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PREFACE  TO  THE  FOURTH  EDITION. 


Pressure  of  other  work  unfortunately  prevented  the  author 
from  writing  this  edition  of  his  well-known  work  on  copyright ; 
but  the  editor,  whilst  assuming  full  responsibility  for  the 
alterations  made  by  him,  gratefully  acknowledges  the  ready 
assistance  which  has  been  extended  to  him  by  the  author, 
both  during  the  preparation  of  the  work  for  the  press  and  in 
revising  the  proof-sheets. 

Some  slight  alterations  in  arrangement  have  been  made  in 
this  edition,  and  the  increasing  importance  of  international 
copyright  and  the  judicial  decisions  since  the  last  edition  in 
1893  have  necessitated  a  practical  re-writing  of  the  portion  of 
the  work  dealing  with  this  branch  of  the  law  of  copyright. 

Every  endeavour  has  been  made  to  render  the  foreign  law 
as  complete  and  up  to  date  as  possible.  This  portion  of  the 
editor's  task  has  been  greatly  facilitated  by  the  aid  derived 
from  that  invaluable  organ  of  the  Copyright  Union — Le  Droit 
d'Auteur— of  which  he  has  made  free  use. 


J.  M.  EASTON. 


40  South  King  Stbbet,  Manchester. 
September  1904. 


PREFACE  TO  THE  FIRST  EDITION. 


The  decisions  of  our  Courts  ot  Law  and  Equity  on  the 
subject  of  Copyright  during  the  last  few  years  have  been 
numerous ;  and  so  severely  has  been  experienced  the  want  of 
a  work  embodying  these  decisions,  and  presenting  an  exposi- 
tion of  the  principles  on  which  they  have  been  determined, 
that  little  apology  will  be  deemed  necessary  for  introducing  to 
the  profession  a  digest  of  the  Copyright  Laws. 

If  I  have,  by  the  classification  adopted,  in  any  way  facilitated 
the  lawyer  in  his  search  for  the  principles  of  law  as  applicable 
to  particular  circumstances,  and  have  proved  of  assistance  to 
the  literary  man  or  the  artist  in  the  acquirement  of  that 
peculiar  knowledge  of  the  law  which,  for  the  due  protection  of 
his  production  is  so  requisite,  I  shall  have  attained  an  object 
at  once  gratifying  to  myself,  and  sufficiently  compensative  for 
my  labour. 

W.  A.  COPINGER. 

Middle  Temple  Lane,  Temple. 
September  1870. 
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ADDENDUM 

Pp.  466,  618.  Sweden  has  now  joined  the  Copyright 
Union.  She  has  acceded  to  the  Berne  Convention  of  1886 
and  the  "  Interpretative  Clause  "  signed  at  Paris  May  4, 
1896,  but,  like  the  sister  kingdom  of  Norway,  she  has 
not  acceded  to  the  Additional  Act  of  Paris,  1896.  The 
accession  of  Sweden  takes  effect  from  August  1,  X904. 
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PART  I. 
LITERARY  COPYRIGHT. 

CHAPTER   I. 

HISTORICAL   VIEW  OF  THE   COPYRIGHT   LAWS. 

Copyright  may  be  defined  as  the  sole  and  exclusive  liberty  of  Definition 
printing  or  otherwise  multiplying  copies  of  an  original  work  or  copy^ht6  °f 
composition  (a). 

The  right  of  an  author  to  the  productions  of  his  mental 
exertions  may  be  classed  among  the  species  of  property 
acquired  by  occupancy;  being  founded  on  labour  and  in- 
vention (b). 

A  literary  composition,  so  long  as  it  lies  dormant  in  the 
author's  mind,  is  absolutely  in  his  own  possession.  Ideas 
drawn  from  external  objects  may  be  communicated  by  ex- 
ternal signs,  but  words  demonstrate  the  genuine  operations  of 
the  intellect.  The  former  are  so  identical  with  himself,  that 
when  by  the  author  resolved   into  the  latter,  they  lose  not 

(a)  Per  Pollock,  C.B.,  Chappell  v.  Purday  (1845),  14  M.  &  W.  316.  The  term 
*  copyright "  may  be  understood  in  two  different  senses.  The  author  of  a  literary 
composition,  which  he  commits  to  paper  belonging  to  himself,  has  an  undoubted 
right  at  common  law  to  the  piece  of  paper  on  which  his  composition  is  written,  and 
to  the  copies  which  he  chooses  to  make  of  it  for  himself,  or  for  others.  If  he  lends 
a  copy  to  another  his  right  is  not  gone  ;  if  he  sends  it  to  another  under  an  implied 
undertaking  that  he  is  not  to  part  with  it,  or  publish  it,  he  has  a  right  to  enforce 
that  undertaking.  The  other  sense  of  the  word  is,  the  exclusive  right  of  multiplying 
copies  ;  the  right  of  preventing  all  others  from  copying,  by  printing  or  otherwise, 
a  literary  work  which  the  author  has  published.  This  must  be  carefully  distin- 
guished from  the  other  sense  of  the  word.  (Per  Baron  Parke,  in  Jeffery*  v.  Uoosey 
(1854),  4  H.  L.  C.  920.)  It  is  in  the  second  sense  of  the  word  that  copyright  is 
defined  by  Davey,  L.  J.,  as  "the  right  of  multiplying  copies  of  a  published  writing," 
Walter  v.  Lane  (1900),  A.  C,  at  p.  550.  In  this  case  Halsbury,  L.C.,  denied  that 
originality  is  a  condition  precedent  to  obtaining  protection  under  the  Copyright 
Acts  (  (1900),  A.  C,  at  p.  548,  and  see  per  Davey,  L.  J.,  at  p.  552)  ;  but  there  is 
probably  a  sense  in  which  a  work  must  be  original.  •  See  chapter  ii. 

(ft)  Hoffman's  l  Legal  Outlines,*  sect.  Hi.  ;*Looke  on  Gov.  pt.  2>  c.  5. 
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Cap-  l-  their  original  characteristic ;  and  whether  or  not  they  be 
regarded  as  of  pecuniary  value  in  the  way  of  recital  or  sale, 
he  ought  to  be  the  sole  arbiter  to  authorize  or  to  prohibit 
their  publication,  and  have  full  control  over  them,  before  they 
are  actually  submitted  to  public  inspection.  In  ancient  times 
orations,  plays,  poems,  and  even  philosophical  discourses,  were 
usually  orally  communicated,  and  all  ages  have  allotted  to  the 
composers  the  profits  which  arose  from  this  mode  of  publica- 
tion. They  were  rewarded  by  the  contributions  of  the  audience 
or  by  the  patronage  of  those  illustrious  persons  in  whose  houses 
they  recited  their  works.  A  recompense  of  some  sort  was 
regarded  as  a  natural  right,  and  any  one  contravening  it  was 
esteemed  little  better  than  a  robber.  Terence  sold  his 
'  Eunuchus '  to  the  aediles,  and  was  afterwards  charged  with 
stealing  his  fable  from  Nsevius  and  Plautus.  "  Ezclamat  jurem, 
non  poetam,  fabulam  dedisse "  (a).  He  sold  his  '  Hecyra '  to 
Roscius,  the  player.  Statius  would  have  starved  had  he  not 
sold  his  tragedy  of  '  Agave  '  to  Paris,  another  player : 

"  Esurit,  intactam  Paridi  nisi  tendat  Agave*  "  (ft). 

These  sales  were  founded  upon  natural  justice.  No  man  could 
possibly  have  a  right  to  make  a  profit  by  the  publication  of 
the  works  of  another,  without  the  author's  consent  It  would 
be  converting  to  one's  own  emolument  the  fruits  of  another's 
labour. 

In  later  times  the  method  of  publication  was  usually  by 
writing,  or  describing  in  characters  those  words  in  which  an 
author  had  clothed  his  ideas.  Characters  are  but  the  signs  of 
words,  and  words  the  vehicle  of  sentiments.  Here  the  value 
which  distinguishes  the  writing  arises  merely  from  the  matter 
it  conveys.  The  sentiment  is,  therefore,  the  thing  of  value 
from  which  the  profit  must  arise.  No  man  has  a  right  to  give 
another's  thoughts  to  the  world,  or  to  propagate  their  publica- 
tion beyond  the  point  to  which  the  author  has  given  consent. 
His  reputation  is  concerned  and  he  has  a  right  to  defend  it. 
This  is  natural  justice,  and  dictated  by  reason ;  consequently, 
as  Lex  est  ratio  summa,  quce  jubet  quce  sunt  utilia  et  neccssaria  et 
contraria  prohibet  (c),  we  may  obviously  assume  that  though 

(a)  Prolog**  ad  '  JBunuohum '  .* 

Exclamat,  furem,  non  poetam,  fabulam 
Dedisse,  et  nihil  dedisse  verborum  tamen  ; 
Colacem  esse  Naevi,  et  Plauti  veterem  fabulam, 
Parasiti  personam  inde  ablatam  et  mititis. 

(b)  Juvenal,  Sat,  vii.  87, 

(<?)  Co.  Lit.  319  b.     Jenk.  Cent.  117. 
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copyright,  as  a  species  of  property,  was  in  a  strictly  accurate  sense      <-,A*- 1- 
unknown  to,  or  at  least  was  not  by  precedent  established  at 
common  law,  yet,  "  the  novelty  of  the  question  did  not  bar  it 
of  the  common  law  remedy  and  protection  "  (a). 

Distinct  properties  were  not  adjusted  at  the  same  time  and 
by  one  single  act,  but  by  successive  degrees,  according  as  either 
the  condition  of  things  or  the  number  and  genius  of  men 
seemed  to  require.  When  once  established,  the  same  law 
which  pointed  out  and  settled  the  line  of  demarcation  com- 
mands the  observance  of  everything  that  may  be  conducive 
to  the  end  for  which  these  various  boundaries  were  erected. 
* Nequaquam  autem  omnes  res"  says  Puffendorf  (6),  "  statim  ah 
initio  kumani  generis,  aid  ubique  locorum  ex  definito  aliquo  prcecepto 
juris  naiurcdis  debuerwiit  proprietatem  svbire  ;  sed  hcec  est  iivtroducta, 
proiU  pax  mortalium  id  requirere  visa  fuit" 

The  necessary  consequence  of  being  a  distinguishable  Property  in 
property  was  its  having  a  determinate  owner.  As  property  j^Mons.°m 
must  precede  the  violation  of  property,  so  the  rights  must  be 
instituted  before  the  remedies  for  their  violation ;  and  the 
seeking  for  the  law  of  the  right  of  property  in  the  law  of 
procedure  relating  to  the  remedies  is  a  mistake  similar  to 
supposing  that  the  mark  on  the  ear  of  an  animal  is  the  cause, 
instead  of  the  consequence,  of  property  therein.  If  the 
essential  principle  for  one  source  of  property  be  production, 
the  mode  of  production  is  unimportant ;  the  essential  principle 
is  applicable  alike  to  the  steam  and  gas  appropriated  in  the 
nineteenth  century,  and  the  printing  introduced  in  the  fifteenth, 
and  the  farmers'  produce  of  the  earlier  ages.  The  importance 
of  the  interest  dependent  on  words  advances  with  the  advance 
of  civilization.  If  the  growth  of  the  law  be  traced  with  respect 
to  the  words  that  make  and  unmake  a  simple  contract,  and 
with  respect  to  the  words  that  are  actionable  or  justifiable  as 
defamation,  and  with  respect  to  the  words  that  are  indictable 
as  seditious  or  blasphemous,  it  will  be  thought  reasonable  that 
there  should  be  the  same  growth  of  the  law  in  respect  of  the 
interest  connected  with  the  investment  of  capital  in  words.  In 
the  other  matters  the  law  has  been  adapted  to  the  progress  of 
society  according  to  justice  and  convenience,  and  by  analogy  it 
should  be  the  same  for  literary  works,  and  they  would  become 
property   with   all    its    incidents,   on    the   most   elementary 

(a)  4  Burr.  2345.  Nihil  quod  est  contra  raiionem  est  licitum :  Co.  Lit.  97  b. 
Sou  le  ley  done  chose,  la  ceo  done  remedie  a  vener  a  ceo:  2  Roll.  R.  17.  In  novo 
auk,  novum  remedium  apponendum  est:  2  Inst.  3. 

(b)  Be  Jure  Sat.  et  Qen.  lib.  iv.  c.  iv.  8.  14.     Vide  ibid.  a.  0. 
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Cap.  i.      principles  of  securing  to  industry  its  fruits   and    to    capital 
its  profits  (a). 

In  the  vast  complications  of  human  affairs,  requiring  new 
applications  of  old  principles  continually  to  be  made ;  in  the 
measureless  range  of  human  thought;  bringing  new  doctrines 
out  of  the  mass  of  new  and  old  events ;  in  the  immense  fields 
of  human  exploration,  luminous  with  the  light  of  every  species 
of  science,  over  which  the  race  of  man  is  always  travelling ;  in 
the  unlimited  expansibility  of  human  society,  developing  new 
aspects,  new  relations,  new  wants ;  in  the  fact  that,  although 
the  reported  decisions  of  the  courts  are  numerically  great,  they 
embrace  but  comparatively  few  even  of  the  questions  which 
have  arisen  heretofore ;  in  the  known  fact,  also,  that  evermore 
the  surges  of  time  are  driving  the  shore  of  human  capability 
farther  towards  the  infinite, — we  read  the  truth,  pervading 
every  system  of  jurisprudence,  that  whenever  a  matter  comes 
before  the  courts,  it  is  really  a  call  for  a  new  enunciation  of 
legal  doctrines,  and  that  from  the  past  we  only  gather  a  few 
rules  to  guide  us  in  the  future.  We  learn  that  both  the  old 
and  the  new  light  point  to  the  way  of  principle  for  the  settle- 
ment of  all  new  cases,  when  particular  precedents  fail  (ft). 

What  property  could  be  more  emphatically  a  man's  own 
than  his  literary  works?  Is  the  property  in  any  article  or 
substance  accruing  to  him  by  reason  of  his  own  mechanical 
labour  denied  him  ?  Is  the  labour  of  his  mind  less  arduous, 
less  worthy  of  the  protection  of  the  law  ?  When  the  right 
could  not  be  combated  on  the  ground  of  common  sense  or 
simple  reason,  the  lawyers  were  forced  to  fly  to  what  Lord 
Coke  styles  " summa  ratio'9  or  the  legal  reason,  and  they  con- 
tended that  from  the  very  nature  of  literary  productions  no 
property  in  them  could  exist.  For,  said  they,  to  claim  a  pro- 
perty in  anything  it  is  necessary  that  it  should  have  certain 
qualities ;  it  should  be  of  a  corporeal  substance,  be  capable  of 
occupancy  or  possession,  it  should  have  distinguishable  pro- 
prietary marks,  and  be  a  subject  of  sole  and  exclusive  enjoy- 
ment. Now,  none  of  these  indispensable  characteristics  were 
possessed  by  a  literary  production. 

To  this  it  was  replied,  that  such  definition  of  property  was 
too  narrow  and  confined;  (for  the  rules  attending  property 
must  ever  keep  pace  with  its  increase  and  expansibility,  and 
must  be  adapted  to  every  particular  condition;)  that  a  dis- 
tinguishable existence  in  the  thing  claimed  as  property,  and  an 

(a)  Per  Mr.  Justice  Erie  in  Jefferys  v.  Bwmy  (1854),  4  H.  L.  C.  870. 
{b)  Bishop's  '  Criminal  Law.* 
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actual  value  in  such  thing  to  the  true  owner,  are  its  essentials ;      Cap.  i. 
and  that  the  best  rule  of  reason  and  justice  seemed  to  be,  to 
assign  to  everything  capable  of  possession  a  legal  and  determi- 
nate owner. 

Ideas,  being  neither  capable  of  a  visible  possession  nor  of  No  copyright 
sustaining  any  one  of  the  qualities  or  incidents  of  property, in  mere  ldeM* 
inasmuch  as  they  have  no  bounds  whatever,  cannot  be  the 
subject  of  property.  Their  whole  existence  is  in  the  mind 
alone;  incapable  of  any  other  mode  of  acquisition  or  enjoy- 
ment than  by  mental  possession  or  apprehension,  safe  and 
invulnerable  from  their  own  immateriality,  no  trespass  can 
reach,  no  tort  affect,  no  fraud  or  violence  diminish  or  damage 
them  (a).  They  are  of  a  nature  too  unsubstantial,  too  evanes- 
cent, to  be  the  subject  of  proprietary  rights. 

When,  however,  any  material  has  embodied  those  ideas,  Copyright 
then  the  ideas,  through  that  corporiety,  can  be  recognized  as  J^nrnteriai 
a  species  of  property  by  the  common  law.  The  claim  is  not  to  that  has 
ideas,  but  to  the  order  of  words,  and  this  order  has  a  marked  JS^1*1  the 
identity  and  a  permanent  endurance.  The  order  of  each  man's 
words  is  as  singular  as  his  countenance,  and  although,  if  two 
authors  composed  originally  with  the  same  order  of  words, 
each  would  have  a  property  therein,  still  the  probability  of 
such  an  occurrence  is  less  than  that  there  should  be  two 
countenances  that  could  not  be  discriminated.  The  permanent 
endurance  of  words  is  obvious  by  comparing  the  works  of 
ancient  authors  with  other  works  of  their  day ;  the  vigour  of 
the  words  is  unabated,  though  other  works  have  mostly 
perished  (ft).  It  is  true  that  property  in  the  order  of  words 
is  a  mental  abstraction,  but  so  also  are  many  other  kinds  of 
property ;  for  instance,  the  property  in  a  stream  of  water, 
which  is  not  in  any  of  the  atoms  of  the  water,  but  only  in  the 
flow  of  the  stream.  The  right  to  the  stream  is  not  the  less  a 
right  of  property,  either  because  it  generally  belongs  to  the 
riparian  proprietor,  or  because  the  remedy  for  a  violation  of 
the  right  is  by  action  on  the  case,  instead  of  detinue  or 
trover  (c). 

"Ideas,"  says  Mr.  Justice  Yates,  "are  free.     But  while  the  Author's  right 
author  confines  them  to  his  study,  they  are  like  birds  in  a  *° the  firel 

(a)  Yates,  J.,  in  Millar  v.  Taylor  (1769),  4  Burr.  2362  ;  Abemefhy  v.  Hvtchinton 
(1825),  1  Hall  &  Tw.  28  ;  S.  0.  in  3  L.  J.  (Ch.)  (0.  S.)  209,  213,  219 ;  and  eee  Sir 
G.  Turner,  V.-C,  in  Morinon  v.  Moat  (1851),  9  Hare,  257. 

(b)  The  intellectual  creations  of  the  ancient  Greeks  and  Romans  have  come  to  us 
through  many  centuries  in  better  preservation  than  their  great  works  of  art ;  and 
while  many  of  their  stupendous  monuments  of  stone  and  brass  can  no  longer  be 
distinguished,  the  identity  of  their  intellectual  labours  remain  unaffected  by  time. 

(e)  Mr.  Justice  Erie,  in  Jefferys  v.  Boosey  (1854),  4  H.  L.  C.  869. 
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Cap.  i.     cage,  which  none  but  he  can  have  a  right  to  let  fly ;  for,  till  he 

publication  of  thinks  proper  to  emancipate  them,  they  are   under  his  own 

hia  own         dominion.     It  is  certain  every  man  has  a  right  to  keep  his  own 

manuscnp.    sentimentgj  jf  ^  pleases ;  he  has  certainly  a  right  to  judge 

whether  he  will  make  them  public,  or  commit  them  only  to 

the  sight  of  his  friends.     In  that  state,  the  manuscript  is,  in 

every  sense,  his  peculiar  property,  and  no  man  can  take  it 

from  him  or  make  any  use  of  it  which  he  has  not  authorized, 

without  being  guilty  of  a  violation  of  his  property.     And  as 

every  author  or  proprietor  of  a  manuscript  has  a  right  to 

determine  whether  he  will  publish  it  or  not,  he  has  a  right 

to  the  first  publication;  and  whoever  deprives  him  of  that 

priority  is  guilty  of  a  manifest  wrong,  and  the  court  have  a 

right  to  stop  it "  (a). 

Thus  we  see  that  every  man  has  the  right  at  common  law 
to  the  first  publication  of  his  own  manuscript,  it  cannot  with- 
out his  consent  be  even  seized  by  his  creditors  as  property  (6). 
He  has,  in  fact,  supreme  control  over  his  own  productions,  and 
may  either  exclude  others  from  their  enjoyment,  or  may  dis- 
pose of  them  as  he  pleases.  He  may  limit  the  number  of 
persons  to  whom  they  shall  be  imparted,  and  impose  such 
restrictions  as  he  pleases  upon  their  use  (c).  He  may  annex 
conditions,  and  proceed  to  enforce  them,  and  for  their  breach 
he  may  claim  compensation  (d). 

Suppose,  therefore,  that  a  man,  with  or  without  leave  to 
peruse  a  manuscript  work,  transcribes  and  publishes  it,  the 
offence  would  not  be  within  the  Copyright  Acts ;  it  would  not 
be  larceny,  nor  trespass,  nor  a  crime  indictable  (the  physical 
property  of  the  author,  the  original  manuscript,  remains),  but 
it  would  be  a  gross  violation    of  a  valuable   right.      Again, 

(a)  Yates,  J.,  in  Millar  v.  Taylor  (1769),  4  Burr.  2378  ;  Forrester  v.  Walker 
(1741),  cited  2  Bro.  P.  C.  138  ;  Mauley  v.  Owen  (1765),  cited  4  Burp.  2329  ;  Webb 
v.  Rote  (1732),  4  Burr.  2330  ;  Soutliey  v.  Sherwood  (1817),  2  Mer.  435  ;  Wheaton  v. 
Peters  (1834),  8  Peters,  S.  C.  R.  (Amer.)  591  ;  Eden  on  Injunc.  285  ;  2  Story, 
Eq.  Jur.  s.  943  ;  Curtis  on  Copy,  84, 150, 159  ;  Woolsey  v.  Judd,  4  Duer  (Amer.)  385. 

\b)  See  Little  v.  If  till,  18  How.  (Amer.)  170;  Bartlette  v.  Crittenden  (1849)  ; 
4  McLean  (Amer.)  300  ;  S.  C.  5  ibid.  32  ;  Webb  v.  Rose,  supra;  Pope  v.  Chtrl 
(1741),  2  Atk.  342  ;  Matdey  v.  Owen,  supra;  Macklin  v.  Richardson  (1770),  Amb. 
694  ;  Donaldson  v.  Becket  (1774),  4  Burr.  2408 ;  Abernethy  v.  Hutchinson  (1825), 
1  Hall  &  Tw.  28  ;  Prince  Albert  v.  Strange  (1849),  2  De  G.  &  Sm.  652  ;  1  Mac  &  G. 
25  ;  Turner  v.  Robinson  (1860),  10  Ir.  Ch.  121,  510  ;  Wheaton  v.  Peters,  supra.  See 
Dudley  v.  Mayhtw,  3  Corns.  (Amer.)  12  ;  Clayton  v.  Stone,  2  Paine  (Amer.)  383  ; 
Jones  v.  Thurne,  1  N.  Y.  Leg.  Obs.  409  ;  Parton  v.  Prang,  3  Cliff.  (Amer.)  537  ; 
Carter  v.  Bailey,  64  Me.  (Amer.)  458  ;  Boucicault  v.  Wood,  16  Amer.  Law  Reg. 
529  ;  Keene  v.  Wlveatley,  23  Law  Rep.  440  ;  Roberts  v.  Dyer,  ibid.  396  ;  Stowe  v. 
Thomas,  2  Amer.  Law  Reg.  228  ;  Woolsey  v.  Judd,  supra ;  Beckford  v.  Hood  (1 798), 
7  T.  R.  620  ;  4  R.  R.  527  ;  Palmer  v.  Dewitt  (1870),  23  L.  T.  N.  S.  823. 

{c)  Kenrick  v.  Danube  Collieries  and  Minerals  Co.  (1891),  39  W.  R.  473. 

{d)  Exctiange  Telegraph  Co.  v.  Central  News  (1897),  2  Ch.  48  ;  Exchange  Tele- 
graph  Co.  v.  Gregory  f  Co  (1896),  1  Q.  B.  147. 


HISTORICAL   VIEW  OF  THE  -COPYRIGHT   LAW& 

suppose  the  original  or  a  transcript  be  given  or  lent  for  a  man      Cap.  *• 
to  read,  and  he  were  to  publish  it,  such  publication  would  be  a 
violation  of  the  author's  common  law  right  to  the  copy  (a). 

In  the  case  of  the  Duke  of  Queensberry  v.  Shebbeare  (&),  an  Lord 
injunction  was  granted  against  the  representatives  of  a  person  ^Hi^rv!'  * 
of  the  name  of  Gwynne,  restraining  them  from  printing  the 
second  part  of  Lord  Clarendon's  history,  a  copy  of  which  had 
been  lent  to  Gwynne,  the  Court  being  of  opinion  that  Gwynne 
might  make  every  use  of  it  except  the  profit  of  multiplying  in 
print.  But  where  the  plaintiff,  as  residuary  legatee  under  the 
will  of  Miss  Mitford,  claimed  to  be  entitled  to  an  account 
against  the  defendant  Bentley  for  the  profits  of  the  publication 
of  the  letters  and  papers  of  the  testatrix,  without  the  plaintiff's 
authority ;  and  it  appeared  that  after  the  date  of  her  will, 
Miss  Mitford  had  addressed  an  unattested  letter  to  her  executor, 
W.  Harness,  saying,  that  in  case  anybody  should  print  her 
letters  or  life,  she  wished  that  a  part  at  least  of  the  produce 
should  go  to  the  plaintiff;  and  some  years  afterwards  Harness 
arranged  with  one  of  the  defendants  to  edit  the  said  letters 
and  papers,  and  requested  him  to  pay  £20  to  the  plaintiff,  in 
compliance  with  Miss  Mitford's  wish,  and  the  editor  entered 
into  an  agreement  with  Bentley  for  the  publication  of  a  work 
containing  the  letters  and  papers  which  he  had  edited,  and 
offered  the  plaintiff  the  sum  of  £20,  which  was  not  accepted, 
the  Master  of  the  Rolls  held  that  the  letter  of  Miss  Mitford  to 
Harness  was  tantamount  to  a  gift  to  him  of  her  letters  and 
papers,  and  that  on  Bentley  offering  and  undertaking  to  pay  the 
plaintiff  the  sum  of  £20,  before  offered  by  the  editor,  the  bill 
must  be  dismissed,  but  without  costs  (c). 

(a)  "  The  nature  of  a  right  of  an  author  in  his  works  is  analogous  to  the  rights  of 
ownership  in  other  personal  property,  and  is  far  more  extensive  than  the  control  of 
copying  after  publication  in  print,  which  is  the  limited  meaning  of  copyright  in  its 
common  acceptation,  and  which  is  the  right  of  an  author,  to  which  the  statute  of 
Anne  relates.  Thus,  if  after  composition  the  author  chooses  to  keep  his  writings 
private,  he  has  the  remedies  for  wrongful  abstraction  of  copies  analogous  to  those 
of  an  owner  of  personalty  in  the  like  case.  He  may  prevent  publication  ;  he  may 
require  back  the  copies  wrongfully  made;  he  may  sue  for  damages  if  any  are 
sustained  ;  also  if  the  wrongful  copies  were  published  abroad,  and  the  books  were 
imported  for  sale  without  knowledge  of  the  wrong,  still  the  author's  right  to  his 
composition  would  be  recognised  against  the  importer,  and  such  sale  would  be 
stopped.  .  .  .  Again,  if  an  author  chooses  to  impart  his  manuscript  to  others 
without  general  publication,  he  has  all  the  right  for  disposing  of  it  incidental  to 
personalty.  He  may  make  an  assignment  either  absolute  or  qualified  in  any  degree. 
He  may  lend,  or  let,  or  give,  or  Bell  any  copy  of  his  composition,  with  or  without 
liberty  to  transcribe,  and  if  with  liberty  of  transcribing,  he  may  fix  the  number  of 
transcripts  which  he  permits.  If  he  prints  for  private  circulation  only,  he  still  has 
the  same  rights,  and  all  these  rights  he  may  pass  to  his  assignee.  About  the  rights 
of  the  author  before  publication  at  common  law,  all  are  agreed."  Erie,  J.,  Jeffrey t 
v.  Bootey  (1854),  4  H.  L.  C.  867  ;  see  Parton  v.  Prang,  8  Cliff.  (Amer.)  548. 

(b)  (1758)  2  Eden,  329. 

(e)  Sweetman  v.  Bentley,  W.  N.  (1871)  162. 
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In  tho  case  of  Webb  v.  Rose  (a)  the  plaintiff  had  his  '  Pre- 
cedents of  Conveyancing'  stolen  out  of  his  chambers  and 
printed ;  and  in  the  case  of  Forrester  v.  Walker  (b)  he  had  his 
notes  copied  by  a  clerk  of  a  gentleman  to  whom  he  had  lent 
them,  and  printed.  In  MacMin  v.  Richardson  (e)  the  defendant 
had  employed  a  short-hand  writer  to  take  down  the  farce  of 
'Love  &  la  mode/  upon  its  performance  at  the  theatre,  and 
inserted  one  act  in  a  magazine,  giving  notice  that  the  second 
act  would  be  published  in  the  magazine  of  the  following 
month.     In  all  these  cases  the  Court  granted  injunctions  (d). 

The  statutes  with  reference  to  copyright  do  not  in  any 
manner  affect  the  common  law  ownership  of  literary  composi- 
tions before  publication,  and  therefore  until  publication  an 
author  and  his  assignees  have  a  proprietary  right  in  his 
production,  of  which  he  is  not  deprived  by  the  statute,  and 
which  the  court  will  protect  against  invasion  (e).  The  copy- 
right laws  are  merely  ancillary  to  the  common  law  rights  of 
authors  (/).  They  continue  such  rights  after  publication  in 
print,  but  in  no  way  impair  them,  so  long  as  the  literary 
composition  remains  in  manuscript,  or  is  not  printed. 

These  principles  were  clearly  developed  in  Prince  Albert's 
case  (g),  a  case  possessed  of  peculiar  interest  from  the  high 
position  of  the  parties.  It  appeared  that  her  late  Majesty 
Queen  Victoria  and  the  plaintiff  had  occasionally,  for  their 
amusement,  made  drawings  and  etchings,  being  principally  of 
subjects  of  private  and  domestic  interest  to  themselves,  and 
that  they  had  made  impressions  of  those  etchings  for  their  own 
use,  and  not  for  publication;  that,  for  greater  privacy,  such 
impressions  had  been,  for  the  most  part,  made  by  means  of  a 
private  press  kept  for  that  purpose,  and  the  plates  themselves 
had  been  ordinarily  kept  by  her  Majesty  under  lock,  and  the 
impressions  had  been  placed  in  some  of  the  private  apartments 
of  her  Majesty  at  Windsor,  and  in  such  apartments  only ;  that 
the  defendants  Strange  and  Judge  had  in  some  manner  obtained 
some  of  such  impressions,  which  had  been  surreptitiously  taken 

(a)  (1732)  cited  Ambl.  695.  (b)  (1741)  ibid. 

{c)  (1770)  Ambl.  694. 

{d)  See  also  Turner  v.  Robinson  (1860),  10  lr.  Ch.  Rep.  121.  510  ;  South**  v. 
Sherxcood  (1817),  2  Mer.  435  ;  Gee  v.  Pritchard  (1818),  2  Swans.  402  ;  19  B.  B.  86. 

(e)  Palmer  v.  Dewitt  (American  case)  (1870),  23  L.  T.  823  ;  Exchange  Telegraph 
Co.  v.  Gregory  (1895),  1  Q.  B.  147  ;  Prut  Publishing  Co.  v.  Monroe,  38  U.  S.  App. 
410  (2nd  Cir.) ;  Jewellers"  Mercantile  Agency  v.  Jeweller?  Weekly  Publishing  Co. 
(1898),  165  N.  Y.  Bep.  (Amer.)  241. 

(/)  Mr.  Edward  Jenkins,  M.P.,  in  his  separate  report  as  a  member  of  the  copy- 
right commission,  says,  "  The  statute  law  creates,  it  does  not  recognise,  copyright,'* 
but  it  is  conceived  that  this  is  a  position  which  could  not  be  supported. 

{g)  Prince  Albert  v.  Strange  (1849),  1  Hall  &  Tw.  1  ;  1.  Mac.  &  Gor.  25,  18  L.  J. 
(N.  S.)  Ch.  120  ;  13  Jur.  45,  109,  507.. 
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from  some  of  such  plates,  and  had  thereby  been  enabled  to  Cap.  I. 
form,  and  had  formed,  a  gallery  or  collection  of  such  etchings, 
of  which  they  intended  to  make  a  public  exhibition  without 
the  permission  of  her  Majesty  and  the  plaintiff,  or  either  of  them, 
and  against  their  will ;  that  the  defendants  had  compiled  and 
prepared  a  work,  which  had  been  printed  and  published  by  the 
defendant  Strange,  of  which  the  title-page  or  cover  was  as 
follows : — ■  A  Descriptive  Catalogue  of  the  Royal  Victoria  and 
Albert  Gallery  of  Etchings.'  "  Every  purchaser  of  this  cata- 
logue will  be  presented  (by  permission)  with  a  facsimile  of  the 
autograph  of  either  her  Majesty  or  of  the  Prince  Consort 
engraved  from  the  original,  the  selection  being  left  to  the 
purchaser,  price  sixpence ; "  that  this  work  had  been  compiled, 
printed,  and  published  without  the  consent  of  her  Majesty  and 
the  plaintiff,  or  either  of  them,  and  against  their  will ;  that,  in 
fact,  among  the  etchings  were  portraits  of  the  plaintiff,  the 
Prince  of  Wales,  the  Princess  Royal,  and  other  members  of  the 
Royal  Family,  and  personal  friends  of  her  Majesty,  from  life, 
and  afterwards  transferred  to  copper  and  etched  by  her  Majesty 
and  the  plaintiff,  and  among  such  etchings  were  portraits  of 
their  favourite  dogs,  taken  by  them  from  life,  and  etchings 
from  old  and  rare  engravings  in  the  possession  of  her  Majesty, 
and  several  from  such  original  designs  as  in  the  catalogue 
mentioned;  and  among  such  etchings  there  were  several 
portraits  of  the  Princess  Royal,  and  such  scenes  in  the  Royal 
nursery  as  in  the  said  catalogue  mentioned ;  and  that  the  said 
descriptive  catalogue  comprised  sixty-three  several  etchings; 
that  the  catalogue  could  not  have  been  made  except  from 
impressions  surreptitiously  obtained ;  that  the  impressions  were 
intended  for  private  use,  and  not  for  publication,  and  very  few 
had  been  given  away,  and  those  only  to  private  friends.  The 
bill  then,  as  amended,  charged  that  certain  of  the  plates  were 
given  to  Brown,  a  printer,  at  Windsor,  for  the  purpose  of 
printing  off  certain  impressions  thereof  for  her  Majesty  and  the 
plaintiff,  and  that  Brown  employed  therein  a  person  of  the 
name  of  Middleton,  who,  without  Brown's  consent  or  knowledge, 
and  in  violation  of  the  confidence  reposed  in  him,  took  impres- 
sions thereof  for  himself;  and  that  Judge  had  bought  or  in 
some  manner  obtained  the  same  from  Middleton.  It  was 
then  prayed  that  the  defendants  might  be  ordered  to  deliver 
up  to  the  plaintiff  all  impressions  and  copies  of  the  several 
etchings  respectively  made  by  the  plaintiff;  and  that  they, 
their  servants,  &c.,  might  be  restrained  by  injunction  from 
exhibiting  the  said  gallery  or  collection  of  etchings,  or  from 
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Cap.  i.  making  engravings  or  copies  of  them,  or  in  any  manner  pub- 
lishing them,  or  from  parting  with  or  disposing  of  them,  and 
also  from  selling,  publishing,  or  printing,  the  descriptive  cata- 
logue in  the  bill  mentioned  or  any  work  being  or  purporting 
to  be  a  catalogue  of  the  said  etchings,  and  that  the  copies  of 
the  catalogue  in  the  possession  of  the  defendants  might  be 
given  up  to  the  plaintiff.  An  injunction  was  immediately 
granted  against  Strange  until  he  had  answered  the  bill,  or  the 
court  should  make  order  to  the  contrary,  which  injunction  was 
afterwards  extended  to  the  other  defendants.  Strange  sub- 
sequently put  in  an  answer  denying  that  he  had  in  any  manner, 
either  surreptitiously  or  otherwise,  obtained  any  impressions  of 
the  etchings  or  copies  of  them.  He  stated  that  he  believed 
that  Judge  purchased  certain  impressions  of  the  etchings  from 
Middleton  ;  that  Judge  had  proposed  to  him  to  exhibit  them  if 
her  Majesty  and  the  Prince  did  not  object ;  and  that  he  then 
believed  that  the  impressions  had  not  been  improperly  ob- 
tained; that  Judge  afterwards  wrote  the  catalogue,  which 
Strange  printed,  but  struck  off  fifty-one  copies  only,  and  then 
broke  up  the  type ;  that  this  catalogue  had  never  been  exposed 
for  sale,  and  that  as  soon  as  he  learnt  that  the  exhibition  was 
disapproved  of  by  the  Queen  and  the  Prince,  he  determined  to 
abandon  the  scEeme,  and  had  offered  to  give  up  all  copies  of 
the  catalogue  in  his  possession  if  the  bill  were  dismissed  against 
him  and  his  costs  paid,  but  that  the  solicitor  for  the  plaintiff 
refused  to  pay  the  defendant's  costs.  He  insisted  by  his  answer 
that,  as  a  matter  of  strict  right,  he  was  entitled  to  publish  the 
catalogue ;  and  so  far  as  the  injunction  related  to  the  publica- 
tion of  the  catalogue  he  moved  to  dissolve  it  before  Yice- 
Chancellor  Knight-Bruce.  It  was  contended  by  the  defendants 
that  a  man  acquiring  knowledge  of  another  man's  property 
without  his  consent,  is  not  by  any  rule  or  principle  which  a 
Court  of  Justice  can  apply — however  secretly  that  other  man 
may  have  kept  or  endeavour  to  keep  his  property — forbidden, 
without  consent,  to  communicate  or  publish  that  knowledge  to 
the  world,  to  inform  the  world  what  the  property  is,  or  to 
describe  it  publicly,  whether  orally  or  in  print  or  writing.  That 
there  were  distinct  properties,  independent  of  each  other,  in 
the  owner  of  portraits ;  first,  there  was  the  right  of  property  in 
the  canvas;  secondly,  in  the  face  that  adorned  the  canvas; 
thirdly,  the  knowledge  of  the  existence  of  what  he  possessed. 
That  supposing  that  the  owner  of  a  collection  of  pictures 
allowed  the  public  on  certain  days  to  view  his  collection,  and 
by  this  means  one  of  the  visitors  acquired  a  knowledge  of  the 
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paintings,  the  same  as  the  owner,  that  such  person  had  in  the  Cap-  I. 
absence  of  contract  to  the  contrary  a  right  to  make  use  of  that 
knowledge.  It  was  admitted  that  he  might  be  restrained  from 
using  the  form,  but  contended  that  he  could  not  be  restrained 
from  describing  the  attributes  created  by  the  form.  That  there 
was  no  greater  right  of  property  in  the  knowledge,  in  the  owner 
of  the  collection,  than  in  any  stranger  who  might  have  had 
access  to  them.     But  both  the  Vice-Chancellor  Knight-Bruce  * 

in  the  first  instance,  and  Lord  Cottenham  on  appeal,  refused  to 
give  effect  to  this  argument.  The  former  saying  (a),  "The  author 
of  the  manuscripts,  whether  he  is  famous  or  obscure,  high  or 
low,  has  a  right  to  say  of  them,  whether  light  or  heavy,  saleable 
or  unsaleable,  that  they  shall  not,  without  his  consent,  be  pub- 
lished ;  and  I  think  to  use  a  dishonest  knowledge  of  them,  for 
the  purpose  of  composing  and  publishing,  and  so  to  compose 
and  publish  a  catalogue  of  them,  amounts  to  a  publication  of 
them  within  the  principle  and  the  rule.  Assuming  the  law  to 
be  so,  what  is  its  foundation  in  this  respect?  It  has  not 
reference  to  any  considerations  peculiarly  literary.  Those  with 
whom  our  common  law  originated  had  not,  probably,  among 
their  many  merits,  that  of  being  patrons  of  letters,  but  they 
knew  the  duty  and  necessity  of  protecting  property,  and,  with 
that  general  object,  laid  down  rules  providently  expansive — 
rules  capable  of  adapting  themselves  to  the  various  forms  and 
modes  of  property  that  peace  or  cultivation  might  discover  or 
introduce.  The  produce  of  mental  labour,  thoughts,  and  senti- 
ments recorded  and  preserved  by  writing,  became,  as  knowledge 
went  onwards  and  the  culture  of  man's  understanding  advanced, 
a  kind  of  property  which  it  was  impossible  to  disregard.  .  .  . 
Upon  the  principle,  therefore,  of  protecting  property,  it  is  that 
the  common  law,  in  cases  not  aided  nor  prejudiced  by  the 
statute,  shelters  the  privacy  of  thoughts  and  sentiments  com- 
mitted to  writing,  designed  by  the  author  to  remain  not 
generally  known.  This  has  been,  in  effect,  judicially  declared, 
not  by  any  judge  more  distinctly  than  by  Lord  Eldon,  on 
several  occasions,  particularly  in  Mr.  Southey's  case.  He  says, 
'It  is  to  protect  the  exclusive  property  of  the  writer  that 
injunctions  are  granted/  And  again :  '  I  have  examined  the 
cases  I  have  been  able  to  meet  with  containing  precedents  for 
injunctions,  and  I  find  that  they  all  proceed  upon  the  ground 
of  title  to  property  in  the  plaintiff.'  Such  being,  as  I  believe, 
the  nature  and  foundation  of  the  common  law  as  to  manuscripts, 
independently  of  Parliamentary  additions  and  subtractions,  its 

(a)  13  Jar.  57. 
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Cap.  I.  operation  cannot,  of  necessity,  be  confined  to  literary  subjects ; 
that  would  be  to  limit  the  rule  by  the  example.  Wherever  the 
produce  of  labour  is  liable  to  invasion  in  an  analogous 
manner,  there  must  be,  I  suppose,  a  title  to  analogous  protec- 
tion or  redress.  Such  1  consider  the  case  of  mechanical  works 
or  works  of  art  executed  by  a  manjfor  his  private  use.  Whatever 
protection  those,  or  some  of  those,  may  have  by  the  Act  of 
Parliament,  they  are  not,  I  apprehend,  deserted  by  the  common 
law.  The  principles  and  rules  which  it  applies  to  literary 
compositions  and  manuscripts  must,  to  a  considerable  extent, 
be  applicable  to  these  also/'  And  the  latter,  assuming  the  right 
of  property,  says  (a) :  "  If,  then,  such  right  and  property  exist 
in  the  author  of  such  works,  it  must  so  exist  exclusively  of  all 
other  persons.  Can  any  stranger  have  any  right  or  title  to,  or 
interest  in,  that  which  belongs  exclusively  to  another  ? — and 
yet  this  is  precisely  what  the  defendant  claims,  although,  by  a 
strange  inconsistency,  he  does  not  dispute  the  general  proposi- 
tion as  to  the  plaintiffs  right  and  property ;  for  he  contends 
that,  admitting  the  plaintiffs  right  and  property  in  the  etchings 
in  question,  and,  as  incident  to  it,  the  right  to  prevent  publica- 
tion or  exhibition  of  copies  of  them,  yet  he  insists  that  some 
persons  having  had  access  to  certain  copies,  and  having,  from 
such  copies,  composed  a  description  and  list  of  the  originals,  he, 
the  defendant,  is  entitled  to  publish  such  list  and  description 
— that  is,  that  he  is  entitled,  against  the  will  of  the  owner,  to 
make  such  use  of  his  exclusive  property.  It  being  admitted 
that  the  defendant  could  not  publish  a  copy — that  is,  an 
impression — of  the  etchings,  how,  in  principle,  does  the  case  of 
a  catalogue,  list,  or  description  differ  ?  A  copy  or  impression 
of  the  etchings  could  only  be  a  means  of  communicating 
knowledge  and  information  of  the  original;  and  does  not  a 
list  and  description  do  the  same  ?  The  means  are  different, 
but  the  object  and  effect  are  similar :  it  is  to  make  known  to 
the  public,  more  or  less,  the  unpublished  works  and  composi- 
tions of  the  author,  which  he  is  entitled  to  keep  wholly  for  his 
private  use  and  pleasure,  and  to  withhold  altogether,  or  so  far 
as  he  may  please,  from  the  knowledge  of  others.  Coses  of 
abridgments,  translations,  extracts,  and  criticisms  of  published 
works  have  no  reference  whatever  to  the  present  question. 
They  all  depend  on  the  extent  and  right  under  the  Acts  with 
respect  to  copyright,  and  have  no  analogy  to  the  exclusive 
right  of  the  author  in  unpublished  compositions,  which  depend 
entirely  on  the  common  law  right  of  property.  .  .  .  Upon  the 

(«)  13Jur.  112. 
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first  question,  therefaio  that  of  property — I  am  clearly  of  i  <"«  t. 
opinion  that  the  exclusive  right  and  interest  of  the  plaintiffs 
in  the  com  positions  and  works  in  question  being  established, 
and  there  being  no  right  or  interest  whatever  in  the  defendant, 
the  plaintiff  is  entitled  to  the  injunction  of  this  Court  to 
protect  him  against  the  invasion  of  such  right  and  interest  by 
the  defendant,  which  the  publication  of  any  catalogue  would 
undoubtedly  be." 

The  Courts  frequently  restrain  the  publication  of  unpublished  Publication 
matter  on  die  ground  of  breach  of  confidence  or  of  an  implied  JJJlJaa«^r 
contract.  If  a  person  lends  his  manuscript  to  another  there 
will  generally  be  implied  a  contract  that  the  latter  shall  not 
publish  it  (a).  A  servant  may  not  publish  information  which 
he  has  been  employed  to  obtain  for  his  master  {b\  nor  use  for 
his  own  purposes  copies  of  documents  belonging  to  his  master  (c), 
for  to  do  so  would  be  a  breach  of  the  confidence  reposed  in  him. 
A  pupil  reading  in  a  barrister's  chambers  may  be  allowed  to 
take  copies  of  precedents  for  his  own  use,  but  not  for  publica- 
tion (d).  In  the  case  of  Gilbert  v.  Star  jfacspaper  Co,  (<•), 
Mr.  W.  S.  Gilbert  obtained  an  ex  parte  injunction  restraining  the 
publication  of  the  plot  of  his  play,  '  His  Excellency/  then 
being  rehearsed,  but  not  yet  publicly  performed,  on  the  ground 
that  the  defendants  had  obtained  their  information  with  the 
knowledge  that  it  was  given  them  in  breach  of  confidence. 
Nevertheless,  a  common  law  right  to  copyright  in  unpublished 
matter  undoubtedly  exists. 

What  amounts  to  publication  sufficient  to  defeat  the  oommon  What 
law  right  is  a  question  of  some  nicety.     The  property  which  a  ^jjjjjj,^ 
composer  of  a  piece  of  music  ordinarily  has  in  his  composition  at  common 
is  the  pecuniary  value  which  it  has  to  him,  and  not  merely  lAW* 
the   amount  of  fame  he  may  acquire;   and  such  pecuniary 
value  is  necessarily  and  wholly  dependent  upon  the  means 
which  he  may  lawfully  employ  to  bring  his  production  before 
the  public,  and  the  approval  of  the  public  of  his  work ;  and 
there  is  no   other   property  in   that   description   of  literary 
composition. 

"  "When  a  right  of  property  in  the  invention  or  creation  of 

{a)  Duke  of  Queensberry  v.  Shebbeare  (1758),  2  Eden,  329  ;  and  see  as  to  letters, 
chap,  it  poet. 

(b)  Lamb  v.  Beam  (1893),  1  Ch.  218 ;  Merryweather  v.  Moore  (1892),  2  Ch.  518  : 
Bobb  t.  Green  (1895),  2  Q.  B.  315. 

{<?)  Louis  Y.SmeUie  (1895),  W.  ft.  115 ;  11  Times  L.  R.  615  ;  Tuck  v.  Printer 
(1887),  19  Q.  B.  D.  629. 

{d)  Abemethy  y.  Hutchinson  (1825),  3  L.  J.  (0.  8.)  (Ch.)  209 ;  Lamb  v.  Brans 
(1893),  1  Ch.  218,  231. 

(e)  (1894)  11  Times  L.  R.  515,  cf.  Exchange  Telegraph  Co.  v.  Central  New*  (1897), 
2Ch.48. 
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( '**•  i-  an  author  is  recognised  as  an  inherent  right  by  the  common 
law,"  says  Mr.  Judge  Monell  in  an  American  case  (a),  "  it 
assumes  that  the  thing  to  be  secured  and  protected  is  of  value 
to  the  owner.  The  law  does  not  regard  as  property  a  thing 
entirely  worthless.  If  a  literary  composition,  therefore,  derives 
its  value  from,  and  becomes  property  because  of,  the  use  which 
can  be  made  of  it  before  the  public,  and  such  value  is  increased 
or  diminished  in  proportion  to  the  extent  of  its  use,  then  it 
becomes  very  important  to  know  where  and  when  the  author's 
literary  property  in  it  terminates.  To  give  it  value,  or  to 
make  it  property,  recognised  by  the  common  law,  the  author 
must  be  allowed  to  use  it  before  the  public ;  and  if,  having 
submitted  it  once  to  a  public  hearing,  it  is  to  be  deemed  a 
publication,  so  as  to  take  away  the  proprietary  right,  and  to 
deprive  the  author  of  the  benefit  of  copyright  laws,  then, 
obviously,  the  common  law  means  nothing,  and  there  is  no 
such  thing  as  property  in  literary  work.  Can  it  be  said  that 
once  delivering  a  lecture  upon  a  scientific  or  literary  subject, 
before  a  public  audience,  will  for  ever  thereafter  deprive  the 
author  of  his  property  in  the  ideas  invented  or  created,  and 
which  represent,  by  a  combination  of  words,  his  meaning  ?  If 
so,  then  any  one  who  can  obtain  the  manuscript,  or  access  to 
it,  or  who,  by  employing  the  art  of  stenography,  or  by  the 
exercise  of  memory,  can  carry  it  out  of  a  public  lecture-room, 
may,  without  the  consent  or  knowledge  of  the  author,  appro- 
priate and  use,  for  his  own  emolument,  the  literary  production ' 
of  another  person.  I  cannot  believe  there  is  so  little  founda- 
tion for,  or  so  narrow  a  limit  to,  the  proprietary  rights  of  an 
author  in  his  literary  labours.  I  believe  the  law  intended  to 
secure  to  him  the  beneficial  results  of  his  labours,  and  to  protect 
him  from  any  piratical  invasion  of  his  rights,  until  he  has  done 
some  act  inconsistent  with  an  exclusive  ownership,  and  which 
shall  amount,  in  judgment  of  law,  to  a  publication.  There 
can  be  no  fixed  rule  determining  when  an  author  has  sur- 
rendered his  literary  property." 
What  does  The  publication  of  a  work  for  private  purposes  and  private 

not  amount    circulation  is  not  a  publication  sufficient  to  defeat  the  common 
tion"  1Ca      law  right  of  an  author  (6).     Accordingly,  it  has  been  deter- 
mined that  a  copyright  in  a  piece  of  music  is  not  lost,  although 

(a)  Palmer  v.  Dewitt  (1870),  23  L.  T.  823,  825. 

[b)  WkUe  v.  Oerach  (1819),  1  Chitt.  24,  2  B.  &  Aid.  298,  22  R.  R.  780  ;  Prince 
Albert  v.  Strange  (1849),  2  De  G.  &  Sm.  686  ;  1  Mac.  &  Gor.  42  ;  1  Hall  &  Tw.  1  ; 
Jefferys  v.  Boosey  (1854),  4  H.  L.  C.  816.  Publication  as  a  serial  in  a  periodical  is 
equivalent  to  publication  in  book  form,  Holmes  v.  Hurst  (1898),  174  U.  S.  Rep. 
82  ;  Mifflin  v.  F.  H.White  $  Co.  (1902),  190  U.  8.  Rep.  260 ;  M\jjti*  v.  Button,  ih. 
265. 
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it  had  been  published  in  manuscript  a  year  before  being  printed,  cap.  I. 
The  words  "  printed  and  published/'  used  in  the  statutes,  have 
reference  only  to  the  time  at  which  the  author's  exercise  of 
the  right  is  to  be  dated ;  and  therefore,  the  circumstance  of 
an  author  having  previously  published  in  manuscript  any 
composition  which  is  afterwards  printed,  only  varies  the  period 
of  time  from  which  the  term  of  protection  is  to  be  calculated. 
The  delivery  of  a  lecture  to  an  audience  of  persons  admitted 
on  payment  of  a  fee  is  not  deemed  a  publication  (a) ;  neither 
is  the  exhibition  of  a  picture  at  a  public  exhibition  or  gallery, 
where  copying  is  expressly  or  impliedly  forbidden,  nor  the 
exhibition  of  a  picture  for  the  purpose  of  obtaining  subscribers 
to  an  engraving  (b). 

On  publication,  no  more  passes  to  the  public  than  an  The  effect  of 
unlimited  use  of  every  advantage  that  the  purchaser  can pabUcation" 
reap  from  the  doctrines  and  sentiments  which  the  work  con- 
tains. The  property  in  the  composition  does  not  pass;  for 
those  things  which  are  peculiarly  and  appropriately  the  author's, 
must  remain  his  until  he  agrees  or  consents  to  part  with  them 
by  compact  or  donation ;  because  no  man  can  deprive  him  of 
them  without  his  approbation;  but  the  depriver  must  use 
them  as  his  when  they  are  not  his,  in  contradiction  to  truth. 
For  "  to  have  the  property "  in  any  thing,  and  "  to  have  the 
sole  right  of  using  and  disposing  of  it/'  is  the  same  thing. 
They  are  equipollent  expressions  (c). 

It  was  only  since  the  introduction  of  printing  that  any  primary  re- 
question  of  the  extent  and  duration  of  copyright  could  be 00gni!1^ of 
expected  to  occur  in  a  court  of  justice.  For  the  period  of 
about  a  century  from  the  time  of  this  introduction  we  have  no 
evidence  of  the  recognition  in  any  public  form  of  the  copyright 
of  authors,  or  of  the  remedies  by  which  its  infraction  might 
be  redressed  (d).  The  earliest  evidence  which  occurs  is  to  be 
found  in  the  charter  of  the  Stationers'  Company  and  the 
decrees  of  the  Star  Chamber. 

The  original  charter  of  the  Stationers'  Company  was  granted  The  original 
by  Philip  and  Mary  in  1556.     It  was  the  declared  object  of  $^°£.thc 
the  Crown  at  that  time  to  prevent  the  propagation  of  the  Company, 
reformed  religion,  and  it  seems  to  have  been  thought  that  this 
could    most  effectually  be  brought   about    by  imposing  the 

(a)  Abemethy  v.  Hutchinson  (1825),  3  L.  J.  (O.  8.)  (Ch.)  209 ;  1  H.  ft  T.  28 ; 
NieoU  y.  Pitman,  (1884),  26  Ch.  Div.  374  ;  Caird  v.  Sime  (1887),  12  App.  Cas.  326. 

(*)  Turner  v.  Robinjon  (1860),  10  Ir.  Ch.  510.  But  see  Dalglitk  ▼.  Jarrie  (1850), 
2  Mac.  ft  Oor.  231,  2  H.  ft  T.  437,  and  25  ft  26  Vict,  c  68. 

(c)  Author  of  "  The  Religion  of  Nature  Delineated,"  p.  136. 

(d)  Maugham,  Lit.  Prop. 
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Cap.  I.  severest  restrictions  on  the  press.  About  this  period  there 
are  several  decrees  and  ordinances  of  the  Star  Chamber  regu- 
lating the  manner  of  printing,  the  number  of  presses  throughout 
the  kingdom,  and  prohibiting  all  printing  against  the  force  and 
meaning  of  any  of  the  statutes  or  laws  of  the  realm.  Until 
the  year  1640  the  Crown  through  the  instrumentality  of  the 
Star  Chamber,  exercised  this  restrictive  jurisdiction  without 
limit,  enforcing  by  the  summary  powers  of  search,  confiscation 
and  imprisonment,  its  decrees,  without  the  least  obstruction 
from  Westminster  Hall  or  the  Parliament  in  any  instance. 

In  1556,  by  a  decree  of  the  Star  Chamber,  it  was  forbidden, 
amongst  other  things,  to  print  contrary  to  any  ordinance,  pro- 
hibition, or  commandment  in  any  of  the  statutes  or  laws  of  the 
realm,  or  any  injunction,  letters-patent,  or  ordinances  set  forth,or 
to  be  set  forth  by  the  queen's  grant,  commission,  or  authority. 

By  another  decree,  dated  June  23rd,  1585,  every  book  was 
required  to  be  licensed,  and  all  persons  were  prohibited  from 
printing  "  any  book,  work,  or  copy  against  the  form  or  meaning 
of  any  restraint  contained  in  any  statute  or  laws  of  this  realm, 
or  in  any  injunction  made  by  her  Majesty,  or  her  Privy  Council ; 
or  against  the  true  intent  and  meaning  of  any  letters-patent, 
commissions  or  prohibitions  under  the  great  seal,  or  contrary 
to  any  allowed  ordinance  set  down  for  the  good  government 
of  the  Stationers'  Company." 

In  1623,  a  proclamation  was  issued  to  enforce  this  decree  ;^i 
reciting  that  it  had  been  evaded,  among  other  ways  "  by 
printing  beyond  sea  such  allowed  books,  works,  or  writings  as 
have  been  imprinted  within  the  realm,  by  such  to  whom  the 
sole  printing  thereof  by  letters-patent  or  lawful  ordinance  or 
authority  doth  appertain." 

In  1637,  the  Star  Chamber  again  decreed  that  "no  person 
is  to  print  or  import  (printed  abroad)  any  book  or  copy  which 
the  Company  of  Stationers,  or  any  other  person,  hath  or  shall, 
by  any  letters-patent,  order  or  entrance  in  their  register  book, 
or  otherwise,  have  the  right,  privilege,  authority,  or  allowance, 
solely  to  print "  (a). 

(a)  4  Burr.  2312.  "  It  is  natural  to  suppose,"  says  Mr.  Hallam  (1  Const.  History 
238),  "  that  a  government  thus  arbitrary  and  vigilant  must  have  looked  with  ex- 
treme jealousy  on  the  diffusion  of  free  inquiry  through  the  press.  The  trades 
of  printing  and  bookselling,  in  fact,  though  not  absolutely  licensed,  were  always 
subject  to  a  sort  of  peculiar  superintendence.  Besides  protecting  the  copy- 
right of  authors,  the  council  frequently  issued  proclamations  to  restrain  the  im- 
portation of  books,  or  to  regulate  their  sale.  It  was  penal  to  utter,  or  so  much  as 
to  possess,  even  the  most  learned  works  on  the  Catholic  side  ;  or,  if  some  connivance 
was  usual  in  favour  of  educated  men,  the  utmost  strictness  was  used  in  suppressing 
that  light  infantry  of  literature — the  smart  and  vigorous  pamphlets  with  which  the 
two  parties  arrayed  against  the  Church  assaulted  her  opposite  flanks.    Stow,  the 
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In  1640,  however,  the  Star  Chamber  was  abolished;    the      cap.  I. 
King's  authority  was  set  at  nought :  all  the  regulations  of  the  on  abolition 
press,   and    restraints    previously   imposed    upon    unlicensed  °5hstaf 
printers  by  proclamations,  decrees  of  the  Star  Chamber,  and  restraints  on 
charter  powers  given  to  the  Stationers'  Company,  were  deemed  J?™1*™? 
and  certainly  were  illegal     The  licentiousness  of  libels  induced  illegal. 
Parliament  to  make  an  ordinance  which  prohibited  printing 
unless  the  book  was  first  licensed.     The  ordinance  prohibited 
printing  without  the  consent  of  the  owner,  or  importing  (if 
printed    abroad),  upon   pain   of  forfeiting    the  same   to  the 
owner  or  owners  of  the  copies  of  the  said  books,  &c.     This  pro- 
vision necessarily  presupposed  the  property  to  exist ;  it  would 
have  been  nugatory  if  there  had  been  no  admitted  owner. 
An  owner  could  not  at  that  time  have  existed  otherwise  than 
by  common  law.     In  1649  the  long  Parliament  made  another 
ordinance;  and  in  1662  was  passed  the  Licensing  Act  (13  &  The  Licen- 
14  Car.  2,  c.  33),  which  interdicted  the  printing  of  any  book*!^£'tuf 
unless  first  licensed  and  entered  in  the  registry  of  the  Stationers' 
Company.     It  ordered  that  no  person  should  presume  to  print 
"  any  heretical,  seditious,  schismatical  or  offensive  books  or 
pamphlets,  wherein  any  doctrine  or  opinion  shall  be  asserted 
or  maintained  which  is  contrary  to  the  Christian  faith,  or  the 
doctrine  or  discipline  of  the  Church  of  England,  or  which 
shall,  or  may  tend  to  be  to  the  scandal  of  religion  or  the 
church,  or  the  government  or  governors  of  the  church,  state, 
or  commonwealth,  or  of  any  corporation  or  particular  person 

well-known  chronicler  of  England,  who  lay  under  a  suspicion  of  an  attachment  to 
popery,  had  his  library  searched  by  warrant,  and  his  unlawful  books  taken  away  ; 
several  of  which  were  but  materials  for  his  history.  Whitgift,  in  this  as  in  every 
other  respect,  aggravated  the  rigour  of  preceding"  time*.  At  his  instigation,  the 
Star  Chamber  in  1585  published  ordinances  for  the  regulation  of  the  press.  The 
preface  to  these  recites  '  enormities,  and  abuses  of  disorderly  persons  professing  the 
art  of  printing  and  selling  books/  to  have  more  and  more  increased,  in  spite  of  the 
ordinances  made  against  them,  which  it  attributes  to  the  inadequacy  of  the  penalties 
hitherto  inflicted.  Every  printer,  therefore,  is  enjoined  to  certify  his  presses  to  the 
Stationers9  Company,  on  pain  of  having  them  defaced,  and  suffering  a  year's  im- 
prisonment. None  to  print  at  all,  under  similar  penalties,  except  in  London,  and 
one  in  each  of  the  two  universities.  No  printer  who  has  only  set  up  his  trade 
within  six  months  to  exercise  it  any  longer,  nor  any  to  begin  it  in  future  until  the 
excessive  multitudes  of  printers  be  diminished  and  brought  to  such  a  number  as 
the  Archbishop  of  Canterbury  and  Bishop  of  London,  for  the  time  being  shall  think 
convenient  :  but  whenever  any  addition  to  the  number  of  master  printers  shall  be 
required,  the  Stationers'  Company  shall  select  proper  persons  to  use  that  calling, 
with  the  approbation  of  the  ecclesiastical  commissioners.  None  to  print  any  book, 
matter,  or  thing  whatsoever,  until  it  shall  have  been  first  seen,  jierused,  and  allowed 
by  the  Archbishop  of  Canterbury  or  Bishop  of  Iiondon,  except  the  Queen's  printers, 
who  shall  require  the  licence  only  of  the  chief  justices.  Every  one  selling  books 
printed  contrary  to  the  intent  of  this  ordinance,  to  suffer  three  months'  imprison- 
ment The  Stationers'  Company  empowered  to  search  houses  and  shops  of  printers 
and  booksellers,  and  to  seize  all  books  printed  in  contravention  of  this  ordinance, 
to  destroy  and  efface  the  presses,  and  to  arrest  and  bring  before  the  council  those 
who  shall  have  offended  therein." 
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Cap.  i.  or  persons  whatever."  It  further  prohibited  the  publication 
~~  of  unlicensed  books,  prescribed  regulations  as  to  printing,  and 
empowered  the  King's  messengers,  and  the  master  and  wardens 
of  the  Stationers'  Company,  to  seize  books  suspected  of  con- 
taining matters  hostile  to  the  Church  or  Government.  It  was 
necessary  to  print  in  the  beginning  of  every  licensed  book  the 
certificate  of  the  licenser  to  the  effect  that  the  books  contained 
nothing  "  contrary  to  the  Christian  faith,  or  the  doctrine  or 
discipline  of  the  Church  of  England,  or  against  the  state  and 
government  of  this  realm,  or  contrary  to  good  life  or  good 
manners,  or  otherwise,  as  the  nature  and  subject  of  the  work 
shall  require."  To  prevent  fraudulent  changes  in  a  book  after 
it  had  been  licensed,  a  copy  was  required  to  be  deposited  with 
the  licenser  when  application  was  made  for  a  licence. 

The  Act  further  prohibited  any  person  from  printing  or 
importing  without  the  consent  of  the  owner,  any  book  which 
any  person  had  the  sole  right  to  print  by  virtue  of  letters- 
patent,  or  "  by  force  or  virtue  of  any  entry  or  entries  thereof 
duly  made  or  to  be  made,  in  the  register  book  of  the  said 
Company  of  Stationers,  or  in  the  register  book  of  either  of  the 
universities."  The  penalty  of  piracy  was  forfeiture  of  the  book 
and  six  shillings  and  eightpence  for  each  copy :  half  to  go  to 
the  king,  and  half  to  the  owner. 

The  sole  property  of  the  owner  is  here  acknowledged  in 
express  terms  as  a  common  law  right;  and  the  legislature 
which  passed  that  Act  could  never  have  entertained  the  most 
distant  idea  "  that  the  productions  of  the  brain  were  not  a 
subject-matter  of  property."  To  support  an  action  on  this 
statute  ownership  had  to  be  proved  or  the  plaintiff  could  not 
have  recovered,  because  the  action  was  to  be  brought  by  the 
owner,  who  was  to  have  a  moiety  ot  the  penalty.  The  various 
provisions  of  this  Act  effectually  prevented  piracies,  without 
actions  at  law  or  bills  in  equity.  But  cases  arose  of  disputed 
property.  Some  of  them  were  between  different  patentees  of 
the  Crown ;  in  some  the  point  was  whether  the  property  "  be- 
longed to  the  author,  from  his  invention  and  labour,  or  the 
king,  from  the  subject-matter." 

The  ordinance  of  1643  prohibited  the  printing  or  importing 
of  any  book  that  had  been  lawfully  licensed  and  entered  in  the 
register  of  the  Stationers'  Company,  "  for  any  particular  member 
thereof,  without  the  licence  and  consent  of  the  owner."  The 
penalty  prescribed  was  forfeiture  of  the  book  to  the  owner, 
"  and  such  further  punishment  as  shall  be  thought  fit."  This 
clause  was  repeated  in  the  ordinances  of  1647, 1649,  and  1652. 
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It  has  been  questioned  whether  these  clauses  were  applicable      Cap.  i. 
to  any  than  members  of  the  Stationers'  Company — in  fact, 
whether  they  were  more  than  by-laws  for  the  regulation  of 
the  members  inter  set  but  it  is-  doubtful  whether  any  such 
restriction  can  be  put  upon  their  scope. 

The  Licensing  Act  of  Car.  2  was  continued  by  several  Acts 
of  Parliament,  but  expired  May  1679  ;  soon  after  which  there 
is  a  case  in  Lilly  s '  Entries  of  Hilary  Term/  3 1  Car.  2,  B.  R.  (a). 
In  this  case  an  action  was  brought  for  printing  4000  copies  of 
the  *  Pilgrim's  Progress/  of  which  the  plaintiff  was  the  true 
proprietor,  whereby  he  lost  the  profit  and  benefit  of  his  copy. 
There  is  no  account,  however,  of  the  case  having  been  proceeded 
with. 

In  1681,  all  legislative  protection  having  ceased,  the  Ordinance 
Stationers'  Company  adopted  an  ordinance  or  by-law,  which  g^J^, 
recited  that  several  members  of  the  company  had  great  part  of  Company  in 
their  estates  in  copies,  that  by  ancient  usage  of  the  company, 1681> 
when  any  book  or  copy  was  duly  entered  in  their  register  to 
any  member,  such  person  had  always  been  reputed  and  taken 
to  be  the  proprietor  of  such  book  or  copy,  and  ought  to  have 
the  sole  printing  thereof.  The  ordinance  further  recited  that 
this  privilege  and  interest  had  of  late  been  often  violated  and 
abused  ;  and  it  then  provided  a  penalty  against  such  violation 
by  any  member  or  members  of  the  company,  where  the  copy 
had  been  duly  entered  in  their  register.  The  true  view  of  this 
ordinance  would  seem  to  be,  that  the  members  of  the  Stationers' 
Company,  finding  their  estates  in  copies,  which  belonged  to 
them  by  the  common  law,  no  longer  under  the  protection  of 
the  Licensing  Act  (the  repeal  of  which  had  incidentally  with- 
drawn the  protection  that  had  always  been  inserted  in  it, 
though  it  had  necessarily  no  connection  with  the  system  of 
licensing),  undertook  to  provide  for  the  failure  of  legislation,  as 
far  as  they  oould,  by  an  ordinance  applicable  of  course  to  their 
own  members  only.  The  ordinance  is  not  to  be  cited  as  any 
other  proof  of  what  the  common  law  right  was  than  that  it 
shows,  in  connection  with  other  historical  proof,  what  it  was 
then  supposed  to  be.  It  was  much  the  same  as  if  an  association 
of  persons  were  to  agree  that  any  one  of  their  number  should 
pay  a  penalty  for  violating  the  acknowledged  rights  of  property 
of  any  other  person  in  the  association,  provided  such  rights 
were  duly  entered  in  their  common  records.  It  would  not 
be  an  attempt  to  create  the   right,  but  it  would  justly  be 

[a)  Ponder  ▼.  Bxadyl,  .U\\v\%  'Entries,1  67;   see  Carter,  89;  4  Burr.  2317; 
Skinner,  234  ;  1  Mod.  257. 


20 


Cap.  I. 


A  by-law 
of  the 
Stationers' 
Company  in 
1694. 


A  petition 
presented  to 
Parliament  in 
1709  for  pro- 
tection of 
copyright. 


The  first 
Copyright 
Act,  8  Anne, 
c.  19. 


THE   LAW   OF   COPYRIGHT. 

regarded  as  an  acknowledgment  of  the  existence  of  such  a 
right  (a). 

In  another  by-law,  passed  in  1694  (b),  it  was  stated  that 
copies  were  constantly  bargained  and  sold  amongst  the 
members  of  the  company  as  their  property,  and  devised  to 
their  children  and  others  for  legacies  and  to  their  widows  for 
maintenance  ;  and  it  was  ordained,  that  if  any  member  should, 
without  the  consent  of  the  member  by  whom  the  entry  was 
made,  print  or  sell  the  same,  he  should  forfeit  for  every  copy 
twelve-pence. 

For  many  years  successively  attempts  were  made  to  obtain 
a  new  Licensing  Act.  Such  a  bill  once  passed  the  upper  house, 
but  the  attempt  miscarried  upon  constitutional  objections  to  a 
licence.  Proprietors  of  copyright  had  so  long  been  protected 
by  summary  measures,  that  they  regarded  an  action  at  law  as 
an  inadequate  remedy.  A  bill  in  equity  was  never  even 
thought  of:  no  hope  of  its  success  appears  at  the  time  to 
have  been  entertained. 

In  one  of  the  petitions  presented  to  the  House  in  support 
of  applications  to  Parliament  in  1709,  for  a  bill  to  protect 
copyright,  the  last  clause  or  paragraph  was  as  follows :  "  The 
liberty  now  set  on  foot  of  breaking  through  this  ancient  and 
reasonable  usage  is  no  way  to  be  effectually  restrained  but  by 
an  Act  of  Parliament.  For  by  common  law,  a  bookseller  can 
recover  no  more  costs  than  he  can  prove  damage ;  but  it  is 
impossible  for  him  to  prove  the  tenth,  nay,  perhaps,  the 
hundredth  part  of  the  damage  he  suffers ;  because  a  thousand 
counterfeit  copies  may  be  dispersed  into  as  many  hands  all 
over  the  kingdom,  and  he  not  be  able  to  prove  the  sale  of 
them.  Besides,  the  defendant  is  always  a  pauper,  and  so  the 
plaintiff  must  lose  his  costs  of  suit.  (No  man  of  substance  has 
been  known  to  offend  in  this  particular,  nor  will  any  ever 
appear  in  it.)  Therefore,  the  only  remedy  by  the  common 
law  is  to  confine  a  beggar  to  the  rules  of  the  King's  Bench  or 
Fleet,  and  there  he  will  continue  the  evil  practice  with  impunity. 
We  therefore  pray  that  confiscation  of  counterfeit  copies  be 
one  of  the  penalties  to  be  inflicted  on  offenders  "  (c). 

In  response  to  these  applications,  in  the  year  1709  the  Act 
8  Anne,  c.  19,  was  passed.  It  recites  that  printers,  booksellers, 
and  other  persons  had  of  late  frequently  taken  the  liberty  of 
printing,  reprinting,  and  publishing  books  and  other  writings 

{a)  Curtis  on  Copy,  p.  38. 

(b)  In  this  year  expired  finally  the  Licensing  Act  of  13  &  14  Car.  2,  which  had 
been  revived  by  1  Jac.  c  7,  and  continued  by  4  W.  &  M.  a  24. 

(c)  4  Burr.  2318. 
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without  the  consent  of  the  authors  or  proprietors,  to  their  very  Cap.  i. 
great  detriment,  and  too  often  to  the  ruin  of  them  and  their 
families.  For  preventing,  therefore,  such  practices  for  the 
future,  and  for  the  encouragement  of  learned  men  to  compose 
and  write  useful  books,  it  was  enacted,  that  the  authors  of 
books  already  printed  who  had  not  transferred  their  rights, 
and  the  booksellers  or  other  persons  who  had  purchased  or 
acquired  the  copy  of  any  books  in  order  to  print  or  reprint  the 
same,  should  have  the  sole  right  and  liberty  of  printing  them 
for  a  term  of  twenty-one  years  from  the  10th  of  April,  1710, 
and  no  longer ;  and  that  authors  of  books  not  then  printed, 
should  have  the  sole  right  of  printing  for  fourteen  years  and 
no  longer.  It  also  provided  that  any  person  who  should 
publish,  import,  or  sell  piratical  copies  should  forfeit  suoh 
copies  to  the  owner  of  the  copyright,  to  be  by  him  destroyed, 
and  pay  one  penny  for  every  sheet  found  in  his  possession. 
One  half  of  this  penalty  was  to  go  to  the  Queen  and  the 
remainder  to  any  person  who  should  sue  for  it.  There  was  a 
proviso,  however,  which  permitted  the  importation  and  sale  of 
"any  books  in  Greek,  Latin,  or  any  other  foreign  language, 
printed  beyond  the  seas."  That  no  person  might  offend 
against  the  Act  through  ignorance,  it  was  provided  that  no 
book  should  be  entitled  to  protection  unless  the  title  to  the 
copy  had  been  entered  before  publication  in  the  register  book 
of  the  Stationers'  Company,  which  book  should  be  kept  open 
for  inspection  at  any  time  without  fee.  The  Act  further 
required  that  nine  copies  of  each  book  should  be  delivered 
to  the  warehouse-keeper  of  the  said  company  for  the  use  of 
the  royal  library  in  London,  the  Universities  of  Oxford  and 
Cambridge,  the  four  Universities  in  Scotland,  Sion  College  in 
London,  and  the  library  of  the  Faculty  of  Advocates  in 
Edinburgh,  inflicting  a  penalty  in  default  of  such  delivery, 
besides  the  value  of  the  said  printed  copies,  of  the  sum  of  £5 
for  every  copy  not  so  delivered  (a).  If  any  bookseller  or 
printer  should  offer  for  sale  a  book  at  such  a  price  or  rate  as 
should  be  conceived  by  any  person  to  be  too  high  or  unreason- 
able, the  price  might  be  reduced  and  fixed  at  a  reasonable 
figure  by  the  Archbishop  of  Canterbury,  the  Chancellor  or 
Lord  Keeper  of  the  Great  Seal,  the  Bishop  of  London,  the 
Chief  Justices  of  the  Queens  Bench  and  Common  Pleas,  or 
other  designated  officials  (b). 

{a)  The  number  was  extended  to  eleven  copies  by  41  Geo.  3,  c.  107,  s,  6, 
amended  by  54  Geo.  3,  c.  156,  s.  2,  and  the  number  was  limited  to  five  by  the 
6*7  Will.  4,  c.  110. 

[b)  This  provision  was  repealed  by  the  12  Geo.  2,  c.  36. 
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The  Act  prohibited  any  one  from  importing  a  book  which 
had  been  printed  without  the  written  consent  of  the  owner  of 
the  copyright.  And  lastly  it  provided,  that  after  the  expiration 
of  the  said  term  of  fourteen  years  the  sole  right  of  printing  or 
disposing  of  copies  should  return  to  the  authors  thereof  if 
they  were  then  living,  for  another  term  of  fourteen  years. 
Thus  by  the  Act  of  Anne,  two  classes  of  books  were  protected, 
first,  those  already  published,  in  which  copyright  was  acknow- 
ledged for  twenty-one  years ;  second,  those  not  then  published, 
for  which  a  term  of  fourteen  years  was  secured,  with  a  further 
term  of  fourteen  years  in  the  event  of  the  author  being  then 
living. 

The  general  question  upon  the  common  law  right  to  old 
copies  of  works  could  not  arise  until  the  expiration  of  the  full 
term  conferred  by  the  Act  of  Anne,  that  is,  until  twenty-one 
years  from  the  10th  of  April,  1710.  Shortly  after  the  expira- 
tion of  this  period,  in  1735,  in  the  case  of  Eyre  v.  Walker  (a), 
Sir  Joseph  Jekyll  granted  an  injunction  to  restrain  the  de- 
fendant from  printing  the  '  Whole  Duty  of  Man/  the  first 
publication  of  which  had  been  made  in  December  1657,  and 
this  was  acquiesced  under. 

In  the  same  year,  in  the  case  of  Mottc  v.  Falkner  (6),  an 
injunction  was  granted  for  printing  Pope's  and  Swift's  '  Miscel- 
lanies/ Many  of  the  pieces  had  been  published  in  1701,1702, 
and  1703,  and  the  counsel  strongly  pressed  the  objection  as  to 
these  pieces.  Lord  Talbot,  however,  continued  the  injunction 
as  to  the  whole,  and  it  was  acquiesced  under. 

In  the  following  year,  in  the  case  of  Wcdthoe  v.  Walker,  an 
injunction  was  granted  for  printing  Nelson's  c  Festivals  and 
Fasts/  though  the  bill  set  forth  that  the  original  work  was 
printed  in  the  lifetime  of  Robert  Nelson,  the  author,  and  that 
he  died  in  1714.     This  also  was  acquiesced  under. 

In  1739  Lord  Hardwicke  granted  a  fourth  injunction  to 
restrain  the  defendant  from  printing  Milton's  '  Paradise  Lost/ 
The  plaintiff's  derived  their  title  under  an  assignment  of  the 
copy  from  the  author  in  1667.  This  injunction  was  also 
acquiesced  under  (c).  In  1751  Milton's  poem  again  came 
before  Lord  Hardwicke,  in  the  form  of  an  application  for  an 
injunction  to  restrain  the  defendants  printing  the  same  with 
the  notes  of  Dr.  Newton  and  other  commentators,  all  of  which 
belonged  to  the  plaintiffs.     The  bill,  as  in  the  former  applica- 

(a)  (1735)  Cited  4  Burr.  2325  ;  3  Swans.  673  ;  1  W.  Bl.  331  ;  see  2  Eden.  328. 

(b)  (1735)  Cited  4  Burr.  2325. 

(<•)  Tonson  v.    Walker  (1739),  3   Swans.    676  ;  4  Burr.  2325,  2327,  2379,  2380  ; 
1  W.  Bl.  345  :  2  Eden,  328  ;  1  Cox,  285. 
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tion,  derived  a  title  to  the  poem  from  the  author's  assignment  Cap-  i. 
in  1667,  and  a  title  to  the  life  by  Fenton,  published  in  1727, 
to  Bentley's  notes,  published  in  1732,  and  to  Dr.  Newton's 
notes,  published  in  1749.  The  defendants  put  in  an  answer, 
and  set  up  notes  of  their  own,  of  which  it  appeared  there  were 
twenty-eight,  while  the  notes  of  the  other  commentators  be- 
longing to  the  plaintiffs,  and  included  in  the  defendants' 
edition,  numbered  1500.  Lord  Hardwicke  gave  judgment 
in  1752,  and  held  that  the  plaintiffs'  notes  were  within  the 
protection  of  the  statute ;  and  as  to  the  poem,  although  he 
said  that  the  general  question  had  never  been  determined,  and 
there  was  a  doubt,  yet  he  granted  the  injunction  until  the 
hearing  (a). 

All  these  injunctions  were  issued  and  acquiesced  in  under  Principle  on 
the  presumption  that  at  common  law  copyright  was  perpetual,  Sj^/^g 
and  that  such  common  law  right  remained  unaffected  by  the  were  issued. 
statute  of  Anne ;  had  there  been  a  reasonable  doubt  in  the 
minds  of  the  judges  the  injunctions  would  have  been   im- 
proper (6),  for  no  reparation  could  be  afforded  to  the  defendants 
for  the  damage  sustained  thereby,  in  the  case  of  their  being 
unimpeachable    in    respect    of    the    piracies   complained    of. 
Speaking  of  these  injunctions,  Lord  Mansfield  said,  "  I   look 
upon  them  as  equal  to  any  final  decree  "  (c). 

The  common    law  right  was  at  length  disputed  and  fully  The  cele- 
discussed  in  the  celebrated  case  of  Millar  v.  Taylor  (d).     The  ^^8e9 
work  in  controversy  was  Thomson's  '  Seasons,'  and  the    copy-  v.  Taylor, 
right  secured  by  the  statute  of  Anne  had  expired.     The  action  &™lf*tm  Yt 
was  brought  in  1766,  and  was  decided  by  the  Court  of  King's 
Bench  1769,  judgment  being  given  for  the  plaintiff  on  the 
ground  that  the  common  law  right  to  copyright  was  unaffected 
by  the  statute  of  Anne.     However,  in  a  case  (e)  determined  on 
the    authority  of  the  last  mentioned  decision,  the  defendant 
appealed  to  the  House  of  Lords,  on  which  occasion  the  following 
questions  were  propounded  to  the  judges : 

[a)  Tonson  v.  Walker  (1752),  3  Swans.  672 ;  4  Burr.  2325,  2327,  2379,  2380  ; 
1  W.  Bl.  345  ;  2  Eden,  328  ;  1  Cox.  285. 

{b)  Bill  v.  The  University  of  Oxford  (1684),  1  Vern.  276  ;  Qrierson  v.  Jaekson,  Ir. 
Term  B.  304  ;  Uxirer*.  of  Oxf.  and  (am.  v.  Richardson  (1802),  6  Ves.  689  ;  Bruce 
v.  Bruce  (1806),  cited  13  Ves.  505  ;  Harmer  v.  Plane  (1807),  14  VeB.  130  ;  Hoqg  v. 
Kirby  (1803),  8  Ves.  224.  And  see  Lord  Erskine  in  Gvrney  v.  Longman  (1806),  13 
Ves.  505  ;  The  Assignees  of  Robinson  v.  Wilkins  (1805),  cited  8  Vee.  224. 

{c)  Millar  v.  Taylor  (1769),  4  Burr.  2399.  (d)  4  Burr.  2303. 

(e)  Donaldson  v.  Bechet  (1774),  4  Burr.  2408  ;  2  Bro.  Pari.  Cas.  129.  Lord 
Kenyon  expressed  a  decided  opinion  that  no  such  right  existed  :  Beckford  v.  Hood 
(1798),  7  T.  B.  620.  Lord  Ellenborough  inclined  to  the  same  view  :  Cambridge 
Unir.  v.  Bryer  (1812^16  Eai*t,  317  ;  and  a  majority  of  the  judges  in  Wheaton  v. 
Peters,  8  .Peters  .(Amer.)  591,  arrived  at  the  same  conclusion.  See  Jefferys  v. 
Boosey  (1854),  4  H.  L.  C.  815. 
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Cap.  f.  1st.  Whether,  at  common  law,  an  author  of  any  book  or 

literary    composition    had    the    sole    right   of   first 
printing  and  publishing  the  same  for  sale,  and  might 
bring  an  action   against    any   person  who    printed, 
published,  and  sold  the  same  without  his  consent  ? 
2nd.  If  the  author  had  such  right  originally,  did  the  law 
take  it  away  upon  his  printing  and  publishing  such 
book  or   literary    composition  ?      And    might    any 
person    afterwards    reprint   and   sell,    for   his    own 
benefit,  such  book  or  literary  composition,  against 
the  will  of  the  author  ? 
3rd.  If  such  action  would  have  lain  at  common  law,  is  it 
taken  away  by  the  statute  of  8th  Anne  ?     And  is 
an  author,  by  the  said  statute,  precluded  from  every 
remedy  except  on  the  foundation  of  the  said  statute 
and  on  the  terms  and  conditions  prescribed  thereby? 
4th.  Whether  the  author  of  any  literary  composition,  and 
his  assigns,  had  the  sole  right  of  printing  and  pub- 
lishing the  same  in  perpetuity  by  the  common  law  ? 
5th.  Whether  this  right  is  in  any  way  impeached,  restrained, 

or  taken  away  by  the  statute,  8th  Anne. 
Eleven  judges  delivered  their  opinions  seriatim  ;  ten  to  one 
for  the  affirmative  on  ihe  first  question ;  eight  to  three  for  the 
negative  on  the  second  question ;  six  to  five  for  the  affirmative 
on  the  third  question ;  seven  to  four  for  the  affirmative  on  the 
fourth  question ;  and  six  to  five  for  the  affirmative  on  the  fifth 
question ;  so  that  it  was  declared  that,  although  an  author  had 
by  common  law  an  exclusive  right  to  print  his  works,  and  does 
not  lose  it  by  the  mere  act  of  publication,  yet  the  statute  of 
Anne  had  completely  deprived  him  of  the  right.  It  was 
notorious  that  Lord  Mansfield  concurred  with  the  ten  upon 
the  first  question,  with  the  eight  upon  the  second,  with  the 
five  upon  the  third,  with  the  seven  on  the  fourth,  and  with  the 
five  on  the  fifth ;  but  it  being  very  unusual  (from  reasons  of 
delicacy)  for  a  peer  to  support  his  own  judgment  upon  an 
appeal  to  the  House  of  Lords,  he  did  not  speak  (a). 

(a)  For  a  fuller  report  of  the  case  of  DonaUUon  v.  Beckett,  see  Hans.  Pari.  Hist., 
vol.  xvii.,  col.  953.  In  Scotland  thin  question  had  been  tried  as  early  as  1748,  and 
decided  against  the  author's  right :  Midwinter  v.  Hamilton,  June  7,  1748  ;  Mor. 
Diet,  of  Dec.  19,  20,  8305.  On  appeal  the  case  went  off  upon  informality  in  the 
original  summons  :  Feb.  11,  1751  ;  1  Or.  k  St.  488.  The  same  decision  was  pro- 
nounced in  Ifinton  v.  Dowildxtm,  July  28,  1773,  Mor.  Diet,  of  Dec.  19,  20,  8307  ;  5 
Brown's  Sup.  508,  5  Pat.  509  n.  ;  and  in  Cadell  $  Davie*  v.  RoherUon,  Dec.  18, 
1804,  Mor.  Diet,  of  Dec,  App.,  Lit.  Prop.  5,  as  delivered  in  the  House  of  Lords, 
July  16,  1811  (5  Paton,  493),  the  author's  right  was  held  to  depend  entirely  on  the 
Act  of  Queen  Anne  :  Bell's  Com.  See  Payne  v.  A ndersoHyj/L or.  Die.  of  Dec.,  vols. 
19,  20,  p.  831<>  ;  and  Cadell  v.  Anderson,  Mor.  Diet,  of  Dec.  19,  20,  834,  cited 
Philips  on  Copy,  43. 
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The  more  general  opinion  is  certainly  now  against  tho  Cap.  i. 
common  law  right  after  publication.  For  though  in  the  case  The  case  of 
of  Jeffen/s  v.  Bwsey  («),  the  decision  of  the  question  was  not  J*ff*ry*  v- 
necessary  to  the  point  at  issue,  yet  it  being  somewhat  impli- 
cated, many  of  the  judges  pronounced  their  opinion  with 
reference  to  the  right.  Of  the  ten  common  law  judges  who 
delivered  their  opinions,  Erie,  J.,  believed  in  the  existence  of 
the  common  law  right ;  but  Parke,  B.,  Pollock,  C.B.,  and  Jervis, 
CJ.,  announced  the  contrary  opinion ;  while  Crompton, 
Williams,  Wightman,  Maule,  Coleridge,  and  Alderson,  expressed 
no  opinion  on  the  point.  Lords  Cransworth,  Brougham, 
and  St.  Leonards  were  unanimous  against  the  right,  the  last 
saying :  li  Upon  the  claim  of  common  law  right,  I  confess  I 
never  have,  at  least  for  many  years,  been  able  to  entertain 
any  doubt.  It  is  a  question  which  I  have  often,  in  my  pro- 
fessional life,  had  occasion  to  consider,  and  upon  which  I  have 
arrived,  long  since,  at  the  conclusion,  that  no  common  law 
right  exists  after  publication.  I  never  could,  in  my  own 
mind,  distinguish  between  the  right  to  an  invention  after  the 
publication  of  that  invention,  and  the  right  to  the  description 
of  that  invention  after  the  publication  of  that  description.  If 
a  mechanical  genius  should  invent  a  machine  of  the  greatest 
importance  to  mankind,  it  is  admitted,  nobody  attempts  to 
insist  or  to  argue  otherwise,  and  it  has  always  been  considered 
as  settled,  that  after  he  has  disposed  of  even  a  single  copy  of  it, 
it  may,  so  far  as  the  common  law  is  concerned,  be  copied  and 
made  use  of  without  restriction  by  the  purchaser,  or  by  any 
person  who  properly  obtains  possession  of  it.  Now,  I  do  not 
see  how  you  are  to  estimate  differently  different  kinds  of 
genius ;  or  how  you  can  say  that  a  man  who  invents  a  machine 
of  the  greatest  importance  to  the  State,  shall  not  have  any 
right  the  moment  he  disposes  of  a  single  copy  of  that  article, 
but  that  a  man  whose  mind  brings  forth  a  certain  collection  of 
words,  shall  be  entitled  to  an  absolute  property  in  it  in  all  time, 
even  after  he  has  published  it,  and  let  the  world  at  large  have 
it.  It  appears  to  me,  therefore,  and  always  has  so  appeared, 
that  there  is  no  such  common  law  right  either  in  the  one  case 
or  in  the  other ;  and  I  agree  with  my  noble  and  learned  friend 
who  has  last  addressed  your  lordships,  that  the  patent  law  is 
decidedly  against  the  common  law  right  in  this  particular 
instance,  because  it  shows  that  the  inventor  had  not  the  right. 
.  .  .  Now,  when  we  are  talking  of  the  right  of  an  author, 
we  must  distinguish  (as  has  been  already  very  accurately  done) 

{a)  (1854),  4  H.  L.  C.  815. 
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cap.  i.  between  the  mere  right  to  his  manuscript,  and  to  any  copy 
which  he  may  choose  to  make  of  it,  as  his  property,  just  like 
any  other  personal  chattel,  and  the  right  to  multiply  copies  to 
the  exclusion  of  every  other  person.  Nothing  can  be  more 
distinct  than  these  two  things.  The  common  law  does  give  a 
man  who  has  composed  a  work,  a  right  to  that  composition, 
just  as  he  has  a  right  to  any  other  part  of  his  personal  pro- 
perty; but  the  question  of  the  right  of  excluding  all  the 
world  from  copying,  and  of  himself  claiming  the  exclusive 
right  of  for  ever  copying  his  own  composition,  after  he  has 
published  it  to  the  world,  is  a  totally  different  thing." 

Notwithstanding  the  admission  that  the  general  current  of 
opinion  is  against  the  common  law  right,  there  can  be  no 
doubt  that  until  1774,  when  the  case  of  Donaldson  v.  Bccket 
was  decided,  the  universal  opinion  was  the  other  way,  and  it 
has  the  support  of  some  of  the  ablest  judges  who  ever  adorned 
the  Bench. 

The  point  came  before  the  court  in  a  subsequent  case  (a)  in 
which  Dr.  Reade  claimed  damages  for  the  infringement  of  his 
novel,  '  It  is  Never  too  Late  to  Mend.'  Mr.  Justice  Williams 
in  delivering  the  judgment  of  the  court,  said:  "The  main 
reliance  of  the  plaintiff  was  placed  on  the  general  ground  that 
even  if  his  statutable  right  had  not  been  infringed,  yet  that 
as  an  author,  he  had  a  copyright  at  common  law,  concurrently 
with,  but  more  extensive  than,  his  right  under  that  statute, 
and  that  such  common  law  right  had  been  invaded  by  the  act 
of  the  defendant. 

"  Now,  it  is  not  necessary,  in  order  to  decide  the  present 
case,  to  consider  the  question  upon  which  so  much  learning 
has  been  exhausted ;  viz.,  whether  anterior  to  the  statute  of 
Anne  there  existed  a  copyright  at  common  law  in  published 
books,  more  extensive  in  its  nature  and  duration  than  the 
right  conferred  or  expressed  by  that  statute.  There  can,  we 
think,  be  no  doubt  that  the  weight  of  authority  in  the  time  of 
Lord  Mansfield  was  in  favour  of  the  existence  of  such  a  right, 
although  the  doctrine  has  found  less  favour  in  modern  times  ; 
but  the  continued  existence  of  any  such  right,  after  the  passing 
of  the  statute  of  Anne,  was  distinctly  denied  by  the  majority 
of  the  judges  in  Donaldson  v.  Becket(b)t  and  the  case  itself 
expressly  decides  that  no  such  right  exists  after  the  expiration 
of  the  period  prescribed  by  the  Act. 

{a)  Read*  v.  Conqwtt  (1861),  9  C.  B.  N.  S.  7«8  ;  9  W.  R.  434.     See  Warnt  v. 
Seehohm  (1888),  39  Ch.  Div.  73. 
{b)  4  Burr.  2408  ;  2  Bro.  P.  C.  129. .  .... 
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•*  The  question  therefore  seems  to  us  narrowed  to  this,  viz.,  Oaf.  i. 
whether  the  statute  of  Anne  having  expressly  put  an  end  to 
such  a  right  if  it  ever  existed  after  the  period  it  prescribes, 
has  yet  preserved  it  during  the  currency  of  such  period.  That 
it  has  done  so  is  a  proposition  which  we  think  it  difficult  for 
the  plaintiff  to  maintain.  That  a  common  law  right  of  action 
attaches  upon  the  invasion  of  the  copyright  created  by  statute, 
was  decided  in  the  case  of  Bedcford  v.  Hood  (a\  and  followed  in 
several  other  cases,  but  we  are  not  aware  of  any  case  since 
Millar  v.  Taylor  (b)  was  overruled  by  the  House  of  Lords, 
which  decides  and  recognises  that  an  author  of  a  published 
work  has  any  other  than  the  statutable  copyright  therein. 

,c  In  the  case  of  Murray  v.  Elliston  (c ),  (before  the  3  &  4 
Will.  4,  c.  15)  Lord  Byron's  tragedy  of  '  Marino  Faliero/  the 
copyright  of  which  belonged  to  the  plaintiff,  had  been  abridged 
by  curtailing  the  dialogues  and  soliloquies,  and  publicly  repre- 
sented in  that  form  by  the  defendant  at  Drury  Lane  Theatre 
for  profit,  the  advertisements  describing  it  as  Lord  Byron's 
tragedy.  A  bill  for  an  injunction  having  been  filed,  a  case 
was  sent  for  the  opinion  of  the  Court  of  Queen's  Bench, 
whether  the  plaintiff*  could  maintain  an  action  against  the 
defendant  under  the  circumstances.  The  argument  for  the 
plaintiff  there  was  put  upon  the  same  ground  as  in  the  present 
case,  but  the  court  certified  that  no  action  would  lie,  a  decision 
which  appears  in  point  against  the  plaintiff  upon  this  record. 

"That  much  might  be  urged  in  favour  of  the  common  law 
right  if  the  question  were  res  integra  cannot  be  doubted  by  any 
one  who  has  read  the  learned  judgments  of  the  majority  of 
the  court  in  Millar  v.  Taylor,  and  (on  the  part  of  my  brother 
Keating  and  myself,  I  must  be  allowed  to  add)  of  Mr.  Justice 
Erie  in  the  case  of  Jefferys  v.  Boosey  (d).  But  it  was  the  opinion 
of  a  large  majority  of  the  judges  and  law  lords  in  that  case, 
that  the  time  was  past  when  the  question  was  open  to  dis- 
cussion, and  that  it  must  now  be  considered  to  be  settled,  that 
copyright  in  a  published  work  only  exists  by  statute. 

"  The  learned  counsel  for  the  plaintiff  in  his  argument  cited 
a  case  of  Turner  v.  Robinson  (e),  in  which  it  was  supposed  that 
the  Master  of  the  Rolls  in  Ireland  had  taken  a  view  favourable 
to  the  plaintiff's  claim  in  the  present  case.  Upon  looking  to 
the  report,  however,,  it  will  be  found  that  the  opinion  of  that 

(a)  (1798),  7  T.  R.  620. 

(b)  (1769),  4  Burr.  2303. 

(c)  (1822),  5  Barn,  k  Aid.  657  ;  24  R.  R.  519. 

(d)  (1854),  4  H.  of  Lords  Caa.  876. 

(')  (1860),  10  Ir.  Ch.  Rep.  121  ;  od  appeal  510. 
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learned  judge  is  directly  opposed  to  such  a  claim.  In  that 
case  the  plaintiff  had  applied  for  an  injunction  to  prevent  the 
defendant  from  pirating  an  original  picture  of '  The  Death  of 
Chatterton/  of  which  the  plaintiff  was  proprietor,  by  means  of 
stereoscopic  apparatus.  The  Master  of  the  Rolls  being  of 
opinion  upon  the  facts  that  there  had  been  no  publication  of 
the  picture,  and  that  the  imitation  was  a  piracy,  granted  the 
injunction,  but  his  opinion  upon  the  point  involved  in  the 
claim  of  the  plaintiff  upon  this  record  was  thus  expressed : — 
'  It  is  not  necessary/  said  that  learned  judge, '  to  go  through 
the  authorities  collected  in  the  cases  to  which  I  have  referred  (a), 
as  I  apprehend  it  is  clear  that  by  the  common  law  copyright 
or  protection  exists  in  favour  of  works  of  literary  art  or  science 
to  this  limited  extent  only,  that  while  they  remain  unpublished 
no  person  can  pirate  them,  but  that  after  publication  they  are 
by  common  law  unprotected.  There  has  been  much  difference 
of  opinion  on  the  subject  among  the  judges  in  England,  but 
the  law  is  now  considered  to  be  as  I  have  stated  it/  The 
opinion  of  the  Master  of  the  Rolls  in  Ireland  may  therefore 
be  added  to  the  weight  of  authority  in  this  country  in  favour 
of  the  position,  that  copyright  or  protection  to  the  works  of 
literature  after  they  have  been  published,  exists  only  by 
statute." 

The  universities,  alarmed  at  the  consequence  of  the  decision 
in  DonaJdson  v.  fieckel,  applied  for  and  obtained  an  Act  of 
Parliament  (15  Geo.  3,  c.  53)  establishing  in  perpetuity  their 
right  to  all  the  copies  given  or  bequeathed  them  theretofore 
or  which  might  thereafter  be  given  to  or  acquired  by  them  (i). 

The  period  for  which  copyright  was  capable  of  existing  was 
somewhat  varied  by  the  54  Geo.  3,  c.  156,  s.  4,  which  enacted 
that  instead  of  enduring  for  fourteen  years,  and  contingently 
for  fourteen  more,  authors  should  have  the  sole  liberty  of 
printing  and  reprinting  their  works  for  the  term  of  twenty- 
eight  years,  to  commence  from  the  day  of  the  first  publication 
of  the  same ;  and  further,  if  the  author  should  be  living  at 
the  expiration  of  that  period,  for  the  residue  of  his  natural 
life  (c). 

All  these  Acts  have  been  repealed  by  the  Copyright  Act, 
1842  (rf),  on  which  the  law  of  literary  copyright  now  depends. 

.  (a)  PrUtce  Albert  v.  Strange  (1849),  1  McN.  &  Gor.  25  ;  1  Hall  &  Twells,  1  ; 
Jeffery*  v.  Bmutetj  (1854),  4  H.  of  Lords  Cas.  815. 

(ft)   Vide  port,  chap.  x. 

(c)  An  author  whose  works  had  been  published  more  than  twenty-eight  year? 
before  the  passing  of  this  statute  was  held  not  to  be  entitled  to  the  copyright  for 
life  :  BrooU  v.  Clarhe  (1818),  1  B.  &  Aid.  396. 

{d)  6  &  6  Vict  c.  45.     See  Short  Titles  Act,  1892. 
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To  Mr,  Serjeant  Talfourd  is  due  the  honour  of  obtaining  this  CAP-  L 
piece  of  legislative  justice.  From  1837  to  1842,  in  spite  of 
the  opposition  of  Macaulay,  he  used  his  best  endeavours  and 
expended  his  most  eloquent  strains  to  accomplish  its  passing. 
In  contending  for  an  extension  of  the  period  during  which 
protection  was  afforded  to  literary  works,  he  bursts  forth : — 
"  There  is  something  peculiarly  unjust  in  bounding  the  term 
of  an  author's  property  by  his  natural  life,  if  he  should  survive 
so  short  a  period  as  twenty-eight  years.  It  denies  to  age  and 
experience  the  probable  reward  it  permits  to  youth — to  youth, 
sufficiently  full  of  hope  and  joys  to  slight  its  promises.  It 
gives  a  bounty  to  haste,  and  informs  the  laborious  student, 
who  would  wear  away  his  strength  to  complete  some  work 
which  '  the  world  will  not  willingly  let  die,'  that  the  more  of 
his  life  he  devotes  to  its  perfection,  the  more  limited  shall  be 
his  interest  in  its  fruits.  It  stops  the  progress  of  remuneration 
at  the  moment  it  is  most  needed ;  and  when  the  benignity  of 
nature  would  extract  from  her  last  calamity  a  means  of  support 
and  comfort  to  the  survivors — at  the  moment  when  his  name 
is  invested  with  the  solemn  interest  of  the  grave — when  his 
eccentricities  or  frailties  excite  a  smile  or  a  shrug  no  longer — 
when  the  last  seal  is  set  upon  his  earthly  course,  and  his  works 
assume  their  place  among  the  classics  of  his  country — your 
law  declares  that  his  works  shall  become  your  property,  and 
you  requite  him  by  seizing  the  patrimony  of  his  children." 

Except  for  the  International  Copyright  Acts,  there  has  been  Subsequent 
no  Act  of  Parliament  dealing  with  literary  copyright  since  the  fe^slation. 
year  1842,  though  there  have  been  statutes  relating  to  artistic 
and  musical  copyright.  In  the  year  1875  a  Royal  Commission 
was  appointed  to  inquire  into  the  working  of  the  Copyright  Acts 
generally,  and  the  Commissioners,  after  taking  evidence,  made  a 
valuable  Report  in  the  year  1878,  suggesting  various  amend- 
ments of  the  law,  but,  so  far  as  literary  copyright  is  concerned, 
none  of  these  suggested  amendments  have  yet  passed  into  law. 
In  the  year  1900  a  Bill  (commonly  known  as  Lord  Monkwell's 
Bill  or  Lord  Thring's  Bill)  was  introduced  into  the  House  of 
Lords  and  referred  to  a  Select  Committee,  which,  after  taking 
evidence,  reported  the  Bill  to  the  House  with  suggested 
amendments ;  but  nothing  further  has  been  done. 


(     30     ) 


CHAFfER   II. 

WHAT   MAY    BE   THE    SUBJECT   OF   COPYRIGHT. 

The  subject     There  can  be  no  copyright  in  an  intellectual  creation  however 
of  copyright.  defined  -m  ^G  author's  mind,  unless  embodied  in  written  or 
spoken  language,  then  only  can  it  possess  the  attributes  of 
property. 

The  copyright  is  not  merely  in  the  form  of  words  which  are 
expressive  of  the  intellectual  creation,  but  in  the  intellectual 
conception  which  is  so  expressed. 
Whether  ^  has  been  sometimes  assumed  that  in  order  to  acquire  a 

work  must  be  copyright  in  a  work  it  is  necessary  that  it  should  be  original, 
ongina .  ^  ^  sense  of  being  novel.  Thus,  Mr.  Curtis  (a)  lays  it  down 
that  an  author  seeking  to  protect  his  work  must  show  some- 
thing "to  have  been  produced  by  himself;  whether  it  be  a 
purely  original  thought  or  principle  unpublished  before,  or  a 
new  combination  of  old  thoughts,  and  ideas,  and  sentiments, 
or  a  new  application  or  use  of  known  and  common  materials, 
or  a  collection,  the  result  of  his  industry  and  skill.  In  what- 
ever way  he  claims  the  exclusive  privilege  accorded  by  these 
laws,  he  must  show  something  which  the  law  can  fix  upon  as  the 
product  of  his,  and  not  another's,  labour  "  (b).  The  Copyright 
Act,  1842,  however,  says  nothing  about  originality  (c).  It 
recites  that  "  it  is  expedient  ...  to  afford  greater  encourage- 
ment to  the  production  of  literary  works  of  lasting  benefit. to 
the  world  "  (rf),  and,  by  section  3,  the  copyright  is  vested  in  the 
"  author,"  but  "  copyright "  itself  is  defined  by  section  2  as  the 
"  sole  and  exclusive  liberty  of  printing  or  otherwise  multiplying 

{a)  "  Copyright,"  chap.  5. 

(ft)  See  also  Chappell  v.  Ptirday  (1845),  14  M.  &  W.,  p.  316  :  Dick  v.  Yates  (1881), 
18  Ch.  D.  77  ;  Caird  v.  Sime  (1887),  12  A.  C.  326,  343;  Leslie  v.  Young  (1894), 
A.  C.  335. 

{c)  The  Fine  Arte  ( 'opyright  Acts,  1862,  Sec.  1,  on  the  other  hand,  confers  copyright 
upon  the  author  of  "  every  original  painting,  drawing  and  photograph." 

(d)  The  preamble  is  clearly  part  of  a  Statute,  see  Hardcastle  on  Statutory  Law, 
pp.  207  et  seq.  "  Two  propositions  are  quite  clear,  one  that  a  preamble  may  afford 
useful  light  as  to  what  a  Statute  intends  to  reach,  and  the  other  that  if  an  enact- 
ment is  itself  clear  and  unambiguous,  no  preamble  can  qualify  or  cut  down  the 
enactment."     Per  Halsbury,  L.  C,  Powell  v.  Kempton  Park  (18*89),  A.  C.  143,  157. 


WHAT   MAY  BE  THE   SUBJECT   OF  COPYRIGHT.  31 

copies "  of   every  "  volume,  part    or   division    of  a   volume,     CAP-  ll- 
pamphlet,  sheet  of  letterpress,  sheet  of  music,  map,  chart,  or 
plan  separately  published." 

In  the  much  discussed  case  of  Walter  v.  Lane  (a),  the  point  Reports  of 
arose  whether  a  reporter  is  entitled  to  copyright  in  his  verbatim  R^bery's 
report  of  a  public  speech.     The  plaintiffs  were  the  proprietors  speeches. 
of  the  'Times',  and  the  defendant  published   a  book  called 
'Appreciations  and  Addresses  delivered  by    Lord    Rosebery,' 
which  contained  practically  verbatim  copies  of  the  reports  in 
the  '  Times '  of  five  speeches  delivered  by  Lord  Rosebery  during 
the  years  1896  and  1898.     The  reports  of  these  speeches  had 
been  obtained  in  the  usual  way  by  the  '  Times '  sending  their 
reporters  to  the  meetings,  the  speeches   being  taken  down 
verbatim  in  shorthand  and  transcribed.     The  defendant  ad- 
mitted that  he  had  used  in  preparing  his  work  cuttings  from 
the  '  Times/  and  in  four  cases  the  speeches  appeared  in  his  book 
without  any  alteration  whatever.    Lord  Rosebery  made  no  claim 
to  copyright  in  any  of  the  speeches,  and  the  '  Times '  brought 
their  action  claiming  a  declaration  that  they  were  entitled  to 
the  copyright  of  the  reports  in  question  and  an  injunction  to 
restrain  the  defendant  from  further  publishing  any  book  con- 
taining copies  of  them.     North,  J.,  granted  an  injunction,  but, 
upon  appeal,  the  Court  of  Appeal  reversed  his  decision,  holding 
that  the  Copyright  Act  was  passed   to  protect  authors,  not 
reporters,  and  that  shorthand  reporters  are  not  authors.     "  If," 
said  Lindley,  J.,  "  the  reporter  of  a  speech  gives  the  substance 
of  it  in  his  own  language :  if,  although  the  ideas  are  not  his, 
his  expression  of  them  is  his  own  and  not  the  speaker's,  with 
immaterial  differences,  the  reported  speech  would  be  an  original 
composition,  of  which  the  reporter  would  be  the  author,  and 
he  would  be  entitled  to  copyright  in  his  own  production.  .  .  . 
But  we  have  not  to  deal  with  speeches  re-cast  by  the  reporter. 
He  has  reproduced  to  the  best  of  his  ability,  not  only  the  ideas 
expressed  by    the   speaker,  but    the  language  in   which    the 
speaker  expressed  those  ideas.    In  other  words,  we  are  dealing 
with  the  most  accurate  report  of  the  speaker's  words  which  the 
reporter  could  make.   No  doubt  it  requires  considerable  educa- 
tion and  ability  to  make  a  good  report  of  any  speech.    But  an 
accurate  report  is  not  an  original  composition9  nor  is  the  reporter 
of  a  speech  the  author  of  what  he  reports  "  (6). 

The  plaintiffs  thereupon  appealed  to  the  House  of  Lords, 
and  were  successful  in  obtaining  a  reversal  of  the  decision  of 

(«)  (1000),  A.  C.  539  ;  69  L.  J.  Ch.  699  ;  81  L.  T.  571  ;  *8  W.  R.  228. 
{b)  (1899),  2  Ch.  749.  772. 
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Cap.  h.  the  Court  of  Appeal.  In  the  course  of  his  judgment  in  the 
House  of  Lords,  Lord  Halsbury,  L.C.,  made  the  following 
remarks :  "  I  observe  that  the  Court  of  Appeal  introduces  the 
words  '  original  composition '  as  if  those  were  the  words  of  the 
statute ;  and  at  another  part  of  the  judgment  it  is  said  that 
'  the  report  and  the  speech  reported  are,  no  doubt,  different 
things,  but  the  author  or  publisher  of  the  report  is  not  the 
author  of  the  speech  reported,  which  is  the  only  thing  which 
gives  any  value  or  interest  to  the  report.'  The  sentence  is  a 
little  difficult  to  construe,  but,  as  I  understand  it,  it  means  to 
convey  that  the  thing  to  which  the  statute  gives  protection 
must  be  of  some  value  or  interest.  Again,  I  am  compelled  to 
point  out  that  such  words  are  not  to  be  found  in  the  statute. 
The  producer  of  this  written  composition  is,  to  my  mind,  the 
person  who  is  the  author  of  the  book  within  the  meaning  of 
the  statute,  and,  as  I  have  pointed  out,  the  words  'original 
composer'  are  not  to  be  found. in  the  statute  at  all;  and,  as  I 
understand,  the  judgment  of  the  Court  of  Appeal  is  entirely 
based  on  the  thing  protected  being  an  original  composition  in 
the  sense  that  the  person  who  claims  the  protection  of  the 
statute  must  not  have  obtained  his  words  or  ideas  from  some- 
body else,  but  must  be  himself  an  original  author  in  the  sense 
in  which  that  word  is  generally  used  in  respect  of  literary 
composition  "  (a).  Later  on  he  says :  "  Though  I  think  in  these 
compositions  there  is  literary  merit  and  intellectual  labour,  yet 
the  statute  seems  to  me  to  require  neither,  nor  originality 
either  in  thought  or  in  language  ...  I  do  not  find  the  word 
1  original '  in  the  statute,  or  any  word  which  imports  it,  as  a 
condition  precedent,  or  makes  originality  of  thought  or  idea 
necessary  to  the  right."  In  the  Lord  Chancellor's  view  copy- 
right "  is  given  by  the  statute  to  the  first  producer  of  a  book, 
whether  that  book  be  wise  or  foolish,  accurate  or  inaccurate, 
of  literary  merit  or  of  no  merit  whatever "  (6).  Likewise 
Davey,  L.J.,  did  not  think  "  the  fact  that  the  subject-matter  of 
the  report  had  been  made  public  property,  or  that  no  originality 
or  literary  skill  was  demanded  for  the  composition  of  the  report, 
have  anything  to  do  with  the  matter,  .  .  .  but  it  is  a  sound 
principle  that  a  man  shall  not  avail  himself  of  another's  skill, 
labour,  and  expense  by  copying  the  written  product  of  it "  (c). 
Effect  of  The  effect  of  this  decision  has  been  sometimes  misconceived. 

Wait^Y?     The  Courfc  did  not  decide  that  the  reporter  had  copyright  in 
Lane.  Lord  Rosebery's  speech,  but  in  the  report  of  it.     Any  other 

(a)  (1900),  A.  C,  pp.  546,  547.  (h)  ih.  p.  549. 

{c)  ih.  p.  552.     Colli*  v.  Cuter  (1898),  7*  L.  T.  613. 
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person  present  at  Lord  Rosebery's  meeting  might  have  taken  cap.  ii. 
his  speech  down  in  shorthand  and  obtained  copyright  in  his 
individual  report,  but  no  person  was  entitled  to  annex  the 
result  of  the  'Times'  reporter's  labour.  Indeed  it  would 
appear  that  copyright  is  conferred  not  so  much  on  expression 
or  substance  as  upon  the  skill,  labour,  and  expense  bestowed 
by  the  compiler.  The  report  was  not  original  in  the  sense 
that  the  words  and  sentiments  were  new,  but  it  was  original, 
and  the  reporter  was  an  author  in  the  sense  that,  without  him, 
the  report  would  have  had  no  existence. 

In  this  last  sense  originality  is,  perhaps,  necessary  in  order  Can  a  mere 
to  obtain  copyright.  A  mere  copyist  of  a  written  document,  ^p^gi^r 
in  which  no  copyright  exists,  has  no  right  to  protect  his 
°°py (a);  but  even  in  such  a  case  the  Court  would,  it  is 
conceived,  protect  a  copyist,  who  had  obtained  his  copy  under 
circumstances  involving  peculiar  labour  or  expense,  from  in- 
fringement by  a  person  who  had  not  taken  the  trouble  to  go 
to  the  original  sources. 

In  a  recent  case  of  Parry  v.  Moving  (b)  the  plaintiff  published  Letters  of 
a  book  entitled  '  Letters  from  Dorothy  Osborne  to  Sir  William  oSSrai 
Temple,  1652-54."  These  letters  were,  at  the  time  when  the 
plaintiff  issued  his  book,  in  a  private  collection,  whilst  most  of 
them  were  undated  and  in  old  English  spelling.  The  plaintiff 
had  had  these  letters  copied,  translated  them  into  modern 
English  spelling,  arranged  them  in  the  order  of  date  in  which 
he  considered  they  had  been  written,  and  published  them  with 
notes.  Subsequently,  the  original  MSS.  were  bought  by  the 
British  Museum  authorities,  and  it  was  in  evidence  that  they 
claimed  no  copyright  in  these  originals.  The  defendants  then 
published  an  edition  of  these  same  letters,  and  in  their  edition 
the  letters  were  placed  in  practically  the  same  order  as  in  the 
plaintiff's.  The  plaintiff  moved  for  an  interlocutory  injunction 
restraining  the  infringement  of  his  copyright  (c),  and,  on  the 
defendants  admitting  that  they  had  sent  the  plaintiffs  book 
to  their  printers,  and  had  the  text  of  the  letters  printed  direct 
from  this,  without  having  taken  the  trouble  to  get  the  letters 
copied  from  the  originals  in  the  British  Museum,  the  Judge 
expressed  such  a  strong  opinion  that  this  method  could  not  be 
defended,  that  the  defendants  submitted  to  an  injunction  and 

(a)  See  per  Jainea  L.J.,  Walter  v.  Lane  (1900),  A.  0.  at  p.  554  ;  Lexlle  v.  Young 
(18W),  A.  C.  335  ;  afortivH  if  the  copy  is  a  piracy,  Cary  v.  Foden  (1799),  5  Ves.  24. 

(*)  3rd  April,  1903,  before  Farwell,  J. 

(c)  The  plaintiff  complained  of  infringement  in  respect  of  (1)  Notes  ;  (2)  Arrange- 
ment ;  (3)  Text  ;  and  (4)  Title.  The  defendants  admitted  infringement  in  the  matter 
of  the  text  and  it  became  unnecessary  to  go  into  the  other  matters. 

G 
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an  inquiry  as  to  damages,  and  to  treat  the  motion  as  the  trial 
of  the  action  (a). 

Copyright  may  be  claimed  by  an  author  of  a  book  who  has 
taken  existing  materials,  from  sources  common  to  all  writers, 
and  arranged  and  combined  them  in  a  new  form,  and  given 
them  an  application  unknown  before.  For  in  making  the 
selection,  arrangement,  and  combination,  he  has  exercised 
skill  and  discretion,  and  in  producing  thereby  something  that 
is  new  and  useful  he  is  entitled  to  the  exclusive  enjoyment  of 
his  production. 

Books  made  and  composed  in  this  manner  are  therefore  the 
proper  subjects  of  copyright ;  and  the  author  of  such  a  book 
has  as  much  right  in  his  plan,  arrangement,  and  combination 
of  the  materials  collected  and  presented,  as  he  has  in  his 
thoughts,  sentiments,  reflections  and  opinions,  or  in  the  modes 
in  which  they  are  therein  expressed  and  illustrated;  but  he 
cannot  prevent  others  from  using  the  old  material  employed 
in  such  combination  for  a  different  purpose  (b). 

In  the  case  of  '  Gray's  Poems/  which  had  been  for  many 
years  published  and  were  afterwards  collected  by  a  Mr.  Mason, 
and  reprinted  with  the  addition  of  several  new  poems,  the 
Lord  Chancellor  granted  an  injunction  against  a  defendant 
who  had  copied  the  whole,  though  the  plaintiff  had  but  a 
copyright  in  the  additions  (c). 

If  a  person  compiles  an  account  of  natural  curiosities  or  ot 
works  of  art,  or  of  mere  matters  of  statistical  or  geographical 
information,  his  own  description  may  be  the  subject  of  copy- 
right (d).     It  is  equally  competent,  however,  for  any  person  to 

{a)  Cf.  Kelly  v.  Morrit  (1866),  L.  R.  1  Bq.  697  ;  Morris  v.  Askbee  (1868),  L.  R.  7 
Eq.  84  ;  Lamb  v.  Evans  (1893),  1  Ch.  218. 

(b)  Clifford,  J.,  Lawrence  v.  Dana,  2  Am.  L.  T.  R.  (N.S.)  423. 

(c)  Mason  v.  Murray,  cited  1  East,  360  ;  Moffatt  #  Paige  v.  Gill  (1902),  84  L.  T. 
452  ;  49  W.  R.  438  ;  on  app.  86  L.  T.  465  :  50  W.  R.  528. 

{d)  In  like  manner,  the  Court  of  Cassation,  in  France,  decided  that  a  compilation 
may  be  the  subject  of  copyright,  under  the  law  of  July  19,  1793.  The  book  was  a 
devotional  work,  consisting  of  extracts  from  the  devotional  writings  of  eminent 
churchmen,  arranged  in  a  particular  manner,  with  reference  to  the  festivals  of  the 
Church.  The  correctional  tribunal  at  Lyons  decided  that  the  law  of  July  19, 1793, 
extended  the  privileges  of  authorship  only  to  those  who  can  strictly  be  called 
authors — to  those  who  could  claim  the  first  conception  of  a  work  of  literature  or 
art — and  not  to  one  who  had  only  copied  from  the  works  of  others.  They  held  that 
the  compiler  of  this  book  had  only  copied  passages  from  the  works  of  others,  with 
slight  verbal  alterations  and  additions,  and  that  neither  these  nor  the  plan  and 
arrangement  of  the  book  gave  it  the  character  of  a  new  work,  because  the  greater 
part  of  it,  which  was  copied,  and  was  therefore  publici  juris,  drew  to  itself  the  lesser 
part,  which  was  really  new,  and  attached  to  it  the  same  condition  of  publicity. 
From  this  decree  the  proprietor  appealed  to  the  Court  of  Cassation  ;  and  M.  Merlin, 
arguing  against  the  decree,  contended  that  the  law  applied  not  merely  to  works  the 
fruit  of  the  conceptions  of  genius,  but  also  to  the  productions  of  intelligence  ;  and 
that  the  decree  confounded  a  compilation  which  is  the  fruit  of  taste,  intelligence, 
and  exquisite  and  ingenious  combination  and  arrangement,  with  a  compilation 
which  implied  nothing  but  an  expenditure  of  time  and  research,  and  an  indefatigable 
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compile  and  publish  a  similar  work :   but  it  must  be  made     <***«  II. 
substantially  new  and  original,  like  the  first  work,  by  resort 
to   the  original  sources,  and  must  not  be  simply  a  copy  or 
adaptation  from  the  other,  under  the  impression  that  the  sub* 
ject  is  common  (a). 

If  a  man  makes  an  actual  survey  of  certain  roads,  and 
depicts  such  roads  on  a  map,  though  his  map  might,  and 
probably  would,  correspond  with  many  which  had  previously 
been  published,  it  would  be  hard  to  say  that  it  was  not  a  new 
work.  In  such  a  case  it  is  not  a  question  of  the  mind,  like 
the  '  Essay  on  the  Human  Understanding ' ;  it  lies  in  medio ; 
every  man  with  eyes  can  trace  it,  and  the  whole  merit  depends 
upon  the  accuracy  of  the  observation ;  every  description  will 
therefore  be  in  a  great  measure  original  (b).  If  this  be  so, 
every  edition  will  be  a  new  work  if  it  differs  as  much  from  the 
last  edition  as  it  does  from  the  last  precedent  work ;  either 
all  are  original  works  or  none  of  them.  It  is  an  extremely 
difficult  thing  to  establish  identity  in  a  map  or  a  mere  list  of 
distances ;  but  there  may  be  originality  in  casting  an  index,  or 
pointing  out  a  ready  method  of  finding  a  place  in  a  map  (c). 

The  composing  receipts  or  arranging  them  in  a  book  will  Receipt 
give  a  copyright  to  the  compiler ;  but  the  mere  collecting  them  books« 
and  handing  them  over  to  a  publisher  will  not  (d) ;  nor  will 
the  mere  copying  that  which  is  public  property,  for  there  is 
nothing  in  such  case  to  represent  authorship  on  the  part  of 
the  editor  (e).  However,  if  there  be  some  new  arrangement 
or  classification  of  the  subject,  or  the  copy  be  at  all  varied, 

patience  in  copying  word  for  word.  He  maintained  that  under  this  decree  the 
Pandect**  of  Pothier  would  be  no  subject  of  property,  but  would  be  open  to  the  first 
occupant.  The  court  held  that  the  law  extends  to  selections,  compilations,  and 
other  works  of  that  nature,  when  they  require  in  their  execution,  discernment, 
taste,  learning,  and  intelligent  labour ;  when,  in  short,  instead  of  being  simply 
copies  from  one  or  more  other  books,  they  are  at  the  same  time  the  product 
of  conceptions  foreign  and  of  conceptions  peculiar  to  the  author,  in  the  union 
of  which  the  matter  receives  a  new  form  and  a  new  character.  The  work  in 
question  possessed  these  characteristics,  and  the  decree  of  the  court  of  first  instance 
was  therefore  annulled  :  Merlin,  Rep.  de  Jurisp.  tit  Contrefacon,  torn.  3,  pp.  701, 
706,  cited  Curtis  on  Copyright,  p.  184. 

(a)  Hogg  v.  Kirby  (1803),  8  Ves.  215,  7  R.  R.  30  ;  Hotten  v.  Arthur  (1863), 
1  H.  &  M.  603;  32  L.  J.  (Ch.)  771  ;  11  W.  R.  934  ;  9  L.  T.  (N.  S.)  199  ;  and  in  a 
Scotch  case  it  was  held  that  the  directors  of  the  Customs  Annuity  and  Benevolent 
Fund  have  a  copyright  or  right  of  property  in  the  publication  '  The  Clyde  Bill  of 
Entry  and  Shipping  List,*  entitling  them  to  protection  against  piracy  :  Walford  v. 
Johnston,  3rd  June,  1846 ;  20  Sesn.  Cas.  1160.  See  Maclean  v.  Moody,  23  June, 
1858,  20Sesa.  Can.  1154. 

(b)  See  Lord  Jeffrey's  observations  in  Alexander  v.  Mackenzie  (1847),  9  Sess.  Cas. 
(K.8.)  758  ;  Blunt  v.  Patten,  2  Paine  (Amer.)  393. 

(c)  Carnan  v.  Bowles  (1786),  2  Bro.  C.  C.  80  ;  Taylor  v.  hayne,  Mor.  Diet,  of  Dec. 
in  Ct.  Seas,  vols.  19,  20,  8308  ;  ibid.  App.  pt.  1,  7  ;  Alexander  v.  Mackenzie^  supra. 

(d)  Rmndal  v.  Murray  (1821),  Jac.  314, 22  R.  R.  75,  per  Lord  Eldon  ;  MaUheman 
v.  &ochdale  (1806),  12  Ves.  270. 

(e)  But  see  Walter  v.  Lane  (1900),  A.  C.  539. 
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then  a  copyright  may  exist  in  it,  provided  the  variation  be  not 
merely  colourable  (a). 

Thus,  where  the  defendant  had  used  four  charts  published 
by  the  plaintiff  in  making  one  large  map,  but  there  were  very 
important  differences  between  them,  much  in  favour  of  the 
defendants,  and  the  evidence  showed  the  plaintiff's  charts  to 
be  founded  on  a  wrong  principle,  Lord  Mansfield  left  it  to  the 
jury  to  say  whether  the  alteration  was  colourable  or  not  (b). 
And  in  Matthewson  v.  Stockdale  (c)  Lord  Eldon  said,  "  I  admit 
that  no  man  can  monopolise  such  subjects  as  the  English 
Channel,  the  Island  of  St.  Domingo,  or  the  events  of  the 
world;  and  every  man  may  take  what  is  useful  from  the 
original  work,  improve,  add,  and  give  to  the  public  the  whole, 
comprising  the  original  work,  with  the  additions  and  improve- 
ments "  (d). 

Protection  is  not  given  to  the  component  parts  of  a  compi- 
lation independently  of  their  arrangement  and  combination. 
Of  the  component  parts  the  compiler  is  not  the  author,  and 
he  could  not  acquire  an  exclusive  right  to  that  which  is 
common  to  all,  neither  can  the  arrangement  or  combination 
apart  from  the  materials  arranged  or  combined  be  the  subject 
of  protection  (e).  The  copyright  vests  in  the  materials  as 
arranged  and  combined,  not  in  the  form  or  the  substance  apart 
the  one  from  the  other,  but  in  the  union  of  the  two  (/). 

It  follows  from  what  has  been  said  above,  that  a  person 
may  have  copyright  in  mathematical  tables  actually  calculated 
by  himself,  although  on  a  fresh  calculation  the  same  tables 
would  result  from  the  same  data  and  the  same  principles,  and 
although  they  may  have  previously  been  published  before  his 
appeared  (g). 

Selections  of  poems  or  prose  compositions,  and  collections 
of  proverbs,  maxims,  quotations,  hymns,  &c,  may  be  the 
subjects  of  copyright  (A). 

The  Act  of  1842  confers  copyright  upon  every  "  book,"  and 

{a)  MaU/moson  v.  Stockdale,  supra ;  Barfield  v.  NicJwlton  (1824),  2  Sim.  &  Stu.  1  ; 
25  R.  R.  144. 

(b)  Sayre  v.  Moore  (1785),  1  East,  361,  n. 

(c)  (1806),  12  Ves.  275  ;  Wilkin*  v.  Aikins  (1810),  17  Ves.  422. 

(<*)  And  see  Sir  L.  Shadwell  in  Martin  v.  Wright  (1833),  6  Sim.  29a  This  case 
can  scarcely  be  reconciled  with  other  decisions ;  see  Mawman  v.  Tegg  (1826), 
2  Russ.  385,  26  R.  R.  112,  and  Mr.  Justice  Story  in  Emerson  v.  Dartee,  2  Storv, 
768,  797. 

{e)  Thus  a  subsequent  writer  cannot  be  held  to  have  infringed  a  book  where  he 
has  not  borrowed  any  of  the  materials  of  which  his  book  is  composed,  but  has 
simply  adopted  the  same  arrangement. 

(/)  Lamb  v.  Evans {1892),  3  Ch.  462  ;  (1893),  1  Ch.  218;  Moffatt  i*  Paige  v.  Gill 
(1902),  86  L.  T.  465,  50  W.  R.  528. 

(g)  Bailey  v.  Taylor  (1829),  3  L.  J.  (0.  S.)  Ch.  66  ;  1  Rubs.  &  Mj.  73. 

(ft)  Macmillan  v.  Surest  (1890),  17  Indian  L.  R.  (Calcutta),  951. 
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"  book  "  is  defined  as  meaning  and  including  "  every  volume,  cap.  ii. 
pamphlet,  sheet  of  letter-press,  sheet  of  music,  map,  chart,  or 
plan  separately  published,"  and  the  question  whether  copyright 
can  be  obtained  for  a  particular  publication  depends  upon 
whether  it  can  be  brought  within  this  definition  and  not 
upon  literary  merit  (a). 

There  can  be  no  copyright  in  specifications  of  patents  (6), 
but  there  may  be  in  a  mining  report  (c),  or  in  a  list  of  registered 
bills  of  sale  and  deeds  of  arrangement  extracted  from  official 
sources  (d),  or  in  a  list  of  foxhounds  and  hunting  days  («). 

The  decisions  of  the  Courts  have  been  increasingly  favour-  Tradesmen* 
able    to    tradesmen's    catalogues.     In    the    case  of  Hotten  v.  catalogue*. 
Arthur  (/),  Sir  W.  Page  Wood,  V.-C,  restrained  the  infringe- 
ment of  a  bookseller's  catalogue  containing  a  description  of  the 
books  offered  for  sale,  with  short  anecdotes  relating  to  them. 

This  case  was  followed  by  Sir  Charles  Hall,  V.-C,  in  Grace  Grace  v. 
v.  Newman  {g).  The  plaintiff  there  was  a  "  cemetery  stone  and  Aeum,a"' 
marble  mason,"  and  had  published  a  book  containing,  with 
some  letterpress,  lithographic  sketches  of  monumental  designs 
taken  from  tombstones  in  cemeteries.  The  publication  was 
intended  to  serve  as  an  advertisement  of  the  plaintiff's  business, 
and  to  enable  customers  to  whom  it  was  given  to  select  designs 
to  be  executed  by  the  plaintiff,  yet  the  court  held  it  to  be  a 
proper  subject  of  copyright. 

In  the  case  of  Cobbett  v.  Woodward  (A),  the  plaintiff  was  an  Cobbett  ▼. 
extensive  dealer  in  upholstery  and  house  furniture,  and  had  Woodwar  • 
published  and  registered  an  illustrated  guide  for  furnishing 
houses,  and  circulated  it  as  an  advertisement  of  his  business. 
The  defendant,  who  was  engaged  in  the  same  line  of  business,  illustrated 
copied  fifty-five  of  the  illustrations  and  a  large  portion  of  the  luw^copy- 
text.     In  defence  it  was  contended  that  the  plaintiff's  book  right  in. 
was  a  mere  advertisement,  and  was,  therefore,  not  within  the 
Copyright  Act.     The  court  held  that  the  drawings  in  the 
plaintiff's  book  were  not  entitled  to  protection,  on  the  ground 
that   they  were   mere  advertisements.     With  regard  to   the 

(a)  Walter  r.  Lane  (1900),  A.  C.  539. 

(b)  Wyatt  v.  Barnard  (1814),  3  V.  &  B.  77. 

(c)  Kenrick  v,  Danube  Collieries  (1891),  39  W.  R.  473. 

(d)  Trade  Auxiliary  Co.  v.  Middlesbrough,  #c.  (1889),  40  Ch.  D.  425  ;  Cote  v. 
Deron,  #c,  Newspaper  Co,  ib.  500. 

{e)  Cox  v.  Land  $  Water  (1869),  L.  R.  9  Eq.  324.  See  Exchange  Telegraph 
(Jo.  v.  Gregory  (1896),  1  Q.  B.  147. 

(/)  (1889),  1  H.  &  M.  603  ;  32  L.  J.  (Ch.)  771  ;  11  W.  R.  934  ;  9  L.  T.  (N.S.)  199. 
So  there  may  be  copyright  in  a  descriptive  catalogue  of  tricks  and  magical 
apparatus  :  Bland  v.  Hiam,  « Times,'  15th  Jan.  1873. 

(g)  (1875),  L.  R.  19  Eq.  623 ;  see  also  Hogg  v.  Scott,  18  Id.  444 ;  Cullender  v. 
Griffith,  11  Blatchf.  (Amer.)  212. 

(A)  (1874),  L.  R,  14  Eq.  407, 
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Cap.  ii.  text,  a  distinction  was  drawn  between  that  part  "  which  bears 
the  trace  of  original  composition,"  and  that  which  "  simply 
describes  the  contents  of  a  warehouse,  the  exertions  of  the 
proprietors,  or  the  common  mode  of  using  familiar  articles." 
The  court  held  that  matter  of  the  latter  kind  was  not  entitled 
to  protection:  but  that  the  plaintiff  was  entitled  to  an  in- 
junction restraining  the  defendant  from  publishing  about  sixty 
words  of  "  original  composition  "  which  had  been  copied.  In 
the  case  referred  to,  Lord  Romilly  considered  that  the  distinc- 
tion between  directories,  concordances,  dictionaries,  &c,  and 
the  work  then  in  question  was,  that  such  works  were  compiled 
and  published  for  the  information  and  use  of  the  public,  and 
were  bought  by  the  public  without  any  reference  to  individual 
benefit — nothing  in  the  shape  of  advertisements  of  articles 
specified  in  the  work  forming  a  part  of  the  work,  whereas  in 
the  case  before  him  the  work  was  a  mere  advertisement  for 
the  sale  of  particular  articles  which  any  one  might  advertise 
for  sale. 

The  distinction  drawn  in  the  above  decision  between  the 
different  sources  from  which  the  work  may  emanate  is  not 
sound.  The  question  whether  an  author  of  a  work  is  entitled 
to  copyright  therein,  depends  neither  upon  the  vocation  of  the 
author  nor  the  purpose  for  which  he  has  designed  or  may  use 
it,  but  on  the  character,  the  inherent  qualities  of  the  produc- 
tion itself. 
Cobbett  v.  The  case  of  Cobbett  v.  Woodward  was  overruled  by  the  Court 

overruled!*  °^  Appeal  u*  Maple  v.  Army  and  Navy  Stores  (a).  In  that  ease 
the  plaintiffs,  who  were  upholsterers,  published  an  illustrated 
catalogue  of  furniture,  which  was  duly  registered  under  the 
Copyright  Acts  as  a  book.  The  illustrations  were  engraved 
from  the  original  drawings  made  by  artists  employed  by  the 
plaintiffs,  but  the  work  contained  no  letterpress  of  such  a 
description  as  to  be  the  subject  of  copyright,  and  it  was  not 
published  for  sale,  but  was  used  by  the  plaintiffs  as  an  adver- 
tisement. The  defendants  published  an  illustrated  catalogue, 
many  of  the  illustrations  in  which  were  copied  from  those  of 
the  plaintiffs'  book.  It  was  held  by  the  Court  of  Appeal 
(affirming  the  decision  of  Vice-Chancellor  Hall)  that  the 
plaintiffs  were  entitled  to  an  injunction  restraining  the 
defendants  from  publishing  any  catalogue  containing  illustra- 
tions copied  from  the  plaintiffs'  book,  and  it  was  further  held 
that  a  collection  of  prints  published  together  in  a  volume  was 
a  book  within  the  meaning  of  the  Copyright   Acts  and    the 

(a)  (1882),  21  Ch.  D.  369  ;  52  L.  T.  (Ch.)  67. 
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proper   subject    of   copyright,   though  it  contained  no   such     Cap.  ii. 
letterpress  as  could  be  the  subject  of  copyright*  and  it  made 
no  difference  that  the  book  was  not  published  for  sale,  but  only 
used  as  an  advertisement. 

The  Master  of  the  Rolls  (Jessel)  said :  "  I  am  of  opinion 
that  this  catalogue  is  the  subject  of  copyright  and  that  the 
engravings  are  protected.  In  the  first  place  it  is  a  book,  and 
so  clearly  comes  within  the  words  of  the  Copyright  Act,  1842 
(5  &  6  Vict.  c.  45),  s.  2.  There  may  be  such  things  as  picture 
books  for  those  who  cannot  read  letterpress.  The  preamble 
of  the  statute  has  been  referred  to,  but  it  cannot  restrict  the 
enacting  part  of  the  statute  if  the  enacting  part  is  clear,  and 
moreover  the  preamble  can  in  no  case  have  much  effect  unless 
it  is  itself  clear.  Here  the  enacting  part  is  clear,  '  The  word 
book  shall  be  construed  to  mean  and  include  every  volume, 
part  or  division  of  a  volume,  pamphlet,  sheet  of  letterpress, 
sheet  of  music,  map,  chart,  or  plan  separately  published,  and 
the  word  copyright  shall  be  construed  to  mean  the  sole  and 
exclusive  liberty  of  printing  or  otherwise  multiplying  copies 
of  any  subject  to  which  the  word  is  herein  applied.'  .  .  .  The 
case  which  has  done  all  the  mischief  is  Cobbett  v.  Woodward. 
The  late  Master  of  the  Rolls  there  says :  '  But  at  the  last  it 
always  comes  round  to  this,  that  in  fact  there  is  no  copyright 
in  an  advertisement.  If  you  copy  the  advertisement  of  another 
you  do  him  no  wrong,  unless  in  so  doing  you  lead  the  public 
to  believe  that  you  sell  the  articles  of  the  person  whose 
advertisement  you  copy.'  I  think  that  is  not  the  law.  I  am 
not  aware  that  the  use  to  which  a  proprietor  puts  his  book 
makes  any  difference  in  his  rights.  His  copyright  gives  him 
the  exclusive  right  of  multiplying  copies,  and  he  may  use  them 
as  he  pleases.  I  think,  therefore,  that  Cobbett  v.  Woodward 
will  not  bear  legal  examination."  After  referring  to  Rotten  v. 
Arthur  and  Grace  v.  Newman,  the  Master  of  the  Rolls  continues: 
"The  weight  of  authority  then  is  against  the  doctrine  that 
there  cannot  be  copyright  in  a  book  issued  as  an  advertise- 
ment, and  I  cannot  see  any  principle  in  support  of  that 
doctrine.  There  would  be  difficulty  in  protecting  these 
designs  as  engravings  under  the  Act  relating  to  engravings, 
it  is  easier  to  protect  them  as  parts  of  a  book  (a).  The 
defendants  thought  that  the  law  allowed  them  to  appropriate 
the  results  of  other  men's  labours,  and  they  call  upon  us  for 

(a)  Registration  of  a  book  under  the  Act  of  1842  in  the  name  of  the  author  of 
the  letterpress  does  not  confer  any  protection  in  respect  of  drawings,  which  are  in- 
troduced into  the  book  as  illustrations  and  the  art  copyright  in  which  is  vested  in 
other  persons,  Petty  v.  Taylor  (1897),  1  Ch.  465. 
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Cap.  ii.     an  indulgent  construction  of  the  Act  in  their  favour.     It  is  in 
my  opinion  the  duty  of  the  court  to  construe  Acts  of  Parlia- 
ment with  a  view  to  the  furtherance  of  justice." 
Lists  of  In  MapU  v.  Junior  Army  and  Navy  Stores,  it  seems  to  have 

Bafe?  **  °T  been  assumed  that  the  plaintiffs  could  not  have  had  any  copy- 
right in  the  letterpress  of  their  catalogue.  The  illustrations 
had  artistic  merit,  but  it  apparently  never  occurred  to  the 
parties  that  there  might  have  been  sufficient  literary  merit  in 
the  letterpress  to  entitle  it  to  copyright.  It  has,  however, 
been  decided  that  copyright  may  exist  in  a  mere  list  of  articles 
for  sale  (a).  In  the  case  cited  the  plaintiff  was  a  chemist  and 
druggist  who  had  prepared  a  catalogue  of  medicines  and  drugs 
sold  by  him  under  various  headings  and  sub-headings,  under 
which  were  arranged  in  alphabetical  order  a  list  of  articles 
with  their  prices.  The  defendants  inserted  in  their  catalogue 
copies  of  the  above-mentioned  headings  and  lists,  omitting 
two  preparations  only,  and  an  injunction  was  granted  against 
them.  North,  J.,  in  delivering  judgment  in  this  case  re- 
marked :  "  It  is  said  this  is  not  the  subject  of  copyright ;  and 
a  distinction  is  made  between  copyright  in  a  large  catalogue  by 
a  clever  author  which  gives  a  great  deal  of  information  and  is 
interesting  to  persons  who  read  it,  and  a  catalogue  like  the 
plaintiffs',  which  is  nothing  whatever  but  a  simple  list  of 
certain  articles  described  by  their  common  names,  which 
every  one  is  entitled  to  use  in  respect  to  them,  with  the 
addition  of  the  price  at  which  they  are  sold/1  ..."  For  the 
purpose  of  making  such  a  catalogue  [as  the  plaintiffs']  one 
man  sets  to  work  in  a  proper  manner.  He  incurs  a  good  deal 
of  trouble.  He  does  what  must  take  a  good  deal  of  time  in 
preparing  a  full  catalogue,  such  as  either  of  these  works  I  have 
before  me.  To  some  extent  it  might  be  done  by  his  stock- 
taking, but  there  may  be  a  good  many  articles  in  his  catalogue 
which  are  not  found  in  stock — articles  which  a  man  does  not 
always  keep — which  he  may  be  out  of,  or  does  not  keep  in 
stock,  but  obtains  when  he  receives  an  order  for  them.  In 
one  way  or  another  a  man  engaged  in  preparing  a  catalogue  of 
this  sort  has  incurred  labour  in  its  preparation,  or  it  may  be 
expense  and  trouble  in  its  preparation,  and  has  done  it  for  the 
advantage  of  having  his  own  catalogue.  As  compared  with 
his  neighbour,  he  is  better  off  in  that  he  has  a  catalogue, 
while  his  neighbour  has  not ;  and  if  the  latter  wants  to  be  on 

{a)  Colli*  v.  Cater  (1898),  78  L  T.  613.  The  same  has  been  held  in  Scotland, 
Harper*  Ld.  v.  Barry  Henry  4'  Of.  (1892),  20  Court  Seas.  Cas.,  4th  series  (Rettie), 
133  ;  cf.  Cooper  v.  Steven*  (1895),  I  Ch.  567  ;  Marshall  v.  Bull  (1901),  85  L.  T.  77. 
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a  level  with  him,  he  must  incur  the  same  labour  or  expense     Cap-  h. 
and  trouble." 

A  railway  time  table  may  be  the  subject  of  copyright,  pro-  Time  tables, 
vided  independent  labour  be  bestowed  upon  it,  and  it  is  not 
merely  a  copy  of  official  information  (a). 

There  may  also,  clearly,  be  copyright  in  the  headings  and  Directories 
arrangement  of  a  directory  (&).  In  Lamb  v.  Evans,  the  question  SemeST 
was  raised  whether  there  could  be  copyright  in  a  collection  of 
advertisements.  Chitty,  J.,  held  that  there  could  not  (c),  and 
there  was  no  appeal  from  his  decision  upon  this  point,  but  in 
the  Court  of  Appeal,  Lindley,  L.J.,  remarked:  "As  regards 
copyright,  I  rather  think  that  Mr.  Justice  Chitty  has  not  gone 
quite  far  enough.  I  do  not  myself  see  the  difficulty  in  a  pub- 
lisher's having  copyright  in  a  sheet  of  advertisements.  I  do 
see  a  difficulty  in  his  having  a  copyright  in  one  advertisement, 
because,  as  Mr.  Justice  Chitty  pointed  out,  that  might  prevent 
the  advertiser  from  republishing  his  advertisement  in  another 
paper,  which  is  absurd.  But  to  say  that  it  follows  from  that, 
that  the  proprietor,  say  of  the  '  Times/  has  no  copyright  in  a 
sheet  of  advertisements,  so  that  he  cannot  restrain  anybody 
from  copying  that  sheet,  appears  to  me  a  very  different  pro- 
position. It  is  not  necessary  for  me  to  decide  it,  and  I  do  not 
decide  it,  as  the  plaintiff  does  not  ask  for  an  injunction  larger 
than  Mr.  Justice  Chitty  has  granted ;  but  I  doubt  very  much 
whether  be  has  not  been  a  little  too  cautious.  ...  It  appears 
to  me  that  the  learned  judge  has  overlooked  the  difference 
between  the  right  to  publish  a  whole  sheet  of  the  paper  and 
the  right  to  publish  a  sentence  out  of  the  sheet  (d).  And  in 
this  opinion  Bowen,  LJ.,  concurred  (e). 

Though,  as  we  have  seen,  the  Courts  will  not  enter  into  a  No  copyright 
discussion  as  to  the  merits  of  a  literary  production,  yet  that  ^  diasrwiws 
which  it  is  sought  to  protect  as  a  book  must  be  some- 
thing which  can  be  fairly  described  as  a  literary  production 
of  some  sort.  Thus,  the  Court  has  refused  to  grant  copyright 
in  respect  of  a  cardboard  pattern  sleeve  containing  upon  it  scales, 
figures,  and  descriptive  words  for  adapting  it  to  sleeves  of  any 
dimensions  (/)  ;  in  respect  of  a  list  of  sporting  selections  (</) ; 

(*)  Leslie  v.  Young  (1894),  A.  C.  335. 

(*)  Lamb  v.  Etans  (1893),  1  Ch.  218  :  Kelly  v.  Morris  (1866),  L.  R.  1  Eq.  697  ; 
Morris  v.  Askbee  (1868),  L.  R.  7  Eq.  34.'  {c)  (1892),  3  Ch.  462. 

{d)  (1893),  1  Ch.  p.  223.  (e)  lb.  p.  228. 

(/)  HoWnrake  v.  TrusweU  (1894),  1  Ch.  420,  followed  Boosey  v.  Whigkt  (1900), 
1  Ch.  122.  The  contrary  seems  to  have  been  held  in  America,  Dntry  v.  Ewing  1 
Bond  (Amer.)  540  ;  but  see  Baker  v.  Selden,  110  Otto's.  Rep.  (Amer.)  99  ;  Scorillev. 
Tobtnd,  6  West  Law  Jour.  84  ;  Iligghu  v.  Keuffel,  33  Davis  Rep.  (Amer.)  428. 

ig)  Chilton,  v.  Progress  Printing  Co,  (1895),  2  Ch.  29  ;  71  L.  T.  664  ;  43  W.  R.  136  ;     . 
Fovrnet  v.  Pearson  (1897),  14  Times  UR»82. 


42 


THE   LAW   OF  COPYRIGHT. 


Pap.  II. 


Album  for 
holding 
photographs 
not  a  book. 


sheet    or    "  tablet "    used    in    the 


game 


of 


Face  of  a 
barometer  not 
entitled  to 
copyright. 

Gloved  hand 
printed  on 
card  with 
letterprew* 
entitled  to 
copyright. 


No  copyright 
in  a  mere 
plan. 


Copyright  in 
words  used 
for  tele- 
graphy. 


or    a    scoring 
cricket  (a). 

So  an  album  for  holding  photographs  with  pictorial  borders 
for  containing  views  of  castles,  with  short  descriptions  attached, 
is  not  a  "book"  within  5  &  6  Vict.  c.  4,  s.  41,  so  as  to  be 
capable  of  obtaining  copyright  for  the  contents.  An  album 
thus  illustrated  was  entitled  by  the  plaintiff,  who  claimed  to 
have  been  the  first  inventor,  the  "  Castle  Album/'  and  had 
been  sold  by  him  under  that  name  since  1883,  when  the 
work  was  registered  by  him  under  5  &  6  Vict.  c.  45,  and  the 
illustrations  under  the  Act  of  1862 ;  and  it  was  held  that  the 
plaintiff  could  not  by  registration  obtain  copyright  for  the 
mere  name  "  Castle  Album/'  he  had  not  in  the  absence  of 
distinct  evidence  that  such  name  had  become  generally 
accepted  in  the  market  as  exclusively  denoting  the  plaintiff's 
album,  acquired  any  exclusive  right  to  the  name  as  a  trade 
name,  so  as  to  be  able  to  restrain  the  use  of  it  by  others 
to  describe  their  albums  similarly  illustrated,  but  not  shown  to 
be  printed  from  that  of  the  plaintiff  (b). 

So  the  face  of  a  barometer,  displaying  special  letterpress, 
was  held  not  to  be  capable  of  copyright  (c). 

But  a  gloved  hand  printed  on  a  card  cut  to  the  exact  size, 
and  showing  the  back  and  palm  of  the  hand,  the  card  opening 
bookwise,  and  having  on  the  inside  in  the  palm  of  a  hand  the 
lines  of  life  of  palmistry,  and  on  the  back  of  the  hand  some 
original  verses,  was  held  to  be  a  sheet  of  letterpress  and  the 
proper  subject  of  copyright  (rf). 

There  can  be  no  copyright  in  the  mere  plan  of  a  work ; 
nor  any  exclusive  property  in  a  general  subject  or  in  the 
particular  method  of  treating  it  (e).  Any  number  of  persons 
may  *  use  the  same  common  materials,  in  a  like  manner  and 
for  a  similar  purpose.  Their  productions  may  contain  the 
same  thoughts  and  ideas :  and  resemblance  to  each  other  is 
immaterial  so  long  as  there  is  no  unlawful  copying. 

There  may  be  copyright  in  the  system  of  electric  telegraphy 
in  which  every  letter  of  the  alphabet  is  expressed  by  a  dot  or 
a  dash,  or  different  combinations  of  dots  and  dashes,  with 


(a)  Page  y.  Wisden  (1869),  20  L.  T.  435 ;  Kenrick  v.  Latere***  (1890),  25 
Q.  B.  D.  99. 

{b)  Srhove  v.  SchminM  (1886),  33  Ch.  D.  546  :  55  L.  J.  Ch.  892  ;  55  L.  T.  212  ; 
34  W.  R.  700. 

{c)  Darts  $  Co.  v.  Omitti  (1885),  54  L.  J.  Ch.  419  ;  52  L.  T.  539  ;  W.  N.  (1885), 
15  ;  1  T.  L.  R.  216. 

{d)  Hildesheimer  3?  Faulkner  v.  Dunn  $  Co.,  64  L.  T.  452  ;  W.  N.  (1891)  66  ;  but 
see  Cable  v.  Mark*  (1882),  52  L.  J.  Ch.  107  ;  47  L.  T.  432. 

(e)  Perrl*  v.  ]fexamer%  9  Otto  Rep..(Amer.)  674. 
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certain  pauses  between  them,  the  meaning  of  these  dots  and     cap.  n. 
dashes    differing   according   to    the    place   where   the   pause 
between  them  is  made  or  its  duration  (a). 

There  can  of  course  be  copyright  in  newspaper  telegrams.  Copyright  in 
A  case  came  before  the  Supreme  Court  in  Melbourne  in  which  JJjJJJJJJJ 
it  appeared  that  the  proprietors  of  the  '  Melbourne  Argus ' 
paid  a  large  sum  for  the  purpose  of  obtaining  the  latest  tele- 
grams from  Europe,  and  any  newspaper  proprietors  who  might 
wish  to  publish  the  telegrams  so  obtained  could  do  so  by 
paying  a  contribution  towards  the  expenses  incurred.  The 
proprietor  of  the  '  Gippsland  Mercury '  made  an  agreement 
to  pay  for  the  right  of  republishing  the  telegrams,  but  after 
carrying  out  the  arrangements  for  some  months  cancelled  the 
agreement.  The  European  telegrams  received  by  the  *  Argus ' 
were,  however,  re-published  in  another  form,  as  from  a  Mel- 
bourne correspondent  of  the  *  Mercury,'  with  the  preliminary 
words  "  It  is  reported,"  or  "  The  news  about  town  is."  This 
was  considered  a  breach  of  the  copyright  which  the  pro- 
prietors of  the  '  Argus  '  possessed  in  the  telegrams,  and  a  suit 
was  instituted  in  the  Equity  Court  to  restrain  the  proprietor 
of  the  '  Mercury '  from  re-publishing  the  telegrams.  It  was 
argued  for  the  defendant  that,  as  the  telegrams  were  matters 
of  news,  any  one  could  re-publish  them  without  breach  of  the 
Copyright  Act ;  but  Mr.  Justice  Molesworth  held  that  the 
plaintiff  had  a  property  in  the  telegrams,  and  that  no  one 
could  re-publish  them  without  the  permission  of  the  person 
to  whom  they  had  been  sent  in  the  first  instance.  An  in- 
junction was,  therefore,  granted  to  restrain  the  defendant  from 
publishing  the  telegrams  (6). 

Questions  of  great  nicety  and  difficulty  may  arise  as  to  how  How  far  new 
far  a  new  edition  of  a  work  is  a  proper  subject  for  copyright.  object"©?16 
A  new  edition  of  a  book  may  be  a  reprint  of  the  original  copyright, 
edition,  which  does  not  entitle  the  author  to  a  new  term  of 
copyright  running  from  the  new  edition ;  or  it  may  be  so 
enlarged  and  improved  as  to  constitute  in  reality  a  new  work ; 
for  example,  a  scientific  work  twenty  or  thirty  years  old  may 
be  comparatively  worthless,  owing  to  the  progress  of  science  in 
the  interval :  but  a  new  edition,  particularly  if  it  be  the  pro- 
duction of  the  original  author,  would  be  as  valuable  at  a  later 
period  as  the  original  edition  of  the  book  was  at  the  time  it 
was  published.      There  are  many  courses  which  lie  between 

(a)  Ager  v.  Peninsular  $  Oriental  Steam  Navigation  Co.  (1884),  26  Ch.  D.  657, 
followed  in  Ager  v.  Oollingridge  (1886),  2  T.  L.  R.  291. 

(b)  See  also  Walter  v.  Steinkopff  (1892),  3  Ch.  489 ;  Exchange  Telegraph  Co.  v. 
Central  News  (1897),  2  Ch.  48,  and  Chapter  'Newspapers/  post. 
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cap.  ii.  the  two  extremes,  and  the  difficulty  would  be  to  lay  down  any 
general  rule  as  to  what  amount  of  additions,  alterations,  or 
new  matter  would  entitle  the  second  or  new  edition  of  a  book 
to  the  privilege  of  copyright,  or  whether  the  copyright  extends 
to  the  book  as  amended  or  improved,  or  is  confined  to  the 
additions  and  improvements  themselves  as  distinguished  from 
the  rest  of  the  book  (a). 

The  general  rule  is,  that  each  successive  edition,  which  is 
substantially  different  from  the  preceding  ones,  or  which  con- 
tains new  matter  of  substantial  amount  or  value,  becomes 
entitled  to  copyright  as  a  new  work,  and  it  is  immaterial 
whether  the  new  edition  is  produced  by  condensing,  expand- 
ing, correcting,  re-writing,  or  otherwise  altering  the  original 
work ;  or  by  introducing  notes,  citations,  or  other  additions. 
Nor  is  it  essential  that  the  new  edition  should  be  an  improve- 
ment on  the  old,  the  sole  question  is  whether  it  is  substantially 
different.  A  few  mere  colourable  alterations  in  the  text  or 
the  addition  of  a  few  unimportant  notes  will  not  be  enough  to 
sustain  copyright  as  in  a  new  work.  As  Lord  Einloch  said  in 
Black  v.  Murray  (&),  to  create  a  copyright  by  alterations  of  the 
text,  these  must  be  extensive  and  substantial,  practically 
making  a  new  book.  With  regard  to  notes,  in  like  manner, 
they  must  exhibit  an  addition  to  the  work  which  is  not  super- 
ficial or  colourable,  but  imparts  to  the  book  a  true  and  real 
value,  over  and  above  that  belonging  to  the  text.  This  value 
may  perhaps  be  rightly  expressed  by  saying  that  the  book 
will  procure  purchasers  in  the  market  on  special  account  of 
these  notes.  There  is  involved  in  such  annotation,  and  often 
in  a  very  eminent  degree,  an  exercise  of  intellect  and  an 
application  of  learning  which  place  the  annotator  in  the 
position  and  character  of  author  in  the  proper  sense  of  the 
word.  It  will  still  of  course  remain  open  to  publish  the  text, 
which  ex  hypothrsi  is  the  same  as  in  the  original  edition.  But 
to  take  and  publish  the  notes  will  be  a  clear  infringement  of 
copyright. 

An  action  was  raised  in  the  Scotch  Court  of  Session  at  the 
instance  of  Messrs.  Black  against  Messrs.  Murray  and  Son  for  a 
breach  of  copyright,  and  the  infringement  was  said  to  be  con- 
tained in  a  book  published  by  the  defenders  in  1869,  which 

{a)  9  Sc.  Seas.  Cas.  3rd  Ser.  341  ;  lleddervnch  v.  Griffin,  3  Sc.  Sees.  Cas.  2nd  Ser. 
383.  See  Tliwna*  v.  Turner  (1886),  33  Ch.  D.  292  ;  56  L.  J.  Ch.  56  ;  55  L.  T.  534  ; 
35  W.  R.  177  (C.A.)  ;  IMrhin*  v.  Sheard,  W.  N.  (1881),  20. 

{b)  9  Sc.  Sess.  Cas.  3rd  Ser.  341  ;  HeUertmck  v.  Qr(ffin,  3  Sc  Sena.  Cas.  2nd  Ser. 
383.  See  TJtomaM  v.  Turner  (1886),  33  Ch.  D.  292  ;  56  L.  J.  Ch.  56  ;  55  L.  T.  534  ; 
35  W.  R.  177  (C.A.) 
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purported  to  be  an  edition  of  the  '  Minstrelsy  of  the  Scottish  CAP-  H 
Border,'  collected  by  Sir  Walter  Scott,  and  it  was  stated  in  the 
title-page  to  be  a  reprint  of  the  original  edition.  The  pecu- 
liarity of  the  case  was  that  the  original  edition  of  the 
'Minstrelsy  of  the  Scottish  Border'  was  no  longer  protected 
by  copyright;  and  therefore,  if  the  book  was  what  its  title 
represented  it  to  be,  a  mere  reprint  of  the  original  edition,  the 
complaint  of  the  pursuers  could  not  be  maintained.  But  they 
alleged  that  this  was  a  false  pretence  on  the  face  of  the  title- 
page,  and  that  while  all  the  poems  and  ballads  contained  in 
the  original  edition  of  the  '  Minstrelsy '  were  reproduced  in 
this  volume,  there  was  a  considerable  amount  of  other  matter 
borrowed  from  works  the  copyright  of  which  had  not  expired. 
The  Lord  President  said  that  in  the  first  complaint  the  pur- 
suers alleged  that  the  defenders  had  illegally  copied  and 
pirated  from  the  copyright  edition  of  the  'Minstrelsy  of  the 
Scottish  Border '  the.  advertisement,  or  part  thereof,  prepared 
by  Mr.  John  Gibson  Lockhart,  and  that  they  had  printed  the 
same,  or  part  thereof,  as  a  preface  to  their  volume,  and,  further, 
that  they  had  copied  from  the  '  Minstrelsy '  the  notes,  quota- 
tions, illustrations,  and  references,  or  the  essential  parts  thereof. 
The  defenders  could  have  no  excuse,  if  this  were  the  case,  for 
it  was  distinctly  stated  in  that  advertisement  that  this  copy- 
right edition  contained  matter  which  was  not  to  be  found  in 
the  original  edition.  That  there  might  be  a  copyright  of  notes, 
even  when  the  text  was  not  copyright,  was  a  fixed  principle  in 
law,  and  most  deservedly  so ;  for  there  was  no  doubt  that  the 
addition  of  good  notes  to  a  standard  work  was  a  task  worthy 
of  the  highest  literary  talent  and  reputation ;  and  it  must  be 
remembered  that  Mr.  Lockhart  stood  in  a  position  of  peculiar 
advantage  as  the  editor  and  annotator  of  Sir  Walter  Scott's 
works,  being  his  son-in-law  and  literary  executor,  and  having 
opportunities  during  the  lifetime  of  Sir  Walter  Scott  to  collect 
materials  for  the  performance  of  such  a  task.  His  lordship, 
after  quoting  numerous  passages,  said  there  was  no  doubt  that 
the  editor  of  the  defenders'  book  of  1869  had  copied  these 
notes  of  Mr.  Lockhart  in  the  most  slavish  manner,  without 
even  verifying  or  attempting  to  make  them  more  accurate  than 
Mr.  Lockhart's.  It  was  quite  clear  to  his  mind  that  there  had 
been  an  appropriation  of  original  matter  and  quotations,  and 
therefore  he  held  that  this  part  of  the  pursuers'  case  had  been 
completely  made  out.  In  the  said  complaint  it  was  alleged 
that  the  defender  had  used  notes  from  '  Old  Mortality '  with 
reference  to  the  skirmish  of  Drumclog,  and  a  letter  written  by 
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Claverhouse  to  the  Earl  of  Linlithgow,  and  also  a  description 
of  the  Battle  of  Drumclog,  on  Loudon-hill.  He  was  of  opinion 
that  the  note  with  the  reference  to  the  Battle  of  Drumclog 
stood  in  the  same  position  as  the  notes  to  the  *  Minstrelsy/ 
and  there  again  he  held  that  piracy  had  been  committed.  In 
regard  to  the  next  complaint — that  the  defender  had  copied 
from  volume  8  of  the  poetical  works,  containing  the  '  Lady  of 
the  Lake  '  and  other  poems,  and  an  account  of  the  '  Massacre 
of  Glencoe ' — he  was  of  opinion  that  there  had  been  the  same 
kind  of  piracy  as  in  the  notes  to  the  '  Minstrelsy.1  The  Court 
granted  costs  to  the  plaintiffs  (a). 

The  copyright  in  each  edition  will  extend  from  the  date  of 
that  edition,  and  will  be  wholly  independent  of  the  copyright 
in  any  preceding  one  (6).  Copyright  may  be  obtained  for  any 
number  of  editions  and  it  is  immaterial  whether  copyright  has 
existed  or  not  in  any  previous  one,  but,  semblc,  copyright  in  one 
edition  will  cover  subsequent  editions,  except  as  regards  new 
matter  (c).  And  though  no  person  but  the  proprietor  of  the 
copyright  may  bring  out  a  new  edition  of  the  work,  supposing 
the  copyright  to  be  subsisting,  without  his  consent ;  yet  if  the 
work  be  not  protected  there  is  nothing  to  prevent  any  person 
from  bringing  out  a  new  edition  of  the  work  and  obtaining  a 
valid  copyright  therein. 

The  copyright  of  private  letters  forming  literary  composi- 
tions is,  prior  to  publication,  in  the  composer,  and  not  in  the 
receiver,  who  has  only  a  special  property  in  them ;  "  possibly 
the  property  of  the  paper  may  belong  to  him,  but  this  does 
not  give  a  licence  to  any  person  whatever  to  publish  them  to 
the  world,  for  at  most  the  receiver  has  but  a  joint  property 
with  the  writer  "  (rf).  The  right  of  the  writer  of  the  letter  to 
prevent  its  publication  is  not  founded  on  considerations  of 
policy  or  social  ethics,  but  on  the  principle  of  property. 
"The  question  will  be,"  said  Lord  Eldon,  u whether  the  bill 
has  stated  facts  of  which  the  court  can  take  notice  as  a  case 

{a)  Black  v.  Murray,  Sol.  Journ.  Dec.  31,  1870. 

(b)  See  Murray  v.  Bogue  (1852),  1  Dr.  353,  365. 

(c)  Hutchins  v.  Skeard,  W.  N.  (1881),  p.  20. 

(d)  Per  Lord  Hardwicke,  Pope  v.  Curl  (1741),  2  Atk.  342  ;  Perceval  v.  Phipp* 
(1813),  2V.&B.  19  ;  Forrester  v.  Walker  (1741),  4  Burr.  2331  ;  Webb  v.  Bote,  ibid. 
2330  ;  Machlin  v.  Richardson  (1770),  Amb.  694  ;  Duke  of  Queensberry  v.  JShebbeare 
(1758),  2  Eden,  329 ;  Millar  v.  Taylor  (1769),  4  Burr.  2303 ;  Donaldson  v.  Beeket 
(1774),  2  Bro.  P.  C.  129  ;  Olirer  v.  Oliver  (1861),  11  C.  B.  (N.S.)  139  ;  CadeU  v. 
Stetcart,  Mor.  Diet,  of  Dec.  vols.  19,  20,  App.,  Lit.  Prop.  13 ;  Palin  v.  Oathercole 
(8144),  1  Coll.  C.  C.  565  ;  Foltom  v.  Marsh,  2  Story  (Amer.)  100 ;  Botwy  v. 
Jefferys  (1851),  6  Exch.  583, t jter  Lord  Campbell.  E.  of  Lytton  v.  Detey  (1884),  52 
L.  T.  121,  where  the  executrix  of  a  person  to  whom  letters  were  sent  was  restrained 
from  publishing  them  on  the  application  of  the  executor  of  the  writer.  See 
Hopkinson  v.  Lord  Bnrghley  (1867),  L.  R.  2  Ch.  447,  and  Hess  v.  Labmchere  (1898), 
77  L.  T.  559,  where  North,  J.,  reviewed  the  earlier  authorities. 
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of  civil  property  which  it  is  bound  to  protect.  The  injunction  i'ap.  h. 
cannot  be  maintained  on  any  principle  of  this  sort,  that  if  a  ~ 
letter  has  been  written  in  the  way  of  friendship,  either  the 
continuance  or  the  discontinuance  of  that  friendship  affords  a 
reason  for  the  interference  of  the  court "  (a).  If  a  letter  by 
any  means  gets  back  into  the  hands  of  the  sender  the  receiver 
is  entitled  to  recover  it  from  him  by  action.  In  Oliver  v.  Oliver 
the  facts  were  as  follows.  The  plaintiff  and  defendant  were 
brothers.  The  letters  for  the  recovery  of  which  the  action 
was  brought,  related  to  family  affairs.  They  were  written 
and  sent  by  the  defendant  to  the  plaintiff, — had  been  given 
back  by  the  plaintiff  to  the  defendant,  and  proof  was  given  of 
a  demand  and  refusal  to  restore  them.  There  was  contra- 
dictory  evidence  as  to  whether  the  letters  had  been  given  by 
the  plaintiff  to  the  defendant  to  be  kept  by  him  as  his  own 
property,  or  whether  they  had  been  merely  handed  to  the 
defendant  as  custodian,  to  be  re-delivered  to  the  plaintiff  on 
request  The  learned  judge  told  the  jury  that  the  receiver  of 
a  letter  had  such  a  property  in  the  paper  as  to  entitle  him  to 
maintain  an  action  against  the  sender,  if,  by  any  means,  it  got 
back  into  his  hands ;  and  that  it  was  for  them  to  say  whether 
the  letters  in  question  had  been  given  to  the  defendant  that 
he  might  retain  them  as  his  own  property,  in  which  case  the 
defendant  would  be  entitled  to  their  verdict,  or  whether  they 
were  merely  deposited  with  him  to  take  care  of  them  for  the 
plaintiff,  in  which  case  the  latter  would  be  entitled  to  the 
verdict.  Erie,  C.J.,  in  refusing  a  rule  for  a  new  trial,  upheld 
this  direction,  and  said :  "  In  the  case  of  letters,  the  paper  at 
least  becomes  the  property  of  the  persons  receiving  them. 
Of  course  it  is  necessary  to  distinguish  between  the  property 
in  the  paper  and  the  copyright.  The  former  is  in  the  receiver, 
the  latter  is  in  the  writer"  (6). 

The  letters  of  Pope  (c),  Swift,  and  others,  and  the  letters  of 
Lord  Chesterfield  (d),  were  prevented  from  a  surreptitious  and 
unauthorised  publication  by  injunction,  on  the  ground  of  copy- 
right in  their  authors.  Lord  Hardwicke,  in  Popes  Case,  thought 
it  would  be  extremely-  mischievous  to  draw  a  distinction 
between  a  book  of  letters,  which  came  out  into  the  world 
either  by  the  permission  of  the  writer  or  the  receiver  of  them, 

(a)  Gee  v.  PrUchard  (1818),  2  Swans.  413,  19  B.  R.  86. 

(b)  See  Howard  v.  Gunn  (1863),  32  Beav.  462,  2  N.  R.  256.  North,  J.,  in 
Ldbouchere  v.  Hess  (1898),  L.  T.  559,  p.  562,  did  not  consider  it  clearly  established 
by  the  cases  that  the  property  in  the  paper  is  in  the  receiver. 

(*)  Pope  v.  Curl  (1741),  2  Atk.  342. 

(d)  Thompson  v.  Stanfwpe  (1774),  Amb.  737. 
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and  any  other  learned  work.  The  same  objection  would,  he 
thought,  hold  good  against  sermons  which  the  author  may 
never  have  intended  to  be  published,  but  which  had  been 
obtained  from  loose  papers  and  brought  out  after  his  death. 

In  the  case  of  the  Earl  of  Granard  v.  Du?ikin(a)  the  ex- 
ecutors of  Lady  Tyrawley  obtained  an  injunction  in  the  first 
instance  against  the  defendant  publishing  letters  to  Lady 
Tyrawley  from  different  correspondents,  which  he  had 
got  possession  of  by  being  permitted  to  reside  in  her  house, 
and  continuing  to  do  so  after  her  death.  In  1804  the  Court 
of  Session  in  Scotland  interdicted,  at  the  instance  of  the 
children,  the  publication  of  the  manuscript  letters  of  the  poet 
Burns  (b). 

In  the  case  of  Perceval  v.  Phipps,  though  the  Vice-Chan- 
cellor,  Sir  Thomas  Plumer,  held  that  private  letters  having 
the  character  of  literary  compositions  were  within  the  spirit 
of  the  Act  protecting  literary  property,  and  that  by  sending  a 
letter  the  writer  did  not  give  the  receiver  the  right  to  publish 
it,  yet  the  court  would  not  interfere  to  restrain  the  publication 
of  commercial  or  friendly  letters,  except  under  circumstances  (c)  ; 
"  for/'  said  he,  "  though  the  form  of  familiar  letters  might  not 
prevent  their  approaching  the  character  of  literary  works, 
every  private  letter,  upon  any  subject,  to  any  person,  is  not 
to  be  described  as  a  literary  work,  to  be  protected  upon  the 
principle  of  copyright.  The  ordinary  use  of  correspondence 
by  letters  is  to  carry  on  the  intercourse  of  life  between  persons 
at  a  distance  from  each  other  in  the  prosecution  of  commercial 
or  other  business,  which  it  would  be  very  extraordinary  to 
describe  as  a  literary  work  in  which  the  writers  have  a  copy- 

right  -(d). 

Non  nostrum  est  tantas  componere  lites ;  yet  this  distinction 
appears  to  us  to  have  but  little  foundation,  and  seems  to  have 
existed  merely  in  the  imagination  of  Sir  Thomas  Plumer.  It 
is  true  that  a  court  of  equity  cannot  interfere  to  prevent  the 
publication  of  private  letters  simply  on  the  ground  that  such 

(a)  (1809),  1  Ball  &  Beattie,  207  ;  12  K.  R.  18. 

(b)  Cadell  4'  Davun  v.  Stewart  (1804),  cited  1  Bell's  Com.  116,  n.f  cited  2  Kent's 
Com.  381. 

(r)  (1813)  2  V.  &  B.  19 ;  13  R.  K.  1  ;  see  Wetnwre  v.  Seorille,  3  Edw.  Ch. 
(Amer.)  515;  Iloyt  v.  Mackenzie,  3  Barb.  Ch.  (Amer.)  320 ;  bat  see  WooUey  v. 
Judd,  i  Duer  (N.  York)  379  ;  and  Eyre  v.  ffighie,  35  Barb.  (N.  York)  502. 

(d)  "  Another  class  is  the  correspondence  between  friends  or  relations,  upon  their 
private  concerns  ;  and  it  is  not  necessary  here  to  determine  how  far  such  letters 
falling  into  the  hands  of  executors,  assignees  of  bankrupts,  &c,  could  be  made 
public  in  a  way  that  must  frequently  be  very  injurious  to  the  feelings  of  individuals. 
I  do  not  mean  to  say  that  would  afford  a  ground  for  a  Court  of  Equity  to  interpose 
to  prevent  a  breach  of  that  sort  of  confidence  independent  of  contract  and  property." 
Percecal  v.  Phippt  (1813),  2  V.  &  B.  19  ;  13  R.  R.  1. 
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a  publication,  without  the  consent  of  the  writer,  as  a  breach  of  Cap-  il 
confidence,  and  social  duty,  is  injurious  to  the  interests  of 
society ;  but  solely  on  the  ground  that  the  writer  has  an  ex- 
clusive property  which  remains  in  him,  even  where  the  letters 
have  been  transmitted  to  the  person  to  whom  they  were 
addressed.  A  court  of  equity  is  not  the  general  guardian 
of  the  morals  of  society.  It  has  not  an  unlimited  authority 
to  enforce  the  performance  or  prevent  the  violation  of  every 
moral  duty.  It  would  be  extravagant  to  say  that  it  may 
restrain  by  an  injunction  the  perpetration  of  every  act  which 
it  may  judge  to  be  corrupt  in  its  motives  or  demoralising  or 
dangerous  in  its  tendency.  An  injunction  can  never  be 
granted  unless  it  is  apparent  to  the  court  that  the  personal 
legal  rights  of  the  party  who  seeks  its  aid  are  in  danger  of 
violation,  and,  as  a  general  rule,  that  the  injury  to  result  to 
him  from  such  violation,  if  not  prevented,  will  be  irreparable. 

The  sole  foundation  is  the  right  which  every  man  has  to  Motives  why 
the  exclusive  possession  and  control  of  the  product  of  his  JJ^jJ1^1011 
own  labour.  Why  should  a  writing  of  inferior  composition  drawn, 
be  precluded  from  being  a  subject  of  property  (a)?  To 
establish  a  rule  that  the  quality  of  a  composition  must  be 
weighed  previous  to  investing  it  with  the  title  of  property, 
would  be  forming  a  very  dangerous  precedent.  What  reason 
can  be  assigned  why  the  illiterate  and  badly  spelt  letters  of 
an  uneducated  person  should  not  be  as  much  the  subject  of 
property  as  the  elegant  and  learned  epistles  of  a  well-known 
author  ?  The  essence  of  the  existence  of  the  property  is  the 
labour  used  in  the  concoction  of  the  composition,  and  the 
reduction  of  ideas  into  a  tangible  and  substantial  form ;  and 
can  it  be  contended  that  the  labour  is  less  in  the  former  than 
the  latter  case  ?  Every  letter  is,  in  the  general  and  proper 
acceptation  of  the  term,  a  literary  composition.  It  is  that, 
and  nothing  else ;  and  it  is  so,  however  defective  it  may  be  in 
sense,  grammar,  or  orthography.  Every  writing  in  which 
words  are  so  arranged  as  to  convey  the  thoughts  of  the 
writer  to  the  mind  of  the  reader  is  a  literary  composition ; 
and  the  definition  applies  just  as  certainly  to  a  trivial  letter 
as  to  an  elaborate  treatise  or  a  finished  poem.  Literary  com- 
positions differ  widely  in  their  merits  and  value,  but  not  at  all 
in  the  facts  from  which  they  derive  their  common  sense  (6). 

(«)  School  books  for  teaching  children  are  entitled  to  protection.  See  Lennie  v. 
FtUa*s,  5  Seas.  Cas.  2nd  series,  416 ;  Constable  $  Co.  v.  Brewster,  3  Sess.  Cas.  215 
(N.  £.  152).  So  are  abstracts  and  indices  of  title  to  land,  so  long  as  the  compiler 
retains  the  ownership  of  the  unpublished  manuscript :  Banker  v.  Caldwell,  3  Min. 
(Amer.)  94.  (b)  2  Story's  Rep.,  cited  Woolsey  v.  Judd,  4  Due/(N.  York)  379. 
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Printing  and  publishing  cannot  make  a  book  "  literary  " 
which  was  not  so  in  manuscript :  and  consequently,  the  author 
of  a  book  (for  the  same  doctrine  would  apply  to  a  book  as  lo 
a  private  letter)  which  may  be  of  a  private  nature,  and  not 
considered  as  "  a  literary  composition,"  ought  to  be  excluded 
from  the  benefit  of  the  Acts  conferring  copyright.  But  it 
cannot  be  contended  that  the  copyright  of  an  author  is  to  be 
liable  to  impeachment  and  frustration  by  reason  of  an  inquiry 
into  the  merits  or  value  of  his  work  as  published  (a). 

The  exclusive  right  which  alone  a  court  of  equity  is  bound 
to  protect,  and  which  from  its  nature  can  only  be  protected  by 
an  injunction,  is  the  author's  right  of  property  in  the  words, 
thoughts,  and  sentiments  which,  in  their  connection,  form  the 
written  composition — which  his  manuscript  embodies  and  pre- 
serves. This  composition — whether,  as  such,  it  has  any  value 
or  not,  is  immaterial — is  his  work,  the  product  of  his  own 
labour,  of  his  hand,  and  his  mind ;  and  it  is  this  fact  which 
gives  him  the  right  to  say  that,  without  his  consent,  it  shall 
not  be  published,  and  makes  it  the  duty  of  a  court  of  equity  to 
protect  him  in  the  assertion  of  that  right  by  a  permanent 
injunction.  Of  this  it  is  a  conclusive  proof  that  the  right  to 
control  the  publication  of  a  manuscript  remains  in  the  author 
and  his  representatives,  even  when  the  material  property  has, 
with  his  own  consent,  been  vested  in  another.  The  gift  of  the 
manuscript,  it  is  settled,  unless  by  an  express  or  implied  agree- 
ment, carries  with  it  no  licence  to  publish  (6). 

Lord  Eldon  intimates  in  Gee  v.  Pritchard  (c)  that  he  does 
not  understand  the  Vice-Chancellor,  in  the  case  of  Perceval  v. 
Phipps,  as  denying  the  property  of  the  writer  in  the  letters, 
but  that  he  appears  to  have  inferred,  from  the  particular 
circumstances  of  that  case,  that  the  plaintiff  had  authorized, 
and  for  that  reason  could  not  complain  of,  the  publication. 
"  I  will  not  say,"  he  adds,  "  that  there  may  not  be  a  case  of 
exception,  but  if  there  is,  the  exception  must  be  established 
on  examination  of  the  letters;  and  I  think  that  it  will  be 
extremely  difficult  to  say  where  that  distinction  is  to  be  found 


(a)  Walter  v.  Lane  (1900),  A.  C.  539. 

\h)  Dult*  of  Qusensherry  v.  Shehlwarc  (1758)  ,2  Eden,  329  ;  Tfvommon  v.  StanJtope 
(1774),  Amb."  737  :  Kundell  v.  Murray  (1821),  Jae.  Rep.  ;  23  R.  K.  75  ;  (mjier  v. 
Stephen*  (1895),  1  Ch.  5(17,  and  see  per  Lindley,  L.J.,  Walter  v.  Lane  (1899),  2  Ch. 
at  p.  770.  But,  apparently,  the  executors  of  a  writer  may  authorise  the  publication 
of  letters  written  by  their  testator,  though  the  latter  never  intended  them  for 
publication.  Doddey  v.  MFarquhar,  Mor.  Diet,  of  Dec,  Lit.  Prop.,  App.  1,  5. 
(Jurere,  whether  a  licence  to  publish  implied  by  a  gift  of  a  MS.  would  be  exclusive. 
hvndell  v.  Murray,  supra. 

{(')  (1818),  2  Swans.  418,  426,  427.  See  Brandreth  v.  Lance,  8  Paige's  R.  (Amer.) 
24,  26. 
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between  private  letters  of  one  nature  and  private  letters  of     Cap-  xi« 
another  nature." 

Mr.  Justice  Story  strongly  asserts  the  propriety  of  the  Mr.  story's 
jurisdiction  by  injunction  for  the  purpose  of  restraining  the oplnl011, 
publication  of  private  letters.  He  thinks  the  doctrine  but 
sound  and  just  that  a  court  of  equity  ought  to  interfere  where 
a  letter,  from  its  very  nature,  as  in  the  case  of  matters  of 
business,  or  friendship,  or  advice,  or  family  or  private  con- 
fidence, imports  the  implied  or  necessary  intention  and  duty 
of  privacy  and  secrecy ;  or  where  the  publication  would  be  a 
violation  of  trust  or  confidence  founded  in  contract,  or  implied 
from  circumstances  (a).  Cicero  has  with  great  force  thus 
spoken  of  the  grossness  of  such  offences  against  common 
decency :  "  Qui*  enim  unqnam,  qui  paulum  modo  bonorum  consue- 
tudinem  nosset,  litems,  ad  sc  ab  amico  missas,  offensione  aliqud 
interpositd,  in  medium  protidit,  pcdamque  recitavit  ?  Quid  est 
aliud  tollere  e  vitd  vitee  sodetatem,  tollere  amiconim  colloquia 
afoentium  ?  Quam  multa  joca  solent  esse  in  epistolis,  qum,  prolata 
si  sint,  inepta  videantur !  Qiiam  multa  seria,  neqae  tamen  ullo 
modo  divu/ganda  !  "  (b). 

With  these  natural  feelings  on  the  breach  of  epistolary  con-  Principles  on 
fidence  the  determinations  of  the  Court  of  Session  in  Scotland  ^£0^- 
have  accorded  (c) ;  but  it  must  be  borne  in  mind  that   that  tions  of  the 
court  is  lield  to  have  jurisdiction  by  interdict  to  protect,  not  session  have 
property  only,  but  reputation  from  injury,  and  private  feelings  proceeded, 
from  outrage  and  invasion  (d). 

Courts  of  equity  will,  notwithstanding  what  we  have  already  Ground  on 
intimated,  sometimes  interfere  to  stay  the  publication  of  letters,  J  J^VwSi 
on   the    ground    that   the    publication    is  a  breach  of  contract  frequently 
or  confidence ;  and  &  fortiori,  when  they   are  intended  to  be 
made  a  source  of  profit;  for  then  it  is  not  a  mere  breach  of 
confidence  or  contract,  but  it  is  a  violation  of  the  exclusive 
copyright  of  the  writer. 

Thus,  upon  the  principle  of  breach  of  contract,  an  injunction 
was  granted  to  prevent  the  publication  of  letters  written  by  an 
old  lady  to  a  young  man,  to  whom  she  had  been  foolishly 

[a)  Story's  Com.  on  Eq.  Jur.  ss.  947-949. 

{b)  Cic.  'Orat.  Philipp.  ii.  c.  4.    See  Sir  S.  Koinilly,  2  Swans.  419. 

\c)  So  it  was  held  in  Dtnldey  v.  M^Farquhar^  Feb.  27, 1775,  relative  to  the  publi- 
cation of  Lord  Chesterfield's  Letters  :  Mor.  Diet,  of  Dec,  Lit.  Prop.,  App.  1,5  ;  Br. 
Sup.  509  ;  and  again  more  solemnly  in  Cadell  and  Daxies  v.  Stewart,  June  1,  1804, 
Mor.  Diet,  of  Dec.,  Lit.  Prop.,  App.  4.  Ibid.  But  see,  5  Pat.  493.  Here  letters 
written  by  Burns  to  a  lady  whom  he  distinguished  by  the  name  of  Clarinda,  had 
been  by  her  given  to  Stewart,  a  bookseller,  who  published  them.  The  family  of 
barns,  as  interested  in  his  literary  reputation,  were  found  entitled  to  an  interdict : 
Bell's  Com. 

(d)  Bell's  Com.  b.  2,  pt.  2,  c.  4. 
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attached,  there  being  an  agreement  not  to  publish  the  letters, 
but  to  deliver  them  up  for  a  valuable  consideration  (a). 

Were  the  court  to  interfere  on  any  other  principle  than  that 
already  stated,  individuals  would  be  deprived  of  their  defence 
in  proving  agency,  orders  for  goods,  the  truth  of  an  assertion, 
or  some  other  fact,  merely  because  the  testimony  establishing 
the  true  and  genuine  circumstances  was  contained  in  letters  in 
which  a  pretended  copyright  was  claimed  (6). 

Accordingly  an  injunction  obtained  on  account  of  agency 
and  confidence  was  dissolved  by  the  court  when  the  answer 
denied  confidence,  and  avowed  that  the  defendant's  object  in 
publishing  them  in  a  newspaper,  of  which  he  was  the  pro- 
prietor, was  not  to  obtain  profit,  but  to  vindicate  his  awn 
character  from  the  imputation  of  having  published  false  intelli- 
gence publicly  cast  on  him  by  the  plaintiff;  for  defective  and 
injurious  indeed  would  be  the  effect  of  a  law  permitting  not 
the  publication  or  production  of  business  letters  when  necessary 
for  one's  own  defence  (c). 

The  receiver  of  a  letter,  however,  will  not  be  permitted  to 
publish  it  for  the  purpose  of  representing  to  the  public  as 
true  that  which  he  has,  in  legal  proceedings  upon  that  very 
question,  admitted  to  be  false.  The  case  of  Palin  v.  Oathcr- 
colc  (d)  elucidated  this  point.  The  circumstances  of  that  case 
were  these :  Palin,  the  plaintiff,  had  written  to  Gathercole,  the 
defendant,  who  was  the  editor  of  a  newspaper,  certain  letters 
containing  information  respecting  one  Noakes,  and  Gathercole 
from  these  letters  drew  up  an  article  which  he  published  in  his 
newspaper.  Noakes  brought  an  action  against  him  for  libel, 
and  he  compromised  the  action,  paying  Noakes'  costs,  and  apolo- 
gising. Gathercole  then  claimed  of  Palin  half  the  costs  that 
he,  Gathercole,  had  so  incurred,  and  Palin  refusing  to  pay 
them,  Gathercole  published  in  his  newspaper  a  statement  that 
the  libel  upon  Noakes  was  communicated  to  him,  Gathercole, 
by  Palin.  Palin  thereupon  brought  an  action  against  Gather- 
cole ;  and  Gathercole  pleaded  that  the  matter,  however  libellous 
as  between  Noakes  and  Gathercole,  was  matter  of. which,  as 
between   Palin  and   Gathercole,  Palin   was  the   author;    but 

(a)  Arum.  v.  Eaton,  cited  2  V.  &  B.  27  ;  Perceval  v.  Phipps  (1813),  2  V.  &  B.  27  ; 
Earl  of  Oranard  v.  Dunk  in  (1809),  1  Ball.  &  B.  247  ;  Story's  Eq.  Jur.  vol.  2.  ps. 
944-950 ;  Deni*  v.  Laclerc,  1  Martin  (Amer.),  297 ;  WooUey  v.  Judd,  4  Duer. 
(N.  York)  379  ;  Eyre  v.  Wabie,  35  Barb.  (N.  York)  502. 

(b)  See  Godson  on  Copy.  p.  330. 

(e)  Folsom  v.  Marsh,  2  Story  (Amer.)  100  ;  see  Hoxcard  v.  (ivnn  (18CJ3),  32  Beav. 
462,  and  E.  of  Lytton  v.  Derey  (1884),  52  L.  T.  121,  and  Labouchere  v.  lle$*  (1898), 
77  L.  T.  559,  where  the  defence  of  vindication  of  character  was  held  not  to  be 
made  out. 

{d)  (1844),  1  Coll.  C.  C.  5<i5. 
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before  trial  Gathercole  submitted  to  what  was,  in  effect,  a  Cap-  n 
general  verdict,  establishing  in  substance,  as  Vice-Chancellor 
Knight  Bruce  expressed  it  in  his  judgment,  that  the  libel 
published  by  Gathercole  on  Noakes  was  not  a  libel  which 
Pahn  had  communicated  to  Gathercole.  Gathercole  then  pro- 
ceeded to  show  Palin  s  letters  to  third  persoDs,  upon  which 
Pafin  filed  his  bill  for  an  injunction  to  restrain  Gathercole 
from  publishing  or  showing  the  letters,  and  obtained  an  ex  jxirte 
injunction.  The  use  which  Gathercole  desired  to  make  of  the 
letters  was,  it  will  be  observed,  to  establish  the  fact  that  Palin 
was  the  author  of  the  libel  upon  Noakes,  the  very  fact  which 
he  had,  by  submitting  to  the  general  verdict  in  Palin's  action, 
admitted  not  to  exist.  Under  those  circumstances,  the  court 
refused  to  dissolve  the  injunction,  permitting,  however,  the 
defendant  to  exhibit  the  letters  to  his  solicitors  and  counsel  in 
the  cause. 

Communications  received  from  correspondents  by  editors  or  Communica- 
proprietors  of  periodical  publications  (if  sent  impliedly  or  ex-  ^J/tonTof t0 
pressly  for  the  purpose  of  publication)  become  the  property  of  periodical*. 
the  person  to  whom  they  are  directed,  and  cannot  be  published 
by  any  other  person  obtaining  possession   of  them  (a).     The 
editor  or  proprietor,  however,  of  any  such  periodical  may  not 
publish  them  if,  previous  to  publication,  the  writer  expresses 
his  desire  to  withdraw  them  (b) ;  but  though  the  editor  may 
not  publish  them  he  is  not  bound  to   preserve  them   for  the 
benefit  of  the  writers,  but  may  destroy  them. 

To  make  any  public  use  of  the  production  is  to  publish  it.  What  is  a 
Hence  a  letter  may  be  published  not  only  by  printing  it,  but  S?  pVivat"" 
also  by  reading  it  in  public,  or  by  circulating  copies  of  it,  letter-  .* 
though  such  copies  be  in  manuscript.     Any  such  public  use 
of  the  letter,  without  the  consent  of  the  writer,  is  a  violation 
of  his  right.     But  the  receiver  may,  if  he  wish,  destroy  the 
letter  as  soon  as  received,  and  there  is  nothing  to  prevent  him 
giving  them  to  another,  or  reading  them  to  others,  or  lending 
tbem  to  others  to  be  read,  provided  such  reading  or  lending 
does  not  amount  to  a  publication :  and  in  Yates  v.  Hesse  (c), 
North  J.,  while  granting  an  injunction  restraining  the  publica- 
tions of  letters,  refused  an  injunction  restraining  the  defendant 
from  informing  any  person  of  their  contents. 

Letters   written  by  one  person  employed  by  another,  and  Letters 

written  by 

(a)  Hogg  v.  Kirby  (1803),  8  Ves.  215  ;  7  R.  R.  30.     See  Chapter,  Newspapers, 
po*. 

(b)  Boris  v.  Miller,  July  28,  1855  ;  17  Dec.  of  Ct.  of  Se««.     2nd  Series,  1HW. 
SeelJur.  (N.S.)pt.  2,523. 

(e)  (1898),  77  L.  T.  559. 
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relating  to  the  business  affairs  of  the  latter,  will  rightly  be 
considered  as  the  property  of  the  employer  who  pays  the 
writer  for  his  services.  Thus  it  has  been  held  that  the  letters 
which  an  officer  of  an  insurance  company  had  written  in  the 
discharge  of  his  official  duties  became  the  property  of  the 
company  (a).  "  If  the  solicitor  of  an  assurance  company, 
established  in  London/'  said  the  Master  of  the  Rolls  in  the 
case  cited ;  "  by  the  direction  of  the  directors,  wrote  a  letter 
to  one  of  the  shareholders  in  the  country,  it  is  clear  that  such 
letter  is  not  the  property  of  the  solicitor,  and  that  he  cannot 
say  that  the  company  have  not  a  right  to  publish  it.  Take  it 
a  step  further,  and  assume  that  the  solicitor  wrote  a  letter, 
but  not  by  the  direction  or  on  behalf  of  the  directors,  though 
it  had  all  the  appearance  of  being  written  on  their  behalf,  and 
by  their  direction.  Thus,  if  it  were  written  to  a  person  who 
proposed  to  take  shares  in  the  company,  and  it  related  to  the 
affairs  of  the  company,  and  contained  authoritative  information 
on  behalf  of  the  company  in  answer  to  an  application  for  shares, 
and  the  person  who  receives  it  treats  it  as  such,  and  sends 
back  to  the  company,  objecting  to  its  contents,  shall  the 
solicitor  be  allowed  to  complain  of  its  publication,  and  to  insist 
that  it  is  a  private  letter,  though  it  appears  to  be  written  on 
behalf  of  the  directors  ?  The  answer  is,  if  that  be  so,  it  ought 
not  to  have  been  written.  It  has  all  the  appearance  of  having 
being  written  by  the  plaintiff  on  their  behalf,  and  Jamieson 
[the  person  to  whom  it  was  written]  so  treats  it,  for  he  writes 
to  the  manager  in  answer  to  it.  Can  the  plaintiff  be  allowed 
to  say  that  the  company  have  no  right  to  publish  it  ?  and  if 
they  have,  is  not  the  defendant  entitled,  as  regards  the  plaintiff, 
to  bring  it  forward  ?  It  is  obvious  that  this  was  not  a  private 
letter,  and  was  not  intended  to  be  a  private  letter." 

The  government  has,  moreover,  a  right  to  publish  or  to 
withhold  all  letters  addressed  to  the  public  offices  (6).  This 
exception  in  favour  of  the  government  is  not  supposed  to  make 
such  communications  common  property,  to  be  published  by 
any  person  who  may  see  fit,  without  the  sanction  of  the 
government,  nor  to  take  away  the  property  of  the  writers  or 
their  representatives.  "  In  respect  to  official  letters  addressed  to 
government,"  observed  Mr.  Justice  Story  in  Folsom  v.  Marsh  (c), 
"  or  any  of  its  departments,  by  public  officers,  so  far 
as  the  right  of  the  government  extends  from   principles  of 


(a)  Howard  v.  Ounn  (1863),  32  Beav.  462. 

(b)  Curtis  on  Copy.  98. 
[e)  2  Story  (Amer.)  100. 
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public  policy  to  withhold  them  from  publication,  or  to  give  ^AP-  u- 
them  publicity,  there  may  be  a  just  ground  of  distinction.  It 
may  be  doubtful  whether  any  public  officer  is  at  liberty  to 
publish  them,  at  least  in  the  same  age,  when  secrecy  may  be 
required  by  the  public  exigencies,  without  the  sanction  of  the 
government.  On  the  other  hand,  from  the  nature  of  the 
public  service,  or  the  character  of  the  documents,  embracing 
historical,  military,  or  diplomatic  information,  it  may  be  right, 
and  even  the  duty,  of  the  government,  to  give  them  publicity, 
even  against  the  will  of  the  writers.  But  this  is  an  exception 
in  favour  of  the  government,  and  stands  upon  principles  allied 
to,  or  nearly  similar  to  the  right  of  private  individuals,  to 
whom  letters  are  addressed  by  their  agents,  to  use  them,  and 
publish  them,  upon  fit  and  justifiable  occasions.  But  assum- 
ing the  right  of  the  government  to  publish  such  official  letters 
and  papers,  under  its  own  sanction,  and  for  public  purposes,  I 
am  not  prepared  to  admit  that  any  private  persons  have  a 
right  to  publish  the  same  letters  and  papers  without  the 
sanction  of  the  government  for  their  own  private  profit  and 
advantage.  Recently  the  Duke  of  Wellington's  despatches 
have,  I  believe,  been  published  by  an  able  editor,  with  the 
consent  of  the  noble  duke  and  under  the  sanction  of  the 
government.  It  would  be  a  strange  thing  to  say,  that  a  com- 
pilation involving  so  much  expense  and  so  much  labour  to  the 
editor  in  collecting  and  arranging  the  materials,  might  be 
pirated  and  republished  by  another  bookseller,  perhaps  to  the 
ruin  of  the  original  publisher  and  editor.  Before  my  mind 
arrives  at  such  a  conclusion,  I  must  have  clear  and  positive 
lights  to  guide  my  judgment,  or  to  bind  me  in  point  of 
authority." 

Copyright  may  be  had  in  lectures.  Lectures  are  generally  Copyright  in 
more  or  less  literary  productions — frequently  the  result  of  J^JJ^'1"1 
much  thought  and  research.  They  are  continually  being 
published  in  the  form  of  books  and  pamphlets — such  pub- 
lications being  in  many  cases  of  great  value,  and  it  would  be 
unjust  and  impolitic  to  deprive  lecturers  or  other  persons  of 
the  power  of  securing  an  exclusive  right  to  their  addresses, 
scarcely  less  so  than  to  deprive  authors  generally  of  copyright 
in  their  productions.  If  a  lecture  has  been  reduced  wholly  or 
partially  into  writing,  the  author  has  clearly  a  right  of  property 
in  it ;  and  the  court  when  called  upon  to  restrain  the  publica- 
tion of  such  a  lecture,  will  compare  the  original  composition 
with  the  piracy. 

The  admission  of  persons  to  hear  such  a  lecture  affords  no 
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Cap.  ii.  presumption  that  the  speaker  intends  to  give  them  a  right  to 
publish  the  information  they  may  acquire.  When  the  lecture 
is  orally  delivered  it  is  difficult  to  say  that  an  injunction  can 
be  granted  upon  the  same  principle  as  that  upon  which  an 
injunction  is  issued  in  the  case  of  a  literary  composition; 
because  the  court  must  be  satisfied  that  the  publication  com- 
plained of  is  an  invasion  of  the  original  work.  It  does  not, 
however,  follow  that  because  the  information  communicated  by 
the  lecturer  is  not  committed  to  writing,  but  orally  delivered,  it 
is  therefore  within  the  power  of  the  person  who  hears  it  to 
publish  it  (a).  On  the  contrary,  Lord  Eldon,  in  Aberntthy  v. 
Hutchinson,  observed  that  he  was  clearly  of  opinion  that,  what- 
ever else  might  be  done  with  it,  the  lecture  could  not  be 
published  for  profit.  When  persons  are  admitted  as  pupils  or 
otherwise  to  listen  to  lectures  orally  delivered,  although  they 
may  go  to  the  extent,  if  desirous  and  capable,  of  taking  down 
the  whole  by  means  of  shorthand,  yet  they  can  do  that  only 
for  the  purpose  of  their  own  information;  they  may  not 
publish, 
injunction  In  the  case  of  Nichols  v.  Pitman  (ft),  the  plaintiff,  an  author 

fecture  was**6  an^  lecturer  upon  various  scientific  subjects,  delivered  from 
oral  only.  memory,  though  it  was  in  manuscript,  a  lecture  at  the  Working 
Men's  College  upon  "  The  Dog  as  the  Friend  of  Man."  The 
audience  were  admitted  to  the  room  by  tickets  issued 
gratuitously  by  the  committee  of  the  college.  Mr.  Pitman, 
the  author  of  a  system  of  shorthand  writing  and  the  publisher 
of  works  intended  for  instruction  in  the  art  of  shorthand 
writing,  attended  the  lecture  and  took  notes  nearly  verbatim  in 
shorthand  of  it,  and  afterwards  published  the  lecture  in  his 
monthly  periodical  *  The  Phonographic  Lecturer.'  On  a  motion 
for  an  injunction  to  restrain  the  publication,  it  was  held  that 
where  a  lecture  of  this  kind  is  delivered  to  an  audience, 
limited  and  admitted  by  tickets,  the  understanding  between 
the  lecturer  and  the  audience  is  that,  whether  the  lecture  has 
been  committed  to  writing  beforehand  or  not,  the  audience  are 
quite  at  liberty  to  take  the  fullest  notes  for  their  own  personal 
purposes,  but  they  are  not  at  liberty  to  use  them  afterwards 
for  the  purpose  of  publishing  the  lecture  for  profit;  and  the 
publication  of  the  lecture  in  shorthand  characters  is  not 
regarded  as  being  different  in  any  material  sense  from  any 
other,  and  an  injunction  was  granted  accordingly. 
Lectures  in         So  where  a  professor  of  a  university  delivers  orally  in  his 

university. 

{a)  Per  Lord  Eldon,  in  Abernethy  v.  IMchimon  (1825),  3  L.  J.  (Ch.)  209. 
(b)  (1884),  20  Ch.  D.  374. 
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class-room  lectures  which  are  his  own  literary  composition,  no     Cap-  ll- 
person  is  entitled  to  republish  them  without  the  permission  of 
the  author  (/f). 

But  if  a  lecturer  unconditionally  publishes  his  lecture,  then  The  Lecture 
the  only  way  in  which  he  can  protect  his  copyright  is  byJ^J1^ 
taking  advantage  of  the  provisions  of  the  5  &  6  Will.  4,  c.  65.  wui.  4.  c.  «.v 
This  statute  provides  that,  from  and  after  the  1st  of  September, 
1835,  the  author  of  any  lecture  (b),  or  the  person  to  whom  he 
has  sold  or  otherwise  conveyed  the  copy  in  order  to  deliver 
the  same  in  any  school,  seminary,  institution,  or  other  place, 
or  for  any  other  purpose,  shall  have  the  sole  right  and  liberty 
of  printing  and  publishing  such  lecture;  and  that  if  any 
person  shall,  by  taking  down  the  same  in  shorthand,  or  other- 
wise in  writing,  or  in  any  other  way,  obtain  or  make  a  copy  of 
such  lecture,  and  shall  print  or  lithograph  or  otherwise  copy 
and  publish  the  same,  or  cause  the  same  to  be  printed,  litho- 
graphed, or  otherwise  copied  and  published,  without  leave  of 
the  author  thereof,  or  of  the  person  to  whom  the  author  has 
sold  or  otherwise  conveyed  the  same,  and  every  person  who 
knowing  the  same  to  have  been  printed  and  copied  and  pub* 
lished  without  such  consent,  shall  sell,  publish,  or  expose  to 
sale,  or  cause  to  be  sold,  published,  or  exposed  to  sale,  any  such 
lecture,  shall  forfeit  such  printed  or  otherwise  copied  lecture 
or  parts  thereof,  and  be  liable  to  certain  penalties.  The  2nd 
section  provides  that  any  printer  or  publisher  of  any  newspaper 
who  shall  without  such  leave  as  aforesaid  print  and  publish  in 
such  newspaper  any  lecture  shall  be  deemed  to  be  a  person 
printing  and  publishing  without  leave  within  the  provisions  of 
the  Act,  and  liable  to  the  aforesaid  forfeitures  and  penalties  in 
respect  of  such  printing  and  publishing.  The  3rd  section 
declares  that  no  person,  allowed  for  a  certain  fee  and  reward 
or  otherwise  to  attend  and  be  present  at  any  lecture  delivered 
at  any  place,  shall  be  deemed  and  taken  to  be  licensed,  or  to 
have  leave  to  print,  copy,  and  publish  such  lecture  on  account 
merely  of  having  permission  to  attend  the  delivery.  The  4th 
section  makes  the  period  of  copyright  twenty-eight  years. 

It  is,  however,  a  condition  precedent  to  obtaining  protection  Notice  must 
under  this  Act  that  two  days  previous  notice  in  writing  of  j^^eT  to 
the  intention  to  deliver  a  lecture  be  given  to  two  justices 
living  within  five  miles  of  the  place  of  delivery  (c). 

(a)  Caird  v.  Sime  (1887),  13  C.  of  Sess.  Cas.  23  ;  12  A.  C.  326  ;  57  L.  T.  P.  C.  2  ; 
57  L.  T.  634  ;3T.  L.R.  681.    Bartlctt  v.  Crittenden,  5  McLean  (Amer.)  32. 

{b)  No  doubt,  including  a  speech.     Walter  v.  Lane  (1899),  2  Ch.  749,  754. 

(r)  Sect.  5.  The  notice  must  be  given  every  time  such  lecture  is  delivered,  and 
therefore  the  omission  in  any  one  instance  to  give  the  requisite  notice  would  render 
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cap.  ii.  In  consequence  of  this  provision  few  lectures  are  protected 

by  this  Act,  for  seldom  is  the  requisite  notice  given.  And, 
under  this  latter  clause,  it  would  appear  that  sermons  delivered 
by  clergymen  of  the  Established  Church,  in  endowed  places  of 
public  worship,  are  deemed  public  property. 

It  is  questionable  whether  copyright  applies  under  this  Act 
to  lectures  merely  orally  delivered  even  when  reduced  previously 
into  writing ;  but  with  regard  to  speeches  properly  so  called, 
or  speeches  not  reduced  into  writing,  there  can  be  no 
doubt  (a). 

There  is  nothing  in  this  statute  to  prevent  any  person  from 
delivering  in  public  an  unpublished  lecture  without  the  consent 
of  the  author,  it  only  prohibits  the  printing,  copying,  publishing, 
and  exposing  for  sale,  though  the  delivery  would  seem  to  be 
an  infringement  of  the  author's  common  law  rights  in  the 
manuscript  (6). 

In  France,  the  cour  royale  of  Paris  had  before  it  in  1828  the 
interesting  question  whether,  when  a  course  of  oral  lectures  is 
merely  the  reproduction  of  a  work  previously  published  by 
the  professor,  a  person  who  publishes  the  lectures  from  notes 
taken  by  a  stenographer,  can  be  made  responsible  for  a  piracy 
to  the  publisher  of  the  work  thus  reproduced,  the  decision  of 
the  question  was  given  in  the  affirmative  (c). 
Hearts  of  It  has  been  decided  that  a  reporter  who  attends  a  public 

spew  es.  &c.  mee^ing>  and  takes  the  speeches  down  in  shorthand,  may  obtain 
copyright  in  his  report  (d);  but  if  a  speaker,  speaking  in  a 
place  from  which  he  had  power  to  exclude  reporters,  were  to 
declare  that  he  would  not  permit  a  report  of  his  speech  being 
taken,  possibly  a  report  might  be  restrained  on  the  ground  of 
breach  of  faith  (e ). 

any  person  at  liberty  to  obtain  a  copy,  which  the  lecturer  would  be  unable  to  prevent 
his  publishing.  Lectures  delivered  in  any  university,  or  public  school,  or  college, 
or  on  any  public  foundation,  or  by  any  individual  in  virtue  of  or  according  to  any 
gift,  endowment,  or  foundation,  are  also,  by  the  same  section,  excepted  from  the 
Act.  (a)  See  *  Edinburgh  Review,'  October  1854. 

(b)  In  an  American  case,  Keene  v.  Kimball,  16  Gray  (82  Mass.)  551,  Hoar,  J„ 
said :  "  The  student  who  attends  a  medical  lecture  may  have  a  perfect  right 
to  remember  as  much  as  he  can,  and  afterwards  to  use  the  information  thus 
acquired  in  his  own  medical  practice,  or  to  communicate  it  to  students  or  classes  of 
his  own,  without  involving  the  right  to  commit  the  lecture  to  writing,  for  the 
purpose  of  subsequent  publication  in  print  or  by  oral  delivery.  So  any  one  of  the 
audience  at  a  concert  or  opera,  may  play  a  tune  which  his  ears  has  enabled  him  to 
catch,  or  sing  a  song  which  he  may  carry  away  in  his  memory,  for  his  own  enter- 
tainment or  that  of  others,  for  compensation  or  gratuitously,  while  he  would  have 
no  right  to  copy  or  publish  the  musical  composition.'*  See  Caird  v.  Sims,  13  C.  of 
Sa*s.  23  (Sc).  (c)  See  Renouard,  torn.  2,  p.  146,  cited  Curtis  on  Copy.  103. 

{d)  Walter  v.  Lane  (1900),  A.  C.  539  ;  69  L.  J.  Ch.  699 ;  81  L.  T.  571  ;  48  W.  R. 
228. 

(e)  The  alterations  in  the  law  suggested  by  the  report  of  theRoyal  Commissioners 
on  Copyright  are  set  forth  in  the  84th  and  three  following  paragraphs. 

They  are  of  opinion   that   the  author's  copyright  should  extend  to  prevent 
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Copyright  may  likewise  exist  in  a  genuine  and  just  abridg-     uap.  n. 
ment,  for  it  is  said  that  an  abridgment  may  with  great  pro-  copyright  in 
priety  be  called  a  new  book  (a).     It  has  been   held  that  an  abridgments. 
abridgment   is  not  a   piracy  of  the  original   work;    but   this 
matter  will  be  more  appropriately  dealt  with  in  the  chapter  on 
Infringement  of  Copyright  (b). 

To  constitute  a  true  and  equitable  abridgment  the  entire  what  consti- 
work  must  be  preserved  in  its  precise  import  and  exact  mean-  J^w^nent 
ing,  and  then  the  act  of  abridgment  is  an  exertion  of  the 
understanding,  employed  in  moulding  and  transfusing  a  large 
work  into  a  small  compass,  thus  rendering  it  less  expensive, 
and  more  convenient  both  to  the  time  and  use  of  the  reader. 
Independent  labour  must  be  apparent,  and  the  reduction  of 
the  size  of  a  work  by  copying  some  of  its  parts  and  omitting 
others,  confers  no  title  to  authorship ;  and  the  result  will  not 
be  an  abridgment  entitled  to  protection.  To  shorten  a  work 
by  leaving  out  the  unimportant  parts  is  not  to  abridge  it  in  a 
legal  sense.  To  abridge  in  the  legal  sense  of  the  word  is  to 
preserve  the  substance,  the  essence  of  the  work,  in  language 
suited  to  such  a  purpose ;  language  substantially  different  from 
that  of  the  original.      To  make  such  an  abridgment  requires 

re-delivery  of  a  lecture  without  leave  as  well  as  publication  by  printing,  though 
this  prohibition  as  to  re-delivery  they  consider  should  not  extend  to  lectures  which 
have  been  printed  and  published.  They  also  recommended  that  the  term  of  copy- 
right in  lectures  should  be  the  same  as  in  books,  namely,  the  life  of  the  author  and 
thirty  years  after  his  death. 

"  In  the  course  of  our  inquiry,"  they  report,  "  it  has  been  remarked  that,  in  the 
case  of  popular  lectures,  it  is  the  practice  of  newspaper  proprietors  to  send  reporters 
to  take  notes  of  the  lectures  for  publication  in  their  newspapers,  and  that,  unless 
this  practice  is  protected,  it  will  become  unlawful.  It  does  not  seem  to  us  desirable 
that  this  practice  should  be  prevented,  but  on  the  other  hand  the  author's  copyright 
should  not  in  any  way  be  prejudiced  by  his  lectures  being  reported  in  a  newspaper. 
The  author  should  have  some  sort  of  control,  so  as  to  prevent  such  publication  if 
he  wishes  to  do  so  ;  and  we  therefore  suggest  that  though  the  author  should  have 
the  sole  right  of  publication,  he  should  be  presumed  to  give  permission  to  news- 
paper proprietors  to  take  notes  and  report  his  lecture,  unless,  before  or  at  the  time 
when  the  lecture  is  delivered,  he  gives  notice  that  he  prohibits  reporting. 

"  By  the  present  law,  a  condition  is  imposed  of  giving  notice  to  two  justices. 
Without  entering  into  the  origin  of  this  provision  we  find  that  it  is  little  known, 
and  probably  never  or  very  seldom  acted  upon  ;  so  that  the  statutory  copyright  is 
practically  never  or  seldom  acquired.  We  therefore  suggest  that  this  provision 
should  be  omitted  from  any  future  law. 

"  We  do  not  suggest  any  interference  with  the  exception  made  in  the  Act  as  to 
lectures  delivered  in  universities  and  elsewhere,  wherein  no  statutory  copyright  can 
be  acquired." 

The  commissioners  also  thought  that  in  case  of  piracy  either  by  publication  or 
re-delivery  without  the  author's  consent,  there  should  be  penalties  recoverable  by 
summary  process,  and  that  the  author  should  be  capable  of  recovering  damages  by 
action  in  case  of  serious  injury,  and  of  obtaining  an  injunction  to  prevent  printed 
publication  or  re-delivery.  If  the  piracy  were  committed  by  printed  publication 
they  were  of  opinion  that  the  author  should  also  have  power  to  seize  copies 
(Para.  181).  The  recent  Copyright  Bill  (1900)  proposed  to  carry  out  these 
suggestions. 

{a)  Per  Lord  Hardicicke,  Gyles  v.  Wilcox  (1740),  2  Atk.  143. 

\b)  Chapter  vi.  pott. 
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the  exercise  of  the  mind;  labour,  skill,  and  judgment  are 
brought  into  play,  and  the  result  is  not  merely  copying. 

Copyright  may  also  be  had  in  a  digest.  A  digest,  or  a 
compilation  differs  from  an  abridgment.  A  digest  or  a  com- 
pilation consists  of  selected  extracts  from  different  authors ; 
an  abridgment  is  a  condensation  of  the  views  of  the  author. 
The  former  cannot  be  extended  so  as  to  convey  the  same 
knowledge  as  the  original  work ;  the  latter  contains  an  epitome 
of  the  work  abridged,  and  consequently  conveys  substantially 
the  same  knowledge.  The  former  cannot  adopt  the  arrange- 
ment of  the  works  cited ;  the  latter  must  adopt  the  arrange- 
ment of  the  work  abridged  to  be  a  faithful  abridgment.  The 
former  infringes  the  copyright  if  the  matter  transcribed  when 
published  impairs  the  value  of  the  original  book,  while  a  fair 
abridgment,  though  it  may  injure  the  original,  is,  as  we  have 
seen,  lawful. 

The  digest  of  a  report,  usually  included  in  and  known  as 
the  head-note,  is  a  species  of  property  which  will  receive  pro- 
tection. "  The  head-note,  or  the  side  or  marginal  note  of  a 
report,"  said  Mr.  Justice  Crowder,  in  SwcH  v.  Benning  (a)t  *  is  a 
thing  upon  which  much  skill  and  exercise  of  thought  is  re- 
quired, to  express  in  clear  and  concise  language  the  principles 
of  law  to  be  deduced  from  the  decision  to  which  it  is  prefixed, 
or  the  facts  and  circumstances  which  bring  the  case  in  hand 
within  the  same  principle  or  rule  of  law  or  of  practice."  It 
may  indeed  be  considered,  perhaps,  as  in  itself  a  species  of 
brief  and  condensed  report,  the  reporter  furnishing  in  each 
case  two  reports,  in  one  of  which  he  gives  the  facts,  the  argu- 
ments, and  the  judgment  at  length;  and  in  the  other,  an 
abstract  of  the  decision,  conveying  the  principle  upon  which  it 
is  founded  and  the  pith  and  substance  of  the  case.  But 
whether  thus  regarded,  or  viewed  in  the  manner  adopted  by 
Mr.  Justice  Maule,  in  the  above  cited  case,  namely,  in  the 
nature  of  an  independent  deduction  from  the  report,  and  a 
succinct  statement  of  the  legal  principles  involved,  or  of  the 
doctrine  of  law  established  by  the  decision,  there  is  a  sufficient 
exertion  of  mental  power  in  the  formation  to  render  it  sub- 
stantially a  subject  of  copyright. 

The  right  of  selecting  passages  from  books  of  reports  (in- 
cluding entire  judgments)  in  treatises  upon  particular  subjects 
is  not  disputed.     Had  it  been  otherwise  decided,  the  greater 


(a)  (18r>5),  16  C.  B.  491  ;  1  Jur.  (N.S.)  543.  Vide  ITAlmaiiw  v.  Bmmey  (1835),  1 
Y.  &  C.  288,  301  ;  4  L.  J.  (N.S.)  Ch.  21  ;  but  there  Lord  Lyndhuret  referred  to 
digests  such  as  Yiner's  'Abridgment'  and  Coinyns'  *  Digest.1 


WHAT   MAY   BE   THE   SUBJECT   OF   COPYRIGHT.  61 

part  of  our  law  libraries  would  be  much  thinned  and  attenu-      Cap-  h« 
ated,  and  we  should  be  deprived  of  many  valuable  works ; 
for  a  considerable  portion  consists  of  mere  transcripts   from 
books  of  report  (a). 

What  would  become  of  the  elaborate  commentaries  of 
modern  scholars  upon  the  classics,  which,  for  the  most  part, 
consist  of  selections  from  the  works  and  criticisms  of  various 
former  authors,  arranged  in  a  new  form,  and  combined  together 
by  new  illustrations  ?  What  would  become  of  the  modern 
treatises  upon  astronomy,  mathematics,  natural  philosophy 
and  chemistry?  What  would  become  of  the  treatises  in 
our  own  profession,  the  materials  of  which,  if  the  work  be 
of  any  real  value,  must  essentially  depend  upon  faithful 
abstracts  from  the  reports,  and  from  juridical  treatises,  with 
illustrations  of  their  bearing.  '  Blackstone's  Commentaries ' 
is  but  a  compilation  of  the  Laws  of  England  drawn  from 
authentic  sources,  open  to  the  whole  profession ;  and  yet  it 
was  never  deemed  that  it  was  not  a  work  which,  in  the  highest 
sense,  might  be  considered  an  original  work,  since  never  before 
were  the  same  materials  so  admirably  combined  and  ex- 
quisitely wrought  out,  with  a  judgment,  skill  and  taste  abso- 
lutely unrivalled  (6). 

In  a  Scotch  case  the  validity  of  the  complainant's  copyright  Copyright  iu 
in  a  collection  of  legal  forms  or  "  styles  "  was  questioned,  on  ^^enta. 
the  ground  that  in  preparing  them  he  had  simply  followed  the 
directions  prescribed  by  the  statute;  and  that  under  the 
circumstances  the  forms  prepared  by  two  or  more  persons 
must  be  substantially  the  same.  The  Court  held  that  if  the 
statute  had  contained  the  forms  themselves  and  the  com- 
plainant had  simply  copied  them,  his  copyright  would  have 
foiled  through  want  of  originality.  But,  as  the  statute  gave 
simply  directions,  it  was  an  act  of  authorship  to  prepare  the 
forms  pursuant  to  such  directions  (c).  Lord  Fullerton  in  the 
case  referred  to  observed:  "It  is  said  that  owing  to  the 
particular  nature  of  the  styles  they  cannot  be  the  subject  of 
copyright,  because  they  are  drawn  up  precisely  after  the  form 
prescribed  in  the  statute,  and  because  any  styles  relating  to 
the  same  subjects  as  those  given  by  the  complainer  must,  if 
the  directions  of  the  statutes  and  phraseology  of  conveyancers 
were  used,  be  expressed  in  the  same  manner  exactly  as  those 
proposed  by  the  complainer.     Now  it  may  be  quite  true  that 

(a)  See  Butterworth  v.  Robitwm  (1801),  5  Vea.  709 ;  Evans'  4  Statutes,'  2nd  ed. 
vol.  2,  p.  25. 

(b)  Story,  J.,  in  Gray  v.  Rwttell,  1  Story  (Amor.)  17. 

(c)  Alexander  v.  Mackenzie,  9  So.  Sess.  Cas.  2nd  Sen  748 
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cap.  ii.  if  the  statute  had  supplied  certain  forms  by  which  the  opera- 
tions intended  to  be  thereby  regulated  were  to  be  done,  if  the 
statute  had  contained,  as  such  statutes  sometimes  do,  an 
appendix  exhibiting  certain  schedules  of  forms  which  it  was 
only  necessary  for  any  one  to  copy  in  order  to  avail  himself  of 
the  provisions  of  the  Act,  then  I  hold  that  the  reprinting  of 
such  forms  in  a  separate  publication  would  not  give  him  a 
copyright  in  these  forms.  But  the  case  here  is  different,  for 
the  statute  only  gives  very  general  directions  and  descriptions 
of  the  styles  that  are  to  be  used.  The  schedules  are  very 
general  in  their  terms,  and  it  is  no  doubt  of  great  practical 
importance  to  suit  these  general  directions  to  each  case  falling 
under  the  statute  as  it  may  arise.  The  preparing  and  adjust- 
ing of  such  writings  require  much  care  and  exertion  of  mind. 
As  to  invention,  that  is  a  different  thing :  it  does  not  require 
the  exercise  of  original  or  creative  genius,  but  it  requires 
industry  and  knowledge." 
A*  to  whether  We  have  already  noticed  that  originality  is  not  necessary  to 
mav  exist  ent^le  a  work  to  copyright.  This  is  further  illustrated  by  the 
in  a  work  case  of  Jarrold  v.  HoitMon  (a)  respecting  Dr.  Brewer's  '  Guide 
or^inaiityTn  ^°  Science/  in  which  work  the  author  does  not  profess  to  have 
the  doctrines  made  any  discovery  in  science,  or  to  do  more  than  to  provide 
therdn.e  f°r  the  young  and  other  persons  who  have  not  been  in  the 
habit  of  making  observations  for  themselves,  information  by 
which  some  of  the  ordinary  phenomena  of  common  life  may 
be  explained  to  them  on  scientific  principles,  and  that  they 
may  themselves  be  led  to  observe  and  to  reflect  upon  those 
wonderful  laws  of  nature,  by  which  the  most  ordinary  pheno- 
mena are  governed.  And  it  was  determined  that,  if  any  one 
by  pains  and  labour  corrects  and  reduces  into  the  form  of  a 
systematic  course  of  instruction  those  questions  which  he  may 
find  ordinary  persons  asking  in  reference  to  the  common 
phenomena  of  life,  with  answers  to  those  questions,  and  ex- 
planations of  those  phenomena,  whether  such  explanations  and 
answers  are  furnished  by  his  own  recollection  of  his  former 
general  reading,  or  out  of  works  consulted  by  him  for  the 
express  purpose,  the  reduction  of  the  questions  so  collected, 
with  such  answers,  under  certain  heads  and  in  a  scientific 
form,  is  amply  sufficient  to  constitute  an  original  work  of 
which  the  copyright  will  be  protected. 

(a)  (1857),  3  K.  &  .1.  70X  :  3  .fur.  (N.S.)  10.M.  As  tu  the  amount  of  originality 
required  in  a  musical  eomjX)Bition  in  America,  see  Jollie  v.  Jayuex,  1  B latch. 
(Amer.)  626.  It  has  been  there  held  that  a  good  title  to  copyright  is  acquired  by 
representing  on  a  map  boundaries  of  townships  which  are  fixed  by  statute  :  Farmer 
v.  Calvert  Lithographic  Engraving  and  Map  Publishing  Co.,  5  Am.  L.  T.  R.  168. 
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Copyright  can  only  exist  in  respect  of  some  already  published     cap.  ii. 
or  some  composed  and  not  yet  published  literary  production.  No  copyright 
Therefore  there  can  be  no  copyright  in  the  prospective  series  j"  tha*  whiclJ 

-  ^.ii  i  •       has  nopresent 

of  a  newspaper.     Copyright  may  attach  upon  each  successive  existence. 
publication ;  but  that  which  has  no  present  existence  as  a  com- 
position cannot  be  the  subject  of  this  species  of  property  (a). 

The  mere  declaration  of  the  intention  to  publish  any  articles 
bearing  a  particular  name  or  mark,  even  though  made  public 
by  registration  at  Stationers'  Hall,  cannot  create  a  right  to  the 
exclusive  use  of  such  name  or  mark.  So  in  the  cases  of 
Maxivdl  v.  Hogg,  and  Hogg  v.  MaxwdL  Messrs.  Hogg,  in  1863, 
registered  an  intended  new  magazine  to  be  called  '  Belgravia/ 
In  1866,  such  magazine  not  having  appeared,  Mr.  Maxwell,  in 
ignorance  of  what  Messrs.  Hogg  had  done,  projected  a  magazine 
with  the  same  name,  and  incurred  considerable  expense  in 
preparing  it,  and  extensively  advertising  it  in  August  and 
September  as  about  to  appear  in  October.  Messrs,  Hogg, 
knowing  of  this,  made  hasty  preparations  for  bringing  out  their 
own  magazine  before  that  of  Mr.  Maxwell  could  appear,  and  in 
the  meantime  accepted  an  order  from  Mr.  Maxwell  for  adver- 
tising his  (Mr.  Maxwell's)  magazine  on  the  covers  of  their  own 
publications,  and  the  first  day  on  which  they  informed  Mr. 
Maxwell  that  they  objected  to  his  publishing  a  magazine  under 
that  name  was  the  25th  of  September,  on  which  day  the  first 
number  of  Messrs.  Hogg's  magazine  appeared.  Mr.  Maxwell's 
magazine  appeared  in  October.  Under  these  circumstances, 
on  a  bill  filed  by  Mr.  Maxwell,  it  was  held,  that  Mr.  Maxwell's 
advertisements  and  expenditure  did  not  give  him  any  exclusive 
right  to  the  use  of  the  name  '  Belgravia,'  and  that  he  could 
not  restrain  Messrs.  Hogg  from  publishing  a  magazine  under 
the  same  name,  the  first  number  of  which  appeared  before 
Mr.  Maxwell  had  published  his ;  and  on  a  bill  filed  by  Messrs. 
Hogg,  that  the  registration  by  them  of  the  title  of  an  intended 
publication  could  not  confer  upon  them  a  copyright  in  that 
name,  and  that,  in  the  circumstances  of  the  case,  they  had 
not  acquired  any  right  to  restrain  Mr.  Maxwell  from  using  the 
name  as  being  Messrs.  Hogg's  trade-mark  (b). 

In  Maxwell  v.  Hogg,  Lord  Cairns  seemed  to  think  that  there 
could  not  be  what  is  termed  copyright  in  a  single  word, 
although  the  word  were  used  as  a  fitting  title  for  a  book.  He 
considered  that  the  copyright  contemplated  by  the  Act  must 

(a)  Piatt  v.  Walter  (1867),  17  L.  T.  157. 

(ft)  Maruxll  v.  Hogg ;  Hogg  v.  Maxwell  (1867),  L.  R.  2  Ch.  Ap.  307  ;  15  L.  T.  204  ; 
15  W.  R.  84,  464  ;  36  L.  J.  (Ch.)  433  ;  12  Jur.  (N.S.)  916. 


a  title. 
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cap. ii.  be  not  in  a  single  word  (a),  but  in  some  words  in  the  shape  of 
a  volume  or  part  of  a  volume,  which  is  communicated  to  the 
public,  by  which  the  public  are  benefited,  and  in  return  for 
which  a  certain  protection  is  given  to  the  author  of  the 
work  (6).  But  his  lordship  was  dealing  with  a  case  in  which 
the  defendant  had  nothing  but  the  name,  publication  not 
having  been  effected. 
Copyright  in  The  titles  to  books,  newspapers,  and  periodicals,  though 
often  coming  before  the  courts  on  the  question  of  copyright 
therein,  seem  not  to  be  in  themselves  the  proper  subjects  of 
this  right.  A  title  is  no  doubt,  in  one  sense,  a  part  of  the 
work  itself,  for  one  cannot  read  a  book  or  turn  over  the  title- 
page  without  finding  that  the  title  is  at  the  commencement  of 
the  work  and  sometimes  on  every  page,  yet  it  is  rather  the 
index  to  the  whole  than  part  thereof — and  certainly  when 
registered  before  the  publication,  or  perhaps  even  before  the 
creation  of  the  work  whereof  it  is  intended  to  be  the  title, 
could  hardly  be  deemed  to  be  part  of  the  same;  and  if  it 
were,  then  as  copyright  could  not  subsist  in  that  which  has 
no  actual  existence,  the  right  to  the  title  would  fail  on  this 
ground,  except  it  could  be  argued  that  the  title  being  part  of 
the  work,  and  the  only  part  in  existence,  could  be  registered 
as  having  an  intrinsic  value  of  its  own. 

However  intimately  connected  with  the  copyright  in  the 
work  to  which  it  is  prefixed,  the  title  is  more  properly  a  trade- 
mark (c).  It  is  not  protected  on  the  ground  of  any  intrinsic 
merit  or  value  possessed  by  itself,  but,  like  other  trade-marks, 
is  protected  for  the  purpose  of  insuring  the  genuineness  of 
the  article  to  which  it  is  attached. 

There  can  be  no  doubt  that  there  is  in  a  title  a  right 
capable  of  protection,  and  an  asset  capable  of  realization  (d). 
The  right  to  use  the  title  to  Dickens's  periodical  '  Household 
Words '  sold  for  £3550  («). 

(a)  Chilton  y.  Progress  Printing  (b.  (1895),  2  Ch.  29  ;  77m?  Primrose  Press  Agency 
Co.  v.  Mark  Knowles  and  others  (1886),  2  T.  L.  R.  404. 

(b)  See  Maxwell  v.  Hogg,  supra  ;  Licensed  Victuallers  Xewspaper  Co.  v.  Bingham 
(1888),  38  Ch.  D.  139. 

(c)  Lord  Cottenham  in  Spottiswoode  v.  Clarke  (1844),  2  Ph.  154,  seems  to  have 
thought  that  the  title-page  of  an  almanack  was  quite  a  different  thing  from  a  trade- 
mark, but  his  reasoning  is  not  convincing,  and  hardly  capable  of  being  sustained  in 
view  of  subsequent  decisions.  And  in  Mack  v.  Fetter  (1872),  L.  R.  14  Eq.  431,  20 
W.  11.  9G4,  Lord  Romilly  lined  the  word  "copyright"  as  applied  to  the  title  of  a 
book  ;  "  but  it  is  impossible,"  says  V.-C.  Bacon  in  Kelly  v.  Jiyles  (1880),  13  Ch.  D. 
at  p.  688,  "to  read  his  judgment  and  to  doubt  that  the  injunction  he  granted  was 
to  restrain  the  defendant's  colourable  imitation  of  the  actual  book  which  the 
plaintiff  had  first  sent  into  the  world." 

{d)  Longman  v.  Tripp  (1815),  2  Bos.  &  P.  67  ;  9  R.  R.  617  ;  Ex  parte  Foss  (1858), 
2  De  G.  &  J.  230  :  Bradbury  v.  Dickens  (1859),  27  Beav.  53. 
{e)  Bradbury  v.  Dickens,  supra. 
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The  registered  proprietors  of  '  Bell's  Life  in  London  and  Cap.  ii. 
Sporting  Chronicle/  published  weekly,  at  the  price  of  5d.,  Tliiw  in_ 
filed  a  bill  against  the  proprietors  and  publishers  of  a  new  fringed. 
newspaper,  called  '  The  Penny  Bells  Life  and  Sporting  News,' 
which  was  published  at  the  price  of  a  penny.  The  evidence 
produced  showed  that  from  the  similarity  of  the  two  names 
mistakes  had  occurred,  and  were  likely  to  occur,  on  the  part 
of  the  public,  and  that  inquiries  had  been  made  at  the  office 
of  *  Bell's  Life  in  London/  for  '  The  Penny  Bell's  Life/  On 
motion  on  behalf  of  the  plaintiffs,  the  Court  granted  an 
injunction  to  restrain  the  defendants  from  the  use  of  the 
words  '  Bell's  Life '  in  the  title  of  their  newspaper,  though  no 
fraudulent  intention  was  proved  (a).  So  also  in  Ingram  v. 
Stiff  (b)  an  injunction  was  granted  by  Sir  W.  P.  Wood,  V.-C, 
to  restrain  the  defendant  from  printing,  publishing,  or  selling 
any  newspaper  or  other  periodical  under  the  name  of  '  The 
Daily  London  Journal/  or  under  any  other  name  or  style  of 
which  the  words  '  London  Journal '  should  form  part,  and 
from  doing  or  committing  any  act  or  default  which  might 
tend  to  lessen  or  diminish  the  sale  or  circulation  of  the 
plaintiffs  periodical  called  '  The  London  Journal/ 

In  the  case  of  the  Correspondent  Newspaper  Company  v. 
Sawnders  (c),  where  the  publishers  of  'The  Correspondent' 
newspaper  sought  to  restrain  the  defendant  from  publishing 
another  paper  under  the  name  of  '  The  Public  Correspondent/ 
Lord  Hatherley,  when  Vice-Chancellor,  .  after  holding  that 
registration  of  a  newspaper  was  of  no  avail  without  actual 
publication,  went  on  to  express  a  doubt  whether  in  any  case 
registration  would  protect  the  title  of  the  paper  as  being 
included  in  the  copyright,  but  did  not  doubt  that  a  title  could 
be  acquired  as  in  a  trade-mark. 

And  in  a  later  case  (d)  the  same  judge,  when  Lord  Justice, 
said  that  there  appeared  to  him  to  be  nothing  analogous  to 
copyright  in  the  name  of  a  newspaper ;  but  that  the  proprietor 
had  a  right  to  prevent  any  other  person  from  adopting  the 
same  name  for  any  other  similar  publication  (e). 

There  are  two  cases  reported  of  novels  with  identical  titles.  Where  pre- 
In  the  case  of  Weldon  v.  Dicks  (/)  the  plaintiff  was  the  assignee  ^metitie 

taken. 
{a)  Clement  v.  Maddich  (1859),  1  Gift*.  (Ch.)  98  ;  5  Jur.  (N.S.)  592. 
(ft)  (1859),  5  Jur.  (N.S.)  947. 

(c)  (1865),  13  W.  R.  804  ;  11  Jur.  (N.S.)  540. 

(d)  Kelly  v.  Sutton  (1868),  L.  R.  3  Ch.  703  ;  16  W.  R.  1182. 

(*)  Borthwich  v.  The  Bremng  Pott  (1888),  37  Ch.  449  ;  Walter  v.  Emnwtt  (1885), 
54  L.  J.  (Ch.)  1059,  as  to  which  and  this  subject  generally,  see  chapter  Newspapers, 
poet. 

(/)  (1878),  10  Ch.  D.  247  ;  27  W.  R.  369. 

E 
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Cap.  II.  of  the  copyright  in  the  'Parlour  library'  series  consisting 
partly  of  original  works,  and  partly  of  works  which  had  been 
previously  published.  Amongst  this  series  was  a  novel  bear- 
ing the  title  '  Trial  and  Triumph/  which  had  been  originally 
published  in  18 §4,  in  a  separate  form  in  three  volumes,  and 
re-published  in  the  'Parlour  Library'  series  in  1860.  In 
1876  the  plaintiff  commenced  to  re-issue  the  series  and  was 
preparing  for  publication  a  new  edition  of  c  Trial  and  Triumph/ 
which  would  be  shortly  published  by  him  at  the  price  of  two 
shillings.  The  defendant  had  recently  commenced  to  issue 
a  series  of  books  and  novels  under  the  general  title  of  '  Dick's 
English  Novels/  and  he  had  published  in  such  series  a  novel 
under  the  title  of  '  Trial  and  Triumph '  at  the  price  of  six- 
pence. The  plaintiff  claimed  an  injunction  to  restrain  the 
defendant  from  publishing  or  selling  any  book  or  publication 
under  that  title,  and  the  injunction  was  granted  by  Matins,  V.-C, 
though  the  defendant  was  in  entire  ignorance  that  the  title 
1  Trial  and  Triumph  '  had  been  previously  used,  and  though  his 
work  was  quite  distinct  in  its  plot  and  subject-matter  from  the 
plaintiffs  book.  The  learned  judge  said :  "  It  is  plain  that 
every  man  who  publishes  a  book  under  a  particular  name,  the 
name  forming  part  of  the  book,  has  a  copyright  extending  to 
forty-two  years  or  the  life  of  the  author,  whichever  lasts 
longest:  therefore  the  author  of  'Trial  and  Triumph'  when 
it  was  published  in  1854  acquired  title  for  that  period."  (a) 
If,  however,  the  right  to  the  title  rested  on  copyright,  it  is 
difficult  to  see  how  the  defendant  had  infringed  the  plaintiff's 
right,  seeing  he  had  never  seen  or  heard  of  his  book ;  but 
there  are  indications  in  the  judgment  that  the  judge  granted 
the  injunction  also  on  the  ground  that  the  public  were  likely 
to  be  deceived. 

The  second  case  of  novels  with  identical  titles  is  Dicks  v. 
Yates  (b).  There  the  defendant  had  published  a  novel  in  the 
'  World/  a  sixpenny  newspaper,  with  the  title  '  Splendid 
Misery '  in  ignorance  that  that  was  the  title  of  a  novel  which 
had  appeared  a  few  years  before  in  the  plaintiff's  periodical 
'Every  Week/  published  at  a  penny  a  number.  It  was,  how- 
ever, proved  that,  many  years  before  the  plaintiff's  novel  was 
published,  another  novel  had  borne  the  same  title.  The  Court 
of  Appeal,  reversing  Bacon,  V.-C,  refused  the  plaintiff  an  in- 
junction, Jessel,  M.R.,  and  Lush,  L.J.,  on  the  ground  of  lack  of 

(a)  10  Ch.  D.  at  p.  260.     Of  course,  the  period  is  not  quite  accurately  stated  by 
the  learned  Judge. 

(b)  (1881),  18  Ch.  D.  77. 
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originality  or  likelihood  of  mistake  on  the  part  of  the  public,  1<A1>-  »- 
and  James,  L.J.,  on  the  ground  that  there  had  been  no  in- 
fringement. "  I  do  not  say/'  said  the  Master  of  the  Rolls, 
"  that  there  could  not  be  copyright  in  a  title,  as,  for  instance, 
in  a  whole  page  of  title,  or  something  of  that  kind,  requiring 
invention.  However,  it  is  not  necessary  to  decide  that.  But, 
assuming  that  there  can  be  copyright  in  a  title,  what  does 
this  copyright  mean  ?  It  means  the  right  of  multiplying 
copies  of  an  original  work.  If  you  complain  that  part  of  your 
work  has  been  pirated,  you  must  show  that  that  part  is  original, 
and  if  it  is  not  original,  you  have  no  copyright  (a).  How  can 
the  title  '  Splendid  Misery '  be  said  to  be  original,  when  the 
very  same  words,  for  the  very  same  purpose,  were  used  nearly 
eighty  years  ago  ? "  Later  on,  however,  he  stated  that  it 
appeared  to  him  that  no  authority  binding  on  that  Court  had 
been  produced  to  show  that  there  could  be  copyright  in  such 
a  title  as  that,  and  with  this  opinion  Lord  Justice  James 
expressed  his  concurrence,  Mr.  Justice  Lush  desiring  to  keep 
the  point  open. 

There  is,  therefore,  no  express  decision  that  there  cannot 
be  copyright  in  a  title,  though  it  must  be  admitted,  the  current 
of  authority  is  in  favour  of  that  proposition,  at  any  rate,  unless 
there  be  ingenuity  in  the  title.  The  Courts  would,  however, 
without  doubt,  grant  an  injunction  if  one  person  deliberately 
appropriated  the  title  of  a  successful  novel  for  the  title  of  his 
novel  (6),  either  on  the  ground  of  infringement  of  copyright, 
or  on  the  ground  that  such  conduct  was  evidence  of  an  in- 
tention to  deceive. 

When  the  exact  title  is  not  copied,  an  injunction  will  certainly  Where  exact 
not  be  granted  unless  the  title  and  appearance  of  the  defendant's  ^n°ot 
publication  are  designed  to  deceive  persons  who  are  ordinarily 
intelligent  and  careful.  Thus  in  a  case  where  the  well-known 
title  of  'Punch'  was  taken,  with  the  addition  thereto  of 
'  Judy/  although  the  court  held  that  the  defendant  would  not 
be  at  liberty  to  use  '  Punch  '  singly  as  a  title,  yet  it  refused  to 
restrain  the  use  of  a  title  made  up  of  the  two  words,  on  the 
ground  that  in  combination  they  did  not  form  such  a  title  as 
to  deceive  persons  of  ordinary  intelligence.  "  The  defendants," 
said  Vice-Chancellor  Malins,  "  clearly  have  no  right  to  use  a 
name  which  is  calculated  to  mislead  or  deceive  the  public  in 
purchasing ;  and  if  I  thought,  on  the  whole,  that  their  journal 

[a)  But  see  Walter  v.  Lane  (1900),  A.C.  539  and  ante  p.  30. 

\b)  Thackeray  could  hardly  have  had  a  right  to  restrain  the  proprietors  of  the 
illustrated  paper  4  Vanity  Fair/  using  that  title,  as  being  an  infringement  of  his 
rights  in  the  novel  of  the  same  name. 
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Cap.  ii.  was  calculated  to  mislead  persons  of  ordinary  intelligence  (for 
these  are  the  persons  I  must  consider)  I  should  grant  the 
injunction.  Now  '  Punch  '  is  well  known  both  in  name  and 
appearance,  and  its  price  is  threepence.  Could  any  one  be 
misled  into  buying  this  other  paper  instead,  which  has  the 
words  '  Punch  and  Judy/  printed  on  it  in  distinct  letters 
with  a  different  frontispiece,  and  its  price  a  penny  ?  I  am 
clearly  of  opinion  that  the  mass  of  mankind  would  not  be  so 
misled  "  (a). 

So  where  the  proprietor  of  the  '  Era '  newspaper  sought 
to  restrain  the  use  of  his  title  with  the  addition  of  '  New/  by 
a  rival  publication,  the  Lord  Justices  reversed  the  decision  of 
Vice-Chancellor  Bacon,  and  held  that  there  was  no  ground  for 
granting  any  injunction.  They  considered  that  the  real 
question  was  this, "  Is  what  appears  on  the  front  of  the  paper 
calculated  to  deceive  an  ordinary  purchaser  into  the  belief 
that  the  article  sold  to  him  is  other  than  what  it  is,  and  what 
.    it  seeks  to  imitate  ? " 

Again,  the  proprietors  of  the  old-established '  Mail/  published 
at  1 1  a.m.  three  days  a  week  at  the  price  of  twopence,  were 
refused  an  interlocutory  injunction  to  restrain  the  publication 
at  3  a.m.  daily  of  a  halfpenny  paper  entitled  the  '  Morning 
Mail ' ;  but  this  was  expressly  without  prejudice  to  what  might 
be  done  at  the  hearing  of  the  action  (6). 

The  law  on  this  subject  cannot  be  considered  to  be  in  a 
satisfactory  state,  for  it  is  perfectly  clear  that  a  publication  may 
be  seriously  injured  by  the  similarity  of  name  of  a  rival  publi- 
cation, without  the  wrappers  or  general  style  or  appearance 
being  in  any  way  copied.  Thousands  of  copies  are  purchased 
through  advertisements,  and  without  the  purchaser  until 
delivery  seeing  the  subject  of  his  purchase.  The  hardship  is 
increased  when  it  is  remembered  that  to  obtain  a  right  to  the 
title  of  his  publication,  a  proprietor  will  have  to  prove  that 
it  has  been  in  the  market  long  enough  to  acquire  a  public 
reputation  (c). 
Where  It  is  usually  considered  that  as  the  injury  caused  by  the 

■towfraudL  iafr^gement  is  an  injury  to  property,  it  is  not  necessary  to 
prove  fraudulent  intent.  This  is  true  so  far  as  it  goes,  but  at 
the  same  time  it  must  be  remembered  that  unless  fraud  in 
a  sense  is  proved,  or  at  least  a  probability  of  deception  or 

{a)  Bradbury  v.  Beetan  (1869),  18  W.  R.  33 ;  39  L.  J.  Ch.  57  ;  21  L.  T.  323. 

{h)  Walter  v.  Emmott  (1885),  54  L.  J.  Ch.  1059,  cf.  Borihwick  v.  Evening  Ptmt 
(1888),  37  Ch.  D.  449  ;  Walter  v.  Head  (1881),  25  Sol.  J.  757 ;  Cowen  v.  Hulten 
(1882),  46  L.  T.  897;  Reed  v.  O'Meara  (1888),  21  L.  R.  Ir.  216. 

(c)  Licensed  Victuallers  Newspaper  v.  Bingham  (1888),  38  Ch.  D.  139. 
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imposition  on  the  public  is  established  (a)  and  of  injury  to  cap.  n. 
himself  (6),  a  plaintiff  cannot  well  succeed.  Where  there  is  a 
close  resemblance  in  general  style  and  arrangement  of  the 
contents  of  the  book  itself  (c),  or  a  claim  of  certain  attributes 
which  are  known  to  belong  to  the  original  work  (d),  or  a  sudden 
change  from  an  unobjectionable  title,  style  of  publication, 
and  arrangement  of  contents  to  a  style  more  closely  resembling 
the  plaintiffs  (e),  an  intention  to  deceive  may  be  established. 

Thus  in  Hogg  v.  Kirby  (/)  the  proprietor  of €  The  Wonderful 
Magazine '  succeeded  in  stopping  the  publication  of  '  The 
Wonderful  Magazine,  New  Series,  Improved.'  So  in  Ghappell 
v.  Sheard  (g\  and  Chappdl  v.  Davidson  (A),  where  the  plaintiffs 
song  was  entitled  '  Minnie/  and  those  of  the  respective  defend- 
ants '  Minnie  Dale/  and  '  Minnie,  Dear  Minnie ' ;  and  where 
the  purchaser  of  '  The  Britannia '  newspaper  incorporated  it 
with  the  '  John  Bull/  under  the  name  of  '  The  John  Bull 
and  Britannia/  and  the  former  publisher  of  4  The  Britannia ' 
began  to  publish  '  The  True  Britannia '  (i),  injunctions  were 
issued. 

But,  as  already  stated,  the  taking  of  part  of  the  title  of  a  Taking  a  part 
registered  work  without  fraud,  and  without  any  circumstances  °„t  toud!th 
from  which  an  animus  furandi  could  be  inferred,  and  where  no 
deception  is  to  be  apprehended,  will  not  be  deemed  an  offence, 
and  this  is  well  illustrated  by  a  case  in  which  the  proprietor  of 
a  book  entitled  '  Post  Office  Directory  of  West  Riding  of  York- 
shire/ which  included  the  town  of  Bradford,  sought  to  restrain 
the  intended  publication  by  the  defendants  of  a  directory  of 
Bradford  with  the  words  '  Post  Office '  forming  part  of  the 
title.  It  appeared  that  many  years  ago  an  officer  of  the 
London  Post  Office  published,  with  the  assistance  of  the  letter 
carriers,  a  directory  which  he  called  '  Post  Office '  Directory. 
Subsequently  a  brother  of  the  plaintiff  became  the  publisher 
and  proprietor  of  the  work,  which  was  carried  on  by  him 
till  1846,  with  the  assistance  of  the  letter  carriers  as  before. 
After  1846  the  plaintiffs  brother  was  prohibited  by  the  Post 
Office  authorities  from  employing  the  letter  carriers,  and  he 

(a)  See  Hall  v.  Barron  (1863),  4  De  G.  J.  k  8. 150  ;  12  W.  B.  322  ;  Chappell  v. 
Davidson  (1855),  2K.4J.  123. 

(*)  Borthwick  v.  Evening  Pott,  ubi  sup. 

[A  Mack  v.  Petter  (1872),  L.  R.  14  Bq.  431 ;  20  W.  R.  964  ;  Corns  v.  Griffiths, 
W.  N.  (1873),  93. 

[d)  Chappell  v.  Sheard  (1855),  2  K.  &  J.  117. 

(e)  Corn*  v.  Griffith*,  supra.  Metzler  y.  Wood  (1878),  8  Ch.  D.  606  ;  26  W.  R. 
577. 

if)  (1803),  8  Ves.  215.  (g)  Supra.  (h)  Supra. 

(t)  Prowett  v.  Mortimer  (1856),  4  W.  R.  519  ;  27  L.  T.  132  ;  see  Edmonds  v. 
Benbow  (1821),  Seton  on  Decrees,  6th  Ed.  629. 


70  THE   LAW   OF  COPYRIGHT. 

cap.  ii.  thereupon  employed  a  large  staff  of  private  agents  to  obtain 
the  information  necessary  for  the  continuance  of  his  directory, 
which  was  still  called  the  'Post  Office  '  Directory.  In  1852 
the  plaintiff  began  publishing  country  directories,  making  use 
of  his  brother's  staff  of  agents,  and,  with  his  brother's  consent, 
called  his  directories  '  Post  Office '  Directories.  The  plaintiff 
alleged  that  his  directories  were  distinguished  and  known  in 
the  trade  and  to  the  public  as  '  Post  Office  Directories/  and 
that  the  term  '  Post  Office '  was  a  very  valuable  trade  dis- 
tinction. The  defendants  had  received  assistance  of  the  post- 
master at  Bradford,  and  it  was  not  alleged  that  there  had  been 
any  copying  or  colourable  imitation  of  any  part  of  the  text  of 
the  plaintiffs  work,  neither  was  there  any  similarity  in  price  or 
appearance  between  the  two  directories,  and  the  only  question 
was  as  to  the  plaintiff's  exclusive  right  to  the  use  of  the  word 
4  Post  Office '  as  applied  to  directories.  Vice-Chancellor  Bacon 
was  of  opinion  that  to  support  a  claim  to  restrain  the  use  by 
another  of  a  name  on  the  ground  of  it  being  a  quasi  trade- 
mark, it  was  necessary  to  show  that  the  wares  offered  for  sale 
were  so  nearly  identical  that  the  use  of  the  particular  trade- 
mark or  name  might  mislead  unwary  purchasers.  He  con- 
sidered that  the  defendants  were  clearly  entitled  to  publish  a 
directory  of  Bradford,  and  as  no  person  wishing  to  possess  the 
plaintiffs '  Post  Office  Directory  for  the  West  Riding  of  York- 
shire '  could  be  misled  or  deceived  into  buying  the  defendant's 
'  Post  Office  Bradford  Directory,  judgment  must  be  given  for 
the  defendants  (a),  and  on  appeal  the  court  affirmed  the 
judgment  of  the  Vice-Chancellor  (J). 
Assuming  Should  a   periodical  change  its  name   for   another,  there 

title  which 

[a)  KelU  v.  Byle*  (1880),  18  Ch.  Div.  682  ;  see  Barnard  v.  Pillow,  W.  N.  (1868), 
94  ;  Srunden  v.  Xoak,  Hopk.  (Amer.)  347  ;  Bell  v.  Loci*,  8  Paige  (Amer.)  75  ; 
Stephens  v.  De  Cento,  30  N.  Y.  Sup.  Ct.  343  ;  Tallcot  v.  Moore,  13  N.  Y.  Sup.  Ct  106. 

(b)  Jollie  v.  Jaqves,  1  Bl.  C.  C.  (Amer.)  618,  was  a  suit  to  restrain  an  imitation 
of  a  musical  composition  entitled  l  The  Serious  Family  Polka ' ;  it  having  been 
decided  that  the  plaintiff's  claim  to  copyright  could  not  be  supported,  it  was  held 
that  the  plaintiff  not  being  entitled  to  the  copyright  in  the  composition,  he  was  not 
entitled  to  protection  in  respect  of  the  title.  Nelson,  J.,  said,  "  The  title  or  name 
is  an  appendage  to  the  book  or  piece  of  music  for  which  the  copyright  is  taken  out, 
and  if  the  latter  fails  to  be  protected,  the  title  goes  with  it,  as  certainly  as  the 
principal  carries  with  it  the  incident."  So  in  another  American  cas>e,  where  the 
plaintiffs  were  the  proprietors  and  publishers  of  a  monthly  magazine  for  the  young, 
published  at  Boston,  Mass.,  under  the  title  '  Our  Young  Folks ;  an  Illustrated 
Magazine  for  Boys  and  Girls,'  and  the  defendant  -began  to  advertise  and  publish, 
and  sell  at  Augusta,  Maine,  a  fortnightly  illustrated  paper  for  the  young,  under  the 
title  '  Our  Young  Folks'  Illustrated  Paper.'  A  suit  being  instituted  for  an  injunc- 
tion to  restrain  the  defendant  from  using  the  words  4  Our  Young  Folks  *  as  the  title 
of  the  publication,  the  Court  held  that  the  title  of  a  copyrighted  publication  was 
not  capable  of  protection  as  copyright,  except  in  conjunction  with  the  publication 
which  it  was  used  to  designate,  and  that  the  copyright  m  the  paper  not  having 
been  infringed,  that  in  the  title  had  not  been  :  Oxgttod  v.  AUen^  1  Holmes  (Amer.) 
185  ;  6  Am.  L.  T.  20. 
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would  be  no  ground   for  preventing    another    periodical  as-     Cap.  ii. 
suming  the  name  which  has  been  thus  cast  off,  after  a  reason-  haTbeen     ~ 
able  lapse  of  time,  provided  the  latter  periodical  did  not  hold  disused. 
out  to  the  world  as  a  continuation  of  the  periodical  whose  title 
it  had  adopted  (a). 

Copyright  may  exist  in  a  translation,  whether  it  be  the  Copyright  in 
result  of  personal  application  and  expense,  or  donation  (6). trftn8lat,onB- 
In  the  case  of  Wyatt  v.  Barnard  (c),  Lord  Eldon  states  this  to 
be  the  law:  The  plaintiff  was  the  proprietor  of  a  periodical 
called  '  The  Repository  of  Arts,  Manufacture,  and  Agriculture.' 
He  claimed  the  sole  copyright  of  the  work,  containing,  amongst 
other  articles,  translations  from  foreign  languages.  The  de- 
fendants were  publishers  of  another  periodical  which  contained 
various  articles,  being  translations  from  foreign  languages, 
copied  or  taken  from  the  plaintiff's  work  without  his  consent. 
The  defendants,  by  their  affidavit,  stated  that  it  was  the  usual 
practice  among  publishers  of  magazines,  &c,  to  take  from  each 
other  articles  translated  from  foreign  languages,  or  become 
public  property  by  reason  of  their  having  appeared  in  other 
works.  They  relied  on  the  custom  of  the  trade  and  contended 
that  neither  of  the  works  was  original,  both  being  mere  com- 
pilations; that  it  had  never  been  decided  that  a  translator 
might  have  a  copyright  in  a  translation,  supposing,  what  was 
not  proved,  that  these  translations  were  made  by  the  plaintiff 
himself.  The  Lord  Chancellor  said  that  the  custom  among 
booksellers  could  not  control  the  law ;  and  upon  an  affidavit 
stating  that  all  the  articles  were  translated  by  a  person  employed 
and  paid  by  the  plaintiff,  and  were  translated  from  foreign 
books  imported  by  the  plaintiff  at  considerable  expense,  his 
Lordship  granted  an  injunction  (d). 

The  work  from  which  the  translation  was  taken  in  the 
present  case  was,  of  course,  unprotected  by  the  copyright  law 
in  existence  here,  and  the  cases  which  have  treated  translations 
from  foreign  works,  having  no  copyright  in  this  country,  as 
original,  would  not  necessarily  form  a  precedent  in  the  case  of  a 
translation  of  an  English  copyright  work.  But  in  the  case  above 
cited,  Lord  Eldon  drew   no    distinction  between    translations  Every  fair 

translation 

(a)  The  Cour  Bayale  at  Paris  in  1834  sanctioned  the  publication  of  a  journal 
under  the  title  of  Gazette  de  Sante,  which  another  journal  had  formerly  borne,  but 
which  it  had  for  seven  months  abandoned  for  the  title  Gazette  Midicale  de  Paris. 
Renouard,  torn.  2,  p.  128,  cited  Curtis  on  Copy.  297. 

(h)  Wyatt  v.  Barnard  (1814),  3  V.  &  B.  77.  If  a  foreigner  translates  an  English 
work,  and  then  an  Englishman  re-translates  the  foreign  work  into  English,  that  is 
an  infringement  of  the  original  copyright :  Murray  v.  Bogue  (1852),  17  Jur.  219  ; 
1  Drew.  353  ;  32  L.  J.  (Ch.)  457. 

(e)  Supra.      Vide  Stowe  v.  Thoma*,  2  Araer.  L.  Reg.  231. 

\d)  See  per  North,  J.,  Walter  v.  Lane  (1899),  2  Ch.  at  p.  758. 
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of  works  unprotected  and  those  protected  in  this  country, 
indeed  it  was  not  necessary  to  do  so  for  the  decision  of  the 
point  involved  in  the  case  before  him.  This  case  is  sometimes 
cited  for  the  purpose  of  showing  that  every  translation  is  an 
original  work  and  entitled  to  protection,  whether  made  from 
an  unprotected  or  a  protected  work.  But  it  does  not  go  to 
this  extent,  and  notwithstanding  the  dicta  of  Mr.  Justice  Tates, 
in  Millar  v.  Taylor  (a),  and  Lord  Macclesfield,  in  Burnett  v. 
Chetnvod  (b),  and  of  the  late  Lord  Justice  Knight  Bruce,  when 
Vice-Chancellor  (c),  it  appears  to  be  the  better  opinion  that  a 
work  in  which  copyright  is  still  subsisting  cannot  be  translated 
without  the  consent  of  the  proprietor  of  the  copyright.  Lord 
Justice  Knight  Bruce,  in  the  well-known  case  of  Prince  Albert 
v.  Straw/e  (rf)>  thought  that  a  work  lawfully  published,  in  the 
popular  sense  of  the  term,  stood  in  this  respect  differently 
from  a  work  which  had  never  been  in  that  situation.  The 
former  was  liable  to  be  translated,  abridged,  analyzed,  exhibited 
in  morsels,  complemented,  and  otherwise  treated  in  a  manner 
that  the  latter  was  not.  There  has  been  a  decision  in  America 
in  accordance  with  the  opinion  of  Lord  Justice  Knight  Bruce 
(e),  but  it  is  not  likely  to  be  followed  in  this  country.  It  is 
unsupported  by  authority  and  opposed  to  the  principles  of  the 
copyright  law  (/). 

By  the  International  Copyright  Act,  1886  (49  &  50  Vict. 
c.  33,  s.  5),  where  a  work  being  a  book  or  dramatic  piece  is 
first  produced  in  a  foreign  country  to  which  an  order  in  council 
under  the  International  Copyright  Acts  applies,  the  author  or 
publisher  as  the  case  may  be,  shall,  unless  otherwise  directed 
by  the  order,  have  the  same  right  of  preventing  the  production 
in  and  importation  into  the  United  Kingdom  of  any  translation 
not  authorized  by  him  of  the  said  work  as  he  has  of  preventing 
the  production  and  importation  of  the  original  work.  Provided 
that  if  after  the  expiration  of  ten  years  or  any  other  term  pre- 
scribed by  the  order  next  after  the  end  of  the  year  in  which 
the  work,  or  in  the  case  of  a  book  published  in  numbers,  each 
number  of  the  book  was  first  produced,  an  authorised  transla- 
tion in  the  English  language  of  such  work  or  numbers  has  not 
been  produced,  the  said  right  to  prevent  the  production  in  and 

(a)  (1769),  4  Burr,  2348. 

(ft)  2  Mer.  441.  (c)  Prince  Albert  v.  Strange  (1849),  2  De  G.  k  Sin.  693. 

\d)  Supra, 

(e)  Stmoe  v.  TJwnias,  2  Wall.  Ir.  547 ;  2  Am.  Law  Beg.  210 ;  but  see,  now, 
Revised  Statutes  (Amer.)>  sect.  4952,  Act  of  1891. 

(/)  But  in  India  it  haa  been  held  that  a  translation  is  not  an  infringement  of 
copyright     Mac  Lilian  v.  Skamxull  (1895),  19  Indian  L.  B.  (Bombay)  557. 
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importation  into  the  United  Kingdom  of  an  unauthorised  Cap.  ii. 
translation  of  such  work  shall  cease.  And  it  is  also  declared 
that  the  law  relating  to  copyright,  including  the  International 
Copyright  Act,  1886,  shall  apply  to  a  lawfully  produced  trans- 
lation of  a  work  in  like  manner  as  if  it  were  an  original 
work  (a). 

Copyright  cannot  exist  in  a  work  of  libellous,  immoral,  No  copyright 
obscene,  or  irreligious  tendency  (b) ;  because  in  order  to  estab-  {^more^or*' 
lish  such  a  claim  the  author  must,  in  the  first  place,  show  a  obscene  work. 
right  to  sell ;  and  this  he  cannot  possibly  do,  he  himself  not 
being  able  to  acquire  a  property  therein.     Nemo  phis  juris  ad 
alium  trans/crre  potest  quam  ipse  haberet  (c). 

The  property  here  referred  to  is  that  consisting  in  the  right 
to  take  the  profits  of  the  work  when  published.  But  in 
Southey  v.  Sherwood  (d)  Lord  Eldon  seems  to  have  carried  the 
rule  still  further,  and  refused  to  admit  a  right  in  the  author  of 
a  work  of  a  non-innocent  nature  to  the  possession  and  control 
of  his  manuscript.  He  appears  to  have  overlooked  the  fact 
that  the  law  recognised  two  kinds  or  degrees  of  property  in  a 
literary  work.  There  is  a  right  of  property  which  consists  in 
the  right  to  take  the  profits  of  a  book  when  published ;  and 
there  is  also  a  right  to  the  exclusive  possession  and  control  of 
a  manuscript,  or  the  right  to  publish  or  to  withhold  from 
publication  altogether  (e). 

"  The  first  of  these  rights,"  says  Mr.  Curtis,  in  his  examina- 
tion of  Lord  Eldon's  judgment  in  the  last-mentioned  case  (/), 
"  depends  now  in  England  and  in  America  upon  statute.  The 
other  is  a  right  at  common  law,  independent  of  the  property 
created  or  recognised  by  statute.  The  law  of  England  has 
never  said  that  an  author  has  no  property  in  his  manuscript 
qud  manuscript,  or  in  the  ideas  and  sentiments  written  upon 
it  before  publication.     If  it  had,  it  would  only  be  necessary  to 

{a)  See  International  Copyright,  post. 

(b)  Stoekdale  v.  Onwhyn  (1826),  5B.&C,  173  ;  7  D.  &  R.  625  ;  29  R.  R.  207  ; 
JUme  v.  Dale  {ISO*),  cited,  2  Camp.  28;  Walcot  v.  Walker  (1802),  7  Ves.  1  ; 
PttpUtt  v.  Stoekdale  (1825),  1  Ryan  &  M.  337  ;  Gee  v.  Pritchard  (1818),  2  Swans. 
413  ;  Southey  v.  Sherwood  (1817),  2  Mer.  435  ;  Murray  v.  Benbow  (1822),  1  Jac. 
474  ;  Lawrence  v.  Smith,  ibid.  471  ;  Foret  v.  Johnes  (1802),  4  Esp.  97 ;  Gale  v. 
Leckie  (1817),  2  Stark.  N.  P.  C.  107;  and  see  an  article  in  'Quarterly  Review'  for 
April  1822,  and  'Blackwood's  Magazine'  for  July  1822  ;  Bodson  v.  Martin,  Sol. 
Journ.  29th  of  May  1880,  572.  The  principal  has  recently  been  recognized  in  the 
ease  of  Basehet  v.  London  Illustrated  Standard  Co.  (1900),  1  Ch.  73,  where  the 
Court  of  Appeal  refused  to  protect  two  indecent  pictures. 

(p)  Ulpian  :  Nemo  potest  plus  juris  ad  alium  transferre  quam  ipse  habet ;  Co. 
Lit  309 ;  Wing.  56. 

id)  (1817),  2  Mer.  435. 

W  See  Wheaton  v.  Petert  (1834),  8  Peters,  S.  C.  R.  (Amer.)  591  ;  cited  Curtis 
Copy.  158.  (/)  Copyright,  p.  158. 
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steal  a  manuscript  in  order  to  be  able  to  print  it  with  im- 
punity ;  and  the  author  could  only  take  the  profits,  or  obtain 
an  injunction  by  showing  that  he  himself  intended  to  publish 
and  to  take  the  profits.  It  has  long  been  settled,  however, 
that  the  author  and  proprietor  of  a  manuscript  has  the  sole 
dominion  over  it,  and  may  obtain  an  injunction  to  prevent  its 
publication  by  another :  and  in  no  case  has  it  been  considered 
that  his  right  depends  on  his  intention  to  publish  and  to  make 
a  profit.  But  the  cases  proceed  upon  the  ground  of  a  right  of 
property :  and  what  seems  to  be  intended  by  this  is  a  right  to 
the  possession  and  control  of  the  manuscript,  and  to  publish  or 
to  withhold  from  publication.  In  the  great  case  of  Donaldson 
v.  Becket,  in  the  House  of  Lords,  in  which  the  perpetual  right 
of  authors  after  publication  was  held  to  have  been  taken  away 
by  the  Act  of  Anne,  eleven  of  the  judges  (including  those  who 
decided  against  some  of  the  claims  of  authors)  affirmed  the 
sole  right  and  dominion  of  an  author  over  his  own  manuscript, 
as  a  right  at  common  law.  When,  therefore,  an  author  has 
not  published,  or  does  not  intend  to  publish  a  work  existing 
in  manuscript,  but  on  the  contrary  desires  and  intends  to 
withhold  it  from  publication,  the  question  as  to  its  innocence 
cannot  arise,  because  that  question,  according  to  principle  and 
the  decisions,  affects  only  so  much  of  his  right  of  property  as 
consists  in  the  right  to  take  the  profits  of  the  publication.  It 
is  in  this  sense  that  the  law  declares  there  can  be  no  property 
in  an  immoral,  irreligious,  or  seditious  publication;  and  not 
that  there  can  be  no  right  to  the  exclusive  possession  and 
control  of  whatever  a  man  writes,  before  publication,  unless  it 
be  innocent." 

Lord  Eldon's  decision  in  Soutliey  v.  Sherwood  has  been  severely 
critised  by  Lord  Campbell,  who  states  that  in  consequence  of 
the  rofusal  of  the  injunction  asked  for,  hundreds  of  thousands 
of  copies  of  '  Wat  Tyler/  the  poem  the  publication  of  which 
was  sought  to  be  restrained,  at  the  price  of  one  penny  were 
circulated  over  the  kingdom  (a). 

Not  to  protect  such  works,  it  has  been  argued,  is  to  increase 
the  circulation  by  allowing  the  publication  of  pirated  editions ; 
but  it  is  an  open  question  whether  the  circulation  is  not  more 
effectually  restrained  by  holding  that  there  can  be  no  property 
in  such  a  work,  than  by  protecting  it ;  for  the  inducement  to 
the  publisher  will  be  less  if  other  persons  may  copy  and  publish 
ad  infinitum. 

In  answer  to  the  remark,  that  by  refusing  to  interfere  in 

(a)  '  Lives  of  Chancellors,'  vol.  10,  p.  254  (4th  Ed.). 
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cases  where  the  work  is  of  an  evil  tendency,  the  court  virtu-  cap.  ii. 
ally  promotes,  in  some  instances,  the  multiplication  of  mis- 
chievous  productions,  it  must  be  borne  in  mind,  that  a  court 
of  equity  professes  to  decide  only  upon  questions  of  property, 
concerning  itself  merely  with  the  civil  interests  of  the  parties, 
and  disclaiming  interference  to  prevent  or  to  punish  injuries 
of  a  criminal  nature;  and  it  therefore  leaves  the  offending 
person  to  be  dealt  with  at  law  (a).  And  adopting  such  a 
course  is  not  merely  to  act  in  conformity  with  its  own  general 
principles,  but  also  with  the  constitution  of  the  country ;  for, 
to  assist  a  person  who  has  exerted  himself  to  the  prejudice  of 
national  or  of  individual  welfare,  by  deciding  upon  questions 
of  a  criminal  character,  the  court  would  be  assuming  a  power 
of  adjudication  in  instances  which,  according  to  our  notions 
of  political  freedom,  ought  not  to  be  determined  without  the 
intervention  of  a  jury.  And  it  is  also  observable  that,  although 
interposition  is  refused  in  cases  of  this  kind,  except  upon  the 
plaintiffs  right  receiving  the  sanction  of  a  court  of  law,  the 
court  of  equity  does  not  thereby  bereave  the  party  applying,  of 
any  redress  which  he  might  otherwise  obtain,  or  of  the  means 
of  seeking  it,  but  merely  withholds  that  extraordinary  relief 
which  is  adapted  to  other  cases  (b). 

The  first  case  establishing  the  doctrine  that  there  could  not  Dr.  Priestley's 
be  property  in  a  work  of  the  above  description,  is  that  known  cftseu 
as  Dr.  Priestley's.  The  plaintiff  brought  an  action  against  the 
hundred  to  recover  damages  for  injury  sustained  by  him  in 
consequence  of  the  riotous  proceedings  of  a  mob  at  Birmingham, 
and,  among  other  property  alleged  to  have  been  destroyed, 
claimed  compensation  for  the  loss  of  certain  unpublished 
manuscripts,  offering  to  produce  booksellers  as  witnesses  to 
prove  that  they  would  have  given  considerable  sums  for  them. 
On  behalf  of  the  hundred  it  was  alleged  that  the  plaintiff  was 
in  the  habit  of  publishing  works  injurious  to  the  government 
of  the  State ;  but  no  evidence  was  produced  to  that  effect. 
Upon  this  the  Lord  Chief  Justice  Eyre  remarked,  that  if  any 
such  evidence  had  been  produced,  he  should  have  held  it  was 
fit  to  be  received  as  against  the  claim  made  by  the  plaintiff. 
Several  passages  were  read  from  the  work  itself  in  support  of 
the  charge  as  to  its  tendency  (c). 

Though  Lord  Eldon  appears  to  base  his  decision  in  Southey 
v.  Shenvood  upon  this  case  before  Lord  Chief  Justice  Eyre,  yet 

(a)  Vide  7  Vee.  2 ;  2  Mer.  438 ;  2  Swans.  413  ;  1  Jac.  473. 
\b)  Jer.  Eq.  Jur.  bk.  3,  ch.  2. 
(e)  See  2  Mer.  437. 
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cap.  ii.  it  will  be  at  once  perceived  that  there  is  a  material  difference 
between  them,  for  in  the  case  before  Lord  Eldon,  Southey 
claimed  the  right  to  prevent  publication,  whereas  in  the  case 
before  Lord  Chief  Justice  Eyre,  Dr.  Priestley  sued  for  the  loss 
of  profits,  which  he  alleged  he  might  have  realised  by  publica- 
tion— a  point  to  which  he  never  could  have  lawfully  pro- 
ceeded. 
No  copyright  The  above  cases  were  followed  in  Walcot  {Peter  Pindar) 
an  Irreligious  v-  Walker  (a\  and  in  Lawrence  v.  Smith  (6).  In  the  latter  case 
tendency.  the  doctrine  was  carried  very  far.  The  plaintiff  having 
published  a  work  under  the  title  of '  Lectures  on  Physiology, 
Zoology,  and  the  Natural  History  of  Man/  filed  a  bill  to 
restrain  the  defendant  from  selling  a  pirated  edition,  and 
obtained  an  injunction  upon  motion  made  ex  parte.  The 
defendants  then  moved  to  dissolve  the  injunction,  and  argued 
that  the  nature  and  general  tendency  of  the  work  in  question 
was  such  that  it  could  not  be  the  subject  of  copyright,  and 
in  support  of  this  argument  several  passages  in  it  were  referred 
to,  which,  it  was  contended,  were  hostile  to  natural  and  revealed 
religion,  and  impugned  the  doctrines  of  the  immateriality  and 
immortality  of  the  soul.  Lord  Eldon,  in  dissolving  the  in- 
junction, said:  "Looking  at  the  general  tenor  of  the  work, 
and  at  many  particular  parts  of  it,  recollecting  that  the  im- 
mortality of  the  soul  is  one  of  the  doctrines  of  the  Scripture, 
considering  that  the  law  does  not  give  protection  to  those  who 
contradict  Scripture  (c),  and  entertaining  a  doubt,  I  think  a 
rational  doubt,  whether  this  book  does  not  violate  the  law,  I 
cannot  continue  the  injunction.  The  plaintiff  may  bring  an 
action,  and  when  that  is  decided,  he  may  apply  again."  From 
a  note  by  the  editor,  we  learn  that  in  1822,  in  Murray  v. 
llenboio,  Mr.  Shadwell,  on  the  part  of  the  plaintiff,  moved  for 
an  injunction  to  restrain  the  defendants  from  publishing  a 
pirated  edition  of  Lord  Byron's  poem  of  '  Cain/  The  Lord 
Chancellor,  after  reading  the  work,  refused  the  motion,  on 
grounds  similar  to  those  stated  in  the  above  judgment.  He 
said  u  that  the  Court  of  Chancery,  like  other  courts  of  justice 
in  this  country,  acknowledged  Christianity  as  part  of  the  law 
of  the  land ;  that  the  jurisdiction  of  the  court  in  protecting 
literary  property  was  founded  on  this :  that,  where  an  action 
would  lie  for  pirating  a  work,  then  the  court,  attending  to  the 

{a)  (1802),  7  Vea.  1.  See  Stockdale  v.  Onhwyn  (1826),  5  B.  k  C.  173  ;  Poplett  v. 
Stockdale  (1825),  Ay.  &  M.  337. 

(h)  (1822),  1  Jac.  471 ;  23  R.  R.  123. 

(r)  " Christianity  is  part  and  parcel  of  the  law  of  the  land:"  Kellv,  C.B.,  in 
Coioan  v.  Milbonrn  (1867),  L.  R.  2  Ex.  230. 
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imperfection  of  that  remedy,  granted  its  injunction,  because  ^Ap- "• 
there  might  be  publication  after  publication,  which  one  might 
never  be  able  to  hunt  down  by  proceeding  in  other  courts. 
But  where  such  an  action  did  not  lie,  he  did  not  apprehend 
that  it  was  according  to  the  course  of  the  court  to  grant  an 
injunction  to  protect  the  copyright.  That  the  publication,  if 
it  were  one  intended  to  vilify  and  bring  into  discredit  that 
portion  of  Scripture  history  to  which  it  related,  was  a  publica- 
tion with  reference  to  which,  if  the  principles  on  which  that 
case  at  Warwick  (Dr.  Priestley's)  was  decided  were  just  prin- 
ciples of  law,  the  party  could  not  recover  damages  in  respect 
of  a  piracy  of  it.  That  the  court  had  no  criminal  jurisdiction ; 
it  could  not  look  on  anything  as  an  offence ;  but  in  those  cases 
it  only  administered  justice  for  the  protection  of  the  civil 
rights  of  those  who  possessed  them,  in  consequence  of  being 
able  to  maintain  an  action.  Bfilton's  immortal  work  had  been 
alluded  to ;  it  so  happened  that  in  the  course  of  the  previous 
long  vacation,  amongst  the  solicitce  jucunda  oblivia  vitce,  he  had 
read  that  work  from  beginning  to  end ;  it  was  therefore  quite 
fresh  in  his  memory,  and  it  appeared  to  him  that  the  great 
object  of  its  author  was  to  promote  the  cause  of  Christianity ; 
there  were,  undoubtedly,  a  great  many  passages  in  it  of  which, 
if  that  were  not  its  object,  it  would  be  very  improper  by  law 
to  vindicate  the  publication ;  but,  taking  it  altogether,  it  was 
clear  that  the  object  and  effect  were  not  to  bring  into  dis- 
repute, but  to  promote,  the  reverence  of  our  religion.  That 
the  real  question  was,  looking  at  the  work  before  him,  its 
preface,  the  poem,  its  manner  of  treating  the  subject,  particu- 
larly with  reference  to  the  Fall  and  the  Atonement,  whether 
its  intent  was  as  innocent  as  that  of  the  other  with  which  it 
had  been  compared ;  or  whether  it  was  to  traduce  and  bring 
into  discredit  that  part  of  sacred  history.  This  question  he 
had  no  right  to  try,  because  it  had  been  settled,  after  great 
difference  of  opinion  among  the  learned,  that  it  was  for  a  jury 
to  determine  that  point;  and  where,  therefore,  a  reasonable 
doubt  was  entertained  as  to  the  character  of  the  work  (and  it 
was  impossible  for  him  to  say  he  had  not  a  doubt,  he  hoped  it 
was  a  reasonable  one),  another  course  should  be  taken  for 
determining  what  was  its  true  nature  and  character  "  (a). 

In  a  case  which  came  before  the  Vice-Chancellor  in  1823,  *  Don  Juan.1 
an  injunction  which  had  been  obtained  to  restrain  the  pub- 
lication   of   a  pirated  edition  of  a   portion   of  the  poem  of 

(a)  Murray  v.  Benbow,  in  Ch.  1822,  MS.,  cited  6  Peters.  Abr.  558. 
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Cap.  ii.     «  Don  Juan/  was  dissolved  on  a  similar  principle.     His  Honour 
ordered  that  the  defendant  should  keep  an  account. 

Referring  to  Lord  Eldon's  decisions  in  the  above  cases, 
Mr.  Justice  Story  says :  "  The  soundness  of  the  general 
principle  can  hardly  admit  of  question.  The  chief  em- 
barrassment and  difficulty  lie  in  the  application  of  it  to 
particular  cases.  If  a  court  of  equity,  under  colour  of  its 
general  authority,  is  to  enter  upon  all  the  moral,  theological, 
metaphysical,  and  political  inquiries,  which  in  the  past  times 
have  given  rise  to  so  many  controversies,  and  in  the  future 
may  well  be  supposed  to  provoke  many  heated  discussions, 
and  if  it  is  to  decide  dogmatically  upon  the  character  and 
bearing  of  such  discussions,  and  the  rights,  of  authors  growing 
out  of  them ;  it  is  obvious  that  an  absolute  power  is  con- 
ferred over  the  subject  of  literary  property,  which  may  sap 
the  very  foundations  on  which  it  rests,  and  retard,  if  not 
entirely  suppress,  the  means  of  arriving  at  physical  as  well  as 
at  metaphysical  truths.  Thus,  for  example,  a  judge  who  should 
happen  to  believe  that  the  immateriality  of  the  soul,  as  well  as 
its  immortality,  was  a  doctrine  clearly  revealed  in  the  Scrip- 
tures (a  point  upon  which  very  learned  and  pious  minds  have 
been  greatly  divided),  would  deem  any  work  anti-christian 
which  should  profess  to  deny  that  point,  and  would  refuse  an 
injunction  to  protect  it.  So,  a  judge  who  should  be  a  Trini- 
tarian might  most  conscientiously  decide  against  granting  an 
injunction  in  favour  of  an  author  enforcing  Unitarian  views ; 
when  another  judge,  of  opposite  opinions,  might  not  hesitate 
to  grant  it "  (a). 
4  Life  of  The  very  case  surmised  by  Mr.  Justice  Story  arose  in  the 

Je8Ug-'  year  1874  in  the  Scotch  Courts.     A  work  entitled  'The  Life 

of  Jesus  re-written  for  Young  Disciples/  by  Mr.  Page  Hopps, 
Unitarian  minister,  Glasgow,  was  published  by  Messrs. 
Triibner  &  Co.,  London,  at  1$.  a  copy.  The  defendant,  Harry 
Alfred  Long,  Protestant  missionary,  about  a  year  after  its 
appearance,  issued  a  review  containing  the  whole  of  Mr. 
Hopps's  book,  with  notes  and  criticisms  attached  to  each 
chapter,  and  this  publication  was  sold  at  6d.  Hopps  applied 
for  an  interim  interdict,  which  being  granted,  he  subsequently 
sought  to  have  it  declared  perpetual.  The  plea  put  forward 
by  the  defendant  was  that  the  pursuer  could  not  claim  the 
protection  of  the  law  for  the  book,  as  it  was  blasphemous 
and  heretical,  denying  tacitly  or  expressly  the  divinity  of 
Christ.     To  this  the  pursuer  replied  that  apart  from  the  fact 

(a)  2  Story's  Eq.  Jur.,  p.  938. 
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that  it  was  written  by  a  Unitarian,  and  set  forth  the  Unitarian  CAP- 1L 
view  of  the  Saviour's  life,  a  more  unobjectionable  book  did  not 
exist.  Mr.  Sheriff  Buntine,  of  the  Sheriff's  Court  of  Lanark- 
shire, declared  the  interdict  perpetual,  and  found  Long  liable 
in  expenses,  holding  that,  though  the  doctrine  that  Jesus 
Christ  is  the  second  person  of  the  Trinity  is  statute  law,  yet 
the  public  are  entitled  to  criticise  and  controvert  any  part  of 
the  statute  law,  provided  they  do  it  in  such  a  way  as  not  to 
endanger  the  public  peace,  "safety,  or  morality.  Mr.  Hopps, 
the  sheriff  considered,  violated  none  of  these  conditions,  and 
was  entitled  to  the  protection  of  the  law. 

In   the  case  of  Hime   v.  Dale,  referred    to  in  Clemcnti  v.  No  copyright 
Goulding  (a),  counsel  called   attention  to   the  libellous  nature  lng^ndiaotw 
of  the   publication,   and    contended    that    it  was   of  such   a  nature. 
description  that  it  could  not  receive  the  protection  of  the  law. 
Lord  Ellenborough,  however,  stated  that  though  if  the  com- 
position had  appeared  on  the  face  of  it  to  be  a  libel  so  gross 
as  to  affect  the  public   morals,  he  should  advise  the  jury  to 
give  no  damages,  as  he  knew  the  Court  of  Chancery  on  such 
an  occasion  would  grant  no  injunction,  yet  he  thought  the 
particular  publication  ought  not  to  be  considered  one  of  that 
kind.     But  in  another  case  (b)  where  an  action  was  brought 
for  the  purpose  of  recovering  compensation  in  damages  for 
the  loss  alleged  to  have  been  sustained  by  the  publication  of  a 
copy  of  a  book  which  had  been  first  published  by  the  plaintiff; 
and  at  the  trial  it  was  proved  that  the  work  was  the  memoir 
of  Harriette  Wilson,  which  professed  to  be  a  history  of  the 
amours  of  a  courtezan,  that  it  contained  in  some  parts  matter 
highly  indecent,  and  in  others  matter  of  a  slanderous  nature 
upon   persons   named  in  the   book,  Abbott,  C.J.,  directed  a 
nonsuit,  and  in  refusing  a  rule  nisi  for  a  new  trial  said :  "  In 
order  to   establish   such  a  claim  (i.e.,  to  compensation  for  in- 
fringement of  his  copyright),  he  must,  in  the  first  place,  show 
a  right  to  sell,  for  if  he  has  not  that  right,  he  cannot  sustain 
any  loss  by  an  injury  to  the  sale.     Now  I  am  certain  no  lawyer 
can  say  that  the  sale  of  each  copy  of  this  work  is  not  an  offence 
against  the  law.      How  then  can  we  hold  that  by  the  first 
publication  of  such  a  work  a  right  of  action  can  be  given 
against  any  person  who  afterwards  publishes  it?     It  is  said 

(a)  (1803),  2  Camp.  27. 

[b)  Stockdale  v.  Onhwyn  (1826),  5  B.  &  C.  173 ;  29  R.  R.  207  ;  see  Poplett  v. 
StoekdaU  (1825),  Ry.  &  M.  337,  where  it  was  held  that  the  printer  of  the  work,  the 
subject  of  the  last  case,  could  not  maintain  an  action  for  his  bill  against  the 
publisher  who  employed  him.  Best,  C.J.,  said  the  defendant  was  equally  guilty 
with  the  plaintiff,  but  that  he  would  not,  as  Lord  Kenyon  once  said,  sit  to  take  an 
account  between  two  robbers  on  Hounslow  Heath. 
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CAP- n*     that  there  is  no  decision  of  a  court  of  law  against  the  plaintiffs 
claim.     But  upon  the  plainest  principles  of  the  common  law, 
founded  as  it  is,  where  there  are  no  authorities,  upon  common 
sense  and  justice,  this  action  cannot  be  maintained.     It  would 
be  a  disgrace  to  the  common  law  could  a  doubt  be  entertained 
upon  the  subject,  but  I  think  that  no  doubt  can  be  entertained, 
and  I  want  no    authority  for   pronouncing    such   a  judicial 
opinion." 
No  copyright      Neither   can    there    be   copyright   in    works   intended    to 
intended  to     deceive  purchasers,  and  therefore,  in  an  action  for  pirating  a 
deceive  the     work  of    a   devotional   character,  falsely    professing  to  be  a 
pu  lc*  translation  from  the  German,  of  an  author  who  had  a  high 

reputation  for  writings  of  this  kind,  the  object  being  to 
deceive  purchasers,  and  give  the  work  a  value  which  it  would 
not  otherwise  have  possessed,  judgment  twas  given  for  the 
defendants.  Chief  Justice  Tindal,  in  the  case  referred  to  (a), 
drew  a  distinction  between  such  a  work  and  books  of  instruc- 
tion or  amusement  which  have  been  published  as  translations, 
whilst  they  have,  in  fact,  been  original  works,  or  which  have 
been  published  under  an  assumed  instead  of  a  true  name. 
Such,  for  instance,  as  '  The  Castle  of  Otranto/  professing  to  be 
translated  from  the  Italian,  and  such  the  case  of  innumerable 
works  published  under  assumed  names — voyages,  travels,  bio- 
graphies, works  of  fiction  or  romance,  and  even  works  of 
science  and  instruction ;  for,  in  all  these  instances  the  mis- 
representation is  innocent  and  harmless.  But  the  facts  stated 
in  the  pleas  in  the  case  under  consideration  imported  a  serious 
design  on  the  part  of  the  plaintiff  to  impose  on  the  credulity 
of  each  purchaser,  by  fixing  on  the  name  of  an  author  who 
had  a  real  existence,  and  who  possessed  a  large  share  of  weight 
and  estimation  in  the  opinion  of  the  public.  The  object  of  the 
plaintiff  was,  not  merely  to  conceal  the  name  of  the  genuine 
author,  and  to  publish  opinions  to  the  world  under  an  inno- 
cent disguise,  but  it  was  to  practise  upon  some  of  the  best 
feelings  of  the  public,  namely,  their  religious  feelings;  and 
thus  to  induce  them  to  believe  that  the  work  was  the  original 
work  of  the  author  whom  he  named,  when  he  knew  it  not  to 
be  so.  The  transaction,  therefore,  ranged  itself  under  the 
head  of  crimen  falsi.  It  was  a  species  of  obtaining  money 
under  false  pretences ;  and  as  the  very  act  of  publishing  the 
work,  and  the  sale  of  the  copies  to  each  individual  purchaser, 
were  each  liable  to  the  objection  above  stated,  the  Chief  Justice 
thought  the  plaintiff  could  not  be  considered  as  having  a  valid 

{a)  Wright  v.  TallU  (1845),  1  C.  B.  893  ;  14  L.  J.  (C.P.)  283  ;  9  Jur.  946. 
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and  subsisting  copyright  in  the  work,  the  sale  of  which  pro-  CAP-  n. 
duoed  such  consequences,  or  that  he  was  capable  of  maintain- 
ing  an  action  in  respect  of  its  infringement.  Cases  in  which 
a  copyright  has  been  held  not  to  subsist,  where  the  work  is 
one  which  is  subversive  of  good  order,  morality,  or  religion, 
did  not  bear,  he  thought,  on  the  case  before  him,  but  they  had 
so  far  analogy,  that  the  rule  which  denied  the  existence  of 
copyright  in  those  cases;  was  the  rule  established  for  the 
benefit  and  protection  of  the  public  (a). 

This  decision  proceeded  more  on  the  ground  of  fraud  than  s6  decided  on 
invasion  of  literary  property,  and  to  the  principle  of  this  f^X°und  of 
decision  may  also  be  referred  the  case  of  Sedey  v,  Fisher  (b)t 
where  an  injunction  was  granted  to  restrain  A.  from  putting 
forth  his  work  under  advertisements  which  the  court  below 
thought  tended  to  produce  the  impression,  contrary  to  the 
truth,  that  it  contained  matter  which  was  in  fact  the  property 
of  B.  But  if  there  be  no  such  fraudulent  misrepresentation, 
but  only  statements  which,  whether  true  or  false,  tend  merely 
to  encourage  a  belief  that  the  matter  contained  in  A.'s  work 
is  truly  valuable  matter,  and  that  contained  in  B/s  is  spurious 
and  of  no  value,  an  injunction  will  not  be  granted  to  restrain 
such  representations ;  and  on  the  ground  that  such  was  the 
true  effect  of  the  advertisements,  in  the  last  cited  case',  the 
Lord  Chancellor  dissolved  the  injunction. 

Where  the  plaintiff  was  the  well-known  writer  and  com- 

(a)  In  a  suspension  and  interdict  brought  to  prevent  infringement  of  the  copy- 
right of  a  book  of  designs  for  trade  circulation,  the  complainers  stated  that  they 
were  a  firm  of  artistic  ironfounders,  that  they  had  prepared  for  gratuitous  circula- 
tion, and  had  entered  at  Stationers'  Hall,  a  book  containing  some  3500  designs  of 
goods  supplied  by  them,  and  that  the  respondents  had  violated  the  complainers' 
copyright  by  publishing  a  similar  book  containing  a  material  portion  of  the  designs 
in  the  complainers'  book.  The  respondents  in  answer  stated,  inter  alia,  that  the 
complainers'  book  contained  many  statements  which  to  the  knowledge  of  the  com- 
plainers were  untrue,  were  intended  to  mislead  the  public,  and  were  contrary  to 
public  policy,  in  particular  that  the  complainers  had  in  their  book  untruly 
described  as  "  registered  "  and  "  patent,"  and  advertised  for  sale  as  "  registered 
and  "  patent,"  designs  and  articles  which  had  never  been  registered  or  patented,  or 
of  which  the  registration  or  patent  had  expired  before  the  publication  of  the  com- 
plainers' book,  or  which  had  been  improperly  registered  and  patented.  Eight 
inEtfrTifgw  were  given  of  designs  represented  as  registered  which  had  never  been 
registered,  and  twenty-eight  of  designs  which  had  ceased  to  be  registered,  and 
a  large  number  of  instances  of  each  of  the  other  classes  of  alleged  misrepresentation 
were  also  given.  On  these  averments  the  respondents  pleaded  that  the  complainers 
having  thus  fraudulently  and  wrongfully  violated  the  statutes  dealing  with  the 
copyright  and  registration  of  designs,  their  book  was  not  entitled  to  the  protection 
of  the  Court.  It  was  held  that  it  was  no  answer  to  an  action  to  prevent  infringe- 
ment of  the  copyright  in  a  book  that  its  author  had  in  some  incidental  cases  made 
such  mistakes  as  might  involve  him  in  a  penalty  under  the  Copyright  of  Designs 
Act,  and  that  as  the  respondents'  averments  did  not  raise  the  case  of  a  book 
calculated  to  make  money  by  misrepresentation,  or  which  had  something  con- 
nected with  its  publication  against  public  morals,  these  averments  were  irrelevant. 
Maefarlane  Jfr  Co.  v.  Oak  Foundry  Co.,  March  16, 1883,  10  R.  801. 
[b)  (1841),  11  Sim.  581. 

F 
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CAP*  il  poser  of  songs  and  music  called  '  Claribel/  the  defendants  were 
the  music  publishers  carrying  on  business  under  the  name  of 
"Sinclair  and  Co./'  and  it  appeared  that  four  songs  named 
respectively  '  Under  the  Willows/  '  Spinning  by  her  Cottage 
Door/  '  I'll  cast  my  Rose  on  the  Waters/  and  '  Spring  Carol/ 
the  words  only  of  which  were  written  by  €  Claribel/  had  been 
published  and  sold  by  the  defendants,  with  the  name  of 
'  Claribel '  appearing  on  them  thus  " '  Under  the  Willows/  song 
written  by  Claribel "  no  mention  being  made  of  the  name  of 
the  composer  of  the  music  of  the  song ;  and  it  was  contended 
by  the  plaintiff  that  the  above  mode  of  publication  was  in- 
tended to  deceive,  and  had  deceived,  people  into  the  belief 
that  not  merely  the  words,  but  also  the  music  of  these  songs 
was  by  '  Claribel/  and  he  prayed  that  the  defendant  might  be 
restrained  from  so  publishing ;  the  Master  of  the  Rolls  held 
that  the  injunction  must  be  refused,  as  he  was  of  opinion  that 
the  words  "written  by"  referred  only  to  the  words  of  the 
songs,  and  did  not  mean  "  written  and  composed/'  and  that 
ordinary  purchasers  using  ordinary  caution  could  not  be 
deceived  into  thinking  that  the  music  was  composed  by 
1  Claribel '  (a). 

But  where  a  publisher  advertised  for  sale  certain  poems, 
which  he  represented  to  be  the  work  of  Lord  Byron,  who  was 
abroad,  an  injunction  was  granted  until  answer  or  further 
order  to  restrain  the  publication,  Lord  Byron's  agents  deposing 
to  their  belief  that  the  poems  were  not  Lord  Byron's  work 
and  to  circumstances  rendering  it  highly  improbable  that  they 
were  so,  and  the  defendant  refusing  to  swear  to  his  belief  that 
they  were  written  by  Lord  Byron  (6). 

(a)  Barnard  v.  Pillow,  W.  N.  (1868),  94. 

(b)  Lord  Byron  v.  Jokntton  (1816),  2  Meriv.  29  ;  16  R.  R.  135. 
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CHAPTER  III. 

TERM    OF   COPYRIGHT,   AND   IN    WHOM    VESTED. 

Many  have  agitated  for  the  establishment  of  a  perpetual  copy-  Term  of 
right,  together  with  the  bestowal  upon  authors  of  the  exclusive  ^Py"*1*- 
power  of  abridging,  dramatising,  and  metamorphosing  their 
own  works  at  will,  turning  prose  into  poetry,  romances  into 
plays,  and  vice  versd.  The  claim  of  authors  resulting  from  the 
principles  of  natural  right  involves  the  perpetual  duration  of 
the  property.  But  in  order  that  such  property  should  be  of 
value,  it  is  necessary  that  society  should  interfere  actively  for 
its  protection.  Society  will  not  ordinarily  be  willing  to  apply 
penal  remedies  in  favour  of  an  exclusive  right,  further  than  it 
finds  such  a  course  beneficial  to  its  own  interests,  in  the  broadest 
sense  of  the  term.  It  is  argued,  however,  that  the  concessionary 
allowance  of  a  perpetuity  in  copyright  would  encourage  publi- 
cation, and  tend  greatly  to  the  promotion  and  furtherance  of 
science  and  literature.  But  admitting  that  learning  and  science 
should  be  encouraged,  that  everything  tending  or  conducible 
to  the  advancement  of  knowledge,  and  consequently  to  the 
happiness  of  the  community,  should  be  favoured  and  tenderly 
cherished  by  the  legislature,  and  that  the  labour  of  every 
individual  should  be  properly  recompensed,  it  does  not  follow 
that  the  same  or  a  similar  end  might  not  be  obtained  by 
different  and  less  objectionable  means. 

If  the  individual  is  a  gainer  by  the  existence  of  perpetual 
copyright,  society  is  a  loser.     The  absurdity  of  the  assertion 
that  authors  are  alone  inclined  to  make  known  their  works 
from  the  specific  benefit  arising  from  an  absolute  perpetual 
monopoly,  is  manifest.     What  a  studied  indignity  to  those  Considera- 
who  have  devoted  their  lives  to  the  advancement  of  every  I™118 1^vect' 
science  that  adorns  the  annals  of  literature !     Ambition  cannot  petuity  in 
be  deemed  a  cipher ;  benevolence  will  ever  exist  in  the  heart  °°pyr,sht- 
of  man,  and  they  at  least  act  as  powerfully  by  way  of  con- 
ducives  to  the  communication  of  knowledge  between  man  and 
man,  as  avaricious  or  mercenary  motives. 


84  THE  LAW   OF  COPYRIGHT. 

cap.  iil  A  perpetuity  in  copyright  would  have  the  effect  of  impeding 
The  effect  of  the  progress  of  literature  and  science,  and  among  other  serious 
a  perpetuity    inconveniences  there  is  this  one.     The  text  of  an  author,  after 

in  copyright  _  .  _     _  _  _         . 

two  or  three  generations,  if  the  property  be  retained  so  long 
by  his  descendants,  would  belong  to  so  many  claimants,  that 
endless  disputes  would  arise  as  to  the  right  to  publish,  which 
in  all  probability  might  prevent  the  publication  altogether. 
The  Emperor  Napoleon  is  reported  to  have  stated  this 
objection  in  council,  with  his  characteristic  practical  wisdom 
as  follows : — 
The  Emperor  "  Napoleon  dit  que  la  perp&uiti  de  la  proprHU  dans  les  families 
oiSmoiTo/a  ^6*  auteurs  await  des  inconvenients.  Uhe  proprUU  litteraire 
perpetuity,  est  une  proprielS  incorporelle  qui,  se  trouvant  dans  la  suite 
des  temps  et  par  le  cours  des  successions  divisee  entre  une  multitude 
d'individus,  finirait,  en  quelque  sorte,  par  ne  plus  exister  pour  per- 
sonne;  car,  comment  un  grand  nombre  de  proprUtaires,  souvent 
eloignts  les  uns  des  autresf  et  qui,  apres  qudques  generations,  se 
connaissent  d  peine,  pourraient-ils  s  entendre  et  contribuer  pour 
rSimprimer  Voworage  de  leur  auteur  commun  f  Cependant,  s'ils  riy 
parviennent  pas,  et  qu'eux  seuls  aient  le  droit  de  le  puUier,  les 
meilleurs  livres  disparaitront  insensiblement  de  la  circulation. 

u  H  y  aurait  un  autre  inconvenient  non  moins  grave.  Leprogres 
des  lumieres  serait  arrtitt,  puis  qu9il  ne  serait  plus  permis  ni  de 
commenter,  ni  (Tannoter  les  ouvrages ;  les  gloses,  les  notes,  les  com- 
mentaires  ne  pourraient  itre  separes  Sun  texte  qu9on  n'aurait  pas  la 
liberU  d!imprvmer. 

li  I/ailleurs,  un  ouvrage  a  produit  &  V auteur  et  d,  ses  heritiers 
tout  le  benefice  qytils  peuvent  naturellement  en  attendre,  lorsque  le 
premier  a  eu  le  droit  exclusif  de  le  vendre  pendant  toute  sa  vie,  et  les 
autres  pendant  les  dix  ans  qui  suivent  sa  mort.  Cependant,  si  ton 
veut  favoriser  davantage  encore  la  veuve  et  les  heritiers,  qui  on  porte 
leur  propridU  b  vingt  ans  "  (a). 

Again,  it  would  seem  to  us  most  unfortunate  if  legislation 
were  to  render  it  impossible  for  anybody  to  reproduce  an  old 
book  with  annotations. 

Those  who  argue  in  favour  of  a  restricted  period  for  copy- 
right, speak  of  it  as  a  monopoly :  whilst  upholders  of  copyright 
in  perpetuity  speak  of  the  author's  right  to  prevent  others 
multiplying  copies  of  his  work  as  a  right  of  property.  But 
those  who  argue  upon  the  basis  of  property  appear  sometimes 
to  overlook  the  fact  that  a  book  is  also  property  and  that,  by 
the  common  law,  the  owner  of  a  chattel  has  absolute  dominion 

(a)  Locr6,  Legislation  civile  de  la  France,  tit  ix.  pp.  17-19  ;  Renouard,  Droit* 
<f  Auteur*,  torn.  2,  p.  387. 
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over  it ;  but  the  copyright  laws,  in  effect,  restrict  this  absolute  u**-  m- 
dominion  in  the  case  of  a  purchaser  of  a  book  the  term  of 
copyright  in  which  has  not  expired.  In  truth,  the  controversy 
is  not  one  that  can  be  decided  by  a  mere  phrase,  but  by  a  con- 
sideration of  what  protection  an  author  can  reasonably  demand 
to  ensure  an  adequate  return  for  his  labours,  it  being  generally 
admitted  that  literature  cannot,  in  these  days,  be  expected  to 
flourish  in  a  country  possessing  lax,  or  insufficient,  copyright 
laws  (a). 

Though  we  could  not,  therefore,  uphold  a  perpetual  copy- 
right; believing  that  its  existence  would  by  no  means  tend  to 
the  spread  or  encouragement  of  literature,  we  would  willingly 
offer  our  support  to  the  extension  of  the  period  during  which 
literary  copyright  is  at  present  protected. 

The  3rd  section  of  the  5  &  6  Vict.  c.  45,  enacts  that  the  Present  term 
copyright  in  every  "book  which  shall  after  the  passing  of  that  of  ow"*11*- 
Act  be  published  in  the  lifetime  of  its  author  shall  endure  for 
the  natural  life  of  such  author,  and  for  the  further  term  of 
seven  years,  commencing  at  the  time  of  his  death,  and  shall 
be  the  property  of  such  author  and  his  assigns;  provided 
always,  that  if  the  said  term  of  seven  years  shall  expire  before 
the  end  of  forty-two  years  from  the  first  publication  of  such 
book,  the  copyright  shall  in  that  case  endure  for  such  period 
of  forty-two  years. 

The  copyright  in  every  book  which  shall  be  published  after  the  Posthumous 
death  of  its  author  is,  by  the  same  section,  to  endure  for  the  works- 
term  of  forty-two  years  from  the  first  publication  thereof,  and 
to  be  the  property  of  the  proprietor  of  the  author's  manuscript 
from  which  such  book  shall  be  first  published,  and  his  assigns. 

In  the  case  of  works  written  in  collaboration,  it  is  probable  Coiiabora- 
that  the  term  is  forty-two  years,  or  seven  years  from  the  death tlonB- 
of  the  longest  liver,  whichever  period  shall  be  the  longer. 
There  is  no  express  provision  in  the  statute  to  this  effect,  but, 
by  virtue  of  section  2,  the  word  "author"  is  to  include 
"authors";  and  a  work  could  not  well  be  partly  in  the 
public  domain,  and  partly  in  the  private  (b). 

In  case  of  books  published  before  the  passing  of  the  Act  As  to  copy- 
and  in  which  copyright  then  subsisted,  the  4th  section  provides  [ng^the18* 

(a)  Perpetual  copyright  is  at  the  present  day  conceded  only  in  Guatemala, 
Mexico,  and  Venezuela,  countries  which  have  not  generally  been  considered 
pioneers  in  civilization. 

[b)  There  is  a  decision  in  France  in  accordance  with  this  opinion.  Trib.  civ. 
.Seine,  7  April,  1869,  Aymat-Dignat,  Pataille,  69, 252.  Pouillet  (2nd.  Ed.),  p.  160,  cf. 
Hole  v.  Bradbury  (1879),  12  Ch.  D.  886.  It  might,  however,  be  contended  that  as 
copyright  is  conferred  on  an  "author,"  which  includes  "authors,"  the  term  is 
daring  the  joint  lives  and  seven  years  after. 
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cap.  hi.     that  the  copyright  shall  be  extended  and  endure  for  the  full 
time  of  term  provided  by  the  Act  in  cases  of  books  thereafter  published, 

p^88"1?  °f       and  shall  be  the  property  of  the  person  who  at  the  time  of 
Actfi&42.       the  passing  of  the  Act  shall  be  the  proprietor  of  such  copy- 
right.    But  it  is  further  provided  that  in  all  cases  in  which 
such  copyright  shall  belong  in  whole  or  in  part  to  a  publisher 
or  other  person  who  shall  have  acquired  it  for  other  consider- 
ation than  that  of  natural  love  and  affection,  such  copyright 
shall  not  be  extended  by  the  Act,  but  shall  endure  for  the 
term  which  shall  subsist  therein  at  the  time  of  the  passing  of 
the  Act,  and  no  longer,  unless  the  author  of  such  book  if  he 
shall  be  living,  or  his  personal  representative  if  he  shall  be 
dead,  and  the  proprietor  of  such  copyright,  shall  before  the 
expiration  of  such  term  consent  to  accept  the  benefits  of  the 
Act  in  respect  of  such  book,  and  shall  cause  a  minute  of  such 
consent  in  the  form  in  that  behalf  given  in  the  schedule  to 
the  Act  to  be  entered  in  the  registry  at  Stationers'  Hall,  in 
which  case  such  copyright  shall  endure  for  the  full  term  pro- 
vided in  cases  of  books  published  after  the  passing  of  the  Act, 
and  shall  be  the  property  of  such  person  or  persons  as  in  such 
minute  shall  be  expressed  (a). 
Judicial  Com-      The  5th  section,  in  order  to  provide  against  the  suppression 
PrivTcoundi  °^  ^>00^s  °f  importance  to  the  public,  provides  that  the  Judicial 
may  license     Committee  of  Her  Majesty's  Privy  Council  may,  on  complaint 
ofPcerta^tl0n  made  t0  them  that  the  proprietor  of  the  copyright  in  any  book 
books.  after  the  death  of  its  author  has  refused  to  republish  or  to 

allow  the  republication  of  the  same,  and  that  by  reason  of  such 
refusal  such  book  may  be  withheld  from  the  public,  grant  a 
licence  to  such  complainant  to  publish  such  book,  in  such 
manner  and  subject  to  such  conditions  as  they  may  think 
fit  (b). 
Meaning  of         The  term  "  book  "  by  virtue  of  the  interpretation  clause  is 
"  boo£"         to  be  construed  to  signify  and  include  every  volume,  part,  or 
division    of    a    volume  (c),    a    pamphlet,    sheet    of    letter- 
fa)  See  MarziaU  v.  Gibbon*  (1874),  I<.  R.  9  Ch.  App.  58. 

(b)  This  section  seems  to  have  been  put  in  force  with  regard  to  Sir  Kenelm 
Digby's  '  Broadstone  of  Honour.' 

The  Royal  Commissioners  in  their  report  on  copyright  recommend  that  the  term 
shall  be  for  life  and  thirty  years  from  his  death  in  cases  of  books  published  in  the 
author's  lifetime  and  with  his  name  ;  and  for  thirty  years  from  the  date  of  the 
deposit  of  the  book  for  the  use  of  the  British  Museum  as  to  works  published 
anonymously  or  after  the  death  of  their  authors,  and  as  to  cyclopaedias  ;  but 
that  if  the  author  of  an  anonymous  work  publishes  in  his  lifetime  an  edition 
bearing  his  name  he  should  be  entitled  to  copyright  therein  for  his  life  and  thirty 
years  after  his  death. 

(c)  See  the  UnirenUy  of  Cambridge  v.  Bryer  (1812),  16  East,  317  ;  The  British 
Museum  v.  Payne  (1828),  2  Y.  &  J.  166  ;  Clayton  v.  Stone,  2  Paine  (Amer.)  383; 
Scorille  v.  Tol^ind,  6  West  L.  J.  (Amer.)  84.     But  a  label  used  in  the  sale  of  an 
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press  (a),  sheet  of  music,  map,  chart,  or  plan  separately  pub-     cap.  hi. 
lished.     But  a  separate  article,  advertised  to  form  part  of  a 
periodical  publication,  is  not  a  book  within   the  meaning  of 
the  Act,  and  therefore   does   not   require  registration  under 
the  24th  section  (ft). 

The  copyright  is,  we  have  seen,  to  run  from  the  date  of  the  What  is  a 
publication  of  the  work,  consequently  it  will  be  necessary  to  Pubhcation  ? 
inquire  what,  in  the  eye  of  the  law,  may  be  regarded  as 
equivalent  to  publication  (c).  In  Colemam  v.  Wathen  (rf),  it 
was  said  that  the  acting  of  a  dramatic  composition  on  the 
stage  was  not  a  publication  within  the  statute  of  Anne.  The 
plaintiff,  it  appears,  had  purchased  from  O'Eeefe  the  copyright 
of  an  entertainment  called  the  '  Agreeable  Surprise/  and  the 
defendant  represented  this  piece  upon  the  stage.  The  mere 
act  of  repeating  such  a  performance  from  memory  was  held  to 
be  no  publication.  On  the  other  hand,  to  take  down  from  the 
mouths  of  the  actors  the  words  of  a  dramatic  composition, 
which  the  author  had  occasionally  suffered  to  be  performed, 
but  never  printed  or  published,  and  to  publish  it  from  the 
notes  so  taken  down,  was  deemed  a  breach  of  right ;  and  the 
publication  of  the  copy  so  taken  down  was  restrained  by 
injunction  (e). 

A  presentation  of  copies,  on  the  part  of  the  author,  may  not  Gratuitous 
amount  to  a  publication,  but  the  gratuitous  circulation  generally  "J^1  ^pubii- 
would  seem  to  be  so  (/).  cation. 

Abbott,  C. J.,  in  White  v.  Geroch  (y),  considered  that  a  sale  of 
copies  of  a  work  in  manuscript  amounted  to  a  publication  of 
the  work  from  which  the  statutory  period  would  commence  to 
run,  and,  referring  to  this  opinion,  Mr.  Sweet,  in  his  notes  to 
Bythewood  and  Jarman's  Conveyancing  (A),  says  "  this  con- 
struction, if  well  founded,  would  apply  to  the  recent  Act."  He 
admits  there  is  no  direct  authority  on  the  point ;  but  he  states 

article  is  not  a  book :  Coffeen  v.  Brunton,  4  McLean  (Amer.)  517 ;  see  ante, 
p.  36. 

(a)  See  dementi  v.  Goulding  (1809),  2  Gamp.  25  ;  11  East,  244 ;  Hinie  v.  Dale 
(1803),  2  Camp.  27  a  ;  White  v.  Qerooh  (1819),  2  B.  &  Aid.  298 ;  Davis  v.  Comitti 
(1885),  1T.LB.  216  ;  Hollinrake  v.  Tntswell  (1894),  3  Ch.  420. 

(b)  Murray  y.  Maxwell  (I860),  3  L.  T.  466. 

(e)  The  use  of  letters  as  evidence  in  a  court  is  not  publication  :  7  Byth.  &  Jarm., 
by  Sweet,  628,  note  {a). 

(d)  (1793)  5  T.  B.  245  :  see  Roberts  v.  Myers,  13  Mo.  Law.  Bep.  (Amer.)  397 ; 
Crowe  v.  Aiken,  Amer.  Law.  Bep.  L.  Jour.  vol.  5,  No.  226.  But  see,  now,  5  &  6 
Vict.  c.  45,  s.  20,  poet,  Musical  and  Dramatic  Copyright. 

(e)  MacUin  v.  Richardson  (1770),  Amb.  694,  cited  2  Kent's  Com.  378. 

(/)  VideNorellov.  Ludlow  (1852),  12  C.  B.  177;  16  Jur.  689;  21  L.  J.  (C.P.) 
169  ;  /Jr.  Paley's  Case,  cited  2  V.  &  B.  23 ;  Alexander  v.  Mackenzie,  9  Bess.  Cas. 
2nd  series,  748. 

lg)  (1819),  2  B.  &  Aid.  298 ;  S.  C.  1  Chit.  Bep.  24. 

(A)  Vol.  7,  p.  626. 
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Cap.  hi.     that  it  seems  clear  that  a  gratuitous  circulation  of  copies  of  a 
work  among  friends  and  acquaintances  would  not  amount  to  a 
publication ;  quoting  in  support  of  this  proposition  the  Duke  of 
QueeTuberry  v.  Shebbearc  (a) ;    and  Dr.  Paleys   Case,  where   the 
bookseller  was  restrained  from  publishing  manuscripts  left  by 
Dr.  Paley  for  the  use  of  his  own  parishioners  only.     The  dis- 
tinction is  in  the  limit  of  the  circulation,  if  limited  to  friends 
and  acquaintances  it  would  not  be  a  publication,  but  if  general, 
and  not  so  limited,  it  would  be. 
Private  dis-         So  the  distribution  of  lithograph  copies  of  music  for  private 
lUhographic    use»  an(l  not  f°r  ^e  purpose  of  sale  or  exportation,  has  been 
copies.  held  to  be  a  publication,  but  on  the  other  hand  it  is  clear  that 

a  private  circulation  for  a  restricted  purpose  is  not  a  publica- 
tion. Thus,  in  Prince  Albert  v.  Strange  (b)  it  appeared  that 
her  Majesty  and  the  late  Prince  Consort  had  given  to  their 
intimate  friends  lithographic  copies  of  drawings  and  etchings 
which  they  had  made  for  their  own  amusement.  This  was 
held  to  be  a  private  circulation  of  copies,  and  hence  not  a 
publication. 
Circulation  In  an  American  case  (c)  it  appeared  that  the  plaintiff,  who 
o™a systemof wafi  a  teft°her  of  book-keeping,  had  written  his  system  of 
book-keeping,  instruction  on  separate  cards,  for  the  convenience  of  giving 
instruction  to  his  pupils.  He  had  permitted  them  to  copy 
these  cards  for  their  own  convenience,  and  to  enable  them  to 
instruct  others.  The  defendant  published  copies  of  the  cards, 
which  he  had  obtained  while  a  pupil  in  the  school,  and  main- 
tained that  the  plaintiff,  by  permitting  his  taanuscripts  to  be 
so  copied,  had  abandoned  them  to  the  public.  The  court, 
however,  held  this  to  be  a  private  circulation  of  copies,  which 
did  not  prejudice  the  owner's  common  law  rights.  "  The 
students  of  Bartlett  who  made  these  copies,"  said  Mr.  Justice 
McLean,  "  have  a  right  to  them  and  their  use  as  originally 
intended.  But  they  have  no  right  to  a  use  which  was  not  in 
the  contemplation  of  the  complainant  and  of  themselves  when 
the  consent  was  first  given  ....  The  lecturer  designed  to 
instruct  his  hearers,  and  not  the  public  at  large.  Any  use, 
therefore,  of  the  lectures  which  should  operate  injuriously  to 
the  lecturer  would  be  a  fraud  upon  him  for  which  the  law 
would  give  him  redress." 
Publication  The  question  of  publication  does  not  depend  on  the  number 
tJ°naofUeS      °^  C0P*es  so^  or  g*ven  away;    because  the  sale  of  one  copy 

(a)  (1758),  2  Eden.  329. 

{b)  (1849),  2  De.  G.  &  Sm.  652  ;  1  Mac.  &  G.  25. 

{o)  BartUtt  v.  Crittenden  (1849),  4  McLean,  300  ;  5  Id.  32 ;  Bee*  v.  Peltzer,  75 
111.  (Ainer.)475. 
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only  is  as  clearly  a  publication  as  is  the  sale  of  ten  thousand.     CAP- IIL 
Nor  can  it  be  essential  that  a  single  copy  be  disposed  of  before  number  of 
the  work  can  be  said  to  be  published,  for  the  work  is  published  ^p168  aold- 
when  it  is  publicly  offered  for  sale.     The  act  of  publication  is 
the  act  of  the  author,  and  cannot  be  dependent  upon  the  act  of 
a  purchaser.     Printing  does  not  amount  to  publication,  for  it 
is  obvious  that  it  may  be  withheld  from  the  public  long  after 
it  is  in  print.     To  constitute  publication  it  is  necessary  that 
the  work  shall  be  exposed  for  sale  or  offered  gratuitously  to 
the  general  public,  so  that  any  person  may  have  an  oppor- 
tunity of  enjoying  that  for  which  copyright  is  intended  to  be 
secured. 

The  publication  of  a  part  of  a  book  is  not  a  publication  of  Publication 
the  whole ;  neither  is  the  publication  of  a  pianoforte  arrange-  of  ^^^ 
ment  of  an  opera,  nor  that  of  a  few  of  the  orchestral  parts,  a  of  the  whole. 
publication  of  the  opera  itself  (a). 

The  previous  publication  of  a  work  abroad  disqualifies  it  for  work  must 
copyright  in  this  country,  except  under  the  provisions  of  the  }£i2d^n  thta 
International  Copyright  Acts  (&).     If,  however,  the  publication  country  or 
here  and  abroad  be  simultaneous,  the  publication  abroad  will  SSSy^Si 
not  stand  in  the  way  of  copyright  in  this  country  (c).     The  that  in 
legislature  contemplates  publication  here  and  here  only,  and  it anotner- 
contemplates  such  publication  only  when  made  by  the  author, 
or  with  such  consent  and  authority  from  him  as  the  statute 
requires  (d). 

So  where  the  work  was  composed  before  June  1814,  and  in 
that  month  the  author  sanctioned  a  publication  of  it  in  France, 
and  five  copies  of  it  were  deposited  in  a  musical  dep6t  in 
Paris;  in  July  1814,  the  author  made  a  verbal  arrangement 
with  the  plaintiff,  and  the  latter  published  in  the  September 
following;  it  was  held,  that  the  publication  was  not  such  a 
publication  by  the  author  as  to  entitle  him  to  the  statutory 
privilege  (e). 

That   the   publication   must    be   on   British   soil   scarcely  Publication 

must  be  on 

{a)  Boasey  v.  Fairlie  (1877),  7  Ch.  D.  301.  But  publication  of  a  story  in  parts 
in  a  magazine  is  equivalent  to  publication  in  book  form,  Holmes  v.  Hurst  (1898), 
174  U.  S.  Rep.  (Amer.)  82  :  Mjffli*  v.  R.  H.  White  (1902),  190  U.  S.  Rep.  260  : 
MijHni  v.  Button,  ih.  265. 

(*)  See  dementi  v.  Walker  (1824),  2  B.  &  C.  861  ;  26  B.  R.  569;  Ghiichard 
v.  Mori  (1831),  9  L.  J.  (O.S.)  (Ch.)  227  ;  BeUndre  v.  S/iaw  (1828),  2  Sim.  237  ; 
Page  v.  Townsend  (1832),  5  Sim.  395  ;  Boueicault  v.  Belafield  (1863),  1  H.  &  M. 
597 ;  23  L.  J.  Ch.  38 ;  Hedderwieh  v.  Griffin,  4  Seas.  Cas.,  2nd  Series,  383.  See 
McFarlane  v.  JluUon  (1899),  1  Ch.  884,  as  to  where  a  work  is  published. 

(<•)  Cocks  y.  Purday  (1846),  2  Car.  &  Kirw.  269  ;  Rontledge  v.  Low  (1868),  L.  R. 
3H.L.  100. 

(d)  Per  Bavley,  J.,  Clementi  v.  Walker  (1824),  2  B.  &  C.  861 ;  Chappell  v. 
Purday  (1845)",  4  Y.  &  C.  485  ;  14  M.  &  W.  303  ;  Quichard  v.  Mori,  supra. 

(<?)  dementi  v.  Walker,  supra.    See  Held  v.  Maxwell  (1886),  2  T.  L.  R.  790. 
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Cap.  hi.  admits  of  a  doubt.  The  words  of  the  3rd  section  are 
*  every  book  which  shall  be  published,"  without  saying 
where ;  but  it  was  held  prior  to  1886  that  it  would  be  incon- 
sistent with  the  usual  practice  of  the  Imperial  Parliament 
to  create  a  system  of  copyright  law  for  all  the  colonies  and 
dependencies  of  the  empire,  and  that  consequently  a  work 
published  in  the  colonies  did  not  obtain  British  copy- 
right (a).  In  deciding  this  question  Lord  Cairns  said: 
"  But  there  are,  as  it  seems  to  me,  still  clearer  indications  in 
the  Act  of  the  intention  of  the  legislature  on  this  point.  By 
the  8th  section  copies  of  every  book  are  to  be  delivered  to 
various  public  libraries  in  the  United  Kingdom  within  one 
month  after  demand  in  writing ;  an  enactment  which  in  the 
case  of  a  publication  at  the  antipodes  could  not  be  com- 
plied with.  By  the  10th  section  penalties  for  not  delivering 
these  copies  are  to  be  recovered  before  two  justices  of  the 
county  or  place  where  the  publisher  making  default  shall 
reside,  or  by  action  of  debt  in  any  court  of  record  in  the 
Uuited  Kingdom.  By  the  11th  section  the  book  of  registry 
of  copyrights  and  of  assignments  is  to  be  kept  at  Stationers' 
Hall,  in  London,  and  no  registry  is  provided  for  the  colonies. 
By  the  14th  section  a  motion  to  expunge  or  vary  any  entry 
in  this  registry  is  to  be  made  in  the  Court  of  Queen's  Bench, 
Common  Pleas,  or  Exchequer.  These  clauses  are  intelligible 
if  the  publication  is  in  the  United  Kingdom,  but  hardly  so  if 
it  may  be  in  India  or  Australia.  Finally  by  the  17th  section 
there  is  a  provision  against  any  person  importing  into  any 
part  of  the  United  Kingdom,  or  any  other  part  of  the  British 
dominions,  for  sale  or  hire,  any  copyright  book  first  composed 
or  written,  or  printed  and  published  in  any  part  of  the  United 
Kingdom,  and  reprinted  in  any  country  or  place  out  of  the 
British  dominions ;  a  provision  showing  clearly,  as  it  appears 
to  me,  that  publication  in  the  United  Kingdom  is  indispensable 
to  copyright "  (b).  So  far  as  the  British  possessions  are  con- 
cerned, the  law  has  now  been  altered  by  the  International 
Copyright  Act,  1886  (c),  and  colonial  works  do  obtain  British 
copyright,  but  the  above-cited  decision  holds  good  with  regard 
to  publication  in  foreign  countries. 
An  English-  A.  residence  abroad  by  an  English  subject,  or  the  fact  of  the 
abroad  may  work  having  been  composed  abroad,  either  by  an  Englishman 
have  a  copy-   0r  a  foreigner,  would  not  have  the  effect  of  preventing  the  author 


right. 


from   acquiring  a  copyright  in  this  country.     On  this  point 

{a)  Bmitledge  v.  Loto  (1865),  L.  R.  3  H.  L.  100.  (*)  Per  Lord  Cairns,  i*. 

(r)  49  &  50  Vict.  o.  33,  «.  8,  and  see  pott,  Colonial  Copyright. 
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there  can  be  no  doubt,  for  independent  o  the  peculiar  wording  Cap.  hi. 
of  the  copyright  statute  and  under  the  old  Act  of  Queen  Anne 
this  was  decided,  the  reason  assigned  being,  that  an  English 
subject,  though  resident  abroad,  does  not  by  such  residence 
throw  off  his  natural  allegiance ;  he  cannot  be  relieved  from  it, 
and  therefore  carries  with  him  the  natural  rights  of  a  subject  • 
of  England  wherever  he  goes  (a).  That  gives  him,  though 
resident  abroad,  the  right  of  publishing  and  acquiring  a  copy- 
right here,  because  he  has  always  fulfilled  the  implied  condition 
of  being  a  subject  of,  and  owing  allegiance  to,  the  crown  of 
Great  Britain  (6). 

Copyright  has  no  existence  in  the  law  of  nations ;  it  acquires  Copyright  no 
a  power  simply  by  the  municipal  law  of  each  particular  com-  S^JJ^f111 
munity.     "  As  soon,"  observes  Mr.  Curtis  (c),  •'  as  a  copy  of  a  nation*, 
book  is  landed  in  any  foreign  country,  all  complaint  of  its 
republication  is,  in  the  absence  of  a  treaty,  fruitless,  because 
no  means  of  redress  exist,  except  under  the  law  of  the  author's 
own  country.     It  becomes  public  property,  not  because  the 
justice  of  the  case  is  changed  by  the  passage  across  the  sea  or 
a  boundary,  but  because  there  are  no  means  of  enforcing  the 
private  right." 

The  only  persons  who  can  claim  the  copyright  in  a  book  Persons  who 
published  before  the  1st  of  July,  1842,  are  the  proprietor  an  Jj^JJ*£ 
that  day  of  the  copyright  therein,  or  his  assigns ;  and  in  the 
case  of  a  book  since  published,  the  author  or  his  assigns. 

The  important  question  arises  whether  an  alien  can  acquire  can  an  alien 
copyright  under  the  5  &  6  Vict.  c.  45  ?     Of  course,  he  clearly  JJjvj* »  «gj- 
cannot  do  so,  except  under  the  International  Copyright  Acts,  country  ? 
if  he  publishes  his  work  abroad  before  he  does  so  in  the 
United  Kingdom  (d) ;    but  there  is,  unfortunately,  no  express 
decision  whether,  supposing  him  to  publish  first  in  the  United 
Kingdom,  any  condition  of  residence  is  attached  to  his  acquir- 
ing copyright  in  this  country.     It  may,  however,  be  laid  down, 
first,  that  he,  undoubtedly,  acquires  copyright  if  he  is  resident 
in  any  part  of  the  British  Dominions  at  the  moment  of  publi- 
cation  in    the  United   Kingdom  (e),  and,  secondly,  that   he 
probaMy  acquires  it  wherever  he  is  resident. 

{a)  But  British  subjects  under  certain  circumstances  may,  under  the  Naturalisa- 
tion Act  of  33  Vict.  c.  13,  free  themselves  from  their  allegiance,  and  may  resume  it 
again. 

{b)  Jefferyg  v.  Boosey  (1854),  4  H.  L.  C.  985.  {c)  4  Copyright,'  22. 

(d)  See  ante,  p.  89. 

(e)  The  United  Kingdom  embraces  England  and  Wales,  Scotland  and  Ireland ; 
while  the  British  Dominions  include  "  all  parts  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  the  islands  of  Jersey  and  Guernsey,  all  parts  of  the  East  and 
West  Indies,  and  all  the  colonies,  settlement*,  and  possessions  of  the  Crown,  which 
now  are  or  hereafter  may  be  acquired."    5  &  6  Vict.  c.  45  8.  2. 
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First,  then,  an  alien  author  may  acquire  copyright  by  first 
publishing  in  the  United  Kingdom,  if  he  be  within  the  British 
Dominions  at  the  time  of  publication.  This  was  expressly 
decided  in  the  case  of  Rovtledge  v.  Low  (a),  where  an  American 
authoress  had  gone  to  Canada  with  the  object  of  being  there 
at  the  moment  of  the  publication  in  England.  It  matters  not 
where  the  author  has  composed  the  work,  nor  whether  he  goes 
into  the  realm  with  the  sole  purpose  of  being  there  at  the 
time  of  publication,  and  leaves  when  publication  has  taken 
place.  His  presence  is  not  necessary  for  any  definite  period, 
it  is  only  necessary  that  he  be  on  British  soil  at  the  time  of 
publication  (6).  The  author  must  be  there  in  person — the 
presence  of  his  assignee,  publisher,  or  agent  is  not  sufficient  to 
bring  him  within  this  rule.  "  Every  alien  coming  into  a  British 
colony,"  said  Turner,  LJ.  (c),  "  becomes  temporarily  a  subject 
of  the  crown — bound  by,  subject  to,  and  entitled  to  the  benefit 
of,  the  laws  which  affect  all  British  subjects,"  and  he  is,  there- 
fore, clearly  an  "  author  "  within  the  meaning  of  the  statute. 

Secondly,  an  alien  author  probably  acquires  copyright  by 
first  publishing  in  the  United  Kingdom,  wherever  he  be 
resident  at  the  time  of  publication.  The  decisions  upon  this 
point  under  the  statute  of  Anne  were  conflicting  (rf),  until  in 
the  case  of  Jefferys  v.  Boosey  (e),  in  the  year  1854,  the  House 
of  Lords  finally  decided  that  under  that  statute  an  alien  could 
not  acquire  copyright  in  England,  if  he  were  on  foreign  soil  at 
the  moment  of  publication. 

In  that  case  Bellini,  a  foreign  musical  composer,  resident  at 
that  time  in  his  own  country,  composed,  in  the  year  1831,  his 
opera  *  La  Sonnambula,'  in  which,  by  the  laws  there  in  force, 
he  had  a  copyright.  He  then  assigned  to  Ricordi  (another 
foreigner  also  resident  there),  according  to  the  laws  of  their 
country,  his  right  to  the  copyright  in  the  composition  of  which 
he  was  the  author,  and  which  was  then  unpublished.  The 
assignee  brought  the  composition  to  this  country,  and,  before 
publication,  assigned  it,  according  to  the  forms  required  by  the 
laws  of  this  country,  to  an  Englishman.  The  first  publication 
took  place  in  this  country.     The  work  was  subsequently  pirated, 


(a)  (1868),  L.  R.  3  H.  L.  100  ;  37  L.  J.  (Ch.)  454 ;  18  L.  T.  874 :  Jefferys  v. 
Boosey  (1854),  4  H.  L.  C.  815  ;  Buxton  v.  James  (1851),  5  De.  G.  k  Sm.  80  ;  16  Jur. 
15  ;  Ollendorfy.  Black  (1850),  4  De.  G.  &  Sm.  209  ;  20  L.  J.  (Ch.)  165. 

(b)  Suppose  he  went  on  board  a  British  vessel  ? 

{c)  Low  v.  Boutledge  (1865),  L,  R.  1  Ch.  App.  42,  47. 

{d)  aaypell  v.  Purday  (1846),  14  M.  &  W.  303;  Cocks  v.  Purday  (1846),  5 
C.  B.  860,  and  Boosey  v.  Davidson,  (1849),  13  Q.  B.  257,  pro;  Boosey  v.  Purdny 
(1849),  4  Ex.  145,  contra. 

{e)  (1854),  4  H.  L.  C.  815  ;  1  Jur.  (N.S.)  616 ;  24  L.  J.  (Ex.)  81. 
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and  proceedings  instituted  which  ultimately  reached  the  Upper     Cap-  m- 
House.     The  judges  were  called  upon  for  their  opinions,  which 
they  delivered  seriatim,  six  judges  being  in  favour  of  the  plaintiff 
and  four  in  favour  of  the  defendant,  but  judgment  was  finally 
pronounced  by  the  House  in  favour  of  the  defendant.     The 
grounds  of  the  decision  were  that  an  Act  of  Parliament  of 
this  country,  having  within  its  view  a  municipal  operation 
only,  and  being  therefore  limited  to  this  kingdom,  cannot  be 
held  to  extend  beyond  our  own  subjects,  except  as  both  statutes 
and  common  law  so  provide  for  foreigners  when  they  become 
resident  here,  and  owe  at  least  a  temporary  allegiance  to  the 
sovereign,  and  thereby  acquire  rights  just  as  other  persons  do ; 
not  because  they  are  foreigners,  but  because  being  here,  they 
are  here  entitled,  in  so  far  as  they  do  not  break  in  upon  certain 
rules,  to  the  general  benefit  of  the  law  for  the  protection  of 
their  property,  in  the  same  way  as  if  they  were  natural-born 
subjects.     "  Where  an  exclusive  privilege,"  said  Lord  Cran- 
worth  (a),  "  is  given  to  a  particular  class  at  the  expense  of  the 
rest  of  Her  Majesty's  subjects,  the  object  of  giving  that  privi- 
lege must  be  taken  to  have  been  a  national  object ;  and  the 
privileged   class   to  be  confined  to   a   portion   of  that  com- 
munity for  the  general  advantage  of  which  the  enactment  is 
made.      When   I  say  that    the  legislature  must  primd  facie 
be  taken  to  legislate  only  for  its  own  subjects,  I  must  be  taken 
to  include  under  the  word  'subjects,'  all  persons  who   are 
within  the  Queen's  dominions,  and  who  thus  owe  to  her  a 
temporary  allegiance.     I  do  not  doubt  but  that  a  foreigner 
resident  here,  and  composing  and  publishing  a  book  here,  is 
an  author  within  the  meaning  of  the  statute ;  he  is  within  its 
words  and  spirit.     I  go  further ;  I  think  that  if  a  foreigner 
having  composed,  but  not  having  published  a  work  abroad, 
were  to  come  to  this  country,  and  the  week  or  day  after  his 
arrival,  were  to  print  and  publish  it  here,  he  would  be  within 
the  protection  of  the  statute.     This  would  be  so  if  he  had 
composed  the  work  after  his  arrival  in  this  country,  and  I  do 
not  think  any  question  can  be  raised  as  to  when  and  where  he 
composed  it.     So  long  as  a  literary  work  remains  unpublished 
at  all,  it  has  no  existence,  except  in  the  mind  of  its  author,  or 
in  the  papers  in  which  he,  for  his  own  convenience,  may  have 
embodied  it.     Copyright,  defined  to  mean  the  exclusive  right 
of  multiplying  copies,  commences  at  the  instant  of  publication ; 
and  if  the  author  is  at  that  time  in  England,  and  while  here 

(*)  4  H.  L.  C.  at  p.  955  (Ex.  81) ;  Low  v.  Routledge,  10  Jur.  (N.S  )  922 ;  10 
L.  T.  (N.S.)  838. 


Low, 
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CAP-  m«  he  first  prints  and  publishes  his  work,  he  is,  I  apprehend,  an 
author  within  the  meaning  of  the  statute,  even  though  he 
should  have  come  here  solely  with  a  view  to  the  publication. 
The  law  does  not  require  or  permit  any  investigation  on  a 
subject  which  would  obviously,  for  the  most  part,  baffle  all 
inquiry,  namely,  how  far  the  actual  composition  of  the  work 
itself  had,  in  the  mind  of  its  author,  taken  place  here  or 
abroad.  If  he  comes  here  with  his  ideas  already  reduced  into 
form  in  his  own  mind,  still,  if  he  first  publishes  after  his 
arrival  in  this  country,  he  must  be  treated  as  an  author  in  this 
country.  If  publication,  which  is  (so  to  say)  the  overt  act 
establishing  authorship,  takes  place  here,  the  author  is  then  a 
British  subject,  wherever  he  may,  in  fact,  have  composed  his 
work.  But  if  at  the  time  when  copyright  commences  by 
publication,  the  foreign  author  is  not  in  this  country,  he  is  not, 
in  my  opinion,  a  person  whose  interests  the  statute  meant  to 
protect." 
Routiedge  v.  The  case  of  Jefferys  v.  Boosey  related  to  a  work  that  had  been 
first  published  in  the  year  1831,  and,  therefore,  was  decided 
under  the  old  Copyright  Act  of  Queen  Anne  and  not  under  the 
present  Copyright  Act;  but,  in  the  year  1868,  the  case  of 
Routiedge  v.  Low  (a)  came  before  the  House  of  Lords  for 
decision  under  the  later  Act.  The  actual  point  did  not,  how- 
ever, arise,  for  the  authoress  was  in  fact  resident  in  Canada  at 
the  moment  of  publication,  but  both  Lord  Westbury  and  Lord 
Cairns  expressed  the  opinion  that  the  decision  ought  to  have 
been  the  same  wherever  she  had  been  resident.  In  the  opinion 
of  Lord  Westbury  the  case  of  Boosey  v.  Jefferys  was  a  decision 
attached  to  and  dependent  on  the  particular  statute  of  which 
it  was  the  exponent ;  and  that  statute  having  been  repealed, 
and  replaced  by  another  Act,  with  different  enactments 
expressed  in  different  language,  could  not  be  considered  a 
binding  authority  on  the  exposition  of  this  latter  statute. 
"  The  Act,"  said  his  Lordship,  "  secures  a  special  benefit  to 
British  subjects  by  promoting  the  advancement  of  learning  in 
this  country,  which  the  Act  contemplates  as  the  result  of 
encouraging  all  authors  to  resort  to  the  United  Kingdom  for 
the  first  publication  of  their  works.  The  benefit  of  the  foreign 
author  is  incidental  only  to  the  benefit  of  the  British  public. 
Certainly  the  obligation  lies  on  those  who  would  give  the  term 
'  author '  a  restricted  signification  to  find  in  the  statute  the 
reasons  for  so  doing."  "  The  Act,"  he  remarks  in  another 
place,  "  appears  to  have  been  dictated  by  a  wise  and  liberal 

{a)  (1868),  L.  R.  3H.L.1H;  37  L.  J.  (Ch.)  454  ;  18  L.  T.  874. 
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spirit,  and  in  the  same  spirit  it  should  be  interpreted,  adhering  cap,  hi. 
of  course  to  the  settled  rules  of  legal  construction.  The 
preamble  is,  in  my  opinion,  quite  inconsistent  with  the  con- 
clusion that  the  protection  given  by  the  statute  was  intended 
to  be  confined  to  the  works  of  British  authors.  On  the  con- 
trary, it  seems  to  contain  an  invitation  to  men  of  learning  in 
every  country  to  make  the  United  Kingdom  the  place  of  first 
publication  of  their  works,  and  an  extended  term  of  copyright 
throughout  the  whole  of  the  British  dominions  is  the  reward 
of  their  so  doing.  So  interpreted  and  applied,  the  Act  is 
auxiliary  to  the  advancement  of  learning  in  this  country. 
The  real  condition  of  obtaining  its  advantages  is  the  first 
publication  by  the  author  of  his  work  in  the  United  Kingdom. 
Nothing  renders  necessary  his  bodily  presence  here  at  the 
time,  and  I  find  it  impossible  to  discover  any  reason  why  it 
should  be  required,  or  what  it  can  add  to  the  merits  of  the 
first  publication.  It  was  asked,  in  Jefferys  v.  Boosey,  why  should 
the  Act  (meaning  the  statute  of  Anne)  be  supposed  to  have 
been  passed  for  the  benefit  of  foreign  authors  ?  But  if  the 
like  question  be  repeated  with  reference  to  the  present  Act  the 
answer  is,  in  the  language  of  the  preamble,  that  the  Act  is 
intended  '  to  afford  greater  encouragement  to  the  production 
of  literary  works  of  lasting  benefit  to  the  world  (a) ;  a  purpose 
which  has  no  limitation  of  person  or  place  ...  If  the 
intrinsic  merits  of  the  reasoning  on  which  Jefferys  v.  Boosey 
was  decided  be  considered  (and  which  we  are  at  liberty  to  do, 
.for  it  does  not  apply  to  this  case  as  a  binding  authority),  I 
must  frankly  admit  that  it  by  no  means  commands  my 
assent." 

"  Protection,"  said  Lord  Cairns,  "  is  given  to  every  author  who 
publishes  in  the  United  Kingdom,  wheresoever  that  author 
may  be  resident,  or  of  whatever  state  he  may  be  the  subject. 
The  intention  of  the  Act  is  to  obtain  a  benefit  for  the  people  of 
this  country  by  the  publication  to  them  of  works  of  learning, 
of  utility,  of  amusement.  The  benefit  is  obtained,  in  the 
opinion  of  the  legislature,  by  offering  a  certain  amount  of  pro- 
tection to  the  author,  thereby  inducing  him  to  publish  his  work 
here.  This  is,  or  may  be,  a  benefit  to  the  author,  but  it  is  a 
benefit  given,  not  for  the  sake  of  the  author  of  the  work,  but 
for  the  sake  of  those  to  whom  the  work  is  communicated.  The 
aim  of  the  legislature  is  to  increase  the  common  stock  of  the 
literature  of  the  country ;  and  if  that  stock  can  be  increased 

(a)  The  Act  of  Anne  was  passed  for  the  "  encouragement  of  learned  men  to 
compose  and  write  useful  books." 
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Cap-  ni-     by  the  publication  for  the  first  time  here  of  a  new  and  valuable 
work,  composed  by  an  alien,  who  never  has  been  in  the  country, 
I  see  nothing  in  the  wording  of  the  Act  which  prevents,  nothing 
in  the  policy  of  the  Act  which  should  prevent,  and  everything 
in  the  professed  object  of  the  Act,  and  in  its  wide  and  general 
provisions,  which  should  entitle  such  a  person  to  the  protection 
of  the  Act,  in  return  and  compensation  for  the  addition  he  has 
made  to  the  literature  of  the  country.     I  am  glad  to  be  able 
to  entertain  no  doubt  that  a  construction  of  the  Act  so  con- 
sistent with  a  wise  and  liberal  policy  is  the  proper  construction 
to  be  placed  upon  it."  To  this  view,  however,  Lord  Cranworth  (a) 
objected,  and  Lord  Chelmsford  doubted  whether  it  was  good  in 
law. 
Present  The  point  has  not  again  come  up  for  decision  before  our 

auttoriti116  ^ourtB-  Possibly  foreign  authors  have  preferred  the  protection 
of  the  International  Copyright  Acts ;  or  possibly,  they  have 
found  the  King's  dominions  so  wide  that  they  have  preferred 
the  expense  of  a  few  days'  residence  on  British  soil  to  that  of 
giving  their  name  to  a  leading  case.  In  the  year  1870  was 
passed  the  Naturalization  Act,  1870  (33  Vict.  c.  14),  the  2nd 
section  of  which  enacts  that  "  real  and  personal  property  of 
every  description  may  be  taken,  acquired,  held,  and  disposed  of 
by  an  alien  in  the  same  manner  in  all  respects  as  a  natural- 
born  British  subject ;  and  a  title  to  real  and  personal  property 
of  every  description  may  be  derived  through,  from,  or  in 
succession  to  an  alien,  in  the  same  manner  in.  all  respects  as 
through,  from,  or  in  succession  to  a  natural-born  British  sub- 
ject," but  it  is  doubtful  if  this  statute  is  relevant,  for  the  issue 
seems  to  depend  not  upon  the  capacity  of  a  foreigner  to  hold 
property,  but  upon  the  true  intent  of  the  Copyright  Act. 

In  the  year  1891,  however,  there  was  passed  in  the  United 
States  of  America  the  statute  known  as  the  Chace  Act  Up 
till  that  year  foreigners  had  been  unable  to  obtain  copyright  in 
that  country,  and  the  object  of  that  Act  was  to  enable  them 
to  do  so  (6),  provided  they  were  citizens  of  a  state  or  country 
that  "  permits  to  citizens  of  the  United  States  of  America  the 
benefit  of  copyright  on  substantially  the  same  basis  as  its  own 
citizens."      The  Act  further  provides  that   the   existence  of 

(a)  Lord  Cranworth  was  a  party  to  the  decision  in  Jeffery*  v.  Bootey. 

(b)  It  is  worth  while  to  note  the  way  in  which  this  was  effected.  Section  4952 
of  the  Revised  Statutes  of  the  United  States  originally  read,  "  Any  citizen  of  the 
United  States  or  resident  therein,  who  shall  be  an  author  of  any  book  .  .  .  Bhall 
have  the  sole  liberty  of  printing,"  &c,  the  same.  The  Chace  Act  struck  out  the 
opening  words  of  this  section,  so  that  it  now  reads  "  the  author  of  any  book  .  .  . 
shall  have  the  sole  liberty  of  printing,"  &c.,  the  same  :  and  then  Section  13  pro- 
vides that  the  Act  is  only  to  apply  to  a  foreigner  under  certain  conditions. 
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these  conditions  is  to  be  determined  by  the  President  of  the  CAP-  un- 
united States  by  proclamation.  The  question  then  arose 
whether  Great  Britain  fulfilled  the  necessary  conditions  to 
entitle  her  citizens  to  the  benefit  of  the  Chace  Act,  and  the 
President  required  from  her  late  Majesty's  Government  an 
assurance  that  residence  in  the  British  dominions  was  not 
essential  to  enable  a  citizen  of  the  United  States  to  obtain  copy- 
right in  a  book  published  by  him  in  England.  This  assurance 
Lord  Salisbury,  after  having  taken  the  opinion  of  the  law  officers 
of  the  Crown,  gave  to  the  President  in  a  despatch  dated  the 
16th  June,  1891. 

It  is,  therefore,  only  reasonable  to  suppose  that  when  this 
question  next  arises  our  Courts  will  give  their  decision  in 
accordance  with  the  views  expressed  by  Lord  Cairns  and  Lord 
Westbury  in  the  case  of  Rmrtledge,  v.  Low  (a). 

(a)  On  the  subject-matter  of  these  cases,  the  Royal  Commissioners  on  Copyright 
reported  in  1878  as  follows  : — "  We  recommend,  generally,  that  where  a  work  has 
been  first  published  in  any  one  of  your  Majesty's  possessions,  the  proprietor  of  such 
work  shall  be  entitled  to  the  same  copyright,  and  to  the  same  benefits,  remedies, 
and  privileges  in  respect  of  such  work  as  he  would  have  been  entitled  to  under 
the  existing  Imperial  Act,  if  the  work  had  been  first  published  in  the  United 
Kingdom. 

u  With  regard  to  publication  in  foreign  states,  the  law  now  is  that,  except  under 
treaty,  no  copyright  can  be  obtained  if  a  book  has  been  published  in  any  foreign 
country  before  being  published  in  the  United  Kingdom,  but  it  is  doubtful  whether 
contemporaneous  publication  in  this  and  a  foreign  country  would  prevent  the 
acquisition  of  copyright  here. 

"  It  is  a  grave  question  whether  it  is  desirable  that  the  condition  requiring  first 
publication  in  this  country  should  continue,  and  whether  the  reason  advanced  for 
this  condition,  namely,  that  it  is  advantageous  to  this  country  that  works  should 
be  first  published  here,  outweighs  the  hardship  that  may  be  inflicted  upon  British 
authors  by  preventing  them  from  availing  themselves  of  arrangements  which  they 
might  otherwise  make  with  foreign  or  colonial  publishers. 

"  We  have  come  to  the  conclusion  that  a  British  author  who  publishes  a  work 
out  of  the  British  dominions  should  not  be  prevented  thereby  from  obtaining 
copyright  within  them  by  a  subsequent  publication  therein.  Yet  we  think  that 
each  republication  ought  to  take  place  within  three  years  of  the  first  publication, 
and  we  may  add  that  we  think  the  law  ehould  be  the  same  with  reference  to 
dramatic  pieces  and  musical  compositions  first  performed  out  of  your  Majesty's 
dominions,  even  though  they  are  not  printed  and  published — in  other  words,  that 
first  performance  in  a  foreign  country  should  not  injure  the  dramatic  right  in  this 
country.  It  has  been  decided  under  the  19th  section  of  the  International  Copy- 
right Act,  that  the  writer  of  a  drama  loses  his  exclusive  right  to  the  performance 
of  his  drama  here  in  England,  if  it  has  been  first  performed  abroad  ;  that  is  to  say, 
representation  has  been  held  to  be  a  publication.  We  see  no  reason  why  the  rule 
*  which  may  be  finally  determined  upon  in  reference  to  first  publication  of  books 
should  not  apply  to  first  representation  of  dramatic  pieces.  The  evidence  shows 
how  hardly  the  present  law  presses  upon  British  dramatic  authors. 

u  As  to  aliens,  although  we  would  give  them  the  same  rights  as  British  subjects  Suggestion  as 
if  they  first  publish  their  works  in  the  British  dominions,  it  is  obvious  that  the  same  to  aliens. 
reason  does  not  exist  for  giving  them  copyright  if  they  do  not  bring  their  books 
first  to  onr  market :  and  we  therefore  recommend  that  aliens,  unless  domiciled  in 
your  Majesty's  dominions,  should  only  be  entitled  to  copyright  for  works  first 
published  in  those  dominions.  It  is  to  be  borne  in  mind  that,  even  though  aliens 
may  be  deprived  of  British  copyright  by  first  publication  abroad,  they  may  still 
obtain  it  in  many  cases  by  means  of  treaties. 

"  With  regard  to  the  persons  who  are  capable  of  obtaining  imperial  copyright  in  Suggestions 
your  Majesty's  dominions,  as  distinguished  from  international  copyright  under  as  to  persons 
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Cap.  in.         The  19th  section  of  the  Copyright  Act,  1845,  provides  that 
Termin         fche  proprietor  of  the  copyright  in  any  encyclopaedia,  review, 
periodicals,     magazine,  periodical  work,  or  a  work  published  in  a  series  of 
books  or  parts,  shall  be  entitled  to  all  the  benefits  of  the 
registration  at  Stationers'  Hall  under  the  Act,  on  entering  in 
the  registry  the  title  of  such  encyclopaedia,  review,  periodical 
work,  or  other  work  published  in  a  series  of  books  or  parts, 
the  time  of  the  first  publication  of  the  first  volume,  number, 
or  part  thereof,  or  of  the  first  number  or  volume  first  published 
after  the  passing  of  this  Act  in  any  such  work  which  shall 
have  been  published  before  the  passing  of  the  Act,  and  the 
name  and  place  of  abode  of  the  proprietor  thereof,  and  of  the 
publisher  thereof  when  he  is  not  also  the  proprietor.     Under 
this  section  it  is  clear  that  as  each  part  of  a  periodical  is  a 
book  within  the  meaning  of  the  Act,  and  copyright  runs  from 
the  date  of  publication  of  any  book,  that  the  copyright  in  each 
part  accrues  from  the  publication  of  each  part,  so  that  if  a 
subsequent  part  be  published  twelve  years  after  the  publica- 
tion and  registration  of  the  first  part  all  the  benefit  of  regis- 
tration will  accrue  for  forty-two  years  from  the  publication  of 
the  subsequent   part,  notwithstanding   that   registration   has 
only  been  effected  of  the  first  part  (a). 
Such  portion       If  only  a   portion   of  a   work  be  first  published  in   this 
Is  firet^ub^8    country  (6),  or  within  the  scope  of  the  British  Copyright  Act, 
liBhedinthis  it   will   be   protected.     A.,   a   citizen  of  the  United  States, 
beUprotected.  published  a  work  of  which  he  was  the  author,  in  monthly 
parts  between  January  and  December,  1867,  of  a  magazine 
published  in  the  United  States.     In  October  1867,  A.  went 
to  reside  in  Canada  for  the  purpose  of  acquiring  a  British 
copyright,  and  during  such  residence,  when  the  work  wanted 

capable  of        treaty,  we  find  that,  according  to  the  existing  law  the  author  in  order  to  obtain 
holding  copy-  copyright  must  be  either — 

right.  "(a)  A  natural-born  or  naturalised  subject  of  your  Majesty,  in  which  case 

the  place  of    residence  at  the  time   of   publication  of   the  book  is 
immaterial ;  or, 
"  (b)  A  person  who,  at  the  time  of  the  publication  of  the  book  in  which  copy- 
right is  to  be  obtained,  owes  local  or  temporary  allegiance  to  your 
Majesty,  by  residing  at  that  time  in    some  part  of    your  Majesty's 
dominions. 
"  Besides  these,  it  is  probable,  but  not  certain,  that  an  alien  friend  who  first 
publishes  a  book  in  the   United  Kingdom,  even  though  resident  out  of  your 
Majesty's  dominions,  acquires  copyright  therein.    We  think  this  doubt  should  be 
set  at  rest,  and  that,  subject  to  our  previous  recommendations  as  to  place  of 
publication  by  aliens  not  domiciled  in  your  Majesty's  dominions,  the  benefit 
of  the  copyright  laws  should  extend  to  all  British  subjects  and  aliens  alike." 
Par.  58-64. 

{a)  Bradbury  v.  Sharp,  W.  N.  (1891)  148,  where  the  first  number  only  of  a 
periodical  is  registered,  an  injunction  will  be  granted  against  infringement,  to 
protect  future  numbers. 

(b)  See  Held  v.  Maxwell  (1886),  2  T.  L.  R.  790. 
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six  chapters  for  completion  in  the  magazine,  an  edition  of  the  Cap*  m- 
whole  was  published  in  London  under  an  agreement  between 
A.  and  the  plaintiff,  an  English  publisher.  A  cheap  reprint 
taken  from  the  pages  of  the  '  American  Magazine '  having 
been  subsequently  published  in  this  country  by  the  defendant, 
it  was  held  that  the  copyright  was  divisible  and  could  be 
claimed  for  a  portion  of  the  book  only ;  and  accordingly  the 
publication  by  the  defendant  of  the  last  six  chapters  of  the 
work  was  restrained  by  injunction  (a). 

A    manuscript  or   a    copyright    may   be    owned    by    the  The  Govern- 
government  or  a  corporation  as  well  as  by  an  individual,  and  ^° Vcopy- 
the  rights  of  the  government  or  corporation  are  governed  by  right. 
the  same  principles  as  those  of  an  individual  owner  (J).     So 
statutes,  judicial  decisions,  public  documents,  official  reports, 
and  productions  which  are  the  direct  results  of  official  labour, 
become  the  property  of  the  government  which  pays  for  such 
services.     But  the  government  can  have  no  proper  claim  to 
the  literary  property  in  a  work  produced  by  an  officer  inde- 
pendently of  his  official  duties. 

Copyright  is  not  necessarily  vested  in,  nor  is  its  term  neces-  Works 
sarily  to  be  measured  by  the  life  of,  the  person  who  composes  common, 
the  work.     This  follows  from  section  18  of  the  Act  5  &  6  Vict,  encycio- 
c.  45,  which  is  as  follows  : — "  When  any  publisher  or  other  ^riod5cais. 
person  shall  before  or  at  the  time  of  the  passing  of  this  Act, 
have  projected,  conducted,  and  carried  on,  or  shall  hereafter 
project,  conduct,  and  carry  on,  or   be  the  proprietor  of  any 
encyclopaedia,  review,  magazine,  periodical  work,  or  work  pub- 
lished in  a  series  of  books  or  parts,  or  any  book  whatsoever, 
and  shall  have  employed  or  shall  employ  any  persons  to  com- 
pose  the  same,  or  any   volumes,    parts,   essays,    articles,   or 
portions  thereof,  for  publication  in  or  as  part  of  the  same,  and 
such  work,  volumes,  parts,  essays,  articles,  or  portions  thereof, 
for  publication  in  or  as  part  of  the  same,   and  such  work, 
volumes,  parts,  essays,  articles,  or  portions  shall  have  been  or 
shall  hereafter  be  composed  under  such  employment,  on  the 
terms  that  the  copyright  therein  shall  belong  to  such  pro- 
prietor, projector,  publisher,  or  conductor,  and  paid  for  by  such 
proprietor,  projector,  publisher,  or  conductor,  the  copyright  in 
every  such  encyclopaedia,  review,  magazine,  periodical  work, 

(a)  Low  v.  Ward  (1868),  L.  R.  6  Eq.  415  ;  37  L.  J.  (Ch.)  841  ;  but  see  Routledge 
y.  Low  (1868),  37  L.  J.  (Ch.)  454  ;  18  L.  T.  (N.S.)  874 ;  L.  R.  3  H.  L.  100  ;  ef. 
Leslie  t.  Yovmg  (1894),  A.  C.  335. 

(b)  MarziaU  v.  Gibbons  (1874),  L.  R.  9  Ch.  518.  Quare,  as  to  the  term  of  copy- 
right in  such  cases.  See  McLean  y.  Moody,  20  Sews,  Cas.  U54,  cited  Phillips  on 
Copy.  p.  55. 
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Cap,  hi.     and  work  published  in  a  series  of  books  or  parts,  and  in  every 
volume,  part,  essay,  article,  and  portion  so  composed  and  paid 
for,  shall  be  the  property  of  such  proprietor,  projector,  pub- 
lisher, or  other  conductor,  who  shall  enjoy  the  same  rights  as  if 
he  were  the  actual  author  thereof,  and  shall  have  such  term 
of  copyright  therein  as  is  given  to  the  authors  of  books  by 
this    Act;  except  only  that  in  the  case  of  essays,  articles,  or 
portions  forming  part  of  and  first  published  in  reviews,  magazine*, 
or  other  periodical  tmrks  of  a  like  nature,  after  the  term   of 
twenty-eight  years  from  the   first  publication  thereof  respec- 
tively the  right  of  publishing  the  same  in  a  separate  form 
shall  revert  to  the  author  for  the  remainder  of  the  term  given 
by  this  Act :  Provided  always,  that  during  the  term  of  twenty- 
eight  years  the  said  proprietor,  projector,  publisher,  or  con- 
ductor shall  not  publish   any  such  essay,  article,  or  portion 
separately  or  singly,  without  the  consent  previously  obtained, 
of   the  author  thereof,   or  his  assigns:    Provided,  also,  that 
nothing  herein  contained  shall  alter  or  affect  the  right  of  any 
person  who  shall  have  been  or  who  shall  be  so  employed  as 
aforesaid  to  publish  any  such  his  composition  in  a  separate 
form  who  by  any  contract,  express    or  implied,    may  have 
reserved  or  may  hereafter  reserve  to  himself  such  right ;  but 
every  author  reserving,  retaining,  or  having  such  right  shall  be 
entitled  to  the  copyright  in  such  composition  when  published 
in  a  separate  form,  according  to  this  Act,  without  prejudice  to 
the  right  of  such  proprietor,  projector,  publisher,  or  conductor 
as  aforesaid." 
Scope  and  This  is  an  exceedingly  ill-drafted  and  puzzling  section,  and 

&ecMonf thlB  many  difficult  questions  arise  as  to  its  construction.  Its  effect 
appears  to  be  to  put  the  publisher  or  projector  in  the  place 
of  the  author,  to  vest  the  copyright  in  him,  and  to  make  the 
term  of  copyright  depend  upon  his  life  and  not  on  that  of 
the  author.  It  is  submitted,  however,  that  the  section  is 
limited  to  works  of  the  character  of  encyclopaedias,  magazines, 
and  periodicals,  and  that  it  does  not  apply  to  the  case  of  a 
publisher  requesting  an  author  to  compose  a  book  for  him  on 
a  particular  subject.  It  is  true  that  at  the  commencement  of 
the  section  the  draftsman  has  used  the  expression  "  any  book 
whatsoever  "  (though  later  on  he  seems  to  have  forgotten  it) ; 
but  it  is  conceived  that  the  publisher,  in  the  circumstances 
supposed,  neither  "projects,  conducts,  and  carrios  on"  the 
book,  nor  is  the  "  proprietor  "  of  a  work  which  has  no  exis- 
tence when  he  gives  his  commission  (a). 

(a)  Shepherd  v.  Conquest  (1856),  17  C.  B.  427 ;  PierpoiU  v.  Fuwle,  2  Wood  & 


the 
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In  order  to  give  the  proprietor  of  an  encyclopaedia  or  01p.  iil 
periodical  a  copyright  in  articles  composed  for  him  by  others, 
under  the  above  section  he  must  establish  three  things — (1) 
Employment  by  him  of  the  writer  to  compose  the  articles ; 
(2)  that  the  articles  were  composed  on  the  terms  that  the 
copyright  should  belong  to  the  proprietor;  and  (3)  that  the 
articles  were  paid  for  by  him.  As  to  this  last  requirement,  it 
will  not  be  sufficient  to  show  a  contract  for  payment :  there 
must  be  actual  payment  (a). 

In    order  to   comply   with   requirement  number   2,  it  is  When  are 
not  necessary  that  there   be   an   express    contract    that  the^^0I1 
proprietor  is  to  have  the  copyright.     The  fact  of  the  author  the  terms 
being  paid  by  the  proprietor  for  articles  supplied  expressly  ^htaha^ 
for  the  encyclopaedia  or  periodical  raises  the  presumption  that  belong  to  ti 
the  copyright  is  intended  to  be  the  property  of  the  proprietor. propr  e 
Otherwise   the   articles  might   be  published   by  the   writers 
thereof  simultaneously,  or  shortly  afterwards ;  possibly  to  the 
detriment  and  injury  of  the  purchasers  of  the  articles  for  the 
particular  periodicals. 

Thus,  in  Sweet  v.  Benning  (6)  the  plaintiffs  were  the  pub-  Sweet  v. 
Ushers  of  '  The  Jurist/  and  had  employed  various  lawyers  to  Bennin9- 
prepare  reports  of  cases  for  that  periodical  Nothing  was  said 
as  to  the  copyright.  The  Court  of  Common  Pleas  held  that 
there  must  be  presumed  an  implied  agreement  that  the 
copyright  was  to  be  the  property  of  the  employers.  "  It  was 
urged,"  said  Maule,  J.,  "  that  these  reports  were  not  written  on 
the  terms  that  the  copyright  therein  should  belong  to  the 
proprietors  of  'Thfc  Jurist/  because  there  were  no  express 
words  in  the  contract  under  which  they  were  written  con- 
ferring upon  them  the  right  to  the  copyright.  But,  though 
no  express  words  to  that  effect  are  stated  in  this  special  case, 
I  think  that  where  a  man  employs  another  to  write  an  article, 
or  to  do  anything  else  for  him,  unless  there  is  something  in 
the  surrounding  circumstances,  or,  in  the  course  of  dealing 
between  the  parties,  to  require  a  different  construction,  in  the 
absence  of  a  special  agreement  to  the  contrary,  it  is  to  be 

Min.  (Amer.)  23  ;  Attaill  v.  Ferrett,  2  Blatch.  (ibid.)  36  ;  Bin**  v.  Woodruff y  Wash. 

(Amer.)  53. 
{a)  Bickatdson  v.  Gilbert  (1851),  1  Sim:  (N.S.)  336 ;  20  L.  J.  (Ch.)  553  ;  15  Jur. 

389.    QeeMroum  v.  Cooke  (1846),  11  Jur.  77  ;  16  L.  J.  (Ch.)  HO  ;  Trade  Auxiliary 

Co.    v.  Middlesbrough,  $c,  Atsociation  (1889),  40  Ch.  D.   425 ;    Collingrid^e  v. 

Bmmott  (1887),  57  L.  T.  864  ;  4  T.  L.  R.  99. 
(b)  (1855),  16  C.  B.  459 ;  cf.  Bishop  of  Hereford  v.  Oriffin  (1848),  16  Sim.  190  ; 

Walter  v.  Howe  (1881),  17  Ch.  D.  708,  in  which  latter  case,  however,  Sweet  v. 
Benning  was  not  cited.  In  Johnson  v.  Newnes  (1894),  3  Ch.  663,  Romer,  J.,  found, 
on  the  facts,  that  a  contributor  to  a  periodical  had  not  parted  with  the  copyright  to 
the  proprietor. 
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understood  that  the  writing  or  other  thing  is  produced  upon 
the  terms  that  the  copyright  therein  shall  belong  to  the 
employer,  subject  of  course,  to  the  limitation  pointed  out  in 
the  18th  section  of  the  Act." 

Again,  in  a  case  where  the  plaintiffs  were  the  proprietors  of 
a  trades  directory  and  the  defendants  were  employed  to  obtain 
advertisements  to  be  inserted  in  the  directory,  for  which  they 
were  paid  by  the  plaintiffs,  but  there  was  no  express  agree- 
ment as  to  the  person  in  whom  the  copyright  was  to  be  vested, 
it  was  held  that  it  was  vested  in  the  plaintiff.  "  If  there  is  no 
express  agreement "  [as  to  whom  the  copyright  is  to  be  vested 
in]  said  Lindley,  L.  J.,  "  the  question  is,  which  is  the  inference 
to  be  drawn  from  the  circumstances  of  the  case  ?  In  drawing 
the  inference  regard  must  be  had  to  the  nature  of  the  articles 
.  .  .  and  the  view  expressed  by  Mr.  Justice  Maule  in  Sweet  v. 
Benning,  may  be  very  safely  acted  upon,  viz.,  that  prima  fade 
at  all  events,  you  will  infer,  in  the  absence  of  evidence  to  the 
contrary,  from  the  fact  of  employment  and  payment  that  one 
of  the  terms  was  that  the  copyright  should  belong  to  the 
employer.  That  is  not  a  necessary  inference ;  but  in  a  case 
of  this  sort,  where  any  other  inference  would  be  unbusiness- 
like, I  should  not  hesitate  myself  to  draw  that  inference  "  (a). 

These  decisions  were  approved  by  the  House  of  Lords  in  the 
recent  case  of  Imorence  &  Bullen  v.  Afflalo  (b).  There  the 
respondent  Afflalo  was  employed  by  the  appellants,  a  firm  of 
publishers,  to  edit  an  encyclopaedia  on  sport,  and  it  was  a  term 
of  the  agreement  that  the  former  was  to  be  remunerated  for  his 
editorial  services  by  a  lump  sum,  for  which  he  was  to  con- 
tribute certain  articles  without  further  fee.  The  respondent 
Cooke  was  also  employed  by  the  appellants  to  contribute 
certain  articles  to  the  encyclopaedia  at  so  much  per  thousand 
words.  No  express  agreement  was  made  as  to  copyright. 
The  respondents  duly  contributed  their  articles,  and  the 
encyclopaedia  was  published.  Afterwards  the  appellants  pub- 
lished a  book  called  •  The  Toung  Sportsman/  containing  copies 
of  articles  written  by  the  respondents  for  the  encyclopaedia, 
and  the  respondents  sought  to  restrain  them  from  doing  so. 
Mr.  Justice  Joyce  held  that  the  circumstances  were  not  such 
as  to  warrant  the  inference  that  the  copyright  was  to  belong  to 
the  publishers,  and  granted  an  injunction  to  restrain  the  pub- 
lishers from  publishing  the  articles  in  separate  form  (c).  Upon 
appeal,  this  decision  was  affirmed  by  Romer  and  Stirling,  L.J.J., 

(a)  Lamb  v.  Ukan*  (1893),  1  Ch.  218. 

(b)  (1904),  A.  C.  17 ;  20  Times  L.  R.  42.  {e)  (1902),  1  Ch.  264. 
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dissentiente  Vaughan  Williams,  L.J,  (a),  but  the  House  of  Cap.  hi. 
Lords  reversed  the  decisions  of  both  Joyce,  J.,  and  the  Court  of 
Appeal,  holding  that,  upon  the  facts,  the  copyright  was  vested 
in  the  proprietors  of  the  encyclopaedia  (V).  The  House  of 
Lords  considered  that  the  question  in  whom  the  copyright 
was  vested  depended  on  an  inference  of  fact,  and  not  of  law, 
to  be  drawn  by  a  reasonable  man,  from  the  nature  of  the 
contract  and  all  the  circumstances.  From  this  point  of  view 
the  House  considered  it  was  not  reasonable  to  suppose  that 
the  appellants  had  paid  their  money  for  the  right  to  publish 
the  articles  in  their  encyclopaedia,  at  the  same  time  leaving  it 
open  to  the  respondents  to  publish  their  articles  the  next  day 
in  separate  form.  The  House  considered  that  the  case  was 
covered  by  Sweet  v.  Benning  and  Lamb  v.  Evans. 

If  the  absolute  copyright  vests  in  the  proprietor  of  an  What  copy- 
encyclopaedia  or  a  work  published  in  a  series  of  books  or  parts,  J^pioyer 
he  will  have  all  the  rights  of  an  author,  including,  of  course,  obtains  under 
the  right  to  publish  the  articles  separately ;  but  if  the  publica- Bec  ' 
tion  in  question  be  not  an  encyclopaedia,  but  a  review,  maga- 
zine, or  other  periodical  work  of  a  like  nature,  section  18  of 
the  Act  provides  that  the  proprietor  can  only  acquire,  at  the 
most,  a  limited  copyright ;  for  it  says  that  in  such  a  case 
"  after  the  term  of  twenty-eight  years  from  the  first  publica- 
tion [of  essays,  articles,  or  portions  published  in  such  a  review, 
.&c]  the  right  of  publishing  the  same  in  a  separate  form  shall 
revert  to  the  author  for  the  remainder  of  the  term  given  by 
this  Act."  During  the  first  twenty-eight  years,  again,  the 
proprietor  of  the  work  cannot  publish  the  articles  separately 
without  the  consent  of  the  author  or  his  assigns  (c);  but 
authors  can  by  contract  reserve  to  themselves,  during  the 
twenty-eight  years,  a  right  of  separate  publication  of  the 
articles  contributed  by  them,  in  which  case  the  copyright  in 
the  separate  publication  belongs  to  them,  but  without  pre- 
judice to  the  rights  of  the  proprietor  of  the  magazine  or  other 
periodical. 

Contributors  to  periodical  literature  generally,  it  is  believed,  What  is  the 

effect  of 

(0)  (1903),  1  Ch.  318.  (b)  (1904),  A.  C.  17  ;  20  T.  L.  R.  42. 

(<?)  There  is,  apparently,  no  power  for  the  author,  unless  he  has  reserved  copy- 
right, to  take  proceedings  to  prevent  piracy  of  his  article  during  the  first  twenty- 
eight  years.  The  Copyright  Commissioners  recommended  that  he  should  be  given 
such  a  power  and  that  he  should  be  permitted  to  publish  in  separate  form  after 
three  years  from  publication.  That  the  proprietor  can  sue  for  infringement,  see 
Henderson  v.  Maxwell  (1877),  4  Ch.  D.  163.  In  the  case  of  Trade  Auxiliary  Co.  v. 
MxddUsbnmgh,  #■<?.,  Association  (1889),  40  Ch.  D.  425,  three  newspapers  com- 
bined to  employ  a  person  to  collect  information  to  be  published  in  each  of  their 
papers.  It  was  held  that  each  newspaper  had  a  separate  copyright  in  respect  of 
which  it  could  sue. 


j 


104 

Cap.  III. 

expressly 
reserving 
copyright  to 
author  ? 


Johnson  v. 
Xewnes. 


THE  LAW   OP  COPYRIGHT. 

expressly  reserve  to  themselves  the  copyright  or  right  of 
separate  publication,  but  a  serious  question  has  been  raised 
whether  this  has  the  effect  of  giving  them  the  exclusive  right 
of  separate  publication.  It  is  asked,  under  what  section  of 
the  Act  do  they  obtain  copyright  ?  Clearly  in  the  case  of  a 
contributor  to  an  encyclopaedia  there  is  nothing  in  section  18 
to  give  him  copyright,  for  the  last  proviso  to  the  section  is  not 
applicable  and  he  must  fall  back  upon  the  general  right  given 
by  sections  2  and  3  to  the  author  of  a  book.  But  section  2 
defines  "  book  "  to  mean  "  every  volume,  part,  or  division  of  a 
volume,  pamphlet,  sheet  of  letter-press,  sheet  of  music,  map, 
chart,  or  plan  separately  published*'  and  it  has  been  argued  that, 
where  an  article  has  been  first  published  in  an  encyclopaedia,  it 
has  not  been  "  separately  published."  In  the  case  of  a  con- 
tribution to  a  periodical,  the  proviso  to  section  18  does  enact 
that  when  an  author  reserves  the  right  of  separate  publication 
he  "  shall  be  entitled  to  the  copyright  in  such  composition," 
but  it  adds,  "  when  published  in  a  separate  form."  It  has 
been  contended,  therefore,  that  an  author  who  has  so  reserved 
his  rights  cannot  sue  for  infringement  until  he  has  published 
in  separate  form. 

These  points  were  first  clearly  raised  in  the  case  of  Johnson 
v.  Newnes{a).  There  the  plaintiff  had  contributed  certain 
short  stories  to  the  proprietors  of  a  newspaper  called  the 
'  Weekly  Dispatch '  for  publication  in  that  paper,  and  on  the. 
terms,  as  it  was  held,  that  the  copyright  should  remain  vested 
in  the  author..  One  of  these  stories  was  copied  by  the  defen- 
dant's paper,  '  Tit-Bits,'  and  it  was  held  that  the  plaintiff  was 
entitled  to  sue  in  respect  of  this  infringement  of  his  copy- 
right, though  he  had  not  at  the  time  of  action  published  his 
stories  except  in  the  '  Weekly  Dispatch.'  Mr.  Justice  Romer, 
in  giving  judgment,  after  stating  that,  in  his  opinion,  the 
proviso  to  section  18  only  applied  to  a  case  where  the  author 
had  parted  in  the  first  instance  with  the  copyright  in  his 
work,  said :  "  The  next  question  that  arises  is  this :  Has  an 
author  who  has  not  parted  with  his  copyright  the  right  to  sue 
an  infringer  before  the  author  has  published  his  story  in  a 
form  apart  from  the  form  in  which  it  haa  appeared  in  a 
periodical  publication  ?  It  is  said  that  he  has  not,  not  because 
of  the  proviso  at  the  end  of  section  18,  for  I  have  already 

(a)  (1894),  3  Ch  636.  The  point  might  have  been  raised  in  Bishop  of  Hertford 
v.  Qr\tfin  (1848),  16  Sim.  190  (a  case  of  an  encyclopaedia).  Mayhew  v.  Maxwell 
(I860),  1  J.  &  H.  312,  and  Smith  v.  Johnson  (1863),  4  Giff.  632,  were  both  cases  where 
contributors  to  magazines  were  seeking  to  restrain  the  proprietors  from  publishing 
their  contributions  separately  from  the  original  work  during  the  first  twenty-eight 
years. 
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dealt  with  that,  but  because,  it  is  said,  looking  at  sections  Cap-  hi. 
2  and  3  of  the  Copyright  Act,  that  the  author  did  not  acquire 
the  copyright  in  these  separate  stories  because  there  had  been, 
and  has  been  up  to  the  present  time,  no  separate  publication 
of  those  stories  in  accordance  with  section  2  of  the  Act.  Now, 
in  my  opinion,  if  you  find  in  a  volume  separate  parts,  each 
distinguished  or  perfectly  distinguishable  from  the  other  parts, 
and  the  volume  is  published,  each  part  that  is  separate  and 
clearly  distinguished  in  the  volume  itself  is  separately  pub- 
lished within  the  meaning  of  section  2.  To  hold  the  contrary 
would  lead,  I  may  say,  to  absurdities,  and  obviously  to  great 
injustice  being  done.  That  has  been  pointed  out  in  the  course 
of  the  argument  before  me,  and  I  need  not  point  it  out  more 
in  detail  in  this  judgment.  If  that  were  not  the  correct  view, 
amongst  other  results  this  would  follow :  that  if  the  author  of 
one  story  joined  with  the  author  of  another  story,  and  they 
published  both  stories  in  one  volume,  neither  author  could  sue 
for  an  infringement  of  his  story  so  published  unless  he  took 
the  pains  first  to  take  his  own  story  out  of  the  book  in  which 
the  two  stories  had  been  published  and  publish  it  separately 
and  by  itself.  In  my  judgment  such  an  absurd  result  is  not 
caused  by  the  Copyright  Act.  I  think  that  the  true  construc- 
tion of  'separately  published/  as  used  in  section  2,  is  that 
which  I  have  indicated." 

In  Afflalo  v.  Lawrence  &  Bullen  (a)  the  question  was  whether  Afflalo  v. 
contributors  of  articles  to  an  encyclopaedia  could  restrain  the  ^^^e  * 
proprietors  from  publishing  the  articles  in  another  form.  In 
the  Court  of  Appeal  Vaughan  Williams,  L.J.,  held  that  the 
contributors  could  not  have  copyright  under  sections  2  and  3, 
inasmuch  as  the  articles  had  not,  in  his  judgment,  been 
separately  published,  the  encyclopaedia  being,  as  he  considered, 
"  a  complete  publication  in  itself."  Bomer  and  Stirling,  L.J.J., 
differed  from  this  view,  Romer,  L.J.,  adhering  to  the  opinion  he 
had  expressed  in  Johnson  v.  Newnes  both  as  to  the  meaning  of 
the  words  "  separately  published  "  and  as  to  the  effect  of  the 
last  proviso  to  section  18.  "My  further  consideration,"  he 
said,  "  of  the  proviso  still  leads  me  to  the  conclusion  that  the 
proviso  is  only  addressed  to  the  case  where,  under  the  pro- 
visions of  the  first  part  of  the  section,  the  author  has  parted 
with  his  copyright."  Stirling,  L.J.,  likewise  thought  that  the 
articles  "  being  distinguished  from  the  rest  of  the  volumes  in 
which  they  are  found "  were  separately  published  within  the 
meaning  of  section  2 ;  and  he  was  not  prepared  to  differ  from 

(a)  (1903),  1  Ch.  318 ;  72  L.  J.  (Ch.)  107  ;  87  L.  T.  605  ;  51  W.  R.  360. 
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Cap.  Ill,  the  construction  put  upon  the  last  proviso  of  section  18  by 
Romer,  KJ.  This  decision  was  reversed  on  other  grounds,  by 
the  House  of  Lords,  the  House  expressly  refraining  from 
giving  any  opinion  as  to  the  meaning  of  the  words  "  separately 
published  "  (a). 

It  is  respectfully  submitted  that  the  decision  of  Romer,  LJ., 
in  Johnson  v.  Newnes  is  sound,  and  that  an  article  or  contribu- 
tion published  in  an  encyclopaedia  or  a  periodical  is  "  separately 
published  "  within  the  meaning  of  section  2,  if  it  can  be  clearly 
distinguished  in  the  volume  in  which  it  is  originally  published 
from  the  other  parts  of  the  volume  (b). 
Courses  open  If  the  construction  above  referred  to  put  upon  the  last 
Wbutorto  proviso  to  section  18  by  Romer,  LJ.,  be  correct,  then  an  author 
encyclopaedia  who  is  asked  to  contribute  to  an  encyclopaedia  or  periodical 
or  pen  ica.  mBj^  apparently,  adopt  either  of  three  courses:  (1)  He  may 
contribute  on  the  terms  that  the  copyright  shall  remain  vested 
in  him  (in  this  case,  semble,  the  author  is  entitled  to  copyright 
under  sections  2  and  3,  and  the  proprietor  of  the  encyclopaedia 
or  periodical  is  merely  his  licensee) ;  or  (2)  he  may  contribute 
on  the  terms  that  the  copyright  shall  vest  in  the  proprietor, 
but  reserving  to  himself  the  right  to  publish  his  contribution 
in  separate  form  (in  this  case,  apparently,  the  proprietor  has 
copyright  under  the  first  part  of  section  18,  and  the  author 
under  the  last  proviso  to  that  section  when  he  publishes  in 
separate  form,  sed  qucere) ;  or  (3)  he  may  contribute  simply 
on  the  terms  that  the  copyright  shall  vest  in  the  proprietor 
(in  this  case  the  proprietor  has  copyright  under  section  18 
and,  if  the  work  be  an  encyclopaedia,  he  can  at  any  time 
publish  the  contribution  in  separate  form,  but,  if  the  work  be 
a  periodical,  neither  the  proprietor  nor  the  author  is  at  liberty 
to  publish  the  contribution  in  separate  form  during  twenty- 
eight  years  after  publication  (c).  At  the  end  of  that  period 
the  author  may  do  so). 
Right  of  If  a  contributor  to  a  periodical  has  adopted  the  last  alter- 

to  periodical  nat^ve»  fc^e  right  which  he  has  under  section  18  to  restrain  the 
to  restrain  proprietor  from  publishing  his  article  separately  is  not  copy- 
puWicationby  right  and  he  need  not  register  his  article  before  taking  pro- 
proprietor,  ceedings  (d).  In  the  case  of  Smith  v.  Johnson  (e)  where  the 
plaintiff  had  composed  certain  tales,  under  the  common  title 

{a)  (1904),  A.  C.  17. 

{b)  And  see  Leslie  v.  Young  (1894)*  A.  C.  335,  where  part  only  of  a  publication 
was  held  entitled  to  copyright.  Hayward  Bros.  v.  Lely  (1887),  56  L.  T.  418 ; 
Low  v.  Ward  (1868),  L.  B.  6  Eq.  415. 

{o)  Mayhew  v.  Maxwell  (I860),  1  J.  &  H.  312. 

(e)  (1863),  4  Giff.  632. 


{o)  Mas 
{d)  lb. 
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of  '  The  Chronicles  of  Stanfield  Hall,'  for  the  defendant  to  CAP- In- 
publish  in  the  *  London  Journal,'  of  which  he  was  the  pro- 
prietor, it  was  held  that  the  subsequent  publication  of  such 
tales  in  a  weekly  supplementary  number,  for  sale  with  or  with- 
out the  current  number  was  "  a  publication  separately  "  within 
the  meaning  of  section  18. 

It  is  submitted  that  the  proprietor  of  a  compilation  may 
have  copyright  in  the  whole,  without  proving  that  he  has 
copyright  in  each  separate  article. 

The  law  on  the  subject  of  encyclopaedias  and  periodicals  is  Suggested 
not  in  a  very  satisfactory  state,  and  by  the  recent  Copyright  f^*'1011  of 
Bill  of  1900  it  was  proposed  to  provide  that  where  a  person 
is  the  owner  of  an  encyclopaedia,  review,  magazine,  newspaper, 
or  other  collective  work,  and  employs  some  other  person  in  the 
composition  of  such  work,  or  any  part  thereof,  he  shall,  if  he 
has  paid  for  such  composition,  and  in  the  absence  of  any 
agreement  to  the  contrary,  be  entitled  to  the  copyright  ot 
such  collective  work  in  the  original  form  of  publication  only 
for  the  term  of  his  life,  and  thirty  years  after  the  end  of  the 
year  in  which  he  dies,  in  the  same  manner  as  if  he  had  been 
the  author  thereo£  Provided  that  the  contributor  of  any 
article  to  such  review,  magazine,  newspaper,  or  other  collective 
work  shall,  after  the  lapse  of  two  years  from  the  end  of  the 
year  in  which  it  was  first  published,  be  entitled  to  the  copy- 
right in  such  article  as  a  separate  work  for  a  similar  term. 
He  shall  also  during  such  period  of  two  years  be  authorised  to 
institute  any  proceedings  for  infringement  of  the  copyright  in 
his  article,  without  prejudice  to  the  right  of  the  proprietor  of 
the  magazine,  review,  newspaper,  or  other  like  work  to  institute 
like  proceedings. 

Apart  from  the  provisions  of  section  18,  a  person  may  be  An  employer 
an  author  though  he  does  not  compose   the   work.     If  ^^t^r^of 
employer  merely  suggests  a  subject  to  a  writer,  the  former  a  work, 
clearly   is  not  the  "  author "  (a) ;    but  the  case  is   different 
where    the   employer   does   more   than  suggest  the  subject, 
and  has  a  share  in  or  solely  designs  the  execution  of  the 
wort     Thus,  in  Barfield  v.  Nicholson  (b\  Sir  John  Leach  said : 
"I  am  of  opinion  that,  under  the  statute  (8  Anne,  c.   19), 
the  person  who  forms  the  plan,  and  who   embarks   in  the 
speculation  of  a  work,  and  who  employs  various  persons  to 
compose  different  parts  of  it,  adapted  to  their  own  peculiar 

(a)  Shepherd  v.  Conquest  (1866),  17  C.  B.  427.  See  24  L.  J.  (C.P.)  127  ;  2  Jur. 
(N.S.)236. 

(A)  (1824),  2  Sim.  &  Stu.  1 ;  2  L.  J.  Ch.  (0.8.)  90 ;  25  R.  R.  144;  Heine  v. 
Appleton,  4  Blatch.  (Amer.)  125. 
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Cap-  m*  requirements,  that  he,  the  person  who  so  forms  the  plan  and 
scheme  of  the  work,  and  pays  different  artists  of  his  own 
selection,  who,  upon  certain  conditions  contribute  to  it,  is  the 
author  and  proprietor  of  the  work,  if  not  within  the  literal 
expression,  at  least  within  the  equitable  meaning  of  the  statute 
of  Anne,  which,  being  a  remedial  law,  is  to  be  construed 
liberally." 

On  this  principle  was  determined  the  case  of  Ration  v. 
Kean  (a),  where  the  defendant,  with  the  aid  of  scenery,  dresses, 
and  music,  adapted  one  of  Shakespeare's  plays  to  the  stage,  and 
found  the  general  design  of  the  representation.  He  employed 
the  plaintiff,  a  well-known  musician  named  Hatton,  for  reward, 
to  compose,  and  he  did  compose,  as  part  of  the  representation, 
and  as  accessory  to  the  dramatic  piece,  a  musical  composition, 
which  formed  part  of  the  dramatic  piece,  on  the  terms  that 
the  defendant  should  have  the  liberty  of  representing  and 
permitting  to  be  represented  the  said  musical  composition 
with  the  dramatic  piece  as  part  thereof.  And  it  was  held 
that  the  defendant  had  the  sole  right  of  representing  the 
entire  dramatic  piece,  including  the  plaintiff's  musical  com- 
position, and  that  he  violated  no  right  of  the  plaintiff  within 
the  3  &  4  Will.  4,  c.  15  (6),  and  the  5  &  6  Vict.  c.  45,  by 
representing,  without  the  plaintiff's  consent  in  writing,  the 
entire  dramatic  piece,  including  the  plaintiff's  musical  com- 
position. The  reason  assigned  was  that,  though  the  plaintiff 
was  the  author  of  the  musical  composition,  it  appeared  that 
the  defendant  was  the  author  and  designer  of  the  entire 
dramatic  work,  and  with  respect  to  a  part,  accessory  to  that 
whole  (that  whole  consisting  of  something  produced  by  the 
skill  of  the  defendant  in  its  entirety),  he  employed  the  plaintiff. 
The  production  by  the  plaintiff  would  be  a  part  of  the  whole, 
and  the  defendant  would  have  the  sole  right  of  performing  and 
representing  the  entire  piece  in  conjunction  with  the  music. 

In  this  case  there  was  an  agreement  to  the  effect  that  the 
music  should  be  the  property  of  the  employer,  but  in  a  later 
case  the  Court,  on  the  supposed  authority  of  Hatton  v.  Kean, 
went  much  further.  Matthews,  the  manager  of  the  St.  James's 
Theatre,  had  employed  Wallenstein  to  furnish  music  for  that 
theatre.  The  latter  engaged  and  paid  the  musicians,  supplied 
the  instruments  and  compositions,  and  conducted  the  orchestra. 

(a)  (1859),  8  W.  R.  7  ;  see  Hazlitt  v.  Templeman  (1866),  13  L.  T.  (N.S.)  593  ; 
Stannard  v.  Harrison  (1871),  24  L.  T.  (N.S.)  670  ;  Springfield  v.  Thame  (1903),  19 
Times  L.  R.  650;  Little  v.  Govld,  2  Blatch.  (Amer.)  165;  Lawrence  v.  Dana, 
2  Am.  L.  T.  R.  (N.S.)  402  ;  Commonwealth  v.  Detilter,  3  Phila.  (Fa.),  Amer.  31. 

{b)  Vide  post j  Musical  and  Dramatic  copyright. 
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Besides  playing  general  orchestral  music  for  the  theatre,  it  0AP-  HI. 
was  his  duty  to  provide  incidental  music  for  dramas,  when 
necessary ;  and  such  music  he  might  either  select  or  compose. 
In  performance  of  this  duty  he  composed  incidental  music  for 
'  Lady  Audley*s  Secret/  a  drama  brought  out  by  Matthews, 
but  of  which  the  latter  was  not  the  author,  and  at  that  time 
was  not  even  the  owner.  In  composing  the  music  the  plaintiff 
had  received  no  assistance  from  the  manager,  and  had  himself 
found  the  paper  on  which  the  music  was  written,  and  employed 
a  person  to  copy  the  various  orchestral  parts  from  the  original 
score.  These  parts  the  composer  kept  in  his  own  possession, 
nor  did  the  theatre  have  a  library  of  music.  When  the 
engagement  between  Matthews  and  Wallenstein  had  ended, 
the  former  obtained  from  the  latter  a  duplicate  copy  of  the 
music,  with  permission  to  use  it  "  on  a  provincial  tour." 
Afterwards,  when  the  defendant,  Miss  Herbert,  had  succeeded 
Matthews  in  the  management  of  the  St.  James's  Theatre,  and 
Wallenstein  had  ceased  to  be  the  musical  director,  she  obtained 
permission  from  Matthews  to  represent  c  Lady  Audley's  Secret/ 
of  which  play  he  was  then  the  owner¥  and  received  from  him 
the  duplicate  copy  of  the  music  which  Wallenstein  had  made 
for  him.  The  original  score  was  still -in  the  possession  of  the 
composer,  who  had  given  no  consent  either  to  Matthews  or  to 
Miss  Herbert  to  use  the  music  in  London. 

The  Court  held  that  the  controlling  facts  in  the  case  were 
not  different  from  those  in  Hatton  v.  Kean;  that  the  music 
became  an  inseparable  part  of  the  drama,  and  was  not  an  inde- 
pendent composition  ;  that  Matthews,  by  virtue  of  the  contract 
of  employment,  had  acquired  an  unlimited  right  to  use  the 
music ;  and  that  the  defendant,  as  the  licensee  of  Matthews, 
was  also  entitled  to  use  it  (a). 

It  is  submitted  that  this  case  was  not  rightly  decided.  He  The  arranger 
who  arranges  music  for  any  instrument  is  the  author  of  suoh"f^auth.or 
arrangement,   though   he  may  not  be  the  composer  of  the  arrangement 

•  though  not 

mUSlC  the  compo8er 

The  question  may  occasionally  arise  as  to  whether  persons  of  the  music. 
agreeing  to  arrange  a  piece  together,  become  joint  authors  in  authorship, 
the  production,  and  frequently  much  difficulty  is  experienced 
in  deciding  what  constitutes  joint  authorship.  If  there  be  a 
joint  co-operation  in  carrying  out  the  same  design,  it  is  not 
essential  that  the  execution  of  the  design  should  be  equally 
divided.  Having  agreed  to  a  general  design  and  structure 
they  may  divide  their  parts,  and  work  separately.     The  pith 

{a)  Wallenstein  v.  Herbert  (1866),  15  L.  T.  (N.S.)  364  on  app.  (1867),  16  Id.  453. 
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Cap.  in.  ot  the  joint  authorship  consists  in  the  co-operation  in  a 
common  design,  and  whether  this  co-operation  takes  place 
subsequently  to  the  formation  of  the  design  by  the  one,  and 
is  varied  in  conformity  with  the  suggestions  or. views  of  the 
other,  it  has  equally  the  effect  of  creating  a  joint  authorship 
as  if  the  original  design  had  been  their  joint  conception.  But 
where  there  are  merely  some  additions  or  improvements  made 
to  a  complete  piece,  intended  to  render  it  more  acceptable  and 
attractive,  the  person  making  such  additions  or  improvements 
does  not  thereby  become  joint  author.  The  subject  was  fully 
debated  in  the  case  of  Levy  v.  Rutley  (a).  It  appeared  from 
the  evidence  that  in  1837  the  plaintiff,  who  was  then  pro- 
prietor of  the  Victoria  Theatre,  employed  a  Mr.  T.  E.  Wilks, 
author  of  about  fifty  other  dramas,  to  write  a  play  to  suit  the 
company  employed  at  his  theatre,  for  which  Wilks  was  to  be 
paid  twenty  guineas.  '  The  King's  Wager '  was  accordingly 
composed  by  Wilks,  and  delivered  to  the  plaintiff  in  October 
of  that  year.  Before  it  was  acted,  upon  the  complaint  of  his 
stage  manager,  plaintiff  requested  Wilks  to  come  to  the  theatre 
to  make  some  alterations.  Wilks  promised  to  come,  but  never 
appeared,  and  certain  alterations  were  made  by  the  plaintiff 
and  the  stage  manager,  after  which  the  play  was  acted  with 
considerable  success,  and  was  continued  at  the  Victoria  for  six 
weeks. 

Wilks  was  never,  in  fact,  paid  his  twenty  guineas,  the 
plaintiff  refusing  to  pay  him  that  sum  on  the  ground  that  he 
had  been  compelled  to  make  so  many  alterations.  At  length 
Wilks  agreed  to  accept  fifteen  guineas,  and  he  gave  a  receipt 
for  £4  15s.,  "  on  account  of  fifteen  guineas,  for  my  share,  title, 
and  interest  as  co-author  with  the  plaintiff  in  the  drama/'  and 
he  was  to  receive  the  balance  on  assigning  his  share.  No 
assignment  was  executed  and  Wilks  died  without  receiving 
the  balance  of  the  fifteen  guineas.  The  play  was  afterwards 
published  as  altered  by  the  plaintiff,  and  the  defendant  had 
caused  it  to  be  represented  at  the  theatre  of  which  he  was  the 
lessee.  It  was  shown  that  the  plot  of  the  piece  as  designed 
by  Wilks  was  not  in  any  way  altered  by  the  plaintiff;  his 
additions  and  variations  consisted  only  of  improvements  of 
the  parts  of  some  of  the  subordinate  characters,  and  a 
new  scene,  together  with  some  changes  in  words  and  direc- 
tions. 

The  Court  of  Common  Pleas  were  of  opinion  that  joint 

{a)  (1871),  L.R.6C.  P.  523  ;  Maclean  v.  Moody,  20  Sc.  Sees.  Cas.  2nd  Ser. 
1154. 
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authorship  consisted  in  the  co-operation  of  two  or  more  Cap-  m- 
authors  in  a  common  design,  and  not  the  alteration  by  one 
author  of  the  work  of  another,  without  the  latter's  consent  or 
ratification :  that  the  admission  of  co-authorship  in  the  receipt 
did  not  alter  the  facts,  and  that  a  mere  receipt  for  money  on 
account  was  no  assignment.  As  to  the  joint  authorship 
Mr.  Justice  Byles  said:  "It  is  admitted  that  Wilks  wrote 
most  of  the  play,  and  that  plaintiff  made  only  a  series  of  small 
alterations:  the  plaintiff,  therefore,  cannot  be  said  to  have 
been  the  sole  author,  even  if  the  declaration  had  been  framed 
so  as  to  enable  him  to  make  his  claim  on  that  ground.  If 
there  were  an  execution  by  two  or  more  persons  of  one 
common  design  for  a  dramatic  piece,  it  might  constitute  joint 
authorship,  although  one  person  had  contributed  a  very  small 
amount  of  work  to  the  execution ;  there  is  nothing  here  to 
show  any  common  design  between  Wilks  and  the  plaintiff,  and 
on  these  short  grounds  I  am  of  opinion  that  the  verdict  should 
be  entered  for  the  defendant."  And  in  this  opinion  both 
Mr.  Justice  Keating  and  Mr.  Justice  Smith  coincided,  the 
latter  adding :  "  Although  one  of  the  persons  engaged  should 
actually  write  a  much  greater  part  of  the  work  than  the  other, 
still  they  might  possibly  be  joint  authors.  Here  Wilks  was 
employed  to  write  as  an  author,  and  he  did  write  a  complete 
play;  Levy  considered  the  play  might  be  improved,  and  wrote 
a  new  scene,  and  made  various  alterations.  The  question  for 
us  is  whether  that  constituted  him  joint  author  with  Wilks, 
the  original  author.  What  is  the  scope  of  these  alterations  t 
The  main  plot  is  the  same  now  as  in  the  original  play,  and  it  is 
only  alleged  that  Levy  merely  improved  and  touched  up  some 
parts.  There  seems  to  have  been  no  agreement  between  the 
two,  or  intention  on  Wilks'  part  that  they  should  have  been 
joint  authors  originally.  I  suppose  there  are  few  instances  in 
which  alterations  have  not  been  made  by  managers  after  plays 
are  written  and  before  they  are  acted,  and  if  in  this  case  after 
the  piece  was  first  brought  to  Levy,  there  had  been  a  joint 
remodelling  of  the  play  by  Levy  and  Wilks  together,  they 
might  have  become  joint  authors;  but  the  evidence  fails  to 
establish  any  such  proceeding.  Reliance  was  placed  upon  the 
words  of  Wilks*  receipt  of  the  money  paid  him  on  account 
'  for  my  share,  title,  and  interest,  as  co-author  with '  Levy ;  as 
we  are  in  this  case  judges  of  fact,  we  may  consider  the  circum- 
stances under  which  this  receipt  was  given.  It  might  be 
evidence  that  they  considered  themselves  to  be  co-authors  at 
that  time,  but  that  statement  of  itself  did  not  make  them  so, 
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Cap-  1IL     it  was  not  an  admission  binding  upon  third  persons,  and,  as  I 
think,  was  not  warranted  by  the  facts  "  (a). 
One  of  If  there  be  two  or  more  proprietors  of  a  copyright  they  are 

^etorePmay  not  J0^  tenants,  but  their  rights  are  akin  to  those  of  tenants 
sue  for  in-  in  common  (b) ;  and  any  one  or  more  of  them  may  maintain 
fringemen      ftn  M^on  ggaingt  a  stranger  for  an  infringement  of  the  entire 

copyright  (c). 
Abandon-  It  has  been  said  that  an  author  may  by  his  conduct  or  by 

copyright  ^ifl  express  desire  abandon  his  copyright,  and  give  to  the 
public  a  right  to  publish  his  work  before  the  time  when  his 
copyright  would  expire  (d).  There  is  no  authority  on  the 
point,  and  it  is  difficult  to  say  what  amount  of  evidence  the 
court  would  require  as  to  the  fact  of  a  dedication  of  a  copy- 
right to  the  public. 
Abandon-  But  it  is  clear  that  a  proprietor  of  a  copyright  does  not 

ment°ht  *ose  kk  right  of  publication,  by  permitting  his  book  to  remain 
not  presumed  out  of  print  and  obsolete  for  any  number  of  years  (e).  The 
bdM^utof  coP*es  may  have  been  all  sold,  but  he  may  exercise  the  right 
print  he  has  of  republication  at  such  periods  as  he  thinks  likely 

to  answer  his  purpose  and  when  he  considers  he  can  best 
find  purchasers.  It  is  a  matter  on  which  he  has  a  right  to 
exercise  his  own  judgment. 

Nor  does  the  proprietor  of  a  copyright  lose  his  right  to 
prevent  an  infringement  by  reason  of  his  not  having  proceeded 
against  a  prior  infringement  of  which  he  had  no  knowledge. 
In  one  case  it  was  argued  that  by  reason  of  certain  prior 
infringements  having  been  passed  by  unrestrained,  therefore 
the  proprietor  had  lost  his  right  to  prevent  any  subsequent 
infringement,  but  the  plaintiff  stating  that  he  was  not  aware  of 
the  prior   infringement  the  court  declined   to  entertain  the 

{a)  24  L.  T.  Rep.  (N.S.)  C.  P.  621  ;  L.  R.  6  C.  P.  523,  to  which  report  of  the  case 
in  appended  a  note  in  which  it  is  stated  that  the  question  of  joint  authorship  of  a 
dramatic  piece  came  under  consideration  in  a  case  of  Shelfcy  v.  Boss,  tried  before 
Hannen,  JM  in  the  Bail  Court,  without  a  jury,  on  the  7th  of  June,  1871 .  The  circum- 
stances of  that  case  were  very  similar  to  those  of  the  principal  case  ;  aud  the  learned 
judge  distinctly  laid  it  down  that  alterations  in  a  dramatic  piece,  for  the  purpose  of 
rendering  it  more  attractive  or  better  adapted  for  stage  representation,  did  not 
constitute  the  person  making  them  a  "joint  author."  See  also  Springfield  v. 
Thame  (1903),  19  Times  L.  R.  650,  89  L.  T.  242,  where  plaintiff  had  sent  a  written 
account  of  an  event  to  a  newspaper,  the  sub-editor  of  which  altered  the  account, 
and  the  altered  account  was  inserted  in  the  newspaper,  the  sub-editor  was  held  to  be 
the  "author,"  but  the  decision  is  difficult  to  follow. 

(b)  Powell  v.  Head  (1879),  12  Ch.  D.  686. 

(c)  Lauri  v.  Eenad  (1892),  3  Ch.  402  ;  Trade  Auxiliary  Co.  v.  Middlesbrough, 
%c,  Association  (1889),  40  Ch.  D.  425. 

(d)  4  Burr.  2346,  2367,  2466  ;  and  see  2  Stark.  N.  P.  C.  382 ;  4  Camp.  N.  P.  C. 
8,  n. ;  Piatt  v.  Button  (1818),  19  Ves.  447  ;  FoUom  v.  Marsh,  2  Story's  R.  (Amer.) 
109  ;  Rundell  v.  Murray  (1821),  Jac.  Rep.  311-316 ;  see  Bartlett  v.  Crittenden, 
4  McLean  (Amer.)  303  ;  5  ib.  41. 

(e)  Weldon  v.  Dicks  (1878),  10  Ch.  Div.  247. 
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argument.    There  can  only  be  acquiescence  where  there  is  know-     Cap«  m- 
ledge,  and  the  court  will  not  assume  that  there  is  acquiescence 
where  there  is  no  knowledge,  though  it  is  true  that  knowledge 
and  acquiescence  are  in  many  cases  fatal  to  the  parties. 

In  a  case  (a)  where  the  plaintiff  gave  her  manuscript  to  a  Effect  of  un- 
publisher,  with  a  parol  licence  to  publish  it  at  his  own  risk  ^^"if ht 
and  expense,  and  disclaimed  any  intention  to  receive  any 
emolument  from  it,  and  the  defendant  published  it  for  fourteen 
years  (the  first  term  under  the  statute  then  in  force)  and  con- 
tinued to  publish  and  sell  it  afterwards,  and  the  plaintiff  then 
applied  for  an  injunction  to  restrain  its  further  publication  by 
the  defendant :  Lord  Eldon  refused  the  injunction,  upon  the 
ground  that  the  defendant  had  been  licensed  to  publish  without 
any  limitation  of  time.  The  question,  however,  was  left  un- 
decided whether  the  right  to  publish  did  not  remain  in  the 
plaintiff  concurrently  with  the  defendant,  or  whether  the 
defendant  had  acquired  any  right  as  against  the  public.  The 
defendant's  counsel  expressly  disclaimed  any  title  to  the  copy- 
right, admitting  that  there  was  no  legal  assignment  of  it.  The 
case  therefore  proceeded  upon  the  effect  of  a  parol  licence  to 
publish,  and  shows  that  such  licence  conveys  no  copyright  to 
the  exclusion  of  the  author. 

[a)  Rundell  v.  Murray  (1821),  Jac.  Rep.  311 ;  23  R.  R.  75 ;  Cooper  v.  Stephens 
(1895),  1  Ch.  567. 
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CHAPTER  IV. 

REGISTRATION    OF   COPYRIGHT. 

The  Book  of  A  Book  of  Registry  is  kept  by  the  Company  of  Stationers, 
Registry.  ^^  ^  ^j^t  of  the  entries  therein  is  clearly  shown  by  the 
2nd  section  of  the  Statute  of  Anne.  The  entry  is  deemed 
equivalent  to  notice  of  the  existence  of  the  copyright  in  the 
particular  book  or  article  registered.  Unless  such  entry  had 
been  provided,  many,  through  ignorance,  would  have  offended  (a). 
By  the  Statute  of  Anne  it  was  enacted  that  no  person  should 
be  subjected  to  the  forfeitures  or  penalties  therein  mentioned 
in  cases  of  infringement  of  copyright,  unless  the  title  to  the 
copy  of  such  book  should,  before  publication,  be  entered  in 
the  register  book  of  the  Stationers'  Company  (b). 

The  Statute  of  Anne  was,  however,  repealed  and  incorpo- 
rated in  that  of  the  5  &  6  Vict.  c.  45,  the  11th  section  of 
which  provides  that  a  book  of  registry,  wherein  may  be  regis- 
tered the  proprietorship  in  the  copyright  of  books,  and  assign- 
ments thereof,  and  in  dramatic  and  musical  pieces,  whether  in 
manuscript  or  otherwise,  and  licences  affecting  such  copyright, 
shall  be  kept  at  the  hall  of  the  Stationers'  Company  by  the 
officer  appointed  by  the  said  company  for  the  purposes  of  the 
Act,  which  shall  at  all  convenient  times  be  open  to  inspection 
on  payment  of  Is.  for  every  entry  which  shall  bo  searched  for 
or  inspected  in  the  same  book ;  and  that  such  officer  shall, 
whenever  reasonably  required,  give  a  copy  of  any  entry,  certi- 
fied under  his  hand,  and  impressed  with  the  stamp  of  the 
said  company,  to  any  person  requiring  the  same  on  payment 
Copy  of  to  him  of  5s.  (c) ;  and  such  copies  shall  be  received  in  evidence 
f%e^yi!r,m*  m  a^  courts,  and  in  all  summary  proceedings,  and  shall  be 
dence. 

(a)  Sect.  2  of  the  8  Anne,  c.  19. 

\h)  Ibid.,  and  see  Mali™,  V.-C,  in  Cktx  v.  The  Land  and  Water  (K  (1869),  18 
W.  R.  206;  seea/ite,  p.  21. 

(c)  Under  the  present  Stamp  Act,  the  Stamp  Act  of  1891,  a  stamp  of  1«.  is 
required  to  be  impressed  upon  a  certified  copy  of  the  entry,  because  it  is  an  entry 
on  a  public  register. 
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primd  fade  proof  of  the  proprietorship  (a)  or  assignment  of  Cap.  iv. 
copyright  or  licence  as  therein  expressed,  but  subject  to  be 
rebutted  by  other  evidence,  and  in  the  case  of  dramatic  or 
musical  pieces  shall  be  primd  facie  proof  of  the  right  of  repre- 
sentation or  performance,  subject  to  be  rebutted  as  aforesaid ; 
and  that  making  a  false  entry  in  the  book  of  registry,  or  wil- 
fully producing  or  causing  to  be  tendered  in  evidence  any 
paper  falsely  purporting  to  be  a  copy  of  any  entry  in  the  said 
book,  shall  be  deemed  an  indictable  misdemeanour,  and  What  to  be 
punished  accordingly.  It  provides,  further  (section  13),  that  entered- 
it  shall  be  lawful  for  the  proprietor  of  the  copyright  in  any 
book  to  make  entry  in  the  said  registry  book  of  (1)  the  title  of 
such  book  (J),  (2)  the  time  of  the  first  publication  (c),  (3)  the 
name  and  place  of  abode  of  the  publisher  (d)>  and  (4)  the 
name  and  place  of  abode  of  the  proprietor,  in  a  form  given  in 
the  schedule  annexed  to  the  Act,  upon  payment  of  5s.  to  the 
officers  of  the  said  company.  Section  24  provides  that  no 
proprietor  of  copyright  under  the  Act  shall  sue  or  proceed  for 
any  infringement  before  making  entry  in  the  book  of  registry. 

Neglect  to  register  on  the  part  of  the  official  at  Stationers1 
Hall  prevents  the  author  having  the  benefit  of  the  statute  as 
against  the  public  («). 

The  provisions  of  the  Act  in  respect  of  registration  must  be  Entry  must 
strictly  complied  with,  or  the  title  of  the  owner  of  the  copy- be  correct 
right  to  sue  will  be  imperilled.  Thus,  it  is  essential  that  the 
name  of  the  author  or  composer,  if  he  be  the  proprietor  of  the 
copyright,  be  correctly  stated  in  the  register,  and  where  B. 
adapted  the  music  of  N.  so  as  to  make  it  an  independent  com- 
position, it  was  held  that  it  was  insufficient  to  describe  the  work 
as  that  of  N.  (/);  though  there  is  nothing  either  in  the  Act 
or  the  form  of  certificate  given  in  the  schedule  requiring  regis- 
tration of  the  person  who  has  composed  the  work,  or  mention 
of  his  name,  if  at  the  date  of  registration  the  proprietors  of 
the  copyright  are  properly  described  (g).  So  the  insertion  in 
the  register  of  the  wrong  day  of  publication,  or  an  inaccurate 

(*)  mUuheimer  $  Faulkner  v.  Dunn  $  Co.  (1891),  64  L.  T.  452  ;  W.  N.  (1891), 
66  ;  Black  v.  Imperial  Book  Co.  (1903),  5  Ontario  L.  R.  184. 

{b)  Thomas  v.  Turner  (1886),  83  Ch.  Div.  292,  296. 

(r)  CoUingridge  v.  JSmmott,  W.  N.  (1887),  216;  57  L.  T.  864;  Mathieson  v. 
Harrod  (1868),  L.  R.  7  Eq.  272. 

(d)  Ckappell  v.  Daridson  (1856),  18  C.  B.  194  ;  Weldon  v.  Dicks  (1878),  10  Ch.  D. 
252  ;  Nottage  v.  Jackson  (1883),  11  Q.  B.  D.  627  ;  49  L.  T.  (N.S.)  339  ;  Kenrieh  v. 
Lawrence  (1890),  25  Q.  B.  D.  99  ;  Wooderson  v.  Tuck  (1887),  4  T.  L.  R.  57. 

(e)  See  Oassell  v.  Stiff  (18M),  2  K.  &  J.  279. 

(/)  Wood  v.  Boosey  (1868),  L.  R.  2  Q.  B.  340 ;  affirmed  in  Exch.  Ch.  L.  R.  3 
O  B  223 
ig)  Hiidesheimer  v.  Dunn  (1891),  64  L.  T.  452,  455. 
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Cap.  iv.  statement  of  the  names  of  the  publishers,  or  their  firm,  renders 
the  entry  on  the  registry  invalid.  A  proprietor  of  copyright 
in  a  book,  registered  his  book  by  making  an  entry,  purporting 
to  be  pursuant  to  the  Act,  but  in  such  entry  the  exact  date  of 
first  publication  was  not  stated,  the  day  of  the  month  being 
omitted,  and  the  month  and  year  only  inserted ;  on  his  filing  a 
bill  to  restrain  a  party  from  infringing  his  copyright,  the  court 
held,  that  the  suit  could  not  be  maintained,  as  the  entry  was 
defective,  there  being  no  entry  of  the  date  of  first  publication 
as  required  by  the  statute,  unless,  in  addition  to  the  month 
and  year,  the  day  of  the  month  is  also  stated  (a). 
Full  name  of  And  where  the  entry  in  the  registry  of  the  name  of  the 
publishers  was  "  Sampson  Low,  Son,  and  Marston,"  whereas  the 
name  of  the  firm  was  "  Sampson  Low,  Son,  and  Co./1  the  variance 
being  the  addition  of  the  third  name  of  the  partner  in  the 
firm,  instead  of  the  term  "Company,"  the  entry  was  held 
invalid.  "  One  almost  regrets,"  said  Kindersley,  V.-C,  in  the 
case  in  which  these  two  last  points  were  decided  (fc),  *  to  be 
obliged  to  come  to  the  consideration  of  points  which  are  so 
very  technical  as  these  which  I  am  obliged  to  consider ;  but  at 
the  same  time  they  are  points  not  only  which  a  defendant  or 
plaintiff  has  a  right  to  take,  but  which  are  of  importance  with 
reference  to  the  carrying  out  of  the  clearly  expressed  intention 
of  the  legislature  which  has  thought  fit  to  require,  in  order  to 
produce  certain  effects,  that  certain  strict  particulars  shall  be 
complied  with.  .  .  .  Now  though  it  is  probably  optional 
either  to  enter  the  name  of  the  firm  of  publishers,  or  the 
names  of  the  individuals  composing  that  firm,  if  you  profess  to 
enter  the  real  name  of  the  firm  you  must  do  so.  And  looking 
again  at  the  statement  in  the  bill,  I  find  in  express  terms,  that 
the  name  of  the  firm  is  not '  Sampson  Low,  Son,  and  Marston,' 
but  'Sampson  Low,  Son,  and  Co.'  I  am  almost  ashamed  to 
descend  to  these  minute  particulars,  but  it  must  be  done,  and 
it  is  sufficient  for  mo  to  say  that  in  my  opinion  either  of  these 
inaccuracies  (that  of  the  date  of  assignment,  and  name  of 
publishers)  is  quite  sufficient  to  lead  me  to  hold  that  the  entry 
of  the  proprietorship  is  insufficient,  and,  upon  that  ground, 
that  there  is  no  valid  -assignment  effected  by  the  subsequent 
entry  which  immediately  follows  that  of  the  assignment." 
And  it  is  absolutely   necessary   that   the   name  of  the  first 

(a)  Mathieson  v.  flarrod  (1868),  L.  R.  7  Eq.  270 ;  38  L.  J.  (Ch.)  139  ;  19  L.  T. 
(N.S.)  629  ;  17  W.  R.  99  ;  Wood  v.  Boosey,  supra  ;  Collette  v.  Ooode  (1878),  7  Ch. 
Div.  842 ;  Low  v.  Routle&ge  (1865),  33  L.  J.  (N.S.)  Ch.  717  ;  0*Uingridge  v.  Umimtt 
(1887),  57  L.  T.  864  ;  W.  N.  (1887),  216  ;  4  T.  L.  R.  99. 

(b)  Low  v.  RoutUdge,  mtpra. 
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publisher  of  the  book  be  duly  entered  on  the  register,  other-     Cap.  iv. 
wise  the  registration  is  defective  and  the  owner  cannot  sue  ~  ~~~ 

upon  his  title  for  infringement  (a). 

A  person  may  be  properly  on  the  register  as  proprietor  of  Proprietor 
the  copyright  who  is  in  fact  a  trustee  for  another,  but  in  such  ^jb^regis" 
a  case  it  must  be  proved  that  the  copyright  is  vested  in  the  trustee  for 
trustee.  In  London  Printing  Co.  v.  Cox  (b),  K.  and  Co.  wereanother' 
the  registered  owners  of  the  copyright  and  entered  into  an 
agreement  to  sell  it  to  the  A.  Co.  In  an  action  by  the  A.  Co. 
(who  had  registered)  and  K.  and  Co.  for  infringement,  it  was 
disputed  whether  the  letter  in  which  the  agreement  for  sale 
was  embodied  operated  as  an  assignment  of  the  copyright  from 
K.  and  Co.  to  the  A.  Co.,  or  merely  as  an  agreement  to  assign  it. 
Upon  this  point  the  Judges  differed,  Vaughan  Williams,  J.,  as 
Judge  of  first  instance,  and  Lindley,  L.J.,  in  the  Court  of 
Appeal,  being  of  opinion  that  it  was  only  an  agreement  to 
assign,  Fry  and  Lopes,  L.J.J.,  being  of  the  contrary  opinion, 
namely,  that  it  operated  as  an  actual  assignment ;  but  all  the 
Judges  were  clearly  of  opinion  that  if  K  and  Co.  had  not 
assigned,  but  had  only  agreed  to  assign,  they  were  correctly  regis- 
tered as  proprietors  and  could  sue  as  trustees  for  the  A.  Co. 
In  the  result,  the  action  was  dismissed  on  the  ground  that  the 
A  Co.  were  the  proprietors  of  the  copyright,  but  incompetent 
to  take  proceedings  because  they  were  not  registered. 

Again,  in  a  case  where  a  book  with  illustrations  was  pre- 
pared on  behalf  of  a  limited  Company  who  paid  for  them,  but 
registration  was  taken,  in  accordance  with  the  usual  practice  of 
the  Company,  in  the  name  of  Wesley  Taylor,  the  managing 
director,  an  action  brought  by  Wesley  Taylor  and  the  Com- 
pany was  dismissed  on  the  ground  that,  the  copyright  being 
vested  in  the  Company,  Wesley  Taylor  was  not  properly 
registered  as  proprietor,  and  there  was  no  registration  hi  the 
name  of  the  Company  (c).  "  It  is  said,"  remarked  Kekewich, 
J„  u  that  he  [Wesley  Petty]  is  a  trustee  for  the  Company.  It 
is  more  easy  sometimes  to  say  that  a  man  is  a  trustee  than  to 
explain  how  he  is  a  trustee,  or  why.  In  one  sense  he  is  a 
trustee  for  the  Company.  I  have  no  doubt  that  if  he  can 
properly  be  held  to  be  the  proprietor  of  this  copyright,  he  is  so 
far  a  trustee  of  his  proprietorship  for  the  Company  that  he 
cannot  set  up  his  own  title  against  his  principals ;  but  he  is 

(a)  Cvote  v.  Judd  (1888),  23  Ch.  Div.  727  ;  31  W.  R.  423  ;  48  L.  T.  205  ;  53  L.  J. 
(Ch.)  36  ;  ChappeUx.  DaricUon  (1855),  18  C.  B.  194  ;  WeUkm  v.  Dicks  (1878),  10 
Ch.  Div.  252. 

(b)  (1891),  3  Ch.  291 ;  66  L.  J.  Ch.  707  ;  65  L.  T.  60  ;  7  T.  L.  R.  738. 
{c)  Petty  v.  Taylar  (1897),  1  Ch.  465. 
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not  a  trustee  in  tbe  sense  that  any  legal  ownership  ever 
became  vested  in  him.  Copyright  is  a  thing  known  to  the 
law  as  capable  of  acquisition  and  assignment  in  a  particular 
way,  and  there  is  nothing  to  show  here  that  Wesley  Petty  ever 
acquired  anything  at  all.  He  acted  simply  as  the  agent  of  the 
incorporated  Company  "  (a). 

In  both  the  cases  above  referred  to  it  was  held  that  a  com- 
bination of  two  persons,  neither  of  whom  is  entitled  to  sue, 
cannot  constitute  a  person  who  is  entitled  to  sue.  It  was  put 
by  Fry,  L.J.,  in  the  first  case,  in  this  way :  "  I  have  no  doubt 
whatever  that  a  trustee  in  whom  a  copyright  is  vested  may  be 
registered  as  the  owner,  and  may  sue  in  that  character ;  but  it 
is  impossible  for  one  person  to  be  the  owner  and  another 
person  to  be  on  the  register,  and  for  those  two  persons  suc- 
cessfully to  sue."  (J). 

There  appears  to  have  been  an  idea  that  the  name  of  the 
first  publisher  who  registers  is  sufficient,  but  it  is  not  so.  If 
the  author  A.  sells  his  book  and  the  copyright  to  B.  who 
publishes  it  but  does  not  register,  and  B.  subsequently  sells 
the  copyright  to  C,  another  publisher,  and  the  copyright  is 
infringed  during  C.'s  proprietorship,  in  order  to  entitle  him  to 
sue  C.  would  have  to  make  an  entry  in  which  he,  C,  would 
appear  as  proprietor  and  B.  as  publisher,  although  in  fact  B. 
had  ceased  to  be  the  publisher.  In  Coote  v.  Judd  (c)  Vice- 
Chancellor  Bacon  said :  "  In  my  opinion  the  statute  requires 
something  more  than  registration  of  the  name  of  the  person 
who  happens  to  be  the  publisher  at  the  date  of  the  registra- 
tion: it  requires  that  the  name  of  the  person  who  first 
published  the  book  should  appear,  and  this  for  the  best  of 
reasons,  in  order  that  everybody  connected  with  the  regis- 
tration may  ascertain  for  himself  how  far  the  right  of  a  person 
claiming  from  or  under  the  first  publisher  may  be  successfully 
challenged." 

But  in  registering  it  is  sufficient  to  enter  the  first  publisher 
under  the  trade  name  of  the  firm,  and  the  actual  proprietor 
of  the  copyright  at  the  time  of  registration  (rf),  without 
stating  who  the  first  proprietor  was,  or  how  the  copyright 
devolved  upon  the  present  proprietor. 

So  where  an  author  registered  his  work  in  1877,  it  having 
been  published  in  1854,  by  entering  the  name  of  the  pub- 
lishers and  place  of  abode  as  u  Newby  and  Co.,  Welbeck  Street, 

(a)  (1897),  1  Ch.  at  p.  473. 

(b)  (1891),  3  Ch.  at  p.  303.  (c)  (1883),  23  Ch.  D.  727. 

(d)  See  The  London  Printing  and  Publishing  Alliance,  Limited,  and  Keep  $  Co. 
v.  Cox  [1891]  3  Ch.  291  ;  7  T.  L.  R.  738. 
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Cavendish  Square,  London,"  and  the  name  and  place  of  abode  of    Cap-  iv 

the  proprietor  of  the  copyright  as  Christopher  Edward  Weldon, 

and  the  date  of  the  first  publication  as  "July  16,  1854/'  and 

it  was  objected  that  the  name  of  the  original  proprietor  should 

have  appeared,  Vice-Chancellor  Malins  held  the  registration  to 

be   sufficient.     He  considered   it  clear  that  the  "name    and 

place  of  abode  of  the  proprietor  of  the  copyright/'  meant  not 

the  original  proprietor,  but  the  person  who  is  the  proprietor 

at  the  time  the  registration  takes  place.     "  What  difference/' 

said  he,  "  can  it  make  to  anybody  who  the  original  proprietor 

was  ?     It  may  be  material  to  know  who  the  original  publisher 

is,  the  object  being  that  a  person  registering  may  not  pass  off 

a   fraudulent   entry,  but   that    he   shall  give    the  public   an 

opportunity  of  inquiring  of  the  publisher  whether  it  was  a 

genuine  transaction,  or  whether  the  date  has  been  fictitiously 

inserted,  and  therefore  it  is  required  that  the  name  of  the 

original  publisher  should  be  given,  but  it  does  not  mean  that 

the  original  proprietor,  but  that  the  present  proprietor  should 

be  given  "  (a). 

L.  and  Sons  registered  a  cricketing  scoring-sheet,  dating  it  First  date  of 
1851,  and,  dissolving  partnership,  again  registered  it  in  L.'s[^uua^lon 
own  name,  dating  it   1863.     P.  having  published  the  same  stated. 
thing,  L.  threatened  an  action.     P.  continued  to  publish,  and, 
on  L.  becoming  bankrupt,  purchased  it  of  the  assignees  for 
£20.     W.,  who  had  bid  £10,  purchased  the  sheet  of  P.  for 
some  time,  but  ultimately  printed  and  published  the  left-hand 
half,  containing  the  totals  of  runs,   but  not  an    analysis   of 
bowling,  which  was  on  the  right-hand  half.     On  a  bill  filed  to 
restrain  the  alleged  infringement  of  the  copyright,  it  was  deter- 
mined that  the  second  registration  was  fatal,  not  showing  the 
real  first  date  of  publication  (&). 

The  correct  title  of  the  book  must  be  entered  on  the  register.  Correct  title 
In  an  action  in  the  County  Court  for  an  injunction  and  damages  J^tSred. 
for  infringement  of  a  trade  catalogue,  infringement  was  ad- 
mitted, but  the  defendant  alleged  that  the  title  of  the  catalogue 
was  not  duly  registered.  It  appeared  that  on  the  outside  cover 
of  the  catalogue  were  the  names,  occupations,  and  addresses  of 
the  defendants  as  manufacturers  of  shop  fittings.  On  the  first 
inside  page  the  names,  occupations,  and  addresses  were  repeated, 
but  at  the  foot  was  added  "  Illustrated  Catalogue  and  Price- 
List.     Shop  fittings  of  every  description  kept  in  stock  or  made 

(a)  Weldon  v.  Dicks  (1878),  10  Cb.  Div.  247  ;  "  Trial  and  f  riumph." 
{b)  Page  v.  WU&en,  (186i>),  20  L.  T.   435;  17  W.    R.   483;  Hkoma*  v.  Turner 
( 1886),  33  Ch.  Div.  292. 
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to  order."  There  was  nothing  else  in  the  nature  of  a  title. 
The  work  contained  illustrations  and  prices  of  shop  fittings. 
It  was  registered  under  the  title  of  "  Illustrated  book  of  shop 
fittings/'  in  the  names  of  the  plaintiffs.  The  judge  held  that 
"  the  title  "  of  the  work  was  not  properly  registered  under  the 
Act,  and  this  decision  (reversing  that  of  the  Divisional  Court) 
was  confirmed  by  the  Court  of  Appeal  (a). 

In  the  case  referred  to  there  was  a  title,  and  in  a  previous 
edition  of  the  catalogue  the  same  words  occurred  on  the  out- 
side page,  and  also  on  the  same  part  of  the  inside  page,  as  the 
words  in  the  catalogue  in  question,  and  those  words  had  pre- 
viously been  registered  as  a  title.  Consequently  the  parties 
had  actually  admitted  that  there  was  a  title,  and  it  was 
incumbent  upon  them  to  register  this  accurately. 

The  Lord  Chief  Justice  Coleridge  considered  that  if  the 
old-fashioned  plan  of  having  no  short  title,  but  a  long  descrip- 
tion of  the  author  and  his  work  were  revived  a  question  might 
arise  whether  taking  a  part  of  that  description  and  registering 
it  as  the  title  would  not  be  sufficient.  It  is  not  likely  that  we 
should  ever  return  to  the  practice  of  the  early  printers  of  the  1 5th 
century,  who  employed  no  title-page  at  all,  but  it  was  possible 
that  books  might  yet  be  issued  occasionally  without  a  title- 
page,  and  even  without  what  in  early  times  answered  to  a 
certain  extent  its  object,  a  colophon.  If  such  a  case  should 
arise  the  probability  was  that  a  statement  of  the  fact,  together 
with  a  description  of  the  book,  would  be  sufficient  for  the 
purpose  of  registration.  The  Act  required  "  the  title  "  to  be 
entered,  but  if  there  were  none,  it  could  not  be  entered ;  all 
that  the  case  of  Harris  and  another  v.  Smart  decided  was  that  if 
there  were  a  title  it  must  be  correctly  entered  on  the  register. 

In  Lover  v.  Davidson  (b)  the  plaintiff,  who  was  residing  in 
New  York  at  the  time  the  entry  was  made,  gave  the  address 
of  his  English  publishers  in  the  entry  under  the  above  pro- 
vision, and  Cresswell,  J,,  was  of  opinion  that  Mr.  Lover,  the 
plaintiff,  having  at  that  time  no  other  place  of  abode  in 
England,  had  very  properly  described  himself  as  of  a  place 
where  he  might  be  communicated  with. 

The  provision  with  reference  to  the  place  of  abode  of  the 
assignee  would  seem  not  to  apply  to  the  case  of  an  assignee  to 
whom  the  proprietorship  has  been  assigned,  not  according  to 
the  statutory  mode,  but  by  an  independent  method.     As  soon 


(a)  Harris  and  another  v.  Smart  (1889),  6  T.  L.  R.  594. 

{b)  (1856),  1  C.  B.  (N.8.)  182;  Xottage  v.  Jacks**  (1883),  11  Q.  B.  D.  627  ;  49 
L.  T.  339. 
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as  the  copyright  is  established  in  the  original  proprietor,  there  CAP-  lv 
is  nothing  to  prevent  him  from  assigning  by  any  other  method, 
although  the  statute  provides  one  more  convenient  and  less 
expensive  than  the  ordinary  mode  of  assurance  by  deed.  If 
the  statute  is  resorted  to,  the  terms  of  it  must  be  complied 
with.  Unfortunately,  there  is  a  discrepancy  between  the  enact- 
ment in  the  13th  section,  and  the  schedule  No.  5,  to  which 
that  section  expressly  refers.  The  section  requires  that  there 
shall  be  an  entry  "of  such  assignment,  and  of  the  name 
and  place  of  abode  of  the  assignee  thereof,  in  the  form  given 
in  that  behalf  in  the  said  schedule/7  but  when  we  turn  to  the 
schedule  there  is  no  reference  to  the  place  of  abode  of  the 
assignee. 

In  the  case  of  Liverpool  General  Brokers  Association  v.  Coin-  Assignee 
mercial  Press  (a),  Mr.  Justice  Kennedy  declined  to  follow  a mu8t  register' 
dictum  of  Cockburn,  C.J.,  expressed  in  Wood  v.  Boosey  (b)  to 
the  effect  that  an  assignee  of  copyright  could  sue  without  being 
entered  on  the  register,  holding  that  such  assignee  is  a  "  pro- 
prietor" and  as  such  must  be  registered  before  he  can  sue 
under  section  24. 

By  the  14th  section  it  is  provided,  That  if  any  person  shall  Expunging 
deem  himself  aggrieved  (c)  by  any  entry  made  under  colour  entry?1"* 
of  this  Act  in  the  said  book  of  registry,  it  shall  be  lawful  for 
such  person  to  apply  by  motion  to  the  courts  of  law  in  term 
time,  or  to  apply  by  summons  to  any  judge  of  such  courts  in 
vacation,  for  an  order  that  such  entry  may  be  expunged  or 
varied;  and  that,  upon  any  such  application  by  motion  or 
summons,  the  court  or  judge,  as  the  case  may  be,  shall  make 
such  order  for  expunging,  varying,  or  confirming  such  entry, 
either  with  or  without  costs,  and  the  officer  appointed  by  the 
Stationers'  Company  for  the  purposes  of  this  Act  shall,  on  the 
production  to  him  of  any  such  order  for  expunging  or  varying 
any  such  entry,  expunge  or  vary  the  same  according  to  the 
requisitions  of  such  order  (d). 

It  seems  that  the  court  will  not  exercise  its  power  under  But  the  entry 
the  above  section  to  expunge  any  entry  of  proprietorship  of  ^Sriy  Bhown 

to  be  false. 

(/i)  (1897),  2Q.B.1;  Troitzoch  v.  Bees  (1887),  3  Times  L.  R.  773. 

(b)  (1867),  L.  B.  2  Q.  B.  340,  351. 

(e)  GrareS  Case  (1869),  L.  R.  4  Q.  B.  721-724,  and  the  case  of  'The  Roll-Call,' 
Publishers'  Circular,  Feb.  16,  1876 ;  Ex  parte  Poulton  $  Son  (1884),  53  L.  J.  Q.  B. 
320  ;  32  W.  R.  648. 

(d)  See  Ex  purte  Bastow  (1854),  14  C.  B.  631.  Where  the  plaintiffs  did  not  in 
their  statement  of  claim  expressly  ask  that  the  registration  of  the  defendants  as 
owners  of  the  copyright  might  be  expunged,  it  was  held  that  an  order  to  that 
effect  could  not  be  made  at  the  trial,  but  that  the  plaintiffs  must  make  a  summary 
application  for  that  purpose  under  the  above  section.  Hole  v.  Bradbury  (1879), 
12  Ch.  D.  886. 
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Cap-  iv-  copyright  in  the  registry  book,  unless  it  be  clearly  and  unequi- 
vocally  shown  that  it  is  false ;  or  vary  it,  unless  satisfied  by 
affidavit  that  in  doing  so  it  would  make  a  true  entry  (a).  To 
induce  the  court  to  interfere  it  must  be  satisfied  that  there  is 
something  unfair  in  the  entry,  by  reason  of  the  misconduct  of 
the  person  who  made  it,  or  some  right  of  the  applicant  which 
has  been  injuriously  affected  thereby. 
Who  ha*  a  It  is  not  every  one  who  disputes  the  plaintiff's  title,  who  has 

entry  ex-  Ve  a  right  to  call  upon  the  court  to  expunge  the  entry;  for  it 
punged.  would  seem  that  there  is  no  power  to  restore  the  entry,  if  once 
struck  out ;  and  that  the  Court  ought  not,  therefore,  to  take 
such  a  step,  unless  it  be  clear  that  the  plaintiff  has  no  right  to 
use  the  entry  at  the  trial,  and  this  is  a  point  which  ought  to 
be  settled,  not  on  affidavits,  but  by  an  issue.  And  in  one 
case  (b),  where  an  additional  entry  had  been  made  at  Stationers9 
Hall  concerning  the  copyright  of  Auber's  opera, '  Fra  Diavolo,' 
subsequent  to  the  commencement  of  disputes,  and  an  applica- 
tion was  made  under  section  14  to  have  the  entries  expunged, 
the  court  refused  to  expunge  the  entry,  but  ordered  an  issue 
to  be  tried  to  determine  the  question  of  copyright,  on  the  trial 
of  which  the  entry  was  (by  consent)  not  to  be  used,  and  stayed 
proceedings  in  the  action  in  the  meantime. 

In  Ex  parte  Davidson  (c)  Cocks  brought  an  action  against 
Davidson  for  publishing  three  pieces  of  music  alleged  to  be 
the  copyright  of  Cocks.  Before  the  action  three  entries  had 
been  made  in  the  registry.  These  entries  as  they  stood  would 
afford  primd  facie  evidence  of  Cocks'  copyright  in  the  three 
pieces.  Davidson  obtained  a  rule  nisi  to  expunge  or  vary  these 
entries.  It  was. obtained  on  an  affidavit  by  which  it  appeared 
that  Davidson  claimed  no  copyright  in  the  airs  himself,  but 
that  his  case  was  that  they  were  old  pieces,  and  that  the 
persons  who  on  the  entries  professed  to  be  the  authors  were 
not  really  the  authors ;  and  the  affidavits  deposed  to  informa- 
tion and  belief  as  to  the  facts,  which,  if  true,  proved  the  pieces 

(n)  E*  parte  Davidson  (1856),  18  C\  B.  297  ;  S.  C.  25  L.  J.  (C.P.)  237 ;  2  Jur. 
(N.S.)  1024. 

(b)  "  Persons  aggrieved  "  in  general  are  those  whose  title  conflicts  with  that  of 
the  person  registered  :  (Itapivll  v.  Purday  (1845),  12  M.  &  W.  303.  But  in 
Ejc  parte  Poulttrn  4'  Son  (1884),  53  L  J.  Q.  B.  320,  32  W.  R.  684.  the  Court 
(Den man  and  Williams,  J.J.)  made  an  order  varying  the  entry  upon  the  applica- 
tion of  the  person  who  had  caused  the  incorrect  entry  to  be  made.  As  to  who  is  a 
party  aggrieved  under  the  14th  section,  see  further  Ejt  parte  Daridson,  *Upra% 
But  a  person  convicted  of  infringing  the  copyright  in  certain  paintings  and  photo- 
graphs of  the  registered  proprietor,  and  who  'sets  up  no  title  in  himself  or  adduces 
no  evidence  to  rebut,  the  prima  facie  evidence  of  proprietorship  afforded  by  the 
book  of  registry,  is  not  a  person  u  aggrieved  "  within  the  meaning  of  the  above 
section  ;  Re  Waller  4'  Grare*  (1869).  20  L.  T.  877. 

(e)  (1853),  2  Ellis  &  B.  577. 
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were  older  than  the  supposed  authors.  The  counsel  for  Cocks  cap.  iv. 
refused  to  consent  not  to  use  these  entries  on  the  trial.  The 
court  declined  to  expunge  the  entries,  but  made  an  order, 
without  consent,  that  the  rule  should  be  enlarged  till  the  trial 
of  an  issue  to  determine  the  question  of  copyright,  in  which 
Cocks  should  be  plaintiff,  and  on  the  trial  of  which  the  entries 
should  not  be  used;  and  that  in  the  meantime  proceedings 
in  the  action  should  be  stayed.  The  court,  however,  has 
refused  to  follow  this  precedent,  holding  that  its  power  is 
only  to  expunge  or  vary  an  entry  and  that  it  has  no  juris- 
diction to  deprive  a  plaintiff,  without  his  consent,  of  the 
advantage  given  him  by  the  statute  of  his  entry  in  the 
register  being  prima  facie  evidence  of  his  proprietorship  of 
the  copyright  (a). 

There  is,  probably,  no  appeal  from  an  order  of  the  court  Appeal. 
ordering  an  entry  to  be  expunged,  and,  at  any  rate,  there  is  no 
appeal  from  an  order  made  by  a  vacation  judge,  sitting  as  a 
Divisional  Court,  to  the  Divisional  Court  (6). 

No  copyright  is  acquired  under  5  &  6  Vict.  c.  45,  by  the  No  copyright 
registration  of  a  book  before  its  actual  publication  (c).     The  Juration 
statute  contemplates  two  things :   first,  that  the  person  who  before  pub- 
makes  the  entry  at  Stationers'  Hall  shall  be  the  proprietor  of  Icatlon* 
the  copyright,  and  secondly,  that  the  book  to  which  the  entry 
relates  shall  be  a  published  book.     Consequently,  no  man  who 
is  not  the  proprietor  of  the  copyright  in  a  published  book,  can 
make  an  entry  with  respect  to  it  that  will  be  of  any  avail  (d). 
Until  the  thing  is  published  and  given  to  the  world,  it  is  not 
within  the  statute  (e).     And  the  mere  registration  of  the  name  Registration 
of  a  proposed  periodical  will  not  give  copyright  in  that  name  fnteodSl01 
or  the  right  Xo  use  it  as  a  trade-mark.     In  Hogg  v.  Maxwell  (/),  periodical 
it  was  contended,  that  as  by  sections  2  and  13  of  5  &  6  Vict.  c^£h£ive 

{a)  Ex  parte  Davidson  (1856),  18  C.  B.  297. 

(h)  In  the  matter  of  4The  Young  Duchess '  (1891),  8  T.  L.  R.  41,  see  Ex  parte 
Davidson  (1856),  18  C.  B.  297.  Cliappell  v.  Purday  (1845),  12  M.  &  W.  303,  as  to 
appeal  generally. 

(c)  *'  It  is  inconsistent  with  the  whole  scheme  of  the  Copyright  Act/'  said  Vice- 
Chancellor  Wood,  "  that  you  should  be  able  to  register  a  book  not  published ; 
as  the  Act  gives  a  right  merely  from  the  date  of  the  first  publication,  and  it  must 
therefore  be  idle  to  register  a  book,  as  it  were,  in  embryo."  Correspondent  News- 
paper Co.  v.  Saunders  (1865),  11  Jur.  (N.S.)  540  ;  13  W.  R.  804  ;  12  L.  T.  (N.S.) 
540 ;  Maxwell  v.  Hogg,  Hogg  v.  Maxwell  (1867),  L.  R.  2  Oh.  307 ;  Henderson  v. 
Maxwell  (1877),  5  Ch.  Div.  892 ;  Cassell  v.  1^1^(1856),  2  Kay  &  J.  279  ;  see  also 
Murray  v.  Bogue  (1852),  1  Drew.  353  ;  Talbot  v.  Judges  (1887),  3  T.  L.  R.  398. 

(d)  The  London  Printing  and  Publishing  Alliance  (Limited)  v.  Horace  Cox 
[1891],  3  Ch.  291  ;  7  T.  L.  R.  738. 

(e)  Henderson  v.  Maxwell  (2)  (1877),  5  Ch.  Div.  892. 

(/)  (1867),  L.  R.  2  Ch.  Ap.  316;  36  L.  J.  (Ch.)  433;  16  L.  T.  (N.S.)  183; 
Sehore  r.  Sehmincke  (1886),  33  Ch.  Div.  546 ;  55  L.  J.  (Ch.)  892  ;  55  L.  T.  212 ; 
34  W.  R.  700  ;  The  Primrose  Press  Agency  Co.  v.  Mark  Knowles  and  others  (1886), 
2  T.  h.  B.  404. 
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Cap.  iv.  c.  45,  every  "part"  of  a  book  may  be  registered,  and  a  right 
to  restrain  the  piracy  of  it  thereby  acquired,  the  registration 
of  the  title  'Belgravia'  by  the  Messrs.  Hogg  in  October  1863, 
three  years  before  the  publication  of  a  magazine  bearing  that 
name,  gave  them  a  copyright  in  that  title.  To  this  Lord  Cairns 
replied :  "  It  is  said  that  the  word  «  Belgravia '  being  used  upon 
the  title-page  of  the  magazine,  was  part  of  a  volume.  But  at 
the  time  of  making  the  entry  in  the  registry  of  Stationers' 
Hall  there  was  no  volume,  no  part  of  a  volume,  no  sheet,  no 
separate  portion  of  a  publication  of  any  kind  or  description. 
There  was  nothing  in  existence  except  that  very  entry  itself, 
and  the  entry  of  the  name  of  a  future  publication.  It  is  quite 
absurd  to  suppose  that  the  legislature  in  providing  for  the 
registration  of  that  which  was  to  be  the  indicium  of  something 
outside  the  registry,  in  the  shape  of  a  volume,  or  part  of  a 
volume,  meant  that  by  the  registration  of  one  word,  copyright 
in  that  one  word  could  be  obtained,  even  although  that  one 
word  should  be  registered  as  what  was  to  be  the  title  of  a  book 
or  of  a  magazine.  ...  I  apprehend  that  if  it  were  necessary 
to  decide  the  point  it  must  be  held  that  there  cannot  be  what 
is  termed  copyright  in  a  single  word,  although  the  word  should 
be  used  as  a  fitting  title  for  a  book.  The  copyright  contem- 
plated by  the  Act  must  be  not  in  a  single  word,  but  in  some 
words  in  the  shape  of  a  volume,  or  part  of  a  volume,  which  is 
communicated  to  the  public,  by  which  the  public  are  benefited, 
and  in  return  for  which  a  certain  protection  is  given  to  the 
author  of  the  work." 
Attempt  to  An  attempt  to  secure  a  title  has  been  made  by  registering  a 
b^dummy  dummy  book  to  which  the  title  of  an  intended  book  has  been 
book.  appropriated,  and  it  is  thought  by  this  means  to  obtain  an 

exclusive  right  to  the  title.  This  is  probably  a  delusion.  No 
case  has  ever  gone  beyond  the  principle  that  the  proprietor  of 
the  particular  title  has  a  right  to  prevent  any  other  person 
from  adopting  the  same  name  for  any  other  similar  production. 
When  the  proprietor  of  the  Era  newspaper  sought  to  restrain 
the  use  of  this  title  with  the  addition  of  "  New  "  by  a  rival 
publication,  the  Lords  Justices  reversed  the  decision  of  Vice- 
Chancellor  Bacon,  and  held  that  there  was  no  ground  for 
granting  an  injunction.  They  considered  that  the  real  ques- 
tion was  this,  "  Is  what  appears  on  the  front  of  the  paper 
calculated  to  deceive  an  ordinary  purchaser  into  the  belief  that 
the  article  sold  to  him  is  other  than  what  it  seems,  and  what 
it  seeks  to  imitate  ?  "  Unless  fraud  in  a  sense  is  proved,  or 
at    least  a  probability   of  a  deception  or  imposition  on   the 


REGISTRATION   OF   COPYRIGHT.  125 

public  is  established,  a  plaintiff  could  not  well  succeed.     In  an     cap.  iv. 
American  case  (a)  the  Court  distinctly  held  that  the  title  of  a 
copyrighted  publication  was  not  capable  of  protection  as  copy- 
right, except  in  conjunction  with  the  publication  which  it  was  used 
to  designate,  and  that  the  copyright  in  the  paper  in  question, 
not  having  been  infringed,  that  in  the  title  had  not  been.     In 
the  case  referred  to,  Mr.  Justice  Shepley  puts  the  point   in 
question  very  clearly.     "  It  is  only,"  said  he,  "  as  part  of  the 
book,  and  as  the  title  to  that  particular  literary  composition 
that  the  title  is  embraced  within  the  provisions  of  the  Act.    It 
may  possibly  be  necessary  in  some  cases  in  order  to  protect, 
the  copyrighted  literary  composition,  for  courts  to  secure  the 
title  from  piracy,  as  well  as  other  productions  of  the  mind  of 
the  author  in  the  book.     The  right  secured  by  the  Act,  how- 
ever, is  the  property  in  the  literary  composition,  the  product 
of  the  mind  and  genius  of  the  author,  and  not  in  the  name  or 
title  given  to  it.     The  title  does  not  necessarily  involve  any 
literary  composition ;  it  may  not  be,  and  certainly  the  statute 
does  not  require  that  it  should  be,  the  product  of  the  author's 
mind.     It  is  not  necessary  that  it  should  be  novel  or  original. 
It  is  a  mere  appendage  which   only  identifies  and  frequently 
does  not  in  any  way  describe  the  literary  composition  itself  or 
represent  its  character.     By  publishing,  in  accordance  with 
the  requirements  of  the  copyright  law,  a  book  under  the  title 
of  the  life  of  any  distinguished  statesman,  jurist,  or  author,  the 
publisher  could  not  prevent  any  other  author  from  publishing 
an  entirely  different  and  original  biography  under  the  same 
title.     When  the  title  itself  is  original,  and  the  product  of  the 
author's  own  mind,  and  is  appropriated  by  the  infringement, 
as  well  as  the  whole  or  a  part  of  the  literary  composition 
itself,  in  protecting  the  other  portions  of  the  literary  com- 
position, Courts  would  probably  also  protect   the  title.     But 
no  case  can  be  found  either  in  England  or  this  country,  in 
which,  under  the  law  of  copyright,  Courts  have  protected  the 
title  alone  separate  from  the  book  which  it  is  used  to  desig- 
nate" (b). 

The  entry  requires  the  date  of  publication  to  be  given,  and 
the  form  in  the  schedule  to  the  statute  makes  this  clear,  and 
this  obviously  cannot  be  given  if  the  book  be  not  already 
published. 

In  the  case  of  any  encyclopedia,  review,  magazine,  periodical  Registration 

necessary  to 

(a)  Osgood  v.  Allen,  1  Holme*  (Amer.)  185. 

{b)  See  Dicks  v.  Yates  (1881),  18  Ch.  Div.  78  ;  Licensed  Victuallers'  Newspaper 
Co.  v.  Bingham  (1888),  38  Ch.  Div.  139. 
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work,  or  other  work  published  in  a  series  of  books  or  parts,  the 
proprietor  of  the  copyright  must,  under  section  19,  register  (1) 
the  title  of  the  work,  (2)  the  date  of  the  publication  of  the 
first  volume,  number,  or  part,  or  of  the  first  volume,  number,  or 
part  published  after  the  passing  of  the  Act,  (3)  the  name  and 
place  of  abode  of  the  proprietor,  and  (4)  the  name  and  place 
of  abode  of  the  publisher,  when  such  publisher  is  not  the 
proprietor. 

When  the  first  volume,  number,  or  part  has  been  registered, 
all  following  numbers  of  the  same  work  or  series  will  be  pro- 
tected, without  the  necessity  of  any  additional  registration  (a). 
As  registration  of  the  first  number  of  a  periodical  applies  to 
future  issues,  it  extends  to,  and  protects  matter  not  published 
at  the  time  of  registration.  But  the  copyright  cannot  vest  in 
any  number  of  the  periodical  until  that  number  is  published  (i). 
A  certified  copy  of  the  entry  at  Stationers'  Hall  will  be  primd 
facie  evidence  of  copyright  in  the  proprietor,  without  his  having 
to  prove  that  the  articles  have  been  written  on  the  terms  that 
the  copyright  shall  be  in  him,  as  provided  by  section  18  (c). 

So  also  such  registration  will  enable  the  proprietor  to  pre- 
vent the  publication  in  a  separate  form  of  a  serial  published 
in  successive  numbers  of  the  periodical,  although  neither'  the 
serial  nor  the  first  number  containing  it  has  been  separately 
registered  (d).  Thus  where  the  proprietor  of  a  magazine  called 
*  The  Orb/  employed  a  person  to  write  a  serial  called  '  The 
Vergers  Daughter/  for  publication  in  successive  numbers,  upon 
the  usual  terms  that  the  copyright  should  belong  to,  and  be 
paid  for,  by  the  plaintiff;  and  after  it  had  been  published  in 
'  The  Orb '  the  defendant  published  for  the  author  the  same 
work  under  the  title  of  '  Dangerous  Connections ' ;  it  appearing 
that  the  first  number  of  *  The  Orb '  had  been  duly  registered 
under,  section  19,  the  Master  of  the  Rolls  granted  an  injunction, 
saying :  "  Here  the  proprietor  of  the  copyright  of  a  periodical 
seeks  to  restrain  a  separate  publication  of  an  article  which  is 
part  of  that  periodical ;  but  I  am  told  that  he  cannot  maintain 
the  action  until  he  has  registered  that  article  or  the  first 
number  of  the  serial,  and  the  date.   That  is  out  of  the  question. 

(a)  See  Walter  v.  Howe  (1881),  17  C.  D.  708  ;  Bradbury  v.  S/iarp,  W.  N.(1891), 
143  ;  The  Trade  Auxiliary  Co.  (Limited),  Cafe  $  Perry  v.  Middlesbrough  and 
District  Tradesmen's  Protection  Association  (Limited)  (1889),  40  Ch.  D.  425  ;  5 
T.  L.  R.  168,  254  ;  Gate  v.  The  Devon  and  Exeter  Constitutional  Newspaper  Co. 
(Limited)  (1889),  5  T.  L.  R.  229  ;  40  Ch.  D.  500  ;  but  the  registration  must  be  after 
and  not  before  publication  of  the  first  number ;  Henderson  v.  Maxwell  (1877), 
5  Ch.  Div.  892  ;  Reid  v.  Maxwell  (1886),  2  T.  L.  R.  790. 

(b)  Oiappell  v.  Purday  (1845),  12  M.  &  W.  303. 

{e)  Black  v.  Imperial  Booh  Co.  (1903),  5  Ontario  L.  R.  184. 
(d)  Henderson  v.  Maxicell  (1876),  4  Ch.  Div.  163. 
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A  periodical  is  a  book  within  the  meaning  of  the  Act,  but    iCap.  iv. 
the  article  or  serial  would  be  only  part  of  the  book,  and  it  is 
unnecessary  that  it  should  be  separately  registered/1 

It  has  been  held  that  not  only  the  proprietor  of  an  encyclopaedia  Author  may 
or  periodical  work  can  register  under  section  19,  but  also  an  fi2Bt*i9.UIlder 
author  who  has  first  published  in  such  encyclopaedia  or  periodical 
and  retained  the  copyright  in  himself.  A.  was  the  author  of 
certain  short  stories  which  appeared  from  time  to  time  in  a 
newspaper  called  the  'Weekly  Dispatch/  under  the  general 
heading  of  '  Birds  of  the  Night.'  The  stories  had  separate 
names  and  had  only  a  slight  connection  with  each  other. 
The  copyright  in  the  stories  was  retained  by  A.  The 
•Weekly  Dispatch' was  registered  on  the  13th  April,  1892. 
The  first  of  A.'s  series  of  stories  appeared  in  the  issue  published 
on  the  8th  September,  1893,  and  in  the  issue  of  19th 
November,  1893,  appeared  the  eleventh  story  of  the  series, 
which  was  entitled,  '  XI. — The  Cabman's  Story.'  This  story 
was  pirated  by  the  defendants.  A.  had  registered  himself  as 
proprietor  of  the  copyright  in  the  series  '  Birds  of  the  Night,' 
giving  the  8th  September,  1893,  as  the  date  of  first  publica- 
tion ;  but  he  had  not  registered  '  The  Cabman's  Story ' 
separately.  Mr.  Justice  Romer  held  that  A.  was  entitled  to 
register  his  stories  as  being  "  the  proprietor  of  the  copyright 
in  ...  a  work  published  in  a  series  of  books  or  parts  "  ;  that 
the  date  of  first  publication  was  correctly  entered  as  8  th 
September,  1893,  for  that  that  was  the  date  of  the  first 
number  of  the  series ;  and  that  that  registration  covered  all 
future  stories  in  the  series,  which  consequently  did  not  need 
to  be  separately  registered  (a). 

A  question  has  been  raised  whether  the  publication  of  the  Registration 
first  number  of  a  story  published  in  parts  and  duly  registered  {J^^KJJ11' 
in  this  country  is  sufficient  to  entitle  the  proprietor  to  copy-  country  and 
right  in  parts  of  tho  same  story  first  published  abroad,  in  other  ^bHcation 
words  whether  the  rule  that  to  entitle  a  foreign  author  to  abroad  first. 
copyright  in  the  United  Kingdom,  he  must  have  published  his 
work  first  in  this  country,  applies  conversely  so  as  to  disentitle 
a  British  subject  to  copyright  in  the  United  Kingdom  if,  owing 
to  some  act  on  his  part,  his  work  or  some  portion  of  it  has  been 
first  published  abroad. 

The  point  was  not  actually  decided  but  was  incidentally 
treated  by  the  Court  of  Appeal  in  Beid  v.  Maxwell  (J),  and  all 
the  Lords  Justices  inclined  to  think  that  a  British  subject  was 
not  thereby  deprived  of  his  copyright  here. 

(*)  Johnso*  v.  itinera  (1894),  3  Ch.  663.  (&)  (1886),  2  T,  L,  R.  790. 
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(Wp.  iv.  A  work  had  been  written  by  Captain  Mayne  Reid  in  1866 
for  Messrs.  Ward,  Lock  and  Tyler,  entitled  '  The  Finger  of  Fate/ 
subject  to  a  proviso  that  the  copyright  in  the  story  should  re- 
main in  Captain  Reid.  It  consisted  of  60  chapters  and  appeared 
in  the  *  Boy's  Own  Magazine '  in  1 2  monthly  parts  during 
1868,  the  first  number  being  actually  published  on  the  27th 
of  December,  1867,  and  when  completed  it  was  issued,  together 
with  other  matter,  by  Messrs.  Ward,  Lock  and  Tyler,  under  the 
name  of  the  'Beeton  Boys'  Annual  for  1869/  In  November 
1867,  Captain  &  Mrs.  Reid  went  to  America,  and  in  June 
1868, — that  is  before  the  completion  of  the  English  publica- 
tion,— the  story  began  to  appear  in  an  American  publication 
called  the  '  Fireside  Companion/  which  came  out  weekly,  so  that 
the  story  was  completed  there  earlier  than  it  was  in  England — 
viz.,  in  September  instead  of  December  1868 — the  American 
publication  having  outstripped  the  English  one  in  July,  and 
all  the  chapters  from  chapter  37  onwards  having  just  appeared 
in  America.  The  American  publisher  was  a  Mr.  G.  Munro  of 
New  York,  and  it  appeared  that  he  purchased  the  right  of 
publishing  the  story  from  Captain  Mayne  Reid  early  in  1868. 
The  defendants  had  business  relations  with  George  Munro, 
and  their  case  was  that  this  constituted  a  first  publication 
of  the  story  in  America,  and  that  there  was  consequently 
no  English  copyright  therein.  The  certificate  of  registration 
had  been  obtained  by  Mrs.  Reid  under  the  Act  in  her  name  as 
proprietor  of  the  copyright.  In  maintaining  an  injunction 
which  had  been  granted  by  the  Vice-chancellor,  Lord  Justice 
Cotton  said  that,  as  to  the  first  objection  that  the  registration 
in  England  was  not  sufficient  to  entitle  Mrs.  Reid  to  the  copy- 
right, he  considered  that  the  registration  under  the  date  of  the 
27th  December,  1867,  as  the  date  of  first  publication  was  in 
strict  accordance  with  section  19  of  the  Copyright  Act,  which 
provided  that  the  proprietor  of  a  work  published  in  a  series  of 
parts  should  be  entitled  to  all  the  benefits  of  registration  on 
entering  in  the  registry  the  title  of  the  work  so  published, 
"  and  the  time  of  the  first  publication  of  the  first  part  thereof." 
The  first  publication  of  a  work  published  in  parts  was  the 
publication  of  the  first  part  of  it.  Although,  no  doubt,  a  man 
might  register  a  part  only  of  a  book,  yet  it  was  not  necessary 
to  register  each  part  separately.  If  the  entire  parts  were 
published  as  one  whole,  it  was  sufficient  to  register  the  publi- 
cation of  the  first  part  as  that  of  the  whole.  ...  It  was  urged 
that  the  story  was  not  first  published  in  England,  because 
froip.  chapter  37  it  came  out  first  in  America,  and  that  from 
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that  point  in  any  case  the  plaintiff  had  no  right  to  the  copy-  cap.  iv. 
right.  In  his  opinion  the  Court  ought  not  at  present  to  decide 
that  point,  because  in  any  case  the  injunction  was  to  a  great 
extent  right,  for  even  if  the  defendants  were  entitled  to  publish 
the  latter  chapters  of  the  story,  they  had  been  in  fact  publish- 
ing the  whole.  The  contention  was  that  the  earlier  publication 
in  America  would  have  prevented  Captain  Reid  from  acquiring 
copyright  in  England  under  the  Copyright  Act.  The  point 
was  doubtful,  but  at  present  the  inclination  of  his  opinion  was 
against  that  contention.  It  was  doubtful,  too,  how  far,  in  a 
cose  of  a  work  published  as  this  had  been  in  the  two  countries 
contemporaneously,  the  fact  of  the  foreign  country  getting  a 
start  and  overtaking  the  publication  here  could  be  said  to 
amount  to  a  prior  publication,  but  even  if  this  were  so,  it  did 
not  follow  that  the  copyright  of  the  British  subject  had  been 
lost  thereby.  The  cases  did  not  go  to  that  extent.  They 
only  decided  that,  in  order  to  entitle  a  foreigner  to  copyright 
in  this  country,  he  must  have  published  his  work  first  here. 
This  was  laid  down  by  the  cases  of  Routledge  v.  Low  in  the 
House  of  Lords  (a),  and  by  the  remarks  of  Bayley,  J.,  in 
Clcmenti  v.  Walker  (b)  where  it  was  held  that  the  Copyright  Act 
extended  to  a  foreigner  only  where  he  had  added  to  the  stock 
of  learning  in  England  by  first  publishing  his  work  here ;  but 
no  case  had  decided  that  an  English  author,  who  was  clearly 
entitled  as  such  to  the  benefit  of  the  Act,  should  be  deprived 
of  his  right  on  the  ground  that  some  one  abroad  has,  by  his 
authority,  published  some  part  of  his  work  there  before  it  was 
published  here.  The  question  was  a  serious  one,  and  in  his 
opinion  one  as  to  which  it  would  not  be  right  for  him  to 
express  at  present  any  definite  decision,  but  he  was  not  in- 
clined to  think  that  any  portion  of  the  copyright  in  the  work 
had  been  lost  through  what  had  taken  place  in  America. 

The  law,  as  it  existed  previous  to  the  5  &  6  Vict.,  did  not  Registration 
require  registration  as  a  condition  precedent  to  the  title  to  sue.  Cedent  "<> 
The  neglect  to  register  did  not  affect  the  copyright   (r),  it  the  title  to 
merely  prevented  the  recovery  of  the    penalties  imposed  by  Jvi™£  "45. 
the  Acts  in  existence,  until  such  entry  had  been  made. 

Subsequent  to  the  Act,  however,  although  the  author  has 
copyright  in  his  work  still  unregistered  (d),  yet  he   cannot 

(a)  (1868),  LR.3H.  L.  100.  (h)  (1824),  2  Barn.  &  Crew.  861  ;  26  R.  R.  569. 

(r)  Ttnuon  r.  Collin*  (1761),  1  Win.  Bl.  330;  The  Unieersity  of  Cambridge  v. 
Bryer  (1812),  16  East,  317  ;  BecJtford  v.  Hood  (1798),  7  T.  R.  620.  The  case  of 
Blanckrtt  v.  Ingram  (1887),  as  reported  in  3  T.  L.  R.  687,  we  do  not  pretend  to 
understand,  probably  there  were  some  facts  not  disclosed  in  the  report 

id)  See  Chappell  v.  Davidson  (1855),  25  L.  J.  (O.P.)  225  ;  18  i\  B.  194  ;  Weldon 
v.Dich*  (1878).  L.  R.  10  Oh.  Div.  252. 

1 
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cap.  iv.  protect  himself  against  infringement,  unless  he  has  duly  regis- 
tered in  accordance  with  the  Act  (a).  For,  by  the  24  th 
section,  it  is  declared  that  no  proprietor  of  copyright  in  any 
book  which  shall  be  first  published  after  the  passing  of  the 
Act  shall  maintain  any  action  or  suit  at  law  or  in  equity,  or 
any  summary  proceeding,  in  respect  of  any  infringement  of 
such  copyright,  unless  he  shall,  before  commencing  such  action, 
suit,  or  proceeding,  have  caused  an  entry  to  be  made  in  the 
book  of  registry  of  the  Stationers'  Company  of  such  book,  pur- 
suant to  the  Act.  Though  the  infringements  have  been  made 
before  registration,  yet  upon  registration  being  effected  an 
action  can  be  maintained  (b),  and  the  issue  of  a  writ  in  an 
action  for  infringement  on  the  same  day,  but  subsequently  to 
the  registration,  sufficiently  complies  with  the  provisions  of 
this  24th  section  so  as  to  enable  the  person  making  the  regis- 
tration to  sue  (c).  It  is  worthy  of  note,  that  a  different  system 
is  adopted  in  regard  to  fine  arts  copyright,  the  Act  of  1862 
not  permitting  actions  or  proceedings  to  be  taken  in  respect  to 
anything  done  before  the  registration  is  effected  under  sec- 
tion 4.  This  appears  a  fairer  principle  (d).  If  the  process  of 
registration  is  to  be  considered  as  useful  as  an  authentic  notice 
of  the  copyright,  it  would  seem  that  it  .ought  in  all  conscience 
to  be  effected  at  a  date  prior  to  that  on  which  the  infringement 
of  the  right  takes  place  in  order  to  operate  on  it,  for,  otherwise, 
the  infringer  cannot  reasonably  be  affected  by  notice,  when 
such  notice  is  subsequent  to  the  commission  of  the  act  for 
which  he  is  called  upon  to  make  amends,  by  the  legal  process 
issued  out  against  him. 

The  prohibition  imposed  by  section  24  on  the  proprietor  of 
copyright  from  suing  before  registration,  applies  only  to  books, 
and  the  exceptions  of  the  section  in  favour  of  the  sole  repre- 
sentation of  a  dramatic  piece  are  extended  to  the  performance 
of  a  musical  composition  (e). 

(a)  Mvrray  v.  Bogue  (1852),  1  Drew.  353  ;  17  Jur.  219  ;  22  L.  J.  (Oh.)  457.  This 
applies  only  to  books  first  published  after  the  Act ;  it  does  not  affect  any  book 
published  prior  thereto.  (h)  Goubard  v.  Wallace,  W.  N.  (1877),  130. 

(c)  Warne  v.  Laurence  (1880),  54  L.  T.  371  ;  34  W.  R.  452  ;  W.  X.  (1886),  55  ; 
2  T.  L.  R.  427. 

(d)  The  Royal  Commissioners  in  their  report  in  1878  on  copyright  recommended 
that  proprietors  of  copyright  should  not  be  entitled  to  maintain  any  proceedings  in 
respect  of  anything  made  or  done  before  registration,  nor  in  respect  of  any  dealings 
subsequent  to  registration  with  things  so  made  or  done  before  registration.  But 
as  this  provision  they  considered  might  in  some  cases  operate  harshly,  they  thought 
it  should  not  apply  if  registration  were  effected  within  a  limited  time,  say  one 
month  after  publication.     Par.  154. 

{e)  Russell  v.  Smith  (1848),  12  Q.  B.  217,  238.  In  other  words,  the  proprietor  of 
the  "  performing  rights  "  in  a  dramatic  piece  may  sue  without  registration.  See 
Marsh  v.  Conquest  (1864),  17  C.  B.  (N.S.)  418;  Edward*  y.  Cotton  (1903),  19 
Times  L.  R.  34. 
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Where  the  first  edition  of  a  work  of  compilation  was  pub-     Cap.  iv. 
lished  before  the  5  &  6  Vict.  c.  45,  and  several  editions  were  A^tonew 
published  after  the  Act  but  were  not  registered,  it  was  held  matter— edi- 
that,  as  to  so  much  of  the  matter  contained  in  the  original  as  of°compUa-r  * 
was  contained  in  the  subsequent  editions,  the  proprietor  of  the  f.io*  &**- 
copyright  might  sue,  although  such  subsequent  editions  were  Copyright 
not   registered ;  but  as  to  the  new   matter   the   subsequent  ^  V^thiT 
editions  were  books  which  ought  to  have  been  registered,  and  must  be 
the  owner  could  not  sue  for  infringement  on  that  point  (a).        JSt  tiTeoM 

Where  the  plaintiff  in  an  action  for  infringement  of  copy-  matter  may 
right  in  a  book,  the  first  edition  of  which  was  published  in  though  the  "* 
November    1881,   had  not  before   commencing  such  action  subsequent 
registered   at  Stationers'   Hall  either  the  first  or   a   second  notregrsfered. 
edition   which  he  had  subsequently  published,  but   he  had 
registered  a  third  edition  which  was  in  fact  a  reprint  of  the 
first  edition,  describing  it  in  the  entry  as  a  (hird  edition,  and 
giving  the  time  of  the  first  publication  as  the  22nd  of  April, 
1885,  which  was  the  date  at  which  the  third  edition  was 
published,    the   Court  of   Appeal,  reversing   the    decision  of 
Bacon,  V.-C,  held  that  the  plaintiff  had  not  truly  stated  the 
time  of  the  first  publication  of  his  book  within  the  meaning  of 
section  13  of  the  Copyright  Act,  1842,  and  consequently  had 
not  caused  entry  to  be  made  of  his  book  pursuant  to  the  Act, 
and  was  precluded  by  section  24  from  maintaining  any  action 
for  infringement  until  he  had   made  due  and  correct  entry 
pursuant  to  section  13  (b). 

In  the  case  referred  to,  that  of  Thomas  v.  Turner,  it  was 
argued  that,  as  by  section  2  of  the  Act  the  word  "  book " 
included  "  every  volume,  part  or  division  of  a  volume  "... 
"separately  published,"  therefore  each  edition  was  a  book 
within  the  meaning  of  the  Act,  and  might  be  registered  with 
its  time  of  publication  under  section  13.  But  to  this  Lord 
Justice  Cotton  replied,  "  The  third  edition  which  the  plaintiff 
has  entered  as  first  published  on  the  22nd  of  April,  1885,  is  a 
mere  reprint  of  a  work  first  published  in  November  1881, 
and  therefore  although  as  a  volume  separately  published  it 
may  come  within  the  definition  of  the  word  '  book '  contained 
in  section  2,  it  is  not  a  book  in  which  there  can  be  any  copy- 
right as  distinguished  from  the  original  work,  which  is  entitled 
to  registration/'  The  case  was  decided  on  the  point  that  the 
edition  in  question  was  practically  a  reprint  of  the  former 

(a)  Murray  v.  Bogue  (1852),  I  Drew.  353  ;  ITutchini  v.  S/teard,W.  N.  (1881)20. 
{b)  Thomas  v.  Turner  (1886),  33  Ch.  Div.  292  ;  56  L.  J.  Ch.  56  ;  55  L.  T.  534  ;  ?5 
W.  B.  177  (C.A.)  ;  2  T.  L.  R.  724. 
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editions,  and  in  his  judgment,  Lord  Justice  Lindley  says,  "  If 
the  book  entered  had  been  partly  old  and  partly  new  there 
might  have  been  a  compliance  with  the  Act  pro  tanto,  but  the 
entry  would  not  have  given  the  plaintiff  a  copyright  for  a 
fresh  period  of  forty-two  years  for  the  part  which  was  old." 

Where  the  date  of  the  first  publication  of  an  illustrated 
catalogue,  being  a  reprint  with  additions  of  catalogues  duly 
registered  in  1880  and  1882  was  given  on  registration  as  the 
22nd  June,  1885,  it  was  held  that  it  was  a  correct  statement 
as  to  the  first  publication  of  the  new  pages  (a). 

What  constitutes  an  edition  in  these  days  it  may  sometimes 
be  difficult  to  determine.  According  to  Reade  v.  Bentlty  (6),  an 
edition  means  "  every  quantity  of  books  put  forth  to  the  book- 
selling trade  and  to  the  world  at  one  time,  and  when  the 
advertisements,  the  printing,  and  other  well-known  expenses 
and  acts  by  a  publisher  bringing  out  such  quantities  in  the 
ordinary  way  are  closed,  that  constitutes  the  completion  of  the 
edition,  whether  the  copies  are  taken  from  fixed  or  movable 
plates  or  types,  or  whether  the  types  or  plates  are  broken  up 
or  not,  and  whether  all  the  copies  taken  are  given  forth  and 
advertised  for  sale,  or  retained  and  stored  in  the  warehouse  of 
the  publisher." 

A  difficulty  arises  as  to  maps,  charts,  and  plans  by  reason  of 
the  fact  that  they  can  sometimes  be  brought  within  the 
Engraving  Acts,  8  Geo.  II.  c.  13,  and  7  Geo.  HI.  c.  38,  which 
do  not  require  registration.  The  latter  of  these  Acts  ex- 
pressly includes  a  "  map,  chart,  or  plan,"  whilst  the  definition 
of  "  book "  in  the  Literary  Copyright  Act  also  includes  "  a 
map,  chart,  or  plan  separately  published."  Must,  then,  a 
map,  chart,  or  plan  be  registered  under  the  Literary  Copyright 
Act  ?  (e) 

The  point  arose  in  Stannard  v.  Lee  (rf),  the  object  of  the  bill 
in  which  case  was  to  restrain  an  alleged  infringement  by  the 
defendant  of  the  plaintiffs'  copyright  in  a  map  or  plan  of  the 
recent  German-French  War,  which  the  plaintiffs  by  their  bill 
described  as  '  No.  1  Stannard  and  Son's  Panoramic  Bird's-eye 
View  of  France  and  Prussia,  and  the  surrounding  countries 
likely  to  be  involved  in  the  war,  with  the  railway  and  strategic 
positions  of  each  army,  and  the  great  fortresses  of  the  Rhine 
Provinces.'  This  map  or  plan  was  published  by  the  plaintiffs, 
but  it  was  never  entered  at  Stationers'  HalL     Subsequently  to 

{a)  Hayioard  Brrthert  v.  Lely  Sf  Co.  (1887),  56  L.  T.  418. 

[b)  (1858),  27  L.  J.  (Ch.)  254. 

(c)  The  face  of  a  barometer  is  not  a  chart,  Darin  v.  Commltti  (1885),  54  L  J, 
Ch.  4U>.  (,/)  (1871),  24  L.  T.  *5<>. 
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the  publication  of  their  map  the  defendant  published  a  similar  uap.  iv. 
work,  which  he  entitled  '  Thomas  W.  Lee's  Panoramic  Bird's- 
eye  View  of  the  Seat  of  War,  from  special  drawings  by  French 
and  German  artists,  showing  the  Rhine,  France,  Prussia,  Bel- 
gium, and  surrounding  countries,  rivers,  roads,  and  railways, 
fortresses,  and  strategic  positions  of  each  army,  &c.' 

The  bill  charged  that  the  publication  of  the  defendant's 
map  was  contrary  to  the  copyright  statutes,  and  was  an  in- 
fringement of  the  plaintiff's  copyright. 

It  was  contended  on  behalf  of  the  plaintiffs  that  the  copy- 
right in  maps,  charts,  or  plans  was  still  governed  by  the 
8  Geo.  II.  c.  13,  and  the  7  Geo.  III.  c.  38;  that  those  Acts 
required  no  registration;  and  their  operation  was  extended 
to  prints  taken  by  lithography  or  other  mechanical  process. 
An  injunction  having  been  granted,  the  case  came  before  the 
Court  of  Appeal,  when  Lord  Justice  James,  remarking  that  if 
this  argument  were  to  prevail,  it  would  tend  to  one  or  other 
of  two  results ;  either  that  there  would  be  two  kinds  of  maps 
in  respect  of  which  there  would  be  two  distinct  laws  or  copy- 
right, or  else  that  with  regard  to  every  map  existing  there 
would  be  now  in  this  country  two  distinct  and  separate  laws 
of  copyright ;  one,  a  law  giving  a  conditional  right  of  property 
with  an  unconditional  right  of  action  or  suit ;  the  other,  giving 
an  unconditional  right  of  property,  with  a  conditional  right  of 
action  or  suit,  said  :  "  Such  a  result  would  be  strangely  in- 
convenient, and  my  Lord  Coke  has  observed  that  the  argu- 
nunium  ab  inconvenienti  is  always  of  great  force,  particularly 
where  we  are  asked  to  construe  an  Act  of  Parliament,  not 
according  to  its  letter,  but  contrary  to  its  letter,  for  the  very 
purpose  of  producing  these  inconveniences,  because  the  Act  of 
Parliament  which  we  have  before  us  is  in  its  letter  very  plain 
and  very  simple.  It  says  that  the  word  '  book  '  shall  mean  '  a 
map,  chart,  or  plan  separately  published.'  This  is  a  map 
separately  published.  In  another  part  of  the  Act,  after 
expressly  excepting  from  its  operation  anything  affecting  the 
right  of  property  under  this  or  any  other  Act  of  Parliament, 
it  proceeds  to  say  that  '  no  proprietor  of  copyright  in  any 
book  '  (that  is  to  say,  in  any  map,  chart,  or  plan)  '  which  shall 
be  first  published  after  the  passing  of  this  Act,  shall  maintain 
any  action  or  suit  at  law  or  in  equity,  or  any  summary  pro- 
ceeding in  respect  of  any  infringement  of  such  copyright, 
unless  he  shall,  before  commencing  such  action,  suit,  or  other 
proceeding,  have  caused  an  entry  to  be  made  in  the  Book 
of  Registry  of  the  Stationers'  Company  of  such  book  pursuant 
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cap,  iv.  to  this  Act.'  That  is  no  very  heavy  duty  to  impose  upon  a 
man,  and  no  very  difficult  step  for  him  to  take  before  com- 
mencing his  proceedings.  Those  words  are  plain  and  simple ; 
it  seems  to  me  that  there  is  no  ground  for  saying  that  they  do 
not  express  the  intention  of  the  Legislature,  and,  in  truth, 
when  one  considers  it,  the  object  of  the  Legislature  seems 
very  reasonable. 

"  And  there  would  be,  as  I  have  pointed  out,  clearly  great 
inconvenience  in  having  two  laws  of  copyright  as  to  two  sets 
of  maps,  or  as  to  the  same  set  of  maps.  There  being  really 
no  inconvenience  in  giving  the  ordinary  and  natural  meaning 
to  the  words  themselves,  I  am  of  opinion  that  this  plea  is  well 
pleaded,  and  that  the  plaintiff  has  not  entitled  himself  to 
commence  his  suit.  Of  course  it  is  open  to  him  to  register 
the  map  whenever  he  pleases.  He  might  have  registered  it 
on  the  day  before  he  filed  his  bill  for  this  injunction." 

And  Lord  Justice  Mellish,  in  concurring  in  this  view,  said : 
"  It  is  impossible  to  read  the  2nd  section  of  the  5  &  6  Vict, 
c.  45,  without  seeing  that,  for  some  purposes  at  any  rate,  maps 
are  now  to  be  considered  as  books,  and  are  brought  into  the 
Acts  relating  to  copyright  as  to  books.  Therefore,  beyond  all 
question,  the  5  &  6  Vict.  c.  45,  has  made  an  alteration  in  the 
law  respecting  maps,  and  therefore  that  Act  must  to  some 
extent  have  affected  the  Acts  of  8[Geo.  II.  c.  13,  and  7  Geo.  III. 
c.  38,  although  these  two  Acts  of  Parliament  are  not  recited 
in  the  preamble  of  the  present  Act." 

This  decision  is  very  apt  to  deceive.  It  was  decided  upon 
principles  which  will  not  probably  be  extended  in  future  cases, 
and  its  precise  scope  may  best  be  exemplified  by  a  commen- 
tary thereon  made  by  Vice-Chancellor  Bacon  in  the  subsequent 
case  of  Stannard  v.  Harrison  (a) :  "  Although  in  the  case  of 
Stannard  v.  Lee  before  the  Lords  Justices  it  was  held  that  the 
design  there  was  not  protected  for  want  of  registration,  that 
was  because  the  plaintiff  had  alleged  in  his  bill  that  he  had 
invented  a  design  and  published  '  a  map/  and  the  defendant 
there  pleads,  relying  on  the  large  interpretation  of  the  word 
'  book '  in  the  last  Act,  that  the  statute  prohibited  the  institu- 
tion of  any  suit  before  registration  had  been  performed.  Both 
the  Lords  Justices  were  of  that  opinion,  but  the  Lords  Justices 
have  said  nothing  in  any  part  of  their  judgment  about  the 
other  two  statutes  except  this :  The  plaintiffs  counsel,  desiring 
to  save  himself  by  reference  to  the  earlier  statutes,  they  said, 
'  You  cannot  do  that  now  you  are  here ;  the  plea  has  been 

(a)  (1871),  24  L.  T.  573. 
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filed  to  your  bill,  and  the  plea  meets  every  thing  that  you  ^Ap  IV- 
allege  in  your  bill ;  the  plea  must  either  be  allowed  or  over- 
ruled.' The  statutes  were  the  thing  relied  upon.  Every  word 
of  the  Lord  Justices'  judgment  proceeds  upon  that  ground,  and 
they  never  considered  anything  but  that.  The  judgment  ot 
Mellish,  LJ.,  puts  that  in  the  plainest  light.  He,  as  it  were, 
congratulates  them  on  having  by  a  mere  trick,  or  accident,  the 
good  fortune  of  placing  a  technical  difficulty  in  the  plaintiffs 
way,  so  as  to  get  the  plea  allowed ;  but  there  is  not  a  word 
about  any  meritorious  elements  in  the  case  on  the  part  of  the 
defendant ;  there  is  not  any  doubt  expressed  that  the  plaintiff's 
claim  in  morals  and  in  truth  was  a  perfectly  good  and  just 
claim.  That  this  was  so  is  seen  in  another  part  of  the  judg- 
ment, where  the  Lord  Justice,  answering  Mr.  Cotton,  who 
desired  to  amend  his  bill  so  as  to  raise  that  question,  as  to  its 
being  an  historical  engraving,  says :  '  You  ought  to  file  a  new 
bill;  you  have  yourself  put  it  into  the  category  of  maps/" 
And  in  this  case  from  which  we  have  just  quoted  it  was  held 
that  a  bird's-eye  view  of  a  locality  is  a  landscape  within  the 
meaning  of  the  7  Geo.  III.  c.  38,  and  as  such  does  not  require  to 
be  registered  at  Stationers'  Hall  pursuant  to  the  provisions  of 
the  5  &  6  Vict.  c.  45,  to  entitle  the  designer  to  the  protection 
afforded  by  the  first  Act. 

The  result  would,  therefore,  appear  to  be  that,  generally  Result, 
speaking,  maps,  charts,  and  plans  must  be  registered,  but  that 
what  are   sometimes  popularly  spoken   of  as  maps,  may  be 
protected,  without  registration,  on  the  ground  that  they  are 
landscapes. 

A  copy  of  every  book  (a),  published  since  the  5  &  6  Vict.  Copy  of  every 
c.  45,  together  with    all    maps,  prints,  or    other   engravings  ^y^no 
belonging  thereto,  finished  and  coloured  in  the  same  manner  the  British 
as  the  best  copies  of  the  same  shall  be  published,  and  also  of    U8eum- 
any  subsequent  edition,  whether  the  first  edition  of  such  book 
shall  have  been  published  before  or  after  the  passing  of  the 
Act,  and  also  of  any  second  or  subsequent  edition  of  every  book 
of  which  the  first  or  some  preceding  edition  shall  not  have 
been   delivered    for  the  use  of  the  British  Museum,  bound, 
sewed,  or  stitched  together,  and  upon  the  best  paper  on  which 
the  same  shall  be  printed,  shall,  within  one  calendar  month 
after   the   day  on  which  such  book  shall  first  be  published 
within  the  bills  of  mortality,  or  within  three  months  if  the 
same  shall  first  be  published  in  any  other  part  of  the  United 
Kingdom,  or  within  twelve  months  after  the  same  shall  first  be 

(a)  BouOedge  v.  Low  (1868),  L.  K.  3  H.  L.  100 ;  37  L.  J.  (CIO  454. 
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published  in  any  other  part  of  the  British  dominions,  be 
delivered,  on  behalf  of  the  publisher  thereof,  at  the  British 
Museum  (a). 

Copies  are  likewise  to  be  delivered  for  the  benefit  of  the 
Bodleian  Library  at  Oxford,  the  Public  Library  at  Cambridge, 
the  Faculty  of  Advocates  at  Edinburgh,  and  Trinity  College, 
Dublin,  on  demand  at  the  place  of  abode  of  the  publishers 
thereof,  at  any  time  within  a  month  after  demand,  during  the 
period  of  twelve  months  from  the  publication  thereof. 

According  to  these  provisions,  the  main  distinctions  between 
a  presentation  to  the  British  Museum,  and  a  presentation  to 
any  of  the  other  four  libraries,  are  these :  first,  that  the  delivery 
to  the  Museum  is  to  be  made  without  demand  on  the  part  of 
that  institution ;  whereas  delivery  to  any  of  the  other  libraries 
need  not  be  made  at  all,  unless  there  be  a  written  demand 
within  twelve  months  after  publication ;  and  secondly,  that  the 
copy  presented  to  the  Museum  must  be  one  from  the  best 
copies  of  the  work,  while  that  for  any  of  the  other  libraries 
need  be  only  a  copy  from  the  set  the  most  numerous.  Thus, 
if  a  publisher  produce  a  superior  and  an  inferior  edition  at 
the  same  time  (as  in  cases  of  quarto  and  octavo  editions,  so  fre- 
quent in  illustrated  works),  he  must  give  a  copy  of  the  more 
valuable  impression  to  the  Museum ;  whereas  he  need  only  make 
presentations  to  the  other  libraries  from  the  set  of  lesser  cost, 
provided  that  set  exceed  the  other  by  even  a  single  copy  (6). 

The  10th  section  of  the  same  statute  enacts,  that  if  the 
publisher  of  a  book,  or  of  a  second  or  subsequent  edition  of  a 
book,  neglect  to  deliver  a  copy  of  it  pursuant  to  this  Act,  he 
shall  for  every  default  forfeit,  besides  the  value  of  the  copy  he 
ought  to  have  delivered,  a  sum  not  exceeding  £5,  to  be  re- 
covered by  the  librarian  or  other  authorized  officer  of  the 
library  for  whose*  use  the  copy  should  have  been  delivered ; 
either  summarily,  on  conviction  before  two  magistrates  for  the 
county  or  place  where  the  publisher  making  default  resides,  or 
by  action  of  debt  or  similar  proceeding  at  the  suit  of  such 
librarian  or  other  officer  in  any  court  of  record  in  the  United 
Kingdom,  in  which  action,  if  the  plaintiff  obtain  a  verdict,  he 
shall  recover  his  costs  reasonably  incurred,  or  taxed  as  between 
attorney  and  client  (c). 

The  first  enactment  extant,  encouraging  the  establishment 
of  libraries  for  the  use  of  the  learned  bodies,  is  in  the  reign  of 

(a)  The  deposit  is  a  condition  of  publishing,  not  a  condition  of  copyright.     In 
foreign  countries  deposit  is  only  required  when  copyright  is  sought. 
(h)  Burke's  Sup.  to  Godson's  Pat.  and  Copy.  p.  97. 
(c)  Ibid.  Britiih  Museum  v.  Payne  (1828),  4  Bing.  540  ;  29  B.  R.  617. 
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Charles  II.,  when  two  copies  of  every  work  were  ordered  to  be  CAp-  iy- 
delivered  by  the  publisher  for  the  two  English  universities,  and^arjoua iM»m- 
one  copy  for  the  king's  library,  13  &  14  Car.  II.  c.  33,  s.  1 7,  rietf^«in 
continued  by  16  Car.  II.  c.  18 ;  17  Car.  II.  c.  4 ;  1  Jac.  II.  c.  17,  °  calm* 
s.  15,  &c.,but  expired  in  1679.  The  clauses  of  the  17  Car.  II. 
appear  to  be  perpetual,  as  far  as  they  relate  to  the  three  copies, 
although  it  seems  it  was  not  so  considered,  from  their  not 
being  adverted  to  in  the  statute  of  Anne.  The  first  founda- 
tion for  the  claim  by  any  public  library  to  a  gratuitous  delivery 
of  new  publications  is  in  a  deed  of  16 10,  by  which  the  Company 
of  Stationers  in  London,  at  Sir  Thomas  Bodley's  request,  engaged 
to  deliver  a  copy  of  every  book  printed  by  the  company,  and 
not  before  printed,  to  the  University  of  Oxford.  The  next 
provision  is  to  be  found  in  the  8th  Anne,  c.  19,  which  extended 
the  number  of  copies  demandable  to  nine,  viz.,  one  for  the 
royal  library,  two  for  the  Universities  of  Oxford  and  Cambridge, 
four  for  the  libraries  of  the  four  Scotch  universities,  the  library 
of  Sion  College  in  London,  and  the  library  of  the  Faculty  of 
Advocates  in  Edinburgh.  This  provision  was  afterwards 
enforced  in  1775  (15  Geo.  III.  c.  53,  s.  6),  by  an  express  enact- 
ment that  no  person  should  be  subject  to  the  penalties  of  those 
Acts  for  pirating  books,  unless  the  whole  title  to  the  copyright 
of  the  book  was  entered  at  Stationers'  Hall,  and  the  nine  copies 
delivered  there  for  the  use  of  the  libraries.  Two  additional 
copies  were  given  to  Trinity  College  and  the  society  of  King's 
Inn  in  Dublin  by  41  Geo.  III.  The  54  Geo.  III.  c.  156,  s.  1, 
repealed  so  much  of  the  8  Anne,  c.  19,  s.  5,  and  the  41  Geo.  III. 
c.  107,  s.  6,  as  required  that  any  copy  or  copies  of  every  book 
printed  should  be  delivered  to  the  warehouse-keeper  of  the 
Stationers'  Company  for  the  use  of  the  libraries  mentioned,  or 
by  him  for  their  use,  or  which  imposes  any  penalty  on  such 
printer  or  warehouse-keeper  for  not  delivering  the  copies ;  and 
provided  that  eleven  copies  should  be  delivered  for  the  use  of 
the  British  Museum,  Sion  College,  the  Bodleian  Library  at 
Oxford,  the  Public  Library  at  Cambridge,  the  library  of  the 
Faculty  of  Advocates  at  Edinburgh,  the  libraries  of  the  four 
Universities  of  Scotland,  Trinity  College  Library,  and  that  of 
the  King's  Inn  at  Dublin  (a). 

{a)  In  the  United  States,  the  law  establishing  the  Smithsonian  Institute  (Act  of 
Congress,  August  1846,  c.  178),  directs,  without  any  penalty,  that  a  copy  of  every 
book,  of  which  the  copyright  shall  be  secured,  shall  be  sent  to  the  library  of  that 
institution  and  one  to  the  library  of  congress.  Repealed  by  s.  6  of  the  Act  of  1859, 
c.  22.  In  1865,  the  owner  was  again  required  to  transmit  within  one  month  after 
publication,  a  copy  of  every  book  to  the  library  of  congress  ;  and  in  1867  a  penalty 
of  twenty- five  dollars  was  imposed  for  failure  to  make  such  delivery.  See  further 
the  Acts  of  1870  and  1891  in  the  Appendix. 
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CAP.  IV. 

Suggestions 
of  the  Copy- 
right Com- 
missioners. 


The  Royal  Commissioners  in  their  report  in  1878  on  Copy- 
"  right  came  to  the  conclusion,  that  so  much  of  the  existing 
law  relative  to  gratuitous  presentation  of  books  to  libraries,  as 
requires  copies  of  books  to  be  given  to  libraries  other  than 
that  of  the  British  Museum,  should  be  repealed.  In  making 
that  recommendation  they  stated  that  they  had  taken  into 
consideration  the  facts  that  the  bodies  to  whom  the  libraries 
belong  were  possessed  of  considerable  means,  and  were  well 
able  to  purchase  any  books  which  they  might  require :  and  also 
that  the  repeal  of  the  clause  giving  the  privilege  would  not 
deprive  the  libraries  of  any  property  already  acquired  but 
merely  of  a  right  to  obtain  property  hereinafter  to  be  created. 

They  added  that  the  importance  of  securing  a  national 
collection  of  every  literary  work  had  been  recognised  in  most 
of  the  countries  where  there  are  copyright  laws ;  and  with  a 
view  to  make  the  collection  in  this  country  more  perfect,  they 
were  disposed  to  think  that  it  would  be  desirable  to  require 
the  deposit  at  the  British  Museum  of  a  copy  of  every  news- 
paper published  in  the  United  Kingdom. 

On  the  general  subject  of  registration  the  commissioners 
were  of  opinion  that  in  order  to  provide  an  improved  system 
of  registration  in  substitution  for  that  now  in  use,  the  two  acts 
of  registration  and  deposit  of  the  copy  of  a  book  at  or  for  the 
British  Museum  should  be  combined  :  or  in  other  words,  that, 
so  far  as  the  author  is  concerned,  registration  should  be  com- 
plete on  the  deposit  of  the  copy  and  on  obtaining  an  official 
receipt.  One  advantage  of  this  would  be  a  diminution  ot 
labour  and  expense,  and  the  British  Museum  would  probably 
receive  all  copyright  books  without  the  labour  of  hunting  for 
them  in  booksellers'  catalogues  and  advertisements,  as  the 
officials  are  obliged  to  do  under  the  present  system.  Another 
advantage  would  be  that  the  fees  to  be  paid  for  registration 
might  be  materially  diminished. 

The  principle  of  registration  the  commissioners  intended  to 
apply,  with  one  exception,  to  dramatic  pieces  and  musical  com- 
positions which  are  publicly  performed  but  are  not  printed 
and  published.  Their  suggestion  that  the  acts  of  registration 
and  deposit  of  a  copy  of  a  book  should  be  combined  manifestly 
could  not  conveniently  be  effected  where  the  work  had  not 
been  printed,  therefore  they  proposed,  in  these  cases,  that  it 
should  be  sufficient  if  the  title  of  every  drama  or  musical 
composition  with  the  name  of  the  author  or  composer  and 
the  date  and  place  of  its  first  public  performance  were 
registered. 
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CHAPTER  V. 

ASSIGNMENT    OF    COPYRIGHT. 

Copyright  is  personal  property,  and   may  be   assigned.     It  Copyright 
must,  however,  be  in  existence  to  be  assigned  at  law  (a).  Jro^rty. 

It  is  after  publication  a  local  right  only,  embracing  Great  a  local  right. 
Britain  and  Ireland,  the  islands  of  Jersey  and  Guernsey,  the 
British  dominions  in  the  East  and  West  Indies,  and  the 
colonies,  settlements,  and  possessions  of  the  British  Crown, 
acquired  on  or  since  the  1st  day  of  January,  1842,  or  which 
hereafter  may  be  acquired  (b). 

It  may  be  the  subject  of  a  bequest,  and  on  the  death  of  the  its  distinctive 
person  to  whom  it  belongs  will,  failing  any  such  bequest, featureg- 
devolve  on  his  personal  representatives  (c).  The  printer  of 
a  newspaper  (the  '  Bath  Chronicle/)  bequeathed  to  his  widow 
the  benefit  of  his  trade,  subject  to  the  trust  of  maintaining  and 
educating  her  family.  The  foreman,  by  her  assistance  in  giving 
him  the  use  of  the  letter-press,  &c,  on  the  premises,  set  up  a 
paper  bearing  the  same  name.  An  injunction  was  granted,  at 
the  request  of  the  executors,  to  restrain  him  from  carrying  it 
on  (rf).  As  the  copyright  in  a  work  is  entirely  distinct  from 
the  property  in  the  stereotype  plates  from  which  it  may  have 
been  printed,  a  sale  of  these  does  not  carry  the  right  to  print 
and  publish,  unless  the  vendor  is  the  owner  of  the  copyright 
and  such  is  the  intention  of  the  parties.  So,  if  an  execution 
against  a  stereotype  founder  were  levied  on  plates  which  he 
had  made  for  an  author  and  not  delivered,  the  title  to  these 

(a)  Sweet  Y.Shaw  (1839),  8  L.  J.  Ch.  216 ;  3  Jur.  217;  (Uburn  v.  Dutwombe 
(1838),  9  Sim.  151. 

(*)  5  &  6  Vict.  c.  45,  s.  3 ;  Morang  v.  PMMieri  Syndicate  (1900),  32  Ontario 
K.  393. 

(r)See  Thompto*  v.  Stan* ope  (1774),  Ainb.  737;  Burnett  v.  CltetUHHtd  (1720), 
2  Mer.  441,  n.  As  to  the  right  of  executors  to  publish,  see  Do&sley  v.  M^Farquhar, 
Hot.  Diet,  of  Dec.  19  &  20  App.  pt.  1,  p.  1  ;  and  as  to  their  right  to  receive  the 
payment  of  the  stipulated  price  of  a  portion  of  a  work,  although  the  author  died 
before  completing  the  other  portion,  see  Constable  and  Co.  v.  Robinson's  Trustees, 
1  June  1808  ;  Mor.  Diet,  of  Dec.  No.  5,  App.  Mut.  Contract. 

(d)  Keene  v.  Harris,  cited  17  Ves.  338,  and  see  Cntitwell  r.  Lye  (1810),  17  Ves. 
335,  11  B.  B.  98,  and  8  Ves.  217. 
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Cap.  v.  plates  would  be  passed  by  the  execution  sale,  and  the  pur- 
chaser  might  sell  them,  but  clearly  he  could  not  print  and 
publish  the  book  for  which  they  were  made  (a).  Trustees  in 
bankruptcy  are  not  entitled  to  the  manuscripts  of  an  author  (b), 
although  the  copyright  of  a  book  which  has  been  printed  and 
published  will  legally  pass  for  the  benefit  of  the  creditors  (c), 
and  the  price  paid  by  the  bookseller  is  as  completely  open  to 
the  diligence  of  creditors  as  the  price  ot  any  other  commodity 
or  piece  of  merchandise.  The  reason  assigned  for  this  dis- 
tinction is,  that  the  authors  right  of  withholding  the  publica- 
tion continues  till  the  very  moment  his  book  is  actually  given 
out  to  the  public.  Even  the  printer  of  the  book  would  not  be 
entitled  to  sell  it  for  payment  of  the  costs  of  printing,  although 
there  is  not  the  smallest  doubt  that  he  has  a  complete  lien 
over  it,  till  delivery,  to  prevent  the  author  or  his  creditors 
from  taking  advantage  of  the  publication,  till  he  shall  have 
been  paid  (d). 
The  copyright  In  Mawman  v.  Tegg  {e)y  where  it  appeared  that  the  author, 
passes  on       wh0  was  one  0f  fa^  original  owners  and  publishers  of  a  work, 

bankruptcy  of  _,  .  °  ,,.  •   i       i      i  i 

author  to  hits  had  gone  into  bankruptcy,  and  his  copyright  had  passed  to 
ouTwritinR11  ^sig11608!  fr°m  whom  it  was  bought  by  the  plaintiffs,  Lord 
Eldon  said  :  "  Whatever  question  there  may  be  in  some  cases, 
whether  an  interest  in  copyright  does  or  does  not  pass  without 
writing,  it  would,  I  apprehend,  be  difficult  to  maintain  that 
there  must  be  an  instrument  in  writing  between  the  bankrupt 
and  his  assignees." 
Astfignmentof      The  property  in  an  unpublished  work  is  personalty,  and  is 
mauuBcript.    BUbject  to  the  same  general  rules  which  govern  personal  pro- 
perty.    Therefore  it  may  pass  by  sale  or  delivery.     Sales  may 
be  absolute  or  conditional,  and  they  may  be  with  or  without 
qualifications,  limitations,  and  restrictions ;  and  the  rules  of  law 
applicable  in  such  cases  to  other  personal  property  must  be 

{a)  Steven*  v.  Cady,  14  How.  (Ainer.)  528 ;  Steven*  v.  Gladding,  17  How.  447  ; 
Carter  v.  Bailey,  64  Me.  (Amer.)  458. 

{b)  This  statement  has  been  questioned  by  Messrs.  Cutler,  Smith  &  Weatherley's 
4  Law  of  Musical  and  Dramatic  Copyright,*  and  it  is  by  them  alleged  that  there  is 
authority  for  the  contrary  proposition.  With  deference  we  submit  that  the  state- 
ment in  the  text  is  accurate.  The  only  authorities  cited  in  favour  of  the  contrary 
proposition  are  Langman  v.  Tripp — not  a  case  of  MSS.  at  all,  but  an  authority  to 
the  effect  that  the  right  to  publish  a  newspaper  will  pass  to  the  trustees  in  bank- 
ruptcy— and  the  comprehensive  vesting  clause  of  the  Bankruptcy  Act  of  1883 
(46  &  47  Vict.  c.  52,  ss.  44  and  68). 

(c)  Longman  v.  Tripp  (1805),  2  Bos.  &  Pull.  New.  67  ;  9  R.  R.  617  ;  see  4  Burr. 
2311  ;  Amb.  695  ;  Steeen*  v.  Cady,  14  How.  (Amer.)  528;  Stevens  v.  Gladding, 
17  How.  (Amer.)  447  ;  Cooj/er  v.  6*w  «/t,  4  B.  Mon.  (Amer.)  594,  596 ;  see  Atcherley 
v.  Vernon  (1724),  10  Mod.  518,  530. 

(d)  1  Bell's  Com.  68. 

{&)  (1826),  2  Russ.  392 ;  26  11.  R.  126.  In  re  Curry,  the  Irish  Commissioner  in 
Bankruptcy,  expressed  the  opinion  that  copyright  would  pass  to  the  bankrupt's 
assignee  without  a  writing  ;  (1848),  12  Ir.  Eq.  391. 
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applied  in  determining  the  real  character  of  a  sale  of  literary  cap.  v. 
property.  Thus  the  right  of  first  publication  is  vested  in  the" 
author,  but  he  may  sell  or  assign  the  entire  property  to  another ; 
or  may  sell  the  manuscript  on  the  condition  that  the  same 
shall  not  be  published,  or  be  published  only  in  a  particular 
manner.  An  author  who  has  not  parted  with  the  property  in 
his  production,  or  has  not  written  it  to  the  order  of  some  other 
person,  may  secure  the  copyright  to  himself,  and  at  any  time 
afterwards  may  transfer  it  to  an  assignee ;  and  when  the 
author  before  publication  transfers  his  unpublished  production 
to  another,  then  the  assignee  may  register  the  Act  as  the 
"  proprietor  "  (a). 

The  Act  defines  the  word  "assigns"  to  mean  and  include 
every  person  in  whom  the  interest  of  an  author  in  copyright 
shall  be  vested,  whether  derived  from  such  author  before  or 
after  the  publication  of  any  book,  and  whether  acquired  by 
sale,  gift,  bequest,  or  by  operation  of  law  or  otherwise  (b). 
Statutory  copyright  cannot  exist  until" after  publication,  there- 
fore what  passes  under  any  assignment  before  publication, 
must  be  the  common  law  property  in  the  manuscript ;  i.e.,  the 
right  to  publish  with  or  without  securing  the  copyright,  and 
the  right  to  withhold  from  publication. 

It  has  been  held  that  though  statutory  copyright  must  be 
in  existence  before  it  can  be  assigned  in  law  (r) ;  yet  an  agree- 
ment may  be  made  to  assign  at  a  future  time  (d),  in  which 
case  an  equitable  title  may  vest  in  the  assignee  (e). 

A  transfer  of  the  right  will  not  be  presumed,  unless  the  An  assign- 
intention  is  manifest ;  such,  for  instance,  as  the  acceptance  of  ^"raUy 
a  receipt  in  writing  for  the  price  paid  for  the  copyright  (/);  presumed. 
and  evidence  that  the  plaintiff,  in  an  action  for  printing  a 
musical  work,  acquiesced  in  the  defendant's  publication  of  it 
for  six  years,  did  not  raise  the  presumption  that  the  plaintiff 
had  transferred  his  interest  in  the  copyright.     But  where  a 
copyright  was   not   asserted    for  fifteen   years,  the   Court   of 
Chancery  refused   an  injunction,  until   the  right  should   be 
established  at  law;   the  Lord  Chancellor  saying:   "I  admit 
this  to   be  the  subject   of  copyright ;    but  the  plaintiff   has 

{a)  Lorer  v.  Davidson  (1856),  1   C.  B.  (N.R.)  182;  cf.  Suvet  v.  Cater  (1841), 
11  Sim.  580. 
(ft)  5  ft  6  Vict.  c.  45,  s.  2. 

(c)  Colbvrn  v.  Buncombe  (1838),  9  Sim.  101  ;  Sweet  v.  SJiaw  (1839),  3  Jur.  217  ; 
P*Ur  v.  Derby,  5  McLean  (Amer.)  328  }  Lawrence  v.  Dana,  2  Am.  L.  T.  R.  (N.S.) 
4(12,  414. 

[d)  Leader  v.  Purday  (1849)>  7  C.  B.  4  ;  Gindd  v.  Banks,  8  Wend.  (N.Y.)  562. 
(?)  Sim*  v.  Marryat  (1851),  17  Q.  B.  281  ;  Lawrenre  v.  Dano,  supra. 

(/)  Otherwise  heW  previous  to  5  ft  6  Vict.  c.  45  ;  see  Lattmr  v.  Bland  (1818), 
2  Stark.  382. 
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cap.  v.     permitted  several  people  to  publish  these  dances,  some  of  them 
for  fifteen  years ;  thus  encouraging  others  to  do  so.     That,  it 
is  true,  is  not  a  justification  ;  but  under  these  circumstances  a 
court  of  equity  will  not  interfere  in  the  first  instance.     If,  as 
is  represented,  some  of  them  were  published  only  last  year, 
and  one  two  months  ago,  the  bill  ought  to  have  been  confined 
to  those.     You  may  bring  your  action,  and  then  apply  for  an 
injunction  "(a).     In  a  recent  case  (b)  where  the  defendants  had 
published  for  many  years,  without  their  sole  title  being  disputed, 
and  the  plaintiff  now  contended  that  the  copyright  belonged  to 
her,  the  Court  presumed  an  assignment  to  the  defendants. 
a*  to  whether      Questions  have  arisen  as  to  whether  it  is  necessary  to  the 
mwS'faeTn1     validity  of  an  assignment  of  copyright  that  it  should  be  in 
writing.         writing.     Much  confusion  has  existed  by  reason  of  the  mixing 
up  of  rights  which  are  essentially  different.     The  right  of  an 
author  in  his  unpublished  production  is  obviously  of  a  different 
nature  to  that  which  he   may  secure  in  his  published  work 
under  the  Copyright  Act.     The  Copyright  Act  does  not  affect 
the  rights  of  an  author  in  his  composition  before  publication, 
and  it  does  not  follow  that  that  which  may,  by  the  express 
words  of  the  Act,  or  by  its  implied  effect,  relate  to  the  assign- 
ment of  copyright  as  secured  by  the  Act  would  apply  to  the 
author's  rights,  which    exist   independent  of  the  Act.     The 
author's  right  in  his  unpublished  work  exists  only  by  common 
law,  and  the  mode  of  its  transfer  must  be  governed  by  the 
only  law  applicable — the  common  law — and  a  parol  assign- 
ment would  seem  to  be  sufficient  at  common  law.     If  the 
transfer  be  made  before  the  vesting  of  the  statutory  copyright 
and  is  made  in  England  and  is  good  by  the  common  law,  or  if 
made  in  a  foreign  country,  is  valid  by  the  law  of  that  land,  the 
buyer  becomes  the  owner  of  the  property  and  is  an  assignee 
recognised  by  the  statute. 

This  view  has  been  partly  recognised  by  the  courts. 
In  Cocks  v.  Purday  (c)  it  appeared  that  the  plaintiff  had 
bought  from  Hoffman,  of  Bohemia,  the  exclusive  right  of  pub- 
lishing in  Great  Britain  a  musical  composition  which  at  the 
time  of  purchase  had  not  been  published  anywhere.  Hoff- 
mann had  bought  the  composition  from  the  author,  Labitzky. 
No  writing  appears  to  have  passed  between  these  two  persons ; 
but  by  the  Austrian  law,  which  prevailed  in  Bohemia,  a  parol 
transfer  of  copyright  was  valid.     The  sale  by  Hoffmann  to 

(a)  Piatt  v.  Bvttott  (1815),  19  Ves.  447  ;  Coop.  Ch.  Caa.  303. 
{b)  Denmson  v.  Athdawn  (1897),  13  Times  L.  R.  226. 

\c)  (1846),  5  (\  B.  860 ;  see  aa  to  this  case  pott ;  J<\ffrey*  v.  Kyle,  18  Sc.  Seas. 
Cas.,  2nd  Ser.  906  ;  3  Macq.  611  ;  Hazlitt  v.  Templeman  (1866),  13  L.  T.  (N.S.)  593. 
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Cocks  was  made  by  letter,  and    no   formal   assignment  was     cap.  v. 
executed  until  nearly  a  year  after  the   latter  had   published  _ 

and  registered  the  work  in  England.  The  defendant  argued 
that  the  plaintiff's  title  was  not  good,  because  it  had  not  been 
derived  by  a  written  assignment.  The  Court,  after  quoting 
the  definition  of  assigns  in  sect.  2  of  5  &  6  Vict.,  c.  45,  said : 
"There  being  then  a  sale  in  this  case  valid  by  the  law  of 
Austria,  where  it  was  made,  the  interest  of  the  author  became 
vested  in  the  plaintiff  before  publication,  so  as  to  make  him 
an  assignee  within  the  meaning  of  the  third  section ;  and  he, 
therefore,  had  a  good  derivative  title." 

An  assignment  of  the  copyright  of  a  work,  under  the  An  assign- 
Statute  of  Anne,  must  have  been  in  vsriting,  and  attested  by  Jn^statutT 
two  witnesses,  in  order  to  entitle  the  assignee  to  maintain  an  of  Anne. 
action  for  pirating  it  (a).  True,  this  was  not  expressly  de- 
manded, but  as  the  statute  required  that  there  should  be  two 
witnesses  to  a  consent  to  a  publication,  it  was  naturally  in- 
ferred that  an  assignment,  which  was  of  a  higher  nature  than 
a  mere  consent,  must  have  at  least  the  same  solemnity  (i). 
The  41  Geo.  III.  c.  107,  required  the  cogent  to  be  in  writing, 
and  to  be  signed  in  the  presence  of  two  or  more  credible  wit- 
nesses. The  54  Geo.  III.  c.  156,  reciting  the  former  enact- 
ments, generally  extended  the  copyright,  and  spoke  of  the 
consent  in  writing,  but  said  nothing  about  the  two  witnesses. 
Opinions  differed  as  to  whether  these  later  statutes  abolished 
the  necessity  for  the  two  witnesses  to  an  assignment.  Lord 
St  Leonards,  in  the  case  of  Jefferys  v.  Boosey  (c)  expressed  a 
strong  opinion  to  the  effect  that  these  statutes  had  not  altered 
the  previous  law  in  this  respect ;  but  in  Cumberland  v.  Cvpc- 
land  (d),  the  Exchequer  Chamber,  overruling  the  judgment  of 
the  Court  of  Exchequer  (e),  held  that  so  long  as  the  assign- 
ment was  in  writing  there  was  no  longer  any  necessity  for  its 
attestation  by  two  witnesses,  on  the  ground  that,  after  the 
passing  of  the  54  Geo.   III.  c.   156,  sect.  4,  in   an  action   for 

{a)  Power  v.  Walker  (1814),  4  Camp.  8 ;  S.  C.  3  M.  &  S.  7  ;  Morris  v.  Kelly 
(1820),  1  Jac.  &  W.  481  :  21  R.  R.  216  ;  Clementi  v.  Walker  (1824),  2  B.  &  C.  861  ; 
Daridso*  v.  Baku  (1848),  6  0.  B.  456  ;  12  Jur.  922  ;  18  L.  J.  (C.P.)  14  ;  Leader  v. 
Purday  (1849),  7  C.  B.  4  ;  Jefferys  v.  Jioosey  (18f>4),  4  H.  L.  C.  815  :  Cumberland 
v.  (hpeland  (1862),  31  L.  J.  (Exch.)  19,  353. 

(b)  Lord  Ellenborough,  in  Poioer  v.  Walker,  supra  ;  an  to  the  distinction  between 
a  licence  to  publish  and  an  assignment,  see  27  L.  J.  (Ch.)  254,  and  the  principle  ou 
which  was  decided  the  case  of  Lacy  v.  Toole  (1867),  15  L.  T.  (N.S.)  512.  The 
distinction  between  an  assignment  and  a  licence  is  that  by  the  former  the  owner- 
ship of  the  copyright  is  vested  in  the  assignee,  while  by  the  latter  the  licensee 
acquires  the  privilege  of  publishing,  but  no  proprietary  rights  in  the  copyright. 

{c)  (1854),  4  H.  L.  C.  915  ;  Shepherd  v.  Conquest  (1856),  17  C.  B.  427. 

{d)  (1862),  31  I..  J-  Exch.  353. 

(e)  (1861),  31  L.  J-  Exch.  19 ;  7  H.  &  N.  118. 
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piracy,  the  consent  in  writing  of  the  author  became  a  good 
~"  defence. 

Under  the  5  &  6  Vict.  c.  45,  sect.  13,  a  proprietor  of  a 
1  copyright  whose  title  has  been  registered  in  the  register  of  the 
Stationers'  Company  may  assign  his  interest  or  any  portion  of 
his  interest  therein,  by  making  entry  in  the  said  register  of 
such  assignment,  and  of  the  name  and  place  of  abode  of  the 
assignee  thereof,  in  the  form  given  in  the  schedule  of  the  Act, 
on  payment  of  the  sum  of  5s.  Such  an  assignment  is 
effectual  in  law,  to  all  intents  and  purposes  whatsoever, 
without  being  subject  to  any  stamp  or  duty,  and  has  the 
same  force  as  if  such  assignment  had  been  made  by  deed. 
The  statute  makes  a  certified  copy  of  the  entry  prima  facir 
proof  of  assignment,  "but  subject  to  be  rebutted  by  other 
evidence." 

An  assignment  of  copyright  after  publication  since  the 
passing  of  the  5  &  6  Vict.  c.  45,  must,  unless  made  by  entry 
at  Stationers'  Hall,  be  in  writing,  but  need  not  be  attested,  and 
an  assignment  not  in  writing  is  not  sufficient  (a).  So  where  a 
song  was,  in  the  year,  186 8,  published  by  the  defendant  under 
a  verbal  agreement  with  the  author,  Suchet  Champion,  but  no 
instrument  of  assignment  of  the  copyright  was  executed  by 
him  to  the  defendant ;  and  by  an  assignment  in  writing  in 
1874  Champion  assigned  to  the  plaintiff  the  entire  copyright 
of  the  words  and  music  of  the  said  song  in  consideration  of  a 
royalty  on  each  copy  sold,  which  assignment  the  plaintiff  made 
an  entry  of  at  Stationers'  Hall,  it  was  held  that  the  title  of 
the  plaintiff  must  prevail,  and  that  he  could  sustain  an  action 
to  restrain  the  defendant  from  infringing  his  copyright  (b). 

It  will  depend  upon  circumstances  how  far  a  receipt  for  the 
purchase-money  will  operate  as  an  assignment  of  the  copy- 
right (c). 


(a)  The  proposition  that  an  assignment  in  writing,  since  the  5  ft  6  Vict.  c.  45, 
need  not  be  attested  (4  H.  L.  C.  855,  881,  891,  931,  943),  has  been  ably  disputed  in 
the  8th  volume  of  the  Jurist  (N.S.)  pt  ii.  p.  148.  And  see  Pmoer  v.  Walter  (1814), 
3  M.  dt  8.  8.  Lord  Ivory,  in  Jeffrey*  v.  Kyle.,  18  Ct  of  Sess.  2nd  Ser.  p.  911  ;  see 
21  Ct.  of  Sess.  2nd  Ser.  p.  8,  and  others  have  thought  that  both  Power  v.  Walker 
and  Davidson  v.  Boftn  were  wrongly  decided  ;  see  3  H.  L.  0.  671,  and  Cumberland 
v.  Copeland,  on  appeal,  31  L.  J.  (Ex.  Ch.)  353.  As  to  registration  of  an  assign- 
ment see  ante  p.  121. 

(b)  Leyland  v.  Stewart  (1876),  4  Ch.  D.  419  ;  so  an  assignment  or  licence  of  any 
design  under  the  Designs  Act,  1842,  must  be  in  writing  ;  gee  Jetoitt  v.  Ecltkardt 
(1878),  8  Ch.  Div.  404,  and  in  the  recent  case  of  Wtn>lley  v.  Broad  (1892),  1  Q.  B. 
806, 9  R.  P.  C.  208,  it  was  held  that  an  exclusive  licensee  under  a  verbal  agreement 
of  a  registered  design  was  not  entitled  to  sue.  See  Stewart  v.  Casey  (1892). 
9  R.  P.  C.  9  (a  patent  case). 

(e)  See  Howitt  v.  Hall  (1862),  6  L.  T.  348  ;  Strahan  v.  Graham  (1867),  16  L.  T. 
87 ;  Collntrn  v.  Dnncoml*  (1838),  9  Sim.  151  :  Sim*  v.  Marryat  (1857),  17  Q.  B. 
281  ;  Levi  v.  Rutley  (1871),  L.  U.  6  C.  P.  523  :  Cork*  v.  Purday  (1846),  5  C.  B. 
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A    sale    made   by   letter   may   be    a   valid   transfer.     In     Cap.  v 
London   Printing    Alliance    v.    Cox,    K.    and    Co.,    art    colour  Assignment 
printers,  who  were  owners  of  a  picture  called  'The   Bride '  W *• made 
and  the  copyright  in  it,  entered  into  an  agreement  with  the  y  e 
A.  Company,  the  terms  of  which  were  embodied  in  a  letter  of 
the  19th  of  April,  1890,  from  K.  and  Co. "  For  55,000  copies  of 
'  The  Bride'  [style  of  reproduction  described],  price  JE13    9s. 
per  1000  copies,  which  price  includes  sole  and  entire  copyright 
nett.     5000  copies  not  later  than  September  1890 ;  balance, 
50,000,  not  later   than  November    15,   1890.     Picture   and 
frame  to  become  your  property  for  an  extra  sum  of  £17,  we  to 
insure  and  take  all  risks  of  picture  during  time  of  progress  of 
work.     Terms  of  payment,  bills  at  five,  six,  and  seven  months 
from    date  of  delivery  of  goods."     It  was  held  by  Fry  and 
Lopes,  L.J JT.,  that  the  title  to  the  copyright  passed  immediately 
by  this  letter ;  by  Lindley,  L.J.,  that  the  letter  only  amounted 
to  an  agreement  to  sell  the  copyright,  and  not  to  an  assign* 
ment  of  it  (a). 

It  may  be  well  to  mention  that  if  the  assignment  is  made  stamp  on 
not  by  registration  at  Stationers'  Hall,  but  by  assignment  JjJSSJbJ 
independently,  an  ad  valorem  duty  will  have  to  be  paid.  Thus,  entry  in 
if  the  assignment  were  in  the  following  terms: — "In  con-1"6*18*61^ 
sideration  of  the  payment  of  £500,  I  hereby  transfer  to  you 
the  copyright  and  all  other  rights  if  any  in  a  work  written 
by  me  and  entitled,  •  The  A  B  C  of  Copyright,' "  this  would 
amount  to  a  conveyance  on  sale  which  by  the  54th  section  of 
the  Stamp  Act  1891  (&),  includes  "every  instrument  whereby 
any  property  upon  the  sale  thereof  is  legally  or  equitably 
transferred  to  or  vested  in  the  purchaser,"  and  would  be 
chargeable  with  ad  valorem  duty  of  £2  10$.  And  under  s.  59  of 
the  same  Act  (c),  an  agreement  for  the  sale  not  amounting  in 
terms  to  an  actual  assignment  would  require  such  a  stamp. 
This  section  provides  that  "  any  contract  or  agreement  made 
in  England  or  Ireland  under  seal  or  under  hand  only  or  made 
in  Scotland  with  or  without  any  clause  of  registration  .... 
for  the  sale  of  any  estate  or  interest  in  any  property  except 
lands,  tenements  (and  certain  other  specified  species  of 
property  which  do  not  include  copyrights),  shall  be  charged 
with  the  same  ad  valorem  duties  to  be  paid  by  the  purchaser 

860 ;  see  The  London,  Printing  %  Publishing  Alliance  (Limited)  and  Keep  $  Co.  v. 
Horace  Cox,  7  T.  L.  B.  738  ;  £1891]  3  Ch.  291. 

(a)  (1891),  3  Ch.  291  ;  7  T.  L.  R.  738  ;  60  L.  J.  Ch.  707  ;  65  L.  T.  60  ;  see  Lacy 
t.  Toole  (1867),  15  L.  T.  512 ;  Kyle  v.  Jeffreys,  21  Scotch  Sess.  Oas.  (N.S.)  8. 

(b)  54  &  55  Vict.  c.  39,  which  is  a  re-enactment  of  sec.  70  of  the  Stamp  Act,  1870. 
\e)  Re-enactment  of  52  &  53  Vict.  c.  42,  s.  15,  sub-s.  1,  which  ie  repealed. 

E 
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Cap.  v.  as  if  it  were  an  actual  conveyance  on  sale  of  the  estate,  interest, 
or  property  agreed  or  contracted  to  be  sold."  Consequently, 
since  the  passing  of  the  Act  of  1889  the  same  ad  valorem  duty 
will  be  charged  on  a  contract  for  the  sale  of  copyright  or  an 
interest  therein,  as  also  on  a  licence  to  publish  in  many  cases, 
as  on  an  actual  assignment  of  copyright.  It  would  be  well, 
therefore,  where  it  is  desired  to  save  the  ad  valorem  duty, 
either  to  assign  by  entry  in  the  Book  of  Registry  of  Stationers' 
Hall,  or  to  agree  to  effect  an  assignment  only  by  this  method. 
Questions  have  incidentally  come  before  the  Courts  as  to 
whether  copyright  is  divisible  (a).  At  present  there  are  no 
express  decisions  on  the  point.  It  would  seem,  however,  that 
it  is  in  some  instances  divisible  as  to  locality,  and  also  as  to 
Divisibility  of  time.  First,  as  to  locality.  It  is  clear  that  it  cannot  be 
to^ocfSity.*8  divided  among  independent  owners  so  that  each  may  have  the 
exclusive  right  of  sale  for  a  distinct  part  of  the  same  country, 
"nor  probably  among  different  countries  over  which  one  copy- 
right law  extends.  For  instance,  it  is  clear  that  the  owner  of 
an  English  copyright  could  not  make  an  assignment  to  one 
person  in  Lancashire  and  to  another  person  in  Middlesex,  and 
doubtful  whether  he  could  make  an  assignment  of  copyright 
to  one  person  in  Canada  and  another  in  India.  But  where  a 
person  can  secure  a  copyright  in  two  countries  governed  by 
two-  distinct  copyright  laws,  there  would  seem  to  be  no  valid 
objection  to  his  assigning  his  rights  in  one  country  to  another, 
securing  his  rights  in  the  other  country  to  himself.  For 
instance,  suppose  an  author  to  be  able  to  secure  a  copyright 
for  himself  both  in  France  and  in  this  country,  he  might  make 
a  valid  assignment  of  his  French  copyright  to  one  person,  and 
his  English  to  another  (b).  But  this  could  not  be  regarded, 
strictly  speaking,  as  a  division  of  copyright,  the  rights  being 
distinct — the  one  conferred  by  one  country,  the  other  by 
another. 

The  question  arose  in  Jefferys  v.  Booscy,  where  it  appeared  that 
Ricordi,  the  assignee  of  Bellini,  being  resident  in  Milan,  assigned 
the  copyright  in  'La  Sonnambula'  to  Boosey  for  publication  in  the 
United  Kingdom  only.  Lord  St.  Leonards,  in  passing  judgment, 
observed :  The  exercise  of  the  right  is  confined  in  that  assign- 
ment to  the  United  Kingdom.  Now,  by  the  41  Geo.  III.  c.  107, 
copyright  is  extended  to  any  part  of  the  British  dominions  in 

(a)  See  question  of  joint  and  separate  owners,  The  Trade  Auxiliary  Co.,  Cote  $ 
Perry  v.  Middlesbrough,  and  District  Tradesmen's  Protection  Association  (1889), 
5  T.  L.  R.  254  ;  40  Ch.  D.  45  ;  Cote  v.  Devon  and  Exeter  Constitutional  Xewspajter 
Co.  (1889),  40  Ch.  D.  500  ;  Lauri  v.  Renad  (1892),  3  Ch.  402. 

(A)  See  Pitt  Pitts  v.  Oeorge  (1896),  2  Ch.  866. 
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Europe ;  and  by  the  54  Geo.  III.  c.  156,  it  was  further  extended  cap,  v. 
to  every  other  part  of  the  British  dominions.  It  is  quite  clear, 
therefore,  that  if,  in  this  case,  there  was  a  copyright  under  the 
law  of  this  country,  it  was  a  copyright  which  extended  to 
every  part  of  the  British  dominions;  even  considering  the 
right  in  England,  if  I  may  so  call  it,  as  being  capable  of  being 
secured  from  any  foreign  right,  it  would  consequently  be  a 
partial  assignment ;  and,  as  a  partial  assignment,  I  should 
venture  to  recommend  your  Lordships  to  decide  that  it  was 
wholly  void,  and  therefore  gave  no  right  at  all. 

u There  is  also,  let  me  observe,  this  particularity:  that  as 
the  assignment  from  Ricordi  is  confined  to  the  United  Kingdom, 
Ricordi  himself  might  without  any  breach  of  his  contract,  have 
published  this  composition  in  any  other  part  of  the  British 
dominions;  he  might,  also  by  his  Milanese  right,  have  pub- 
lished it  the  very  next  day  in  Milan,  without  infringing  on  the 
right  of  Boosey  under  the  assignment.  The  more,  therefore, 
die  question  is  considered,  the  more,  I  apprehend,  will  it 
appear  clear  that  the  assignment  in  question  was  void  because 
it  was  limited  to  the  United  Kingdom,  and  did  not  extend  to 
the  whole  of  the  British  dominions."  This  also  was  the 
opinion  of  Lord  Chief  Baron  Pollock  and  Baron  Parke,  but  a 
majority  of  the  Judges  who  advised  the  House  of  Lords  were 
of  opinion,  that  the  owner  might  assign  the  exclusive  right  of 
publication  in  Great  Britain,  and  reserve  to  himself  the 
Austrian  copyright  (a). 

Secondly,  as  to  time.  The  proprietor  of  the  copyright  may  Divisibility 
assign  his  copyright  for  any  period  less  than  the  period  during  Jj  ^  tal*1* 
which  his  copyright  will  continue.  But  in  such  case  the 
question  has  been  raised  as  to  whether  such  limited  transferee 
should  be  regarded  as  a  limited  assign  or  a  licensee  only,  and, 
further,  could  the  limited  transferee  register  for  a  limited 
period.  No  provision  is  made  by  the  Act,  and  it  has  been 
doubted  whether  an  absolute  assignment  would  not  have  to 
be  made  so  far  as  the  registry  is  concerned,  and  a  re-assign- 
ment be  made  on  the  expiration  of  the  period  during  which 
the  limited  assignment  was  made.  But  the  practice  has  been 
for  many  years  for  the  registrar  to  enter  assignments  for  a 
certain  number  of  years,  or  for  certain  numbers  of  copies,  or 
for  a  certain  number  of  editions,  and  this  practice  certainly 
seems  to  be  justified  by  the  Act.     The  13th  section  of  the 

la)  (1854),  4  H.  L.  O.  815  ;  see  D'Almaine  v.  Boosey  (1835),  1  Y.  &  C.  Exch. 
288  ;  Cocks  v.  Purday  (1846),  5  C.  B.  860  ;  Low  v.  Ward  (1868),  L.  R.  6  Eq.  415  ; 
RwUUdge  v.  Law  (1868),  L.  R.  3  H.  L.  100 ;  Pitt  Pitts  v.  George  (1896),  2  Oh.  866. 
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cap.  v.  Act  of  1842,  provides  that  it  shall  be  lawful  for  the  proprietor 
of  the  copyright  in  any  book  to  make  entry  in  the  registry 
book  of  the  title  of  such  book,  the  time  of  first  publication 
thereof,  the  name  and  place  of  abode  of  the  publisher  thereof, 
and  the  name  and  place  of  abode  of  the  proprietor  of  the  said 
book,  or  of  any  portion  of  such  copyright ;  and  that  it  shall  be 
lawful  for  every  such  registered  proprietor  to  assign  his  interest, 
or  any  portion  of  his  interest  therein,  by  making  entry  in  the 
book  of  registry  of  such  assignment,  and  of  the  name  and 
place  of  abode  of  the  assignee  thereof.  If  the  proprietor  has  a 
copyright  extending  over  a  period  of  forty-two  years,  surely 
an  assignment  for  ten  years  would  be  an  assignment  of  a 
portion  of  his  interest  in  the  copyright  within  the  meaning  of 
the  above  section. 

The  statute  gives  to  the  owner  of  a  dramatic  composition 
the  exclusive  right  to  print  it,  and  the  sole  liberty  of  perform- 
ing it.  Either  of  these  rights  may  be  absolutely  assigned 
independently  of  the  other,  and,  in  practice,  the  performing 
rights  are  constantly  split  up  into  London  rights,  touring 
rights,  &c.  (a). 
Assignment        An  assignment  made  by  an  assignee  of  a  foreigner,  though 

by  foreigner,    y^   tMe   ^    gQQd   fcy    fche    lftw  of   ^    oountry   *m    ^^   tj10 

assignment  is  made,  and  to  which  law  both  assignee  and 
foreigner  are  subject,  yet  (being  a  foreigner),  he  has  not,  by  the 
English  law,  an  interest  in  the  copyright  such  as  he  may 
assign  to  an  Englishman  for  exclusive  publication  in  England ; 
nor  would  such  an  assignment  hold  good  though  made  accord- 
ing to  the  law  of  this  country. 

This  point  was  determined  in  Jefferys  v.  Boosey,  to  which 
we  have  already  referred.  Bellini,  a  foreigner,  while  living 
at  Milan,  composed  a  musical  work,  in  which,  by  the  laws 
there  in  force,  he  had  a  certain  copyright.  In  February  1831, 
he  there,  by  an  instrument  in  writing,  valid  by  the  law  of 
Milan,  assigned  the  copyright  to  S.  Ricordi,  who  afterwards 
came  to  this  country,  and  in  June  1831,  by  deed  under  his 
hand  and  seal,  in  the  presence  of,  and  attested  by,  two  wit- 
nesses, assigned  for  a  valuable  consideration  the  copyright  in  the 
composition  to  Boosey,  for  publication  in  the  United  Kingdom 
only.  Boosey  then  printed  and  published  the  work  in  this 
country,  and  Jefferys,  without  licence  from  Boosey,  printed  and 

(a)  See  HoU  v.  Woods  (1896),  17  N.  S.  W.  R.  86,  where  it  was  held,  in  New 
South  Wales,  that  the  proprietor  in  Great  Britain  of  the  sole  performing  right 
could  assign  to  another  that  right  for  the  Australian  colonies,  and  the  assignee 
Could  sue  in  his  own  name  in  those  colonies  to  restrain  the  infringement  of  his 
right. 
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published  a  portion  of  it  in  England.  The  case  was  carried  cap.  v. 
eventually  into  the  Upper  House,  and  judgment  given  by 
Lords  Cranworth,  Brougham,  and  St.  Leonards.  The  last- 
named  learned  judge  was  of  opinion  that  copyright  by  the  law 
of  Milan  could  have  no  effect  in  this  country ;  that  the  law  of 
Milan,  which  gave  to  Bellini  this  copyright,  could  of  course 
give  him  no  right  in  this  country.  The  first  question  was,  how 
could  a  right  exist  in  Bellini,  as  a  foreigner,  to  copyright  in 
this  country  ?  He  had  it  by  the  law  of  Milan,  because  he  was 
a  native-born  subject,  or  a  subject,  at  all  events,  by  residence, 
and  the  law  of  that  country  gave  it  to  him ;  but  the  moment 
he  stepped  out  of  that  country  he  could  have  no  other  right 
than  was  involved  in  the  mere  possession  of  the  subject-matter 
in  his  hands,  except  so  far  as  the  law  of  any  country  to  which 
he  resorted  might  give  him  such  a  right.  Then,  in  order  to 
obtain  copyright  here,  he  must  come  and  perform  the  conditions 
annexed  to  the  enjoyment  of  that  right ;  and  he  (Lord  St. 
Leonards)  held  it  to  be  perfectly  clear  that  that  condition  is, 
that  he  must  reside  in  this  country.  Then,  if  that  were  so,  as 
Bellini  did  not  perform  the  condition,  he  never  had  the  right 
to  assign,  and  he  could  not  assign  that  which  never  existed. 
Remaining  abroad,  he  could  not  have  the  right,  for  the  common 
law  of  this  country  gave  him  no  such  right.  Neither  did  the 
statute  law  of  this  country  give  him  any  such  right.  There- 
fore, whilst  at  Milan  he  had  a  Milanese  copyright ;  but  he  had 
not,  and  could  not  acquire,  a  British  copyright;  and  if  he  had 
no  right  in  this  country  he  could  assign  none.  And  in  this 
view  he  was  supported  by  the  other  learned  judges  (a). 

This  case  completely  overruled  that  of  Cocks  v.  Purday  (b).  Coc\9  v. 
It  had  been  held  in  that  case  that,  where  by  the  law  of  Austria  £££**  over" 
(which  prevailed  where  A.,  the  author  of  a  musical  composition, 
and  B.,  his  assignee,  were  respectively  domiciled)  A.  assigned 
his  right  to  B.,  and  B.,  before  the  publication  of  the  work,  sold 
his  copyright  to  C,  an  Englishman,  there  being  a  sale  valid  by 
the  law  of  Austria,  the  country  in  which  the  sale  took  place,  the 
interest  of  the  author  became  vested  in  C.  before  publication, 
so  as  to  make  him  an  assignee  within  the  meaning  of  the  5  & 
6  Vict.  c.  45,  s.  3,  and  to  confer  upon  him  a  good  derivative 
title. 

The  absence  of  an  assignment  in  writing  must  be  specially 

(a)  But  see  ante  p.  91  ct  seq. 

(b)  (1846),  5  C.  B.  860  ;  12  Jur.  677  ;  17  L.  J.  (O.P.)  273  ;  and  that  of  Boosey  v. 
Daridton  (1849),  13  Q.  B.  257  ;  13  Jur.  678  ;  18  L.  J.  (Q.B.)  174  ;  and  Boosey  v. 
Jeferyt  (1857)  (in  error),  6  Ex.  580  ;  15  Jur.  540  ;  20  L.  J.  (Ex.)  354  ;  overruled  by 
Jeferys  v.  Boosey  (1854),  4  H.  L.  C.  815  ;  24  L.  J.  (Ex.)  81  ;  1  Jur.  (N,S.)  615. 
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pleaded  at  law  (a),  but  where  one  of  the  plaintiffs  witnesses 
stated  that  he  had  heard  the  plaintiff  declare,  that  he  had 
parted  with  all  his  interest  in  the  copyright,  although  he  did 
not  mention  in  what  manner  the  transfer  had  been  made,  the 
plaintiff  was  immediately  nonsuited  (ft). 

It  has  been  determined  that,  in  the  absence  of  a  special 
contract  to  the  contrary,  the  assignor  of  a  copyright  is  entitled, 
after  the  assignment,  to  continue  selling  copies  of  the  work 
printed  by  him  before  the  assignment  and  remaining  in  his 
possession  (c). 

In  Howitt  v.  Hall  (d),  it  appeared  that  the  defendants,  having 
bought  the  copyright  for  four  years  in  a  book  of  which  the 
plaintiff  was  the  author,  were  still  continuing,  several  years  after 
the  end  of  that  term,  to  sell  copies  which  they  had  printed 
during  the  four  years.  The  court  in  refusing  an  injunction  to 
restrain  such  sales,  held  that  the  purchase  of  the  copyright 
carried  the  right  of  printing ;  and  that,  while  this  right  re- 
verted to  the  author  at  the  end  of  four  years,  the  publishers 
were  entitled  to  sell,  after  the  expiration  of  that  term,  all 
copies  which  had  been  printed  in  good  faith  during  the  term. 
"The  Copyright  Acts,"  said  Vice-Chancellor  Wood,  "were 
directed  against  unlawful  printing ;  and  when,  as  in  this  case, 
the  defendant  had  acquired  the  right  of  lawfully  printing  the 
work,  he  was  at  liberty  to  sell  at  any  time  what  he  had  so 
printed  "  (e). 

The  two  last  cited  cases  must  be  taken  as  defining  the  law 
on  the  subject,  but  they  are  open  to  grave  objections. 

The  Court  of  Chancery  will  disregard  a  permission  from  the 
author  to  infringe  the  copyright,  given  after  he  has  parted 
with  his  equitable  title  for  valuable  consideration,  and  it  has 
appeared  upon  the  title-page  of  his  work  that  it  was  printed 
for  the  equitable  assignee  of  the  copyright  (/).  And  when  an 
author  has  parted  with  his  copyright  in  a  work,  he  is  not  at 
liberty  to  reproduce  substantially  the  same  matter  in  another 
publication  (g). 

(a)  Burnett  v.  Ohmop  (1835),  1  Bing.  N.  C.  633  ;  but  see  Johnson  v.  Dodgson 
(1837),  2  M.  &  W.  657  ;  and  Buttermere  v.  Hayes  (1839),  5  M.  &  W.  456  ;  De  Pinna 
v.  Polhill  (1837),  8  C.  &  P.  78  ;  Cocks  v.  Purday  (1846),  5  C.  B.  860. 

{b)  Moore  v.  Walker  (1814),  4  Camp.  9,  n. 

(c)  Taylor  v.  Pillow  (1869),  Law  Rep.  7  Eq.  418.  See  Tuck  $  Sons  v.  Prietter 
(1887),  19  Q.  B.  D.  48;  57  L.  T.  110;  19  Q.  B.  D.  629;  56  L.  J.  (Q.B.)  553; 
36  W.  R.  93  (C.A.)  S.  C.  ;  Tuck  f  Sons  v.  The  Continental  [Printing  Co,  (1887), 
3  T.  L.  R.  150,  661,  826  ;  Troitzoch  v.  Bees  (1887),  3  T.  L.  R.  773. 

[d)  (1862),  6  L.  T.  348. 

(<?)  But  see  Pitt  Pitts  v.  George  (1896),  2  Ch.  866. 
(/)  Hodges  v.  Welsh  (1840),  2  Ir.  Eq.  Rep.  266. 

(g)  Booney  v.  Kelly,  14  Ir.  Law  Rep.  (N.S.)  158;  Colbum  v.  Simms  (1843), 
2  Hare,  543. 
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A  licence  to  publish  must,  by  virtue  of  section  15  of  the     Cap-  v- 
Copyright  Act,  1842,  be  in  writing,  but  need  not  be  registered.  Licence  to 
Such  a  licence  is  not  an  assignment  of  the  copyright  (a) ;  it  Publi8h- 
do63  not  prevent  the  licensor  from  suing  for  an  infringement 
of  his  copyright  by  a  stranger  (b),  but,  semble,  the  licensee 
has  no  power   to   prevent   such    infringement.      When   the 
painter  of  a  picture,  after  giving  a  licence  to  A.  to  publish  it 
in  monochrome,  assigned  the  entire  copyright  to  B.,  without 
notice  of  the  licence,  and  then  A.,  without  notice  of  the  assign- 
ment, published  in  monochrome,  it  was  held  that  B.  could  sue 
A.  for  infringement  (c).     This  decision  seems,  however,  open 
to  objection. 

An  assignment  may  be  made  of  a  share  in  the  copyright,  Assignment 
either  a  third  or  other  proportion,  and  it  is  the  practice  at  ^py^Vby 
Stationers'  Hall    to  enter   such  assignments  in  the  register  entry  at 
when  tendered  at  the  office.  Hall. 

{a)  Meade  v.  Bentley  (1857),  4  K.  ft  J.  656  ;  London  Printing  Co.  v.  Cox  (1891), 
3  Ch.  291  ;  Cooper  v.  Stephens  (1895),  1  Ch.  657;  Marshall  v.  Bull  (1901),  85 
L.  T.  77  ;  Black  v.  Imperial  Book  Co.  (1903),  5  Ontario  L.  R.  184. 

[b)  Marshall  v.  Bull,  supra. 

{c)  London  Printing  Co.  v.  Cox,  supra;  Heape  v.  Hartley  (1889),  42  Ch.  D.  461. 
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INFRINGEMENT   OF   COPYRIGHT. 

M  O  imitatores,  serrum  perns  !  " 

"  Quid  nos  dura  refityimus 
jEtas  ?  quid  intactnm  nefdsti 
Mqnimvs?" 

Horace. 

infringement  The  question  must  obviously  arise  somewhat  frequently,  what 
of  copyright.  -^  an(j  ^^   jg  not>  a  piraCy#     in  many  cases  the  line  of 

demarcation  is  so  loosely  and  indifferently  drawn,  that  arrival 
at  a  just  conclusion  is  a  matter  of  difficulty.  So  entirely  must 
each  case  be  governed  and  regulated  by  the  particular  circum- 
stances attending  it,  that  any  general  rules  on  the  subject  must 
be  received  with  extreme  caution.  Regard  must  be  had  to 
the  value  of  the  work,  and  the  value  of  the  extent  of  the 
infringements ;  for  while,  on  the  one  hand,  the  policy  of  the 
law  allows  a  man  to  profit  by  all  antecedent  literature,  yet  on 
the  other,  the  use  made  of  such  antecedent  literature  may  not 
be  so  extensive  as  to  injure  the  sale  of  the  original  work,  even 
though  made  with  no  intention  to  invade  the  previous  author's 
right  (a) ;  for  the  copyright  having  been  violated,  the  penalty 
must  be  paid  (6). 

The  result,  in  such  cases,  is  the  true  test  of  the  act.  Full 
acknowledgment  of  the  original,  and  the  absence  of  any  dis- 
honest intention,  will  not  excuse  the  appropriator  when  the 
effect  of  his  appropriation  is,  of  necessity,  to  injure  and  supersede 
the  sale  of  the  original  work ;  for  a  man  must  be  presumed  to 
intend  all  that  the  publication  of  his  work  effects  (c). 

(a)  Roworth  v.  Wilkes  (1807),  1  Camp.  94  ;  10  R.  R.  642 ;  Emerson  v.  Davie* 
(1845),  3  Story  (Amer.)  768  ;  Campbell  v.  Scott  (1842),.ll  Sim.  31  ;  11  L.  J.  Ch. 
166 ;  6  Jur.  186  ;  Clement  v.  Maddich  (1869),  1  Gift  (Ch.)  98 ;  6  Jur.  592  ;  ride 
Kindereley,  V.-C,  in  Murray  v  Boyve  (1852),  1  Drew.  353  ;  Wood,  V.-C.,in  Read* 
v.  Lacy  (1861),  1  J.  &  H.  524  ;  and  Story,  J.,  in  Folsam  v.  Marsh,  2  Story  (Amer.) 
115  ;  gee  Qambart  v.  Sumner  (1859),  5  H.  &  N.  5. 

(b)  Mtllett  v.  Snowdon,  1  West.  L.  J.  (Amer.)  240 ;  Parker  v.  Httlme,  7  ibid. 
426  ;  Webb  v.  Powers,  2  Wood  &  M.  (Amer.)  497. 

(c)  Wood,  V.-C,  in  Scott  v.  Stanford  (1867),  Law  Rep.  3  Eq.  723 ;  Clement  v. 
Maddick  (1859),  1  Gift  98  ;  Millett  v.  Snotvden  1  West.  I*  J.  (Amer.)  240 ;  MchoU 
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In  some  of  the  cases  it  will  be  observed  that  stress  is  laid     Cap.  vi. 
on  the  existence  of  the  animus  furandi  (a).     But  the  question  Animus 
of  piracy  cannot  properly  depend  upon  the  intention  of  the-A"***1"- 
pirate.     The  main  point  must  always  be  what  effect  will  the 
extracts  have  upon  the  original  work — how  far  will  they  supply 
its  place  or  injure  its  sale.     If  the  extracts  are  such  as  to 
render  the  protected  work  less  valuable,  by  superseding  its  use 
in  any  degree,  the  right  of  the  author  is  infringed,  and  it  can 
be  of  no  importance  to  inquire  with  what  intent  this  was 
done. 

Plagiarism  does  not  necessarily  amount  to  an  invasion  of  Plagiarism 
copyright,  and  the  author  of  a  published  book  has  no  monopoly  ^\\^^' 
in  the  theories  and  speculations,  or  even  in  the  results  of  invasion  of 
observations  therein  contained ;   but  no  one,  whether  with  or copyng 
without  acknowledgment,  can  be  permitted  to  take  a  material 
and    substantial   portion   of  the  published  work  of  another 
author,  for  the  purpose  of  making  or  improving  a  rival  publi- 
cation (ft). 

There  can  be  no  copyright  in  an  opinion.  In  a  recent  case,  Sporting 
the  plaintiff  who  was  the  publisher  of  a  registered  weekly 8election8- 
periodical,  inserted  each  week,  under  the  title  of  '  One  Horse 
Selections/  a  list  of  horses  which  he  expected  to  win  at  races 
in  the  ensuing  week.  The  defendants  published  each  day  at 
race-meetings  a  sheet  or  card  giving,  under  the  title, '  The 
Specials,  One  Horse  Finals/  a  list  of  horses  which  the  plaintiff 
and  other  sporting  authorities  had  selected  as  likely  to  win  in 
races  on  that  particular  day,  with  the  names  of  those  who  had 
selected  them.  It  was  held  that  the  defendants  had  not 
infringed  the  copyright  in  the  plaintiff's  periodical  (c). 

La  Bruydre  declares  that  we  are  come  into  the  world  too  Want  of 
late  to  produce  anything  new,  that  nature  and  life  are  pre-?"^^ 
occupied,  and  that  description  and  sentiment  have  been  long  works. 
exhausted.     However  this  may  be,  it  is  apparent  that  some 
similarities,  and  a  use,  to  a  certain  extent,  of  prior  works,  even 
to  the  copying  of  small  parts,  must  be  tolerated  in  the  case  of 

y.  Buggies,  3  Day  (ibid,)  158  ;  Story  v.  Holcombe,  4  McLean  (ibid.)  306  ;  McLean. 
J.,  Ohio,  1847. 

(a)  Cary  v.  Kearsley  (1802),  4  Esp.  170  ;  6  R.  R.  846  ;  Lewis  v.  Fidlarton  (1839), 
2  Bear.  6 ;  Moffatt  k  Paige  v.  Gill  $  Sons  (1901),  84  L.  T.  452  ;  reversed  (1902), 
86  L.  T.  465.  The  animus  furandi  will  be  taken  into  consideration  in  those  cases 
where  it  is  difficult  to  ascertain  the  extent  of  the  copying,  in  order  to  determine 
whether  the  use  made  of  a  protected  work  by  a  subsequent  author  is  fair  or  lawful ; 
Spiers  v.  Brown  (1858),  6  W.  R.  352. 

(b)  Pike  v.  Nicholas  (1869),  38  L.  J.  (Ch.)  529 ;  20  L.  T.  (N.S.)  906  ;  reversed 
(1870),  L.  B.  5  Ch.  251  ;  18  W.  R.  321  ;  39  L.  J.  (Ch.)  435,  but  not  in  opposition 
to  the  principle  above  laid  down. 

{*)  Chilton  r.  Progress  Printing  Co.  (1895),  2  Ch.  29. 
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Cap.  vi.     more    important    than    the    proportion    which    the   borrowed 
passages  might  bear  to  the  whole  work  (a). 

If  so  much  is  taken  that  the  value  of  the  original  is  sensibly 
diminished,  or  the  labours  of  the  original  author  are  sub- 
stantially, to  an  injurious  extent,  appropriated  by  another,  that 
is  sufficient,  in  point  of  law,  to  constitute  a  piracy  pro  tanio. 
The  entirety  of  the  copyright  is  the  property  of  the  author ; 
and  it  is  no  defence  that  another  person  has  appropriated  a 
part  and  not  the  whole  of  such  property. 
Usual  de-  There  are  two  usual  defences  in  this  class  of  case : — (a)  that 

fences.  ^  defendant  has  not  exceeded  the  limit  "of  °  fair  quotation  " ; 

and  (b)  that  what  the  defendant  is  alleged  to  have  taken  is 
from  a  source  open  to  all  the  world. 
(a)  Fair  quo-       Whether  the  limits  of  fair  quotation  have  been  exceeded  or 
tUyTuTsURht not   can   se^om    be   determined    simply  by  looking   to   the 
test.  quantity  taken. 

Lord  Cottenham,  in  the  cases  of  Bramwdl  v.  Halcomb  (6),  and 
Saunders  v.  Smith  (c),  adverting  to  this  point,  said :  "  When  it 
comes  to  a  question  of  quantity,  it  must  be  very  vague.  One 
writer  might  take  all  the  vital  part  of  another's  book,  though 
it  might  be  but  a  small  proportion  of  the  book  in  quantity. 
It  is  not  only  quantity,  but  value,  that  is  always  looked  to. 
It  is  useless  to  refer  to  any  particular  cases  as  to  quantity." 
In  short,  we  must  often,  in  deciding  questions  of  this  sort,  look 
to  the  nature  and  objects  of  the  selections  made,  the  quantity 
and  value  of  the  materials  used,  and  the  degree  in  which  the 
use  may  prejudice  the  sale,  or  diminish  the  profits,  or  supersede 
the  objects  of  the  original  work.  Many  mixed  ingredients 
enter  into  the  discussion  of  such  questions.  In  some  cases  a 
considerable  portion  of  the  materials  of  the  original  work  may 
be  fused  into  another  work,  so  as  to  be  indistinguishable  in  the 
mass  of  the  latter,  which  has  other  professed  and  obvious 
objects,  and  cannot  fairly  be  treated  as  a  piracy  ;  or  they  may 
be  inserted  as  a  sort  of  distinct  and  mosaic  work  into  the 
general  texture  of  the  second  work,  and  constitute  the  peculiar 
excellence  thereof,  and  then  it  may  be  a  clear  piracy.  If  a 
person  should,  under  colour  of  publishing  '  elegant  extracts '  of 
poetry,  include  all  the  best  pieces  at  large  of  a  favourite  poet, 
whose  volume  was  secured  by  copyright,  it  would  be  difficult 
to  say  why  it  was  not  an  invasion  of  that  right,  since  it  might 

(«)  Vice-Chancellor  in  Tmtley  v.  Lacy  (1861),  1  H.  &  M.  747 ;  32  L.  J.  (Ch.) 
535  ;  Warne  v.  Seebohm  (1888),  39  Ch.   D.  73  ;  and  see  Trade  Auxiliary  Ch.  v. 
Middlesbrough  and  District,  <fr.,  Association  (1889),  40  Ch.  D.  425  ;  Cate  v.  Deron 
Constitutional  New*pap<  r  Co.,  lb,  500. 
•  (ft)  (1836),-3  My.  &  Cr.  737.  (r)  (1838),  3  My.  &  Cr.  711. 
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constitute  the  entire  value  of  the  volume.   The  case  of  Mawman    CAP-  VI- 

v.  Tegg  (a)  is  to  this  purpose.     There  was  no  pretence  in  .that 

case  that  all  the  articles  of  the  encyclopaedia  of  the  plaintiffs 

had  been  copied  into  that  of  the  defendants ;  but  large  portions 

of  the  materials  of  the  plaintiff's  work  had  been  copied.     Lord 

Eldon,  upon  that  occasion,  held  that  there  might  be  a  piracy 

of  a  part  of  a  work,  which  would  entitle  the  plaintiffs  to  a  full 

remedy  and  relief  in  equity.     In  prior  cases  he  had  affirmed 

the  like  doctrine.     In  Wilkins  v.  Aikin  (6),  he  said,  '  There  is 

no  doubt  that  a  man  cannot,  under  the  pretence  of  quotation, 

publish  either  the  whole  or  a  part  of  another's  book,  although 

he  may  use,  what  in  all  cases  it  is  difficult  to  define,  fair 

quotation." 

The  character  of  the    books   may   be   looked   at ;  for   an  Fair  quota- 
author  will   be  allowed  greater  freedom  of  quotation  if  he ^JJrrf works 
is  writing  a  book  of  an  entirely  different  character  from  that  to  be  re- ^ 
from  which  he  quotes,  than  if  the  books  directly  compete  with  Mane0f  Ms 
one  another.     This  is  well  illustrated  by  the  case  of  Bradbury  Time.' 
v.  Hotten,  (c),  one  which  is  very  near  the  line.      There  the  pub- 
lication complained  of  was  '  The  Man  of  his  Time,'  the  object 
of  which  was  to  illustrate  the  career  of  Napoleon  III.  by  cari- 
catures  taken  from  leading  English  and  foreign  illustrated 
papers.     Nine   caricatures,  with  their  original  headings  and 
references,  but  much  reduced  in  size,  were  copied  from  nine 
numbers  of  '  Punch,'  comprised  within  the  period  extending 
from  1849  to  1867.     It  was  declared  that  the  selections  had 
been  taken  for  the  sole  purpose  of  illustrating  the  career  of 
Napoleon.     While  admitting  that  limited  extracts  might  be 
taken  from  copyright  works  for  a  fair  purpose  of  this  kind, 
the   court   found   that   the  defendant   had    republished    the 
caricatures  in  '  Punch '  for  the  same  purpose  as  they  were 
originally  published,  namely,  to  excite  the  amusement  of  his 
readers.     It  was  held  that  the  defendant  had  gone  beyond  the 
privilege  of  fair  quotation,  and  therefore  a  case  of  piracy  was 
made  out. 

In  the  course  of  his  judgment  in  this  case,  Kelly,  C.B.,  gave 
the  following  illustrations  : — "  A  traveller  publishes  a  book  of 
travels  about  some  distant  country  like  China.  Amongst 
other  things,  he  describes  some  mode  of  preparing  food  in  use 
there.  Then  the  compiler  of  a  cookery  book  re-publishes  the 
description.  No  one  could  say  that  that  was  piracy.  So  again, 
an  author  publishes  a  history  illustrated  with  woodcuts  of  the 

(a)  (1826),  2  Rubs.  385  ;  26  R.  R.  112.  (b)  (1810),  17  Ves.  422. 

{e)  (1872),  L.  R.  8  Exch.  1 ;  but  see  Leslie  v.  Young  (1894),  A.C.  335. 
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heads  of  kings,  and  another  person,  writing  another  history  of 
some  other  country,  finds  occasion  to  copy  one  of  these  wood- 
cuts. That,  again,  would  not  be  a  piracy.  Yet,  on  the  other 
hand,  the  copying  of  a  single  picture  may,  under  some  circum- 
stances, be  an  infringement.  For  example,  take  the  case  of  a 
work  illustrated  by  one  engraving  of  the  likeness  of  some 
distinguished  man,  where  no  other  likeness  is  extant.  No  one 
could  have  a  right  to  copy  that  into  a  book  upon  any  subject 
whatever,  and  a  jury  would  in  such  a  case  rightly  find  that 
there  had  been  an  infringement  of  the  copyright/' 

A  similar  case  to  the  last  cited  was  that  concerning  the 
book  entitled  '  Thackerayana,  Notes  and  Anecdotes,  illustrated 
by  nearly  Six  Hundred  Sketches,  by  William  Makepeace 
Thackeray.'  It  purported  to  be  a  kind  of  biography  of 
Thackeray,  based  on  the  assumption  that  his  own  experiences 
were  narrated  in  certain  of  his  novels.  Besides  some  pre- 
viously unpublished  sketches  and  caricatures  by  Thackeray, 
the  work  contained  extensive  selections  from  his  published 
works,  the  copyright  of  which  belonged  to  the  plaintiff.  The 
extracts  were  prepared  by,  and  interspersed  with  original  com- 
ments by  the  compiler.  The  court  found  that  the  effect  of 
the  book  was  to  supersede  to  a  damaging  extent  the  works 
from  which  the  selections  had  been  made,  and  accordingly 
held  it  to  be  a  case  of  piracy  (a). 

In  Walter  v.  Lane  (Jb)  it  was  decided  that  a  reporter  may 
acquire  copyright  in  his  report  of  a  speech  delivered  on  a 
public  occasion.  The  speeches  in  question  were  delivered  by 
Lord  Rosebery,  and  the  defendant  published  a  book  called 
'  Appreciations  and  Addresses :  Lord  Rosebery/  in  which  was 
contained  four  entire  speeches  of  Lord  Rosebery,  taken  verbatim 
from  the  '  Times/  An  injunction  was  granted  restraining  this 
copying,  but,  in  accordance  with  the  principles  laid  down  by 
Kelly,  C.B.,  in  the  above-cited  case  of  Bradbury  v.  Hotten,  it  is 
considered  that  in  such  a  case  the  courts  would  give  a  liberal 
interpretation  to  the  meaning  of  "  fair  quotation  " ;  for,  ob- 
viously, the  speech  was  public  property,  though  the  report 
belonged  to  the  '  Times/ 

Where  the  plaintiff  published  '  The  Standard  Telegram 
Code/  a  book  containing  100,000  words  selected  from  eight 
languages,  which  words  he  considered  specially  adapted  for 
correct  telegraphic  transmission,  and  the  defendants  printed 
a  book  containing  some  70,000  of  the  words  comprised  in  his 


(a)  Smith  v.  diatto  (1874),  31  L.  T.  (N.8.)  775. 
(ft)  (1900),  A.C.  539 ;  69  L.  J.  Ch.  699 ;  83  L.  T. 
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book  with  the  addition  of  interpretations  suited  for  the  Cap-  vi- 
purposes  of  the  timber  trade,  which  book  they  called  '  Shad- 
bolt's  Telegraph  Code,'  an  injunction  was  granted.  The 
defendants  maintained  that  having  purchased  one  of  the 
plaintiff's  books,  they  were  perfectly  justified  in  selecting,  as 
they  had  done,  words  from  it,  and  in  attributing  to  these  and 
to  other  words  chosen  by  themselves  meanings  in  ordinary 
language  suitable  for  the  purpose  of  their  trade,  and  in  having 
the  book  so  formed  printed  and  used  by  themselves  and  their 
correspondents,  and  they  insisted  that  this  was  a  legitimate 
use  of  the  plaintiff's  book — that  they  had  used  it  for  the 
purpose  for  which  it  was  compiled,  i.e.,  by  their  own  ingenuity 
and  with  original  matter  of  their  own  had  turned  it  into  a 
private  code  for  the  purposes  of  their  business  and  corre- 
spondents. Mr.  Justice  Kay,  however,  pointed  out  that  if  what 
the  defendants  had  done  was  lawful,  a  person  might  buy  one 
of  the  plaintiff's  books,  reprint  every  word  of  it,  putting  opposite 
to  each  of  them  his  own  interpretation  or  phrase,  and  then  sell 
the  work  at  a  third  or  a  tenth  of  the  cost  of  the  plaintiff's 
book,  and  so  render  it  unnecessary  for  any  one  to  buy  the 
plaintiff's  book,  and  in  fact  prevent  the  sale  of  a  single 
further  copy  (a). 

Many  cases  of  extracts  for  criticism  have  come  before  the  Extracts  for 
court*  It  is  obvious  that  quotations  to  some  extent  must  in  crltlcl8m- 
such  cases  be  made  from  the  work  reviewed,  and  this  abstract 
right  of  the  reviewer  has  never  been  impeached.  To  deny 
this  privilege  would  be,  as  Lord  Kinloch  once  said,  "  to 
sentence  to  death  all  our  reviews,  and  the  greater  part  of  our 
works  in  philosophy."  The  reviewer  may  make  extracts 
sufficient  to  show  the  merits  or  demerits  of  the  work,  but  not 
to  such  an  extent  as  that  the  review  may  serve  as  a  substitute 
for  the  book  reviewed.  Sufficient  may  be  taken  to  give  a 
correct  view  of  the  whole,  but  the  privilege  of  making  extracts 
is  limited  to  these  objects,  and  no  person  will  be  allowed  to  re- 
publish  in  the  form  of  quotations  a  valuable  part  of  the  pro- 
tected work  and  thus  to  an  injurious  extent  to  supersede  the 
original  (b). 

Whether  the  limits  of  lawful  quotation  have  been  exceeded 

W  Ager  v.  CoUingridge  (1886),  2  T.  L.  R.  291,  following  Ager  v.  P.  f  O.  Steam 
Navigation  Q>.  (1884),  26  Ch.  D.  637  ;  cf.  Pitman  v.  Bine  (1884),  1  T.  L.  R.  39,  a 
CMe  of  shorthand  outlines  ;  Smith  v.  Cater  (1841),  11  Sim.  580 ;  Kelly  v.  Hooper 
(1*40),  4  Jur.  (O.S.)  21.  '  r 

(*)  Boworth  y.  Wilkes  (1807),  1  Camp.  94 ;  10  R.  R.  642 ;  Mawman  v.  Tegg 
(!«*),  2  Ruse.  385  ;  Campbell  v.  Scott  (1842),  11  Sim.  31  ;  Jiohn  v.  Bogue  (1847), 
10  Jur.  420  ;  Black  v.  Murray,  9  Sc.  Sens.  Cas.  3rd  ser.  341  :  Smith  v.  Chatto, 
t*?r*  :  Lawrence  v.  Dana,  2  Am.  L.  T.  R.  (N.S.)  402. 
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is  a  question  to  be  governed  by  the  particular  circumstances 
"  of  each  case. 

In  a  case  in  which  the  work  alleged  to  be  pirated  was  a 
play  extending  over  forty  pages,  and  the  defendant  had  pub- 
lished a  journal  of  theatrical  criticism  in  which,  as  illustrative 
of  his  critical  remarks,  he  had  introduced  broken  and  detached 
fragments  of  the  piece  in  question,  amounting  in  the  whole  to 
six  or  seven  pages,  some  weight  appears  to  have  been  allowed 
by  the  court  to  the  fact  of  the  extent  of  the  extracts  being  so 
inconsiderable,  as  affording  ground  for  doubt  whether  the 
defendant  had  transgressed  the  limits  of  fair  quotation  (a). 

In  Bell  v.  Whitehead  (b)  the  plaintiffs  had  published  in  the 
1  Monthly  Chronicle '  an  article  entitled  '  The  Great  Western 
Railway  Inquiry/  occupying  nineteen  pages;  the  defendant 
had  extracted  four  pages  and  a  half  from  this,  and  published 
it  in  the  '  Railway  Times/  a  weekly  paper,  with  animadversions. 
A  controversy  was,  at  that  time,  going  on  as  to  the  principles 
upon  which  a  railway  should  be  constructed,  on  the  one  side 
being  Mr.  Brunei,  and  on  the  other  Dr.  Lardner.  The  '  Rail- 
way Times '  took  the  side  contrary  to  Dr.  Lardner,  and  the 
article  taken  from  the  '  Monthly  Chronicle '  was  in  favour  of 
Dr.  Lardner's  views,  and  the  defendant's  object  in  taking  it 
was  to  criticise  it.  Under  these  circumstances  Lord  (Totten- 
ham, C,  dissolved  an  injunction  which  had  been  obtained. 

But  where,  in  a  more  recent  case  (c)  the  publisher,  Mr. 
Maxwell,  applied  for  an  injunction  against  the  proprietor  of 
the  '  Bristol  Mercury '  to  restrain  him  from  publishing  two 
stories, '  A  Troubled  Life/  and  '  How  I  Lost  the  County/  which 
he  had  taken  verbatim  from  '  Belgravia '  and  the  '  Belgravian 
Annual ' ;  and  it  appeared  that  the  magazines  were  sent  to  the 
defendants  for  review,  and  that  it  was  the  custom,  and  had 
been  so  for  many  years,  to  extract  short  stories  in  the  way 
defendants  had  done,  Vice-chancellor  Bacon  decided  that 
the  defendants  had  no  right  to  publish  articles  from  publica- 
tions sent  to  them  for  criticism  ;  but  in  granting  the  injunction 
asked,  made  no  order  as  to  costs,  being  of  opinion  that  the 
defendants  had  acted  unwittingly  in  making  use  of  the  articles 
in  question. 

{a)  WhittinghaM  v.  Wmler  (1817),  2  Swans.  428,  In  Oobbett  v.  Woodward 
(1874),  L.  R.  14  Eq.  407,  the  Court  was  willing  to  grant  an  injunction  against  about 
eight  lines  copied  from  the  plaintiffs  publication.  In  S*veet  y.  Benning  (1855), 
16  C.  B.  459,  copied  matter  forming  about  one-twentieth  part  of  defendant's  work 
was  held  to  amount  to  piracy.  See  Bradbury  v.  Ilotten  (1872),  L.  R.  8  Exch.  1  ; 
Chatterton,  v.  Cure  (1878),  3  App.  Cas.  483 ;  Gray  v.  Ruttell,  1  Story  (Amer.)  20  ; 
Tinsky  v. Lacy  (1861),  1H.&M. 752  ;  Ward  JakI  #  Co.  v.  Scott,  W. N. (1886)  190. 

(b)  (1839),  8  L.  J.  Ch.  141  ;  3  Jur.  68. 

(c)  Maxwell  t.  Somerton  (1874),  30  L.  T.  U  ;  22  W.  R.  313. 
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It  has  become  a  custom  for  many  country  papers  to  copy  or    cap.  vi. 
abridge  articles  appearing  in  current  magazines.      The  pro-  copying 
prietors  of  these  country  papers  seem  to  bo  under  the  impres-  wtfcies  in 

•  ii  •1*/r..  i  n,  .  i         current  maga- 

sion  that  because  the  magazine  is  sent  to  them  for  review  they  zines  into 
are  justified  in  the  US3  they  make  of  the  articles  in  question.  coimtry  news- 
There  can  be  no  doubt  that  the  reproduction  of  articles  or  por- 
tions of  articles  in  this  way  may  materially  advance  their  popu- 
larity and  increase  the  circulation  of  the  magazine,  so  that  to 
some  extent  editors  should  not  be  restricted  in  their  custom,  but 
it  must  be  remembered  that  what  helps  the  circulation  of  the 
magazine  from  which  the  article  is  taken  does  not  necessarily 
increase  the  circulation  of  the  article  itself.  For  instance, 
assume  a  short  story  of  great  interest  appears  in  one  number 
of  a  magazine,  the  reproduction  of  this  story  in  a  newspaper, 
though  it  might  assist  the  circulation  of  the  magazine  from 
which  it  is  taken,  generally  might  seriously  interfere  with  the 
value  of  the  copyright  in  the  particular  story.  The  reason 
why  probably  the  custom  above  referred  to  has  been  permitted 
to  have  sway  is  the  absurd  terras  of  the  Copyright  Act,  giving 
the  proprietor  of  the  magazine  a  copyright  for  28  years, 
without  the  right  of  republishing  in  a  separate  form  without 
the  consent  of  the  author,  and  revesting  the  right  to  publish 
in  the  author  after  a  period  of  28  years,  when  the  probability 
is  that  this  right  is  valueless.  As  the  law  stands  authors 
should  reserve  to  themselves  the  right  of  separate  publication 
as  authorised  by  the  1 8th  section  of  the  Act.  The  recent  Copy- 
right Bill  of  1900  proposed  to  meet  the  difficulty  by  substituting 
the  period  of  two  years  for  28  years,  after  which  'the  copyright 
in  magazine  articles  was  to  revert  to  the  author.  This  period 
of  two  years  would  be  ample,  inasmuch  as  all  fear  of  competition 
between  the  article  as  separately  reprinted  and  as  appearing  in 
the  magazine  would  in  that  time  in  99  cases  out  of  100  have 
been  removed. 

In  a  recent  case  (a)  the  proprietors  of  the  '  Times '  brought  The  Rudyard 
an  action  against  the  proprietor  and  publisher  of   the  '  St.  SSSf copied 
James's  Gazette/  to  restrain  the  defendants  from  further  pub-  from  the 
lishing  any  copy  of  a  newspaper  containing  any  copy  of  an     ime8' 
article  by  Mr.  Rudyard  Kipling,  or  substantial  portions  thereof, 
and  also  extracts  from  the  '  Times '  contained  in  twenty-two 
separate  paragraphs  of  the  '  Gazette '  of  the  13th  of  April.    An 
interlocutory  order  had  been  made  restraining  the  publication 
of  the  Rudyard  Kipling  article.     It  was  not  denied  by  the 
defendants  that  they  had  copied  some  two-fifths  of  the  article, 

(a)  Walter  v.  Steinhopff  (1892),  3  Ch.  489  ;  8  T.  L.  R.  633. 

L 
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Cap- vi-  and  all  the  paragraphs  from  the  'Times'  practically  verbatim, 
but  it  was  contended  that  the  consent  of  the  proprietors  of  the 
'Times'  might  be  assumed  if  the  four  following  conditions 
were  observed : — (i.)  That  the  source  of  the  information  was 
acknowledged ;  (ii.)  That  the  paper  copying  and  the  paper 
copied  were  not  direct  rivals  or  competitors ;  (iiL)  That  the 
paper  copied  from  had  also  copied,  thereby  implying  that  it 
agreed  to  a  free  interchange  of  literary  and  other  matter; 
(iv.)  That  the  editor  of  the  paper  copied  had  given  no  notice 
of  his  objection  to  matter  being  copied.  It  was  proved  by  the 
'  Times '  that  the  copyright  in  the  Budyard  Kipling  article 
and  in  those  of  the  22  paragraphs  was  vested  in  them. 
Mr.  Justice  North  in  delivering  judgment,  said  that  the 
plaintiffs  could  not  have  asked  successfully  for  the  interference 
of  the  court  with  respect  to  the  paragraphs  in  which  they  had 
not  proved  that  they  had  any  copyright :  their  claim  to  relief 
was  confined  to  the  Rudyard  Kipling  article,  and  three  of  the 
paragraphs  in  which  they  had  proved  that  they  had  copyright. 
With  regard  to  the  article  the  plaintiffs'  case  was  clear,  it  was 
practically  undisputed  by  the  defendants'  advisers,  the  defen- 
dants had  deliberately  reprinted  the  most  attractive  portion  of 
an  article  which  they  admitted  they  knew  had  been  acquired 
by  the  plaintiffs  at  a  high  cost.  There  were  purposes,  no 
doubt,  for  which  notwithstanding  the  plaintiffs'  copyright,  the 
defendants  might  legitimately  have  made  reasonable,  extracts, 
as,  for  instance,  if  they  had  been  criticising  Mr.  Kipling's 
works,  &c,  but  in  the  present  case  there  was  a  mere  repro- 
duction of  copy  without  trouble  or  cost.  The  same  remarks 
applied  also  to  the  three  paragraphs.  It  was  said  that  there 
was  no  copyright  in  news,  but  there  was  or  might  be  in  a 
particular  form  of  language  or  modes  of  expression  by  which 
information  was  conveyed,  and  not  the  less  so  because  the 
information  might  be  with  respect  to  the  current  topics  of  the 
day.  With  regard  to  the  quality  of  the  matter  copied,  the 
paragraphs  pirated  were  taken  in  their  entirety  for  the  very 
purpose  for  which  they  were  used  in  the €  Times,'  viz.,  to  convey 
information  to  the  readers  of  the  paper.  It  was  not  a  case  of 
the  selection  of  a  part  or  quotation,  or  an  extract.  The 
defendants  had  failed  to  prove  that  the  first  three  of  the  four 
alleged  conditions  had  been  observed,  but  even  if  they  had, 
the  plea  of  the  existence  of  such  a  custom  or  practice  of  copy- 
ing as  was  set  up  could  no  more  be  supported  when  challenged 
than  the  highwayman's  plea  of  the  custom  of  Hounslow  Heath. 
It  had  often  been  relied  on,  but  had  always  been  repudiated 
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by  the  courts.     In  the  result,  therefore,  the  defendants  were     Cap*  vl 
entirely  wrong. 

It  is  manifest,  also,  from  what  fell  from  Lord  Chancellor  Law  Reports. 
Cottenham  in  Saunders  v.  Smith  (a),  that  he  entertained  no 
doubt  (although  he  did  not  decide  the  point)  that  there  might 
be  a  violation  of  the  copyright  of  volumes  of  reports,  by  copy- 
ing verbatim  a  part  only  of  the  cases  reported.  It  is  question- 
able, how  far  and  to  what  extent  certain  cases  in  Law  Reports 
may  be  reprinted  at  length  in  a  treatise  on  the  particular 
subject  to  which  they  relate ;  but  it  is  clearly  piracy  to  collect 
together,  and  reprint  from  the  reports  all  the  cases  upon  a 
particular  subject,  though  the  collection  and  classification  may 
be  new,  and  the  publication  be  adorned  with  the  addition  of 
several  unpublished  decisions  and  notes  (ft).  In  the  case  last 
cited,  however,  the  substance  and  value  of  the  book  consisted 
mainly  of  the  cases  pirated;  and  a  case  presenting  greater 
difficulty  was  that  of  the  well-known  book  entitled  '  Smith's 
Leading  Cases/  where  the  annotations  really  form  the  substance 
and  essence  of  the  work.  In  regard  to  the  legal  right  in  the 
last-mentioned  case  (c)  Lord  Cottenham  said :  "  In  this  case  I 
find  the  publication  complained  of  to  be  of  a  character  which, 
whether  it  be  or  be  not  an  infringement  of  the  copyright  of 
the  plaintiffs,  is  a  course  of  proceeding  which  has  been  pretty 
largely  admitted,  and  pretty  generally  adopted.  Several  cases 
occurred  to  me,  and  several  were  mentioned  to  me  at  the  bar, 
in  which  a  gentleman  at  the  bar,  desirous  of  publishing  a  work 
upon  a  particular  subject,  has  collected  the  cases  upon  that 
subject,  and  has  taken  these  cases,  generally  speaking  verbatim, 
from  reports  which  are  covered  by  copyright.  No  instance 
has  been  represented  to  me  in  which  those  entitled  to  the 
copyright  have  interfered;  no  judgment,  therefore,  has  been 
pronounced  upon  that  subject.  I  am  not  stating  whether  the 
owner  of  the  copyright  is  entitled  to  interfere  in  such  a  case, 
or  whether  the  use  of  published  reports  is  or  is  not  to  be 
permitted.  That  is  a  question  of  legal  right  upon  which  I 
find  at  present  no  reason  for  coming  to  an  adjudication."  But 
in  a  subsequent  case,  where  eleven  cases  only  had  been  copied 
verbatim,  and  a  considerable  number  of  what  were  called 
abridged  cases  were  mere  copies  of  the  plaintiff's  with  slight 
variation,  Sir  L.  Shadwell,  V.-C,  granted   an  injunction  (rf). 

(a)  (1838),  3  My.  &  Cr.  711  ;  see  Hodges  v.  Welsh  (1840),  2  lr.  Eq.  Rep.  266  ; 
Butterworth  v.  Kelly  (1888),  4  T.  L.  R.  430.  (b)  Hodges  v.  Welsh,  sujjra. 

(e)  Saunders  v.  Smith  (1838),  3  My.  A  Cr.  711,  728. 

{d)  Sweet  v.  Shaw  (1839),  3  Jur.  217;  8  L.  J.  Ch.  216;  see  Wheaton  v.  Peters 
(1834),  8  Peters  (Amer.)  691. 
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PAP*  VI-  He  distinguished  the  jBase  from  Saunders  v.  Smith.  "  In  that 
case/'  said  he,  "  there  was  no  question  but  some  parts  of  the 
plaintiff's  work  had  been  copied  in  the  defendant's  work.  But 
there  the  publication  of  the  defendant  appeared  to  me  to  be 
altogether  distinguished  from  that  in  which  the  cases  originally 
appeared,  and  one  could  never  be  substituted  for  the  other. 
In  this  case,  from  the  class  of  persons  who  are  held  out  as 
likely  to  be  purchasers  of  the  defendant's  publication,  I  think 
it  may  be  materially  injurious  to  the  sale  of  the  plaintiff's 
work."  This  was  the  true  criterion  of  the  infringement,  and 
it  may  be  said  generally  that  in  cases  where  the  work  in  which 
the  copying  or  extract  is  introduced,  is  a  new  and  distinct 
work,  and  not  a  work  with  merely  colourable  variations,  the 
test  which  the  court  will  apply  is  the  capability  of  the  new 
work  being  taken  as  a  substitute  for  the  whole  work.  In 
Lewis  v.  Fullaiton  (a),  the  case  of  a  typographical  dictionary, 
Lord  Langdale  held  that  largely  copying  from  a  work,  in 
another  book  having  a  similar  object,  was  a  violation  of  that 
copyright,  although  the  same  information  might  have  been 
(but,  in  fact,  was  not)  obtained  from  common  sources,  open 
to  all  persons;  and  accordingly  in  that  case  he  granted 
an  injunction  as  to  the  parts  pirated,  notwithstanding  the 
fact  that  there  was  much  which  was  original  in  the  new 
work  (6). 
from  various  Where  the  defendant  had  published  a  '  Book  of  the  Poets,' 
writer*.  with  the  object  of  illustrating  the  characteristics  of  various 

•  poets,  and  the  progress  of  English  poetry  during  the  nineteenth 
century,  the  work  was  held  to  be  piratical.  The  defendant 
had  made  425  selections  and  extracts,  from  forty-three  poets, 
and  they  were  employed  to  illustrate  an  original  essay  of 
thirty-four  pages  on  English  poetry  of  the  period  covered, 
twenty-three  biographical  sketches  of  one  page  each,  and 
twenty  shorter  notices  of  authors.  Besides  extracts,  six  poems 
— in  all  of  which  the  copyright  was  still  subsisting — were 
taken  in  their  entirety  from  Campbells  works.  "If,"  said 
Vice-Chancellor  Shadwell,  "  there  were  critical  notes  appended 
to  each  separate  passage,  or  to  several  of  the  passages  in  suc- 
cession which  might  illustrate  them,  and  show  from  whence 
Mr.  Campbell  had  borrowed  an  idea,  or  what  idea  he  had  com- 
municated to  others,  I  could  understand  that  to  be  a  fair 
criticism.     But  there  is,  first  of  all,  a  general  essay,  then  there 

(*)  (1839),  2  Beav.  6. 

(A)  See  (\t*  v.  The  Land  and  Water  Co.  (1869),  18  W.  R.  206. 
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follows  a  mass  of  pirated  matters,  which  in  fact  constitutes  the     Cap-  vi- 
value  of  the  volume  "  (a). 

The  copying  into  a  newspaper  whole  articles  taken  from  The  custom 
another  periodical — as  a  monthly  magazine — professedly  for  n/^cuge  e 
the  purpose  of  reviewing,  is,  as  we  have  seen,  an  unlawful  use, 
and  a  Court  of  Equity  will  restrain  the  publication  of  the  work 
containing  these  articles,  notwithstanding  an  allegation  that  it 
is  the  custom  of  the  trade  (6). 

The  defence  of  '  fair  quotation '  may  be  pleaded  where  the  (*)  Common 

HOUIV6 

copyist  has  taken  original  copyright  matter  from  a  previous 
work.  The  second  common  defence  above  alluded  to  (c)  is 
raised  where  the  previous  writer  has  embodied  in  his  work 
information  which  is  matter  of  common  knowledge  or  common 
observation,  and  which  cannot  well  be  put  in  different  language, 
or  selections  from  non-copyright  sources. 

This  defence  is  chiefly  raised  in  cases  of  compilations.  All 
definitions  of  the  same  thing  must  be  nearly  the  same,  and 
descriptions,  which  are  definitions  of  a  more  lax  and  fanciful 
kind,  must  always  have  in  some  degree  that  resemblance  to 
each  other  which  they  all  have  to  their  object.  Consequently 
in  compiling  such  works  as  dictionaries,  gazetteers,  grammars, 
maps,  arithmetics,  almanacs,  concordances,  encyclopaedias, 
itineraries,  guide  books,  and  similar  productions,  the  materials, 
to  a  considerable  extent,  must  be  nearly  identical,  and  the 
prior  compiler  cannot  monopolise  what  did  not  originate  with 
himself,  nor  a  subsequent  compiler  employ  a  prior  arrangement 
and  materials  to  such  an  extent  as  to  be  a  substantial  invasion 
of  the  anterior  compilation. 

In  Scott  v.  Stanford  (d),  the  plaintiff  had  published  statistical 
returns  of  all  coal  imported  into  London,  and  the  defendant,  in 
giving  the  universal  statistics  of  the  United  Kingdom,  had 
copied  from  the  plaintiff's  work  to  the  extent  of  one-third  of 
the  whole  of  the  defendant's  work,  at  the  same  time  acknow- 
ledging the  source  from  which  his  information  was  derived. 
Vice-Chancellor  Wood   decided,  that   having   regard  to    the 

{a)  Campbell  v.  8coU  (1842),  11  Sim.  31  ;  MoffaU  $  Paige  v.  Gill  (1902),  86  L.  T. 
465  ;  50  W.  B.  528  ;  MacMillan,  v.  Surah  Chunder  Deb,  17  Indian  L  R.,  Calcutta 
Series,  951. 

(*)  Maxwell  v.  Somerton  (1874),  30  L.  T.  II  ;  22  W.  B.  313  ;  Walter  \.8teinkop]f 
(1892),  3  Ch.  489. 
(c)  Ante  p.  156. 

{d)  (1867),  L  B.  3  Eq.  718 ;  Morris  v.  Ashbee  (1868),  19  L.  T.  550  ;  L.  B.  7  Eq. 

34 ;  Mawman,  v.  Tegg  (1826),  2  Buss.  398 ; Jarrold  v.  Houlston  (1857),  3  K.  &  J. 

70S;  Om-  v.  The  Land  and  Water  Co.  (1869),  18  W.  B.  206  ;  L.  R.  9  Eq.  324  ; 

Trade    Auxiliary    Co.  v.  Middlesbrough   and    District    Trades/netfs    Protection 

Association  (1889),  40  Ch.  D.  425 ;  Cote  v.  Devon  and  Constitutional  Newspaper 

Co.  {1889),  40  Ch.  D.  500. 
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Cap.  vi.  quantity  and  matter  of  the  information  which  had  been  repub- 
lished  without  the  exercise  of  any  independent  thought  and 
labour,  and  the  prejudice  to  the  plaintiff  in  having  the  sale  of 
his  work  superseded  by  this  republication,  the  plaintiff  was 
entitled  to  an  injunction.  If  the  defendant,  after  collecting 
the  information  for  himself,  had  checked  his  results  by  the 
plaintiff's  tables,  that  would  have  been  a  widely  different  thing 
from  the  wholesale  extraction  of  the  vital  part  of  his  work. 
But  no  man  is  entitled  to  avail  himself  of  the  previous  labours 
of  another  for  the  purpose  of  conveying  to  the  public  the  same 
information  although  he  may  append  additional  information  to 
that  already  published.  This  is  consonant  to  the  law  as  laid 
down  in  Kelly  v.  Morris  (a),  which  was  in  the  following  terms : 
In  the  case  of  a  dictionary,  map,  guide-book,  or  directory, 
where  there  are  certain  common  objects  of  information  which 
must,  if  described  correctly,  be  described  in  the  same  words,  a 
subsequent  compiler  is  bound  to  set  about  doing  for  himself 
that  which  the  first  compiler  has  done.  In  the  case  of  a  road- 
book, he  must  count  the  milestones  for  himself,  .  .  .  and  the 
only  use  that  he  can  legitimately  make  of  a  previous  pub- 
lication is  to  verify  his  own  calculations  and  results  when 
obtained. 

From  these  observations  it  is  not  to  be  inferred  that  in  com- 
piling a  directory  the  compiler  may  not  look  into  the  previous 
directory  of  another  for  the  purpose  of  ascertaining  where  a 
particular  person  lives,  and  for  the  purpose  of  ascertaining 
from  that  book  whether  or  not  it  is  worth  his  while  to  call 
upon  that  person  (b) ;  they  imply  no  further  than  that  he  may 
not  take  a  passage  from  1  lie  directory,  and  go  and  see  whether 
it  happens  to  be  accurate,  and  if  it  be  accurate,  bodily  copy  it 
into  his  directory. 

This  latter  is  precisely  what  was  done  in  Morris  v.  Ashbee  (c). 
The  defendant  copied  the  plaintiffs  book,  and  then  sent  out 
canvassers  to  see  if  the  information  so  copied  was  correct.  If 
the  canvasser  did  not  find  the  occupier  of  the  house  at  home, 
or  could  get  no  answer  from  him,  then  the  information  copied 
from  the  plaintiffs  book  was  repeated  bodily,  as  if  it  were  a 
question  for  the  occupier  of  the  house  merely,  and  not  for  the 
compiler  of  the  previous  directory.     The  copying  was  as  direct 

(a)  (18(56),  L.  R.  1  Eq.  697. 

(b)  Morris  v.  Wright  (1870),  22  L.  T.  78  ;  18  W.  R.  327  ;  L.  R.  5  Ch.  279  ;  Scott 
v.  Stanford  (1867),  L.  R.  3  Eq.  718  ;  Cox  v.  Land  and  Water  Journal  Ok  (1869), 
9  Id.  324  ;  Pike  v.  Nicholas  (1870),  L.  R.  5  Ch.  251  ;  Hogg  v.  Scott  (1874),  L.  R. 
18  Eq.  444  ;  Lamb  v.  Evans  (1892),  3  Ch.  462 ;  (1893),  1  Ch.  218  ;  Kelly's 
directories  v.  Gavin  $  Lloyds  (1901),  1  Ch.  374  ;  (1902),  1  Ch.  631. 

(c)  (1868),  19  L.  T.  (N.S.)  650 ;  L.  II.  7  Eq.  34. 
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in  the  case  of  Kdly  v.  Morris,  to  which  we  have  already  referred.  CAp-  yJ- 
Not  only  were  the  slips  for  the  purpose  of  canvassing  copied, 
but  the  course  pursued  really  was,  that  when  a  slip  was  pre- 
sented to  the  person  who  was  canvassed,  and  his  permission 
received  for  the  insertion  of  the  particular  entry,  the  slip  was 
forthwith  copied  into  the  book.  "  Now  it  is  plain,"  observed 
Lord  Justice  Oiffard,  "that  it  could  not  be  lawful  for  the 
defendants  simply  to  cut  the  slips,  which  they  have  cut  from 
the  plaintiffs  directory,  and  insert  them  in  theirs.  Can  it  then 
be  lawful  to  do  so,  because,  in  addition  to  doing  this,  they  sent 
persons  with  the  slips  to  ascertain  their  correctness  ?  I  say, 
clearly  not"  (a).  "In  Pike  v.  Nicholas (b)  we  had  this:  Two 
rival  books  were  published  with  reference  to  the  same  subject 
matter,  and  we  thought  certainly  that  the  defendant  had  been 
guided  by  the  plaintiff's  book,  more  or  less,  to  the  authorities 
which  the  plaintiff  had  cited ;  but  it  was  a  perfectly  legitimate 
course  for  the  defendant  to  refer  to  the  plaintiff's  book,  and 
if  he  did,  taking  that  book  as  his  guide,  himself  go  to  the  original 
authorities,  and  compile  his  book  from  the  orginal  authorities, 
he  made  no  unfair  or  improper  use  of  the  plaintiffs  book  "  (c). 

The  question  as  to  how  far  advantage  may  be  reaped  from  How  far  prior 
the  work  of  another,  and  what  use  may  be  legitimately  ^^^ 
made  of  it,  is  difficult  of  solution.  Perhaps  the  strongest 
case  in  favour  of  the  adoption  by  a  subsequent  compiler  of 
the  work  of  a  preceding  one,  is  that  "of  Cary  v.  Kearsley  (d)t 
where  Lord  Ellenborough  thought  that  the  former  might 
kMy  adopt  part  of  the  work  of  the  latter,  and  might  so  make 
use  of  his  labours  for  the  promotion  of  science  and  the  benefit 
of  the  public ;  but  having  done  so,  he  was  of  opinion  that  the 
question  would  be,  was  the  matter  so  taken  used  fairly  with 
that  view,  and  without  what  he  might  term  the  animus 
f«randif  For  while  he  considered  himself  bound  to  secure 
every  man  in  the  enjoyment  of  his  copyright,  he  was  fearful 
of  putting  manacles  upon  science. 

Where  the  defendant  published  a  sheet  almanac  containing  Sale  of  a 
matter  pirated  from  a  distinct  part  of  a  directory  published  J^^a^ 
by  the  plaintiff,  affording  information  with  respect  to  the  post  a  directory 
office,  compiled  from  public  documents,  and  the  matter  pirated re8tarained* 
formed  an  exceedingly  small  portion  of  the  plaintiffs  work, 

(*)  (1868)  MorrU  v.  Ashbee  L.  B.  7  Eq.  p.  41.  (ft)  (1870),  38  L.  J.  (Ch.)  529. 

(f)  Per  Giffard.  V.-C,  Morn*  v.  WriglU  (1870),  22  L.  T.  at  p.  82.  "The  true 
principle  |n  all  these  cases,"  said  Vice-Chanceilor  Hall,  in  Hogg  v.  Scott  (1874), 
L-  B.  18  JEq.  458,  "  is  that  the  defendant  is  not  at  liberty  to  use  or  avail  himself  of 
we  labour  which  the  plaintiff  has  been  at  for  the  purpose  of  producing  his  work  ; 
w*t  is,  in  fact,  merely  to  take  away  the  result  of  another  man's  labour,  or,  in  other 
^otds,  his  property."  [d)  (1802),  4  Esp.  168  ;  6  B.  B.  846. 
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though  they  bore  a  great  proportion  to  the  other  matters  in 
the  defendant's  work;  the  court  granted  and  continued  an 
injunction  against  him  (a). 

In  Leslie  v.  Young  (b)  the  appellant  had  compiled  a  railway 
guide  affecting  the  Perth  district,  and  he  sought  an  injunction 
against  the  respondents,  the  publishers  of  a  new  Perth  railway 
time-table,  to  restrain,  inter  alia,  the  sale  of  their  time-tables 
for  July  1891,  on  the  ground  of  infringement.  It  appeared 
that  the  appellant's  time-table  consisted  of  a  train  service 
from  Perth,  selections  for  this  purpose  having  been  made  from 
official  time-tables,  and  also  of  information  as  to  circular  tours 
convenient  to  be  taken  from  Perth  which  had  not  merely  been 
selected  from  official  tables,  but  condensed  and  arranged.  The 
appellant  complained  that  the  respondents,  instead  of  going  to 
the  common  and  public  sources  for  materials,  substantially 
copied  both  his  time-tables  and  circular  tour  information,  and 
thus  took  advantage  of  his  skill  and  labour  in  condensing  into 
a  small  space  a  huge  mass  of  information.  The  respondent 
practically  admitted  that  he  had  copied  the  appellant's  circular 
tour  information,  and,  in  respect  of  this,  an  injunction  was 
granted,  but  the  House  of  Lords  refused  an  injunction  in  the 
case  of  the  time-tables. 

This  case  is  not  very  easy  to  follow,  and  the  facts  are  not 
very  clearly  reported,  but  the  Lords  Justices  seem  to  have 
based  their  decision  as  much  on  the  ground  that  the  appel- 
lant's time-table  was  not  a  proper  subject  for  copyright,  as 
upon  the  ground  that  the  respondents  had  not  infringed  it. 

In  Jarrold  v.  Haidsion  (c),  the  publishers  of  Dr.  Brewer's 
4  Guide  to  Science'  obtained  an  injunction  against  the  publica- 
tion of  the  '  Reason  Why,'  The  works  in  controversy  were 
written  on  the  same  plan,  and  presented,  in  the  form  of  ques- 
tion and  answer,  popular  information  on  a  variety  of  scientific 
subjects.  The  earlier  book,  Dr.  Brewer's  '  Guide  to  Science,' 
had  evidently  been  used  to  a  considerable  extent  in  the  prepa- 
ration of  the  later  one,  although  copying  was  denied.  The 
judge  said :  "  I  take  the  illegitimate  use,  as  opposed  to  the 
legitimate  use  of  another  man  s  works  on  subject  matters  of 
this  description  to  be  this :  if,  knowing  that  a  person  whose 
work  is  protected  by  copyright  has,  with  considerable  labour, 
compiled  from  various  sources  a  work  in  itself  not  original, 
but  which  he  has  digested  and  arranged,  you,  being  minded  to 
compile  a  work  of  a  like  description,  instead  of  taking  the 

(a)  (1840),  Kelly  v.  Hooper,  4  Jur.  2.  (*)  (1894),  A.C.  335. 

{o)  (1887),  3  K.  &  J.  708  ;  3  Jur.  (N.S.)  1051. 
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puns  of  searching  into  all  the  common  sources,  and  obtaining  CAP-  VI- 
your  subject  matter  from  them,  avail  yourself  of  the  labour 
of  your  predecessor,  adopt  his  arrangements,  adopt,  moreover, 
the  very  questions  he  has  asked,  or  adopt  them  with  but  a 
slight  degree  of  colourable  variation,  and  thus  save  yourself 
pains  and  labour  by  availing  yourself  of  the  pains  and  labour 
which  he  has  employed,  that  I  take  to  be  an  illegitimate  use/' 
But  where  the  same  plaintiffs  filed  a  bill  against  the  publishers 
of  a  work  called  '  Glass  Book  of  Modern  Science/  compiled  by 
Messrs.  Thomas  and  Francis  Bullock,  for  a  piracy  of  their  '  Dr. 
Brewer  s  Guide/  and  it  was  admitted  by  the  defendant  that  he 
had  referred  to  the  plaintiffs'  book  in  the  course  of  compiling 
the  '  Class  Book  ' ;  but  he  insisted  that  every  fact  or  illustra- 
tion referred  to  in  the  '  Class  Book '  was  verified  by  the  labour 
and  research  of  the  authors  themselves,  by  means  of  actual 
observation,  inquiry,  or  experiment  where  such  was  possible, 
and  by  reference  to  scientific  authorities  and  standard  works  of 
which  the  plaintiffs'  book  did  not  affect  to  be  one ;  it  was  held 
by  Vice-Chancellor  James,  that  though  if  any  part  of  a  work 
complained  of  was  a  transcript  of  another  work,  or  with  only 
colourable  additions  and  variations,  and  prepared  without  any 
real  independent  literary  labour,  such  portion  of  the  work 
complained  of  was  piratical,  yet  it  was  impossible  to  establish 
a  charge  of  piracy  where  it  was  necessary  to  track  mere 
passages  and  lines  through  hundreds  of  pages,  or  where  the 
authors  of  a  work  challenged  as  piratical  had  honestly  applied 
their  labours  to  various  sources  of  information.  The  learned 
Vice-Chancellor  saying,  "  The  whole  of  the  part  about  sound, 
fogs,  winds,  dew,  and  hoar-frost  in  the  defendant's  work  has  a 
striking  similarity,  almost  identity  of  appearance,  with  parts  of 
the  plaintiffs'  work.  The  defendant's  authors;  however,  have 
both  of  them  sworn  positively  that  they  did  not  copy  from  the 
plaintiffs'  work,  although  that  work  was  known  to  them,  and 
had  been  used  in  tuition,  in  common  with  nearly  fifty  other 
books  of  the  same  character,  and  on  the  same  topics.  These 
authors  have  not  been  cross-examined.  The  defendant's 
counsel  hav?  gone  through  the  works  in  question  passage  by 
passage,  and  have  shown  that  in  nearly  all  the  instances  of 
alleged  piracy,  the  defendant's  production  had  been,  in  fact, 
taken  from  other  works  which  were  antecedent  to  both  plain- 
tiffs' and  defendant's  books.  The  plaintiffs  said,  that  the 
difference  of  language  between  the  two,  w^s  part  of  the  defen- 
dant's authors'  fraud  and  artful  disguise  of  what  they  had 
done.     But  the  language  thus  complained  of,  is  conclusively 
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Cap.  vi.  traced  to  other  books.  This  fact  recoils  destructively  on  the 
plaintiffs'  case,  for  it  goes  far  to  show  that  the  defendant's 
writers  honestly  applied  their  labours  to  various  sources  of 
information.  I  do  not  consider  that  the  imitation  of  the 
questions  in  the  plaintiffs'  book  is  a  piracy,  so  long  as  the 
defendant's  writers  have  gone  to  independent  sources  in  the 
preparation  of  their  answers  "  («). 
a  compiler  The  rule  appears  now  to  be  settled,  that  the  compiler  of 

must  produce  tt  work  in  which  absolute  originality  is  of  necessity  excluded, 

an  original  .    .  .        _       .  ,  •       ?•         i*  *  J      • 

result  is  entitled,  without  exposing  himself  to  a  charge  of  piracy,  to 

make  use  of  preceding  works  upon  the  subject,  where  he 
bestows  such  mental  labour  upon  what  he  has  taken,  and 
subjects  it  to  such  revision  and  correction  as  to  produce  an 
original  residt,  provided  that  he  does  not  deny  the  use  made 
of  such  preceding  works,  and  the  alterations  are  not  merely 
colourable  (b). 

So  in  the  case  of  a  descriptive  catalogue  of  fruit  and  trees, 
the  court  was  of  opinion  that  the  later  compiler  might  use 
the  work  of  his  predecessor  as  a  guide  or  instructor ;  but 
might  not  copy  the  descriptions  from  it,  although  he  should 
verify  and  correct  them  from  specimens  of  fruit  before  him. 
Though  he  could  not  be  prevented  from  getting  much  aid  in 
the  way  of  information,  suggestions,  &c.,  from  the  protected 
work  open  before  him,  he  must  write  his  own  descriptions 
from  actual  specimens,  or  common  sources  of  information  (c). 

To  further  illustrate  the  principle,  take  the  case  of  a 
dictionary.  There  may  be  a  certain  degree  of  skill  exhibited 
as  to  order  and  arrangement,  and  there  may  be  a  good  deal  of 
ingenuity  exhibited  in  the  selection  of  phrases  and  illustra- 
tions, which  are  the  best  exponents  of  the  sense  in  which  the 
word  is  to  be  used :  and  there  may  also  be  great  labour  in  the 
logical  deduction  and  arrangement  of  the  word  in  its  different 
senses,  when  the  sense  of  the  word  departs  from  its  primary 
signification ;  but  there  cannot  be  copyright  in  much  of  the 
information  contained  in  the  numerous  dictionaries  published, 
each  necessarily  having  a  large  number  of  words  identically 
similar.     The  great  point  to  decide  in  such  caqps  is,  as  we 


The  case  of 
a  dictionary 
analyzed. 


(a)  Jarrold  v.  1  ley  wood  (1870),  18  W.  K  279. 

(b)  Spiers  v.  Brown  (1858),  6  W.  R.  352  ;  Reads  v.  Lacy  (1861),  1J.AH.  524  : 
and  in  the  case  of  a  catalogue,  Hotten  v.  Arthur  (1863),  1  H.  &  M.  603  :  32  L.  J. 
(Ch.)  771  ;  11  W.  R.  934  ;   9L.T.  199. 

(c)  Hogg  v.  Scott  (1874),  L.  R.  18  Eq.  444  ;  Cary  v.  Keantky  (1802),  4  Esp.  168  ; 
Matthewwn  v.  Stockdale  (1806),  12  Ves.  270;  Longman  v.  Wincheder  (1809),  16 
Ves.  269  ;  Bailey  v.  Taylor  (1829),  3  L.  J.  (O.S.)  66  ;  Bramwell  v.  Halcomb  (1836), 
3  My.  &  Cr.  737  ;  Kelly  v.  Hooper  (1840),  4  Jur.  21  ;  Murray  v.  Bogue  (1852), 
1  Drew.  353. 
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have  already  stated,  whether  in  the  particular  case  the  work     Cap.  vi. 
is  a  legitimate  use  of  the  plaintiffs  publication  in  the  fair 
exercise  of  a  mental  operation  deserving  the  character  of  an 
original  work  (a). 

Lord  Hatherley,  while  Vice-Chancellor,  in  the  case  of  Spiers  The  case  of 
v.  Brown  (6),  thus  summed-up  the  law  in  his  peculiarly  lucid  ^J^#v' 
style :  All  cases  of  copyright  were  very  simple  when  a  work  of 
an  entirely  original  character  was  concerned,  being  a  work  of 
imagination  or  invention  on  the  part  of  the  author,  or  original 
in  respect  of  its  being  a  work  treating  of  a  subject  common  to 
mankind,  such  as  history,  or  other  branches  of  knowledge 
varying  much  in  their  mode  of  treatment,  and  in  which  the 
hand  of  the  artist  would  be  readily  discerned.  But  the  diffi- 
culty that  arose  in  cases  of  the  class  then  before  him  was,  that 
they  not  only  related  to  a  subject  common  to  all  mankind, 
but  that  the  mode  of  expression  and  language  was  necessarily 
so  common  that  two  persons  must,  to  a  very  great  extent, 
express  themselves  in  identical  terms  in  conveying  the  instruc- 
tion or  information  to  society  which  they  were  anxious  to 
communicate.  The  most  obvious  case  was  that  of  figures, 
such  as  the  table  of  logarithms — the  case  before  Sir  John 
Leach — where  it  would  be  impossible  to  deviate  in  the  calcu- 
lations, or  to  vary  the  order,  and  the  result  must  be  identical. 
The  same  might  be  said  of  directories,  calendars,  court  guides, 
and  works  of  that  description.  Those  were  cases  in  which  the 
only  mode  of  arriving  at  the  amount  of  labour  bestowed  was 
by  the  common  test  resorted  to  of  discovering  the  copy  of 
errors  and  misprints,  indicating  a  servile  copying  (c). 

Where  a  writer  has  edited  a  non-copyright  work  with  notes,  Editing  a 
he  cannot,  of  course,  prevent  another  from  editing  the  same  Jf  ^J^k 

(a)  Vide  Wilkin*  v.  Aikin  (1810),  17  Ves.  422;  Bramwell  v.  Halcomb  (1836), 
3  My.  &  Cr.  737  ;  Ornish  v.  Upton,  (1861),  4L.T.  863. 
(ft)  (1858),  6  W.  R.  352. 
(r)  This  is  one  of  the  surest  tests  of  copying,  see  Kelly  v.  Morris  (1866),  L.  K. 

I  Eq.  697  ;  Pike  v.  Nicholas  (1870),  L.  R.  5  Ch.  251  ;  Gt>*  v.  Land  and  Water 
(1869),  L.  R.  9  £q.  324.  In  Murray  v.  Bogue  (1852),  1  Drew  353,  366,  where 
instances  were  stated  in  the  bill  and  at  the  bar  in  which  the  defendant  had  the 
plaintiff's  errors,  Vice-Chancellor  Kindersley  said, (<  Now  the  use  of  showing  the 
same  errors  in  both  is,  that  where  the  defendant  says  he  has  got  his  information, 
not  from  the  plaintiff,  but  from  other  sources,  if  the  evidence  is  unsatisfactory  on 
the  question  whether  the  defendant  did  use  the  plaintiffs  work  or  not,  to  show  the 
same  errors  in  the  subsequent  work  that  are  contained  in  the  original,  is  a  strong 
argument  to  show  copying."  It  will  be  in  the  defendant's  favour  if  he  shows  that 
the  matter  in  his  own  book  is  free  from  many  of  the  errors  in  the  plaintiff's  ;  but 
still  the  errors  may%ave  been  corrected  in  copying.     In  M'NeUl  v.  Williams  (1840), 

II  Jur.  344,  it  appeared  that  seven  errors  in  the  plaintiffs  mathematical  tables  were 
also  found  in  those  of  the  defendant  The  latter  declared  that  this  was  accidental, 
and  that  the  plaintiff's  book  contained  seventy  errors  not  to  be  found  in  his  own. 
It  does  not  appear  what  importance  the  Court  attached  to  this  circumstance  ;  but 
the  injunction  was  refused. 
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Cap.  vi.  work,  but  the  later  writer  must  go  to  original  sources  and  not 
copy  directly  from  the  previous  writer's  work.  Thus,  where 
the  plaintiff  had  issued  an  edition  of  the  '  Letters  of  Dorothy 
Osborne/  the  originals  of  which  had  subsequently  come  to  the 
British  Museum  and,  it  was  alleged,  were  not  the  subject  of 
copyright,  and  the  defendants,  in  publishing  a  new  edition  of  the 
same  letters,  had  sent  the  plaintiff's  text  of  the  letters  directly 
to  the  printers,  instead  of  having  them  copied  from  the  MSS. 
in  the  British  Museum,  Mr.  Justice  Farwell  indicated  such  a 
strong  opinion  that  this  method  could  not  be  defended,  that 
the  defendants  submitted  to  a  perpetual  injunction  (a). 
Selections  It  is  obvious  that  in  many  cases  of  compilations  their  whole 

and  quota-     merit  lies  in  their  accuracy  and  completeness ;  but  in  the  case 

tions  from  .  .  J  r  > 

non-copy-  of  a  work  comprising  selections  or  quotations  from  various 
right  sources.  works  which  are  not  the  subject  of  copyright,  there  is  often  an 
additional  merit  in  the  selection.  It  has  been  contended  that 
the  same  principles  govern  both  classes  of  works,  but  this  con- 
tention was,  in  a  recent  case  (i),  repudiated  by  Lord  Justice 
Collins.  "  Counsel  justified,"  he  said,  "  annexing  another  man's 
quotations  on  the  ground  that  you  may  follow  an  indication 
given  in  another  book  as  to  the  place  where  you  will  find 
authorities;  that  you  have  thto  right  to  consult  them;  and 
that  all  the  defendant  Mr.  Marshall  does,  being  directed  by  a 
reference  to  a  particular  quotation,  is  to  go  and  look  to  the 
author  and  see  whether  the  quotation  corresponds  with  the 
text,  and,  if  so,  the  text  being  common  property,  he  is  at 
liberty  to  annex  that  quotation.  I  cannot  admit  that  for  a 
moment.  He  rather  suggested  that  it  was  justified  by  the 
cases  relating  to  directories,  which  say  that  you  can,  where 
another  man  has  compiled  a  directory,  simply  take  his  sheets 
with  you  and  go  and  see  whether  the  existing  facts  concur 
with  the  description  in  the  sheets,  and  that,  if  you  do,  you 
may  publish  the  result  as  your  own.  Certainly ;  but  are  you 
at  liberty  to  apply  the  same  principle  to  a  series  of  quota- 
tions— to  take  the  references  given  by  one  author,  although 
he  quotes  such  and  such  a  passage  as  illustrating  a  par- 
ticular matter  and  to  say :  '  I  will  just  go  and  see  if  that  is 
correctly  copied  or  not,  and  if  it  is  correctly  copied,  I  propose 
to  introduce  it  with  any  other  which  illustrates  the  particular 
passage,  and  I  propose  to  adopt  that  as  my  own  work  ? '  That 
leaves  out  the  whole  merit ;  the  felicity  of  the  quotation  ;  its 

{a)  Parry  v.  Moring  $  Qollancz,  Farwell,  JM  3rd  April,  1903,  see  ante  p.  33. 

(b)  MoffaU  $  Paige  v.  Gill  f  Sons  (1902),  86  L.  T.  at  p.  470  ;  cf.  MacmUlan  v. 
8nresh  Ckunder  Deb,  17  Ind.  L.  R.,  Calcutta  Series,  951,  where  an  infringement  of 
the  '  Golden  Treasury '  was  restrained. 
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adaptability  to  a  particular  end ;  its  illustration  of  a  particular  Car.  VI. 
characteristic;  all  those,  things  enter  into  the  choice  of  one 
quotation  as  apart  from  another.  If.  you  obey  a  certain 
direction  to  go  to  a  certain  place,  it  does  not  entitle  you  to 
annex  the  skill  and  judgment  and  taste  which  has  dictated 
the  selection.  ...  It  seems  to  me  that  the  law  is  clearly 
such  as  to  entitle  the  plaintiff  to  complain  if  quotations 
selected  and  arranged  by  him  are  imitated  and  adopted  by 
the  defendant." 

The  case  last  cited  (a)  is  an  instructive  one  upon,  the  Edition  of 
whole  subject  of  infringement.  The  plaintiffs,  Moffatt  and  '^^J? 
Paige,  Ltd.,  were  the  registered  proprietors  of  the  copyright 
of  an  annotated  edition  of  Shakespeare's  play  '  As  You  Like 
It,"  edited  by  Thomas  Page  and  published  in  the  year  1893. 
In  March  1900  the  defendants,  Messrs*  Gill  and  Sons,  published 
an  annotated  edition  of  the  same  play,  edited  by  the  defen- 
dant Marshall.  Messrs.  Gill  and  Sons  had  in  the  year  1899 
produced  another  edition  of  the  same  play,  by  the  same 
editor,  and  an  action  had  been  brought  by  Messrs.  Moffat 
and  Paige  in  respect  of  that  edition.  This  action,  in  respect 
of  the  earlier  edition,  to  which  the  defendant  Marshall  was 
not  a  party,  was  disposed  of  by  consent,  Messrs.  Gill  and 
Sons  agreeing  to  pay  certain  damages  and  costs  and  under- 
taking to  destroy  any  copies  in  their  possession.  After  this, 
Messrs.  Gill  and  Sons  instructed  the  defendant  Marshall  to 
prepare  another  edition,  and  it  was  in  respect  of  this  later 
edition  that  the  plaintiffs  now  sued.  The  plaintiffs,  by  their 
particulars,  alleged  infringements  under  five  heads:  (1)  That 
the  general  arrangement  of  the  defendants'  book,  including  a 
glossary,  was  copied  from  the  plaintiffs' ;  (2)  that  sketches  of 
character  were  copied ;  (3)  that  certain  passages  were  copied, 
instancing  a  passage  from  Lady  Martin's  '  Shakespeare's  Female 
Characters '  set  out  in  the  plaintiffs'  book ;  (4)  that  literary 
notes  were  copied;  and  (5)  certain  other  infringements.  The 
defendant  Marshall  alleged  that  his  book  was  the  result  of  inde- 
pendent labour,  making  a  legitimate  use  of  the  plaintiffs'  book 
in  common  with  the  works  of  other  commentators. 

The  way  in  which  the  second  edition  was  prepared  is  thus 
described  by  Lord  Justice  Collins  in  his  judgment : — t€  The  first 
edition  could  not  be  defended.  That  was  admitted  by  the 
publishers.  It  was  not  admitted  by  the  author  in  the  first 
proceedings,  because  he  was  not  a  party  thereto.     But,  as  a 

le)  Moffatt  $■  Paige  v.  GUI  A  Sims  (1901),  84  L.  T.  452 ;  49  W.  R.  438 ;  on 
appeal  (1902),  86  L.  T.  465  ;  50  W.  R.  528. 
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Cap.  vi.  result  of  the  examination  in  the  present  action,  there  is  a 
practical  admission  by  the  author  himself  that  the  first  edition 
could  not  be  defended.  What  is  the  process  that  the  defendant 
has  adopted  by  which  his  second  edition  has  been  developed  ? 
He  has  in  his  possession  the  proofs  of  the  first  edition;  he 
carefully  re-reads  those  proofs,  and  he  puts  marks,  which, 
though  they  do  not  efface  them  from  his  view,  do  denote  the 
fact  that  certain  particular  passages  are  such  that  he  thinks 
they  cannot  stand,  having  regard  to  what  happened  at  the  first 
trial.  He  marks  those  passages,  but  they  are  so  worked  as  to 
be  still  obvious  to  the  eye  and  capable  of  being  read,  although 
they  are  not  to  appear  as  in  that  edition.  He  has  before  his 
eye  his  own  edition,  no  doubt;  but,  in  fact,  so  far  as  the 
matters  in  the  case  are  concerned  it  is  practically  the  work  of 
the  defendants,  because  it  is  a  copy  of  the  plaintiffs'  book.  It 
is  garbled  to  a  certain  extent,  but  it  is  nothing  better  than  a 
copy.  Having  that  before  him,  he  makes  certain  notes,  indi- 
cating what  passages  cannot  stand,  and  for  which,  therefore, 
some  substitution  must  be  found.  We  have  heard  and  we  see 
as  the  result  in  the  second  edition  changes  of  expression  which 
he  has  made,  while  conveying  the  same  thing  in  substance — 
the  alteration  of  the  order  of  quotations,  while  leaving  the 
quotations  there  themselves,  the  retention  of  the  string  of 
quotations  used,  and  the  purpose  to  which  they  were  applied ; 
and,  further,  the  same  general  system  of  analysis  of  character, 
which  had  been  reproduced  by  the  defendant,  Mr.  Marshall,  in 
the  first  edition  of  his  own.  That,  broadly  speaking — I  am  not 
pretending  to  treat  the  matter  with  exactitude  of  detail — is 
the  process  by  which  the  second  edition  was  reproduced  "  (a). 
In  the  result,  the  Court  of  Appeal,  reversing  Kekewich,  J.  (who 
decided  on  the  ground  of  want  of  an  animus  fwr<mdi)9  granted  a 
perpetual  injunction. 
3.  By  imita-  3rd.  Copyright  may  be  infringed  by  imitating  the  whole 
ting  the  whole  or  a  pgj^  or  by  reproducing  the  whole  or  a  part  with  colour- 
reproduction   able  alterations. 

abfe  aUera'"         W  86  L*  T*  at  p'  468'     In  BXack  v*  MurraV  (9  Sc-  SePS-  Ca8-  3rd  &**-  355)»  where 
tio  Lockhart's  annotated  edition  of  Scott's  *  Minptreley  of  the  Scottish  Border '  was 

in  question,  and  it  appeared  that  of  the  200  notes  added  by  the  editor,  all  but 
fifteen  were  quotations  from  common  sources,  and  the  ballads  themselves  were 
common  property,  Lord  Einloch  said :  "  To  a  considerable  extent  the  notes 
borrowed  (to  use  an  euphemism)  from  Messrs.  Black's  edition  consist  of  quota- 
tions from  various  authors,  employed  by  Mr.  Lockhart  to  illustrate  ballads  in  the 
4  Minstrelsy.'  It  was  perhaps  thought  that  to  repeat  quotations  from  well-known 
authors  was  not  piracy.  If  so,  I  think  a  great  mistake  was  committed.  In  the 
adaptation  of  the  quotation  to  the  ballad  which  it  illustrates,  the  literary  research 
which  discovered  it,  the  critical  skill  which  applied  it,  there  was,  I  think,  an  act 
of  authorship  performed,  of  which  no  one  was  entitled  to  take  the  benefit  for  his 
own  publication,  and  thereby  to  save  the  labour,  the  learning,  and  the  expenditure 
necessary  even  for  this  part  of  the  annotation." 
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A  copy  is  one  thing,  an  imitation  or  resemblance  another.  Cap-  vl 
It  is  indeed  certain,  that  whoever  attempts  any  common  topic  Distinction 
will  find  unexpected  coincidences  of  his  thoughts  with  those  ^tw^daan 
of  other  writers ;  nor  can  the  nicest  judgment  always  distinguish  imitation. 
accidental  similitude  from  artful  imitation.  "  There  is  like- 
wise," says  Dr.  Johnson,  "  a  common  stock  of  images,  a  settled 
mode  of  arrangement,  and  a  beaten  track  of  transition,  which 
all  authors  suppose  themselves  at  liberty  to  use,  and  which 
produce  the  resemblance  generally  observable  among  contem- 
poraries. So  that  in  books  which  best  deserve  Che  name  of 
originals  there  is  little  new  beyond  the  disposition  of  materials, 
already  provided ;  the  same  ideas  and  combinations  of  ideas 
have  been  long  in  the  possession  of  other  hands;  and  by 
restoring  to  every  man  his  own,  as  the  Romans  must  have 
returned  to  their  cots  from  the  possession  of  the  world,  so  the 
most  inventive  and  fertile  genius  would  reduce  his  folios  to  a 
few  pages.  Tet  the  author  who  imitates  his  predecessor  only 
by  furnishing  himself  with  thoughts  and  elegancies  out  of  the 
same  general  magazine  of  literature,  can  with  little  more  pro- 
priety be  reproached  as  a  plagiary,  than  the  architect  can  be 
censured  as  a  mean  copier  of  Angelo  or  Wren  because  he  digs 
his  marble  from  the  same  quarry,  squares  his  stones  by  the 
same  art,  and  unites  them  to  columns  of  the  same  order." 

There  are  many  imitations  of  Homer  in  the  '  MmM,  ' ;  but 
no  one  would  say  that  the  one  was  a  copy  of  the  other.  So' 
also  can  similar  passages  be  found  in  Virgil  and  Horace : 

"  Ha  tibi  erunt  arte* — 
Pareere  subjectis,  et  debellare  superbog? 

Virgil. 

"Imperet,  bellante  prior ,  jacentem 
LenU  in  kostem" 

Horace. 

And  Cicero  observes  of  Achilles,  that  had  not  Homer  written, 
his  valour  had  been  without  praise :  Nisi  Ilias  ilia  extitisset, 
idem  UCmulus  qui  corpus  ejus  contexerat,  nomen  ejus  obruisset; 
while  Horace  remarks  that  there  were  brave  men  before  the 
wars  of  Troy,  but  they  were  lost  in  oblivion  by  the  want  of  a 
poet : 

"  Vlxere  fortes  ante  Agamemnona 
Multi  ;  sed  omnes  illacrymabile* 
Urgentnr,  ignotiqve  long  a 
Xocte,  carent  quia  rate  *acro" 

There  may  be  a  strong  likeness  without  an  identity.  The 
question  is,  therefore,  in  many  cases  a  very  delicate  one :  what 
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CAP-  vi-  degree  of  imitation  constitutes  an  infringement  of  the  copyright 
in  a  particular  composition  ?  Certainly  not  such  a  similitude 
as  the  instances  from  the  classics  given  above. 

It  is  very  evident  that  any  use  of  materials,  whether  they 
are  figures  or  drawings,  or  other  things  which  are  well  known 
and  in  common  use,  is  not  the  subject  of  a  copyright,  unless 
there  be  some  new  arrangement  thereof.  Still,  even  here,  it 
may  not  always  follow  that  any  person  has  a  right  to  copy  the 
figures,  drawings,  or  other  things,  made  by  another,  availing 
himself  solely  of  his  skill  and  industry,  without  any  resort  to 
such  common  source.  In  all  cases  the  question  of  fact  to 
come  to  the  jury  is,  whether  the  alterations  be  colourable  or 
not.  There  must  be  a  similitude,  so  as  to  make  it  probable 
and  reasonable  to  suppose  that  one  is  a  transcript  of  the 
other,  and  nothing  more  than  a  transcript ;  so  with  regard  to 
charts,  there  is  no  monopoly  in  that  subject;  but  upon  a 
question  of  the  above  nature  the  jury  must  decide  whether 
the  latter  work  be  a  servile  imitation  of  the  former  or  not. 

In  Trader  v.  Murray  (a)  Lord  Kenyan  put  the  point  in  the 
same  light,  fcnd  said, "  The  main  question  here  is,  whether,  in 
substance,  the  one  Work  is  a  copy  and  imitation  of  the  other ; 
for  undoubtedly,  in  a  chronological  work  (such  was  the 
character  of  the  work  before  the  court)  the  same  facts  must 
be  related."  And  Mr.  Justice  Story,  in  his  elaborate  and 
learned  judgment  in  Ilmerson  v.  Davies  (b)}  laid  it  down  as  the 
clear  result  of  the  authorities  in  cases  of  this  nature,  that  the 
true  test  of  piracy  or  not,  is  to  ascertain  whether  the  defendant 
has,  in  fact,  used  the  plan,  arrangements,  and  illustrations  of 
the  plaintiff  as  the  model  of  his  own  book,  with  colourable 
alterations  and  variations  only  to  disguise  the  use  thereof:  or 
whether  his  work  is  the  result  of  his  own  labour,  skill,  and 
use  of  common  materials  and  common  sources  of  knowledge, 
open  to  all  men,  and  the  resemblances  are  either  accidental 
or  arising  from  the  nature  of  the  subject.  In  other  words, 
whether  the  defendant's  book  is,  quoad  hoc,  a  servile  or  evasive 
imitation  of  the  plaintiff's  work,  or  a  bond  fide  original  compi- 
lation from  other  common  or  independent  sources. 

An  American  court,  in  speaking  of  a  .case  in  which  the 
defendant  had  pirated  a  portion  of  an  arithmetic  belonging  to 
the  plaintiff,  observed  that  the  real  question  on  the  point  was 
not  whether  certain  resemblances  existed,  but  whether  these 
resemblances  were  purely  accidental  and  undesigned,  and 
unborrowed,  because  arising  from  common  sources  accessible 

(<*)  (1789),  1  East,  363,  note.  (b)  (1845),  3  Story  (Amer.)  768,  793. 
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to  both  the  authors,  and  the  use  of  materials  equally  open  to  Cfeip.  VI- 
both — whether,  in  fact,  the  defendant  used  the  plaintiff's  work 
as  his  model,  and  imitated  or  copied  that,  and  did  not  draw 
from  such  common  sources  or  common  materials.  Then 
again,  it  had  been  said  that,  to  amount  to  piracy,  the  work 
must  be  a  copy  and  not  an  imitation.  This,  as  a  general  pro- 
position, could  not  be  admitted.  It  was  true  the  imitation 
might  be  very  slight  and  shadowy.  But,  on  the  other  hand, 
it  might  be  very  close,  and  so  close  as  to  be  a  mere  evasion  of 
the  copyright,  although  not  an  exact  and  literal  copy.  "  It 
falls  within  that  class  of  cases,"  said  Mr.  Justice  Story, "  where 
the  differences  between  different  works  are  of  such  a  nature, 
that  one  is  somewhat  at  a  loss  to  say  whether  the  differences 
are  formal  or  substantial ;  whether  they  indicate  a  resort  to 
the  same  common  sources  to  compile  and  compose  them,  or 
one  is  (as  it  were)  uno  flatu  borrowed  from  the  other,  without 
the  employment  of  any  research  or  skill,  with  the  disguised 
but  still  apparent  intention  to  appropriate  to  one  what,  in 
truth  belongs  exclusively  to  the  other,  and  with  no  other 
labour  than  that  of  mere  transcription,  with  some  omissions 
or  additions  as  may  serve  merely  to  veil  the  piracy.  It  is  like 
the  case  of  patented  inventions  in  art  or  machinery,  where 
the  resemblances  or  diversities  between  the  known  and  the 
unknown,  and  between  invention  and  imitation,  are  so  various 
or  complicated,  or  minute  or  shadowy,  that  it  is  exceedingly 
difficult  to  say  what  is  new  or  not,  or  what  has  been  pirated 
and  what  is  substantially  different.  The  approaches  on  either 
side  may  be  also  infinitely  varied,  and  the  identity  or  diversity 
sometimes  becomes  almost  evanescent.  In  many  cases,  the 
mere  inspection  of  a  work  may  at  once  betray  the  fact  that  it 
is  borrowed  from  another  author,  with  merely  formal  or  colour- 
able omissions  or  alterations.  In  others,  again,  we  cannot 
affirm  that  identity  in  the  appearance  or  use  of  the  materials 
is  a  sufficient  and  conclusive  test  of  piracy,  or  that  the  one 
has  been  fraudulently  or  designedly  borrowed  from  the  other. 
Take  the  case,  for  example,  of  two  maps  of  a  city,  a  county  or 
a  country.  We  cannot  predicate  that  the  one  is  a  piracy  from 
the  other,  simply  because  their  external  appearance  is  in  nearly 
all  respects  the  same,  with  or  without  some  additions  or  altera- 
tions or  omissions.  Take  the  case  of  two  engravings  copied 
from  the  same  picture,  or  two  pictures  of  natural  objects  by 
different  artists;  it  would  not  be  practicable,  in  many  cases, 
from  the  mere  inspection  of  them  and  their  apparent  identity, 
to  say,  that  the  one  was  a  transcript  of  the  other.     It  would 
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One  test, 

substantial 

identity. 


Not  every 
imitation  a 
proof  of 
plagiarism. 


cap.  vi.     be  necessary  to  resort  to  auxiliary  and  supplementary  evidence 
to  establish  the  fact  either  way  (a)." 

Cases  such  as  those  referred  to,  namely,  those  where  there 
is  a  resemblance  between  the  substance  and  the  general  scheme 
of  the  two  works  in  question,  while  at  the  same  time  the 
language  of  each  is  by  no  means  similar,  occasion  great 
difficulty.  The  inquiry  usually  resolves  itself  into  a  matter 
of  fact  which  rests  with  the  court  to  determine— Is  there  such 
a  resemblance  between  the  two  works  in  controversy  as  to 
constitute  an  infringement  of  copyright. 

The  most  general  test  is  that  of  substantial  identity.  Is 
the  similarity  between  the  two  works  such  as  to  make  the  one 
substantially  identical  with  the  other  ?  Has  the  second  author 
produced  what  is  substantially  an  independent  work,  or  has  he 
appropriated  merely  the  fruits  of  another's  labour  ?  (ft)  Each 
case  must  depend  on  its  own  peculiar  circumstances,  and 
different  judges  may  upon  the  very  same  evidence  arrive  at 
different  conclusions. 

"  As  not  every  instance  of  similitude,"  observes  Dr.  Johnson, 
"  can  be  considered  as  a  proof  of  imitation,  so  not  every 
imitation  ought  to  be  stigmatized  as  plagiarism.  The  adoption 
of  a  noble  sentiment,  or  the  insertion  of  a  borrowed  ornament, 
may  sometimes  display  so  much  judgment  as  will  almost  com- 
pensate for  invention ;  and  an  inferior  genius  may,  without 
any  imputation  of  servility,  pursue  the  path  of  the  ancients, 
provided  he  declines  to  tread  in  their  footsteps." 
4.  By  repro-        4th.  Copyright  may  be  infringed  by  reproducing  the  whole 

arabrideed61"  0r  a  P**1  Under  **  abridged  form- 

A  fair  abridgment,  when  the  understanding  is  employed  in 
retrenching  unnecessary  circumstances,  is  not  a  piracy  of  the 
original  work.  Such  an  abridgment  is  allowable,  and  is  regarded 
in  the  light  of  a  new  work.  The  law  with  reference  to  abridg- 
ments might,  we  think,  with  justice  receive  some  modification  (c). 

{a)  Emerson  v.  Daries  et  al.  (1845),  3  Story  (Amer. )  768-784. 

(b)  Wilhins  v.  Aikin  (1810),  17  Ves.  422  ;  Mawma*  v.  Tegg  (1826),  2  Rum.  385 
Bramwell  v.  Halcomb  (1836),  8  My.  &  Cr.  737  ;  Lewi*  v.  Fullarton  (1839),  2  Bear.  6 
Kelly  v.  Hooper  (1840),  4  Jur.  21  ;  Siceet  v.  Maugham  (1840),  11  Sim.  51 
Sweet  v.  Cater  (1842),  lb.  572  ;  Campbell  v.  Scott,  lb.  31  ;  Stevens  v.  Wildy  (1850), 
19  L.  J.  (N.S.)  Ch.  190;  Rooney  v.  Kelly  (1861),  14  Ir.  Com.  Law  Rep.  158 
Txnsley  v.  Lacy  (1861),  1  H.  &  M.  747  ;  Kelly  v.  Morris  (1866),  L.  R.  1  Bq.  697 
Scat  v.  Stanford  (1867).  3  Id.  718;  Jarrold  v.  Heywood  (1870),  18  W.  R.  279 
Cobbett  v.  Woodward  (1874),  L.  R.  14  Kq.  407  ;  Ager  v.  Peninsular  and  Steam 
Navigation  Co.  (1884),  26  Ch.  D.  637. 

(<?)  On  the  subject  of  abridgments  the  Royal  Commissioners  on  Copyright  in 
their  report  Ray  :  "  Questions  frequently  arise,  with  regard  to  literary  works,  as  to 
what  ib  a  fair  use  of  the  works  of  other  authors  in  the  compilation  of  books.  In 
the  majority  of  cases  these  are  questions  that  can  only  be  decided,  when  they  arise, 
by  the  proper  legal  tribunals,  and  no  principle  which  we  can  lay  down,  or  which 
could  be  defined  by  the  legislature,  could  govern  all  cases  that  occur.     There  is 


an  abridged 
form. 
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The  decisions  on  the  subject  are  somewhat  inconsistent.  The  Cap-  vi- 
fundamental  principle  on  which  is  based  the  protection  afforded  " 
to  authors  from  piracies,  appears  to  be  the  injury  or  damage 
caused  to  them  by  the  depreciation  in  the  value  of  their 
original  works.  It  seems  a  very  unsatisfactory  answer  to  an 
author,  who  has  been  injured  by  an  abridgment,  to  say,  that 
because  the  wrongful  taker  has  exhibited  talent  and  ingenuity, 
both  in  the  taking  and  in  the  use  which  he  has  made  of  it,  the 
original  author  has  no  remedy,  "  The  form,"  says  Mr.  Curtis  (a), 
"  under  which  the  original  matter  reappears  should  be  treated 
as  a  disguise ;  and  the  extent  of  the  transformation  shows  only 
the  extent  to  which  the  disguise  has  been  carried,  as  long  as 
anything  remains  which  the  original  author  can  show  to  be 
justly  and  exclusively  his  own." 

Now,  few  abridgments  do  not  affect  in  some  way  the  original 
work.  By  the  selection  of  all  the  important  passages  in  a 
comparatively  moderate  space,  the  quintessence  of  a  work  may 
be  piratically  extracted,  so  as  to  leave  a  mere  caput  mortuum. 
These  considerations  have  been  relied  upon  by  the  judges  in 
coming  to  a  determination  upon  the  subject,  and  the  proposi- 
tion, that  an  abridgment  is  not  a  piracy  of  the  original  copy- 
right, must  be  received  with  many  qualifications. 

To  constitute  a  proper  abridgment,  the  arrangement  of  the 
book  abridged  must  be  preserved,  the  ideas  must  also  be  taken, 
and  expressed  in  language  not  copied  but  condensed.  To  copy 
certain  passages  and  omit  others,  so  as  to  reduce  the  volume 
in  bulk,  is  not  such  an  abridging  as  the  Court  would  recognise 
as  sufficiently  original  to  protect  the  author.  The  judgment 
of  the  abridger  must  be  called  into  play  in  condensing  the 
views  of  the  author.  There  is  a  clear  distinction  between 
an  abridgment  and  a  compilation.  As  an  American  judge  (J), 
well  observed :    "  A  compilation  consists  of  selected  extracts 

one  form  of  user  of  the  works  of  others,  however,  to  which  we  wish  specially  to 
draw  attention  as  being  capable  of  some  legislative  control  in  a  direction  we  think 
desirable.     We  refer  to  abridgments. 

"  At  present  an  abridgment  may  or  may  not  be  an  infringement  of  copyright, 
according  to  the  use  made  of  the  original  work  and  the  extent  to  which  the  latter 
is  merely  copied  into  the  abridgment ;  but  even  though  an  abridgment  may  be  so 
framed  as  to  escape  being  a  piracy,  still  it  is  capable  of  doing  great  harm  to  the 
author  of  the  original  work  by  interfering  with  his  market ;  and  it  is  the  more 
likely  to  interfere  with  that  market  and  injure  the  pale  of  the  original  work  If,  as 
is  frequently  the  case,  it  bears  in  its  title  the  name  of  the  original  author. 

"  We  think  this  should  be  prevented,  and  upon  the  whole  we  recommend,  that 
no  abridgments  of  copyright  works  should  be  allowed  during  the  term  of  copyright, 
without  the  consent  of  the  owner  of  the  copyright."     Par.  67-69. 

By  Clause  3  of  the  Copyright  Bill  of  1900  the  exclusive  right  of  making  abridg- 
ments was  to  be  reserved  to  the  author. 

(a)  *  Copyright,'  272. 

{b)  Leavitt,  in  Story's  Executor*  v.  Holcombe,  4  McT^an  (Amer.)  314. 
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cap.  vi.  from  different  authors ;  an  abridgment  is  a  condensation  of 
the  views  of  the  author.  The  former  cannot  be  extended  so 
as  to  convey  the  same  knowledge  as  the  orginal  work ;  the 
latter  contains  an  epitome  of  the  work  abridged,  and  conse- 
quently conveys  substantially  the  same  knowledge.  The 
former  cannot  adopt  the  arrangements  of  the  works  cited ;  the 
latter  must  adopt  the  arrangement  of  the  work  abridged.  The 
former  infringes  the  copyright,  if  matter  transcribed,  when 
published,  shall  impair  the  value  of  the  original  book ;  a  fair 
abridgment  though  it  may  injure  the  original  is  lawful/' 

The  first  case  is  that  of  Dodsley  v.  Kinnersley  (a),  where  an 

(«)  (1761),  Amb.  403.  GyU*  v.  Wilcox  0740),  2  Atk.  141.  See  Pinnocl  v. 
Rote  (1819),  2  Bro.  C.  C.  85,  note.  Mr.  Curtis,  the  learned  author  of  an  American 
work  on  Copyright,  thus  states,  in  his  lucid  style,  the  injustice  of  the  law  respecting 
abridgments  :  "  When  the  author  of  a  book,"  says  he, "  of  whatever  kind,  possessing 
the  legal  attributes  of  originality,  has  secured  his  copyright  according  to  the  pre- 
vailing law  of  his  country,  he  has  secured  the  exclusive  right  to  print  and  publish 
his  own  book.  In  the  jurisprudence  with  which  we  are  concerned,  this  right  in- 
cludes the  whole  book  and  every  part  of  it ;  for  we  have  seen  that  there  may  be  a 
piratical  taking  of  extracts  and  passages,  and  that  the  quantity  thus  taken  may  be 
immaterial.  It  includes  also,  or  may  include,  the  style,  or  language  and  expression  ; 
the  learning,  the  facts,  or  the  narrative  ;  the  sentiment  and  ideas,  as  far  as  their 
identity  can  be  traced ;  and  the  form,  arrangement,  and  combination  which  the 
author  has  given  to  his  materials.  These  are,  or  may  be,  all  distinct  objects  of  the 
right  of  property  ;  and  in  every  work  of  originality,  likely  to  be  abridged  or  capable 
of  bei  ng  abridged,  they  are  all  important  objects  of  that  right.  However  imperfectly 
the  subject  may  have  been  regarded  in  former  times,  it  is  now,  I  think,  to  be  regarded 
as  settled,  that  whatever  is  metaphysically  part  or  parcel  of  the  intellectual  con- 
tents of  a  book,  if  in  a  just  sense  original,  is  protected  and  included  under  the  right 
of  property  vested  by  law  in  the  author  ;  and  it  is  very  material  to  observe,  that 
the  arrangement,  the  method,  the  plan,  the  course  of  reasoning,  or  course  of  narra- 
tive, the  exhibition  of  the  subject,  or  the  learning  of  the  book,  may  be,  according 
to  its  character,  as  much  objects  of  the  right  of  property  as  the  language  and  the  ' 
ideas. 

44  What  then  does  the  maker  of  an  abridgment  print,  publish,  and  sell,  after  he 
has  made  it  ?  He  has  been  employed,  according  to  the  definition  above  quoted, 
4  in  retrenching  unnecessary  and  uninteresting  circumstances,  which  rather  deaden 
the  narration' ;  that  is  to  say,  he  has  rejected  what  in  hti  judgment  are  re- 
dundancies. Does  this  make  him  the  author  or  proprietor  of  what  remains  ?  If 
the  work  be  a  history,  did  he,  the  person  abridging  it,  compile  the  materials  into 
their  present  shape,  and  describe  the  course  of  events,  and  embody  the  whole  of 
what  constitutes  the  intellectual  contents  of  the  book,  or  are  these  things  the  pro- 
duct of  another's  labour,  research,  and  faculty  of  writing  ?  If  it  be  a  fictitious 
narrative,  whose  genius  created  the  characters,  and  animated  them  with  the  senti- 
ments which  they  utter,  and  invented  the  pleasing  incidents  of  their  mock 
existences,  and  wove  the  whole  into  the  novel  or  the  poem ;  which  exists  as  an 
intellectual  whole,  after  as  well  as  before  the  process  by  which  4  the  unnecessary 
and  uninteresting  circumstances '  are  '  retrenched  .' '  Or,  if  it  be  a  work  of  science, 
or  a  treatise  in  any  branch  of  knowledge,  whose  are  the  ideas,  the  course  of  reasoning 
and  illustration,  the  plan  and  analysis  of  the  subject,  and  the  collection  and 
arrangement  of  materials  which  constitute  the  identity  of  the  book  ?  These  ques- 
tions can  have  but  one  answer  ;  and  if  the  abridgment,  in  any  given  case,  consists 
solely  in  the  reduction  of  the  bulk  of  the  volume  by  the  rejection  of  redundancies, 
it  is  a  mere  re-publication  of  a  connected  series  of  extracts,  in  a  different  juxta- 
position from  the  original  author's  to  which  the  party  had  no  title  whatever.  On 
the  other  hand,  if  the  abridgment  not  only  rejects  redundancies,  but  also  clothes 
the  sentiments  and  ideas  which  may  be  left  in  different  phraseology,  then  it  falls 
under  the  predicament  of  a  colourable  alteration,  which  cannot  escape  the  censure 
of  justice."  And  in  a  note  he  takes  the  above  case  of  Dr.  Johnson's  '  Raaselas,' 
and  adds,  "  The  moral  reflections  are  left  out,  the  narrative  goes  into  the  4  Gentle- 
man's Magazine.'    Whose  genius  produced   that  stately  and  immortal  fiction/ 
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injunction  was  applied  for,  to  restrain  the  publication  of  an     ^AP-  VI- 

abridgment  of  Dr.  Johnson's  '  Rasselas.'     It  appeared  that  not 

one-tenth  part  of  the  first  volume  had  been  abstracted,  and 

that  the  injury  alleged  to  have  been  sustained  by  the  author 

arose  from  the  abridgment  containing  the  narrative  of   the 

tale  and  not  the  moral  reflections.     The  Master  of  the  Rolls, 

Sir  Thomas  Clarke,  refused  the  injunction,  saying,  "  I  cannot 

enter  into  the  goodness  or  badness  of  the  abstract.     It  may 

serve  the  end  of  an  advertisement  (a).     In  general  it  tends  to 

the  advantage  of  an  author,  if  the  composition  be  good ;  if  it 

be  not,  it  cannot  be  libelled.     What  I  materially  rely  upon  is, 

that  it  could  not  tend  to  prejudice  the  plaintiffs,  when  they 

had  before  published  an  abstract  of  the  work  in  the  '  London 

Chronicle.'     If  I  were  to  determine  this  to  be  elusory,  I  must 

hold  every  abridgment  to  be  so."     Chancellor  Kent,  in  referring 

to  this  case,says,"This  latitudinarian  right  of  abridgment  is  liable 

to  abuse,  and  to  trench  upon  the  copyright  of  the  author.     The 

question  as  to  a  bond  fide  abridgment  may  turn,  not  so  much 

upon  the  quantity  as  the  value  of  the  selected  materials  "  (b). 

In  Hawhworth  v.  Neiobery  (c),  Lord  Chancellor  Apsley,  having 
spent  some  hours  in  consultation  with  Mr.  Justice  Blackstone, 
decided  that  an  abridgment,  where  the  understanding  is  em- 
ployed in  retrenching  unnecessary  and  uninteresting  circum- 
stances which  rather  deaden  the  narration,  is  not  an  act  of 
-  plagiarism  upon  the  original  work,  nor  against  any  property  of 
the  author  in  it,  but  an  allowable  and  meritorious  work.  It 
requires  both  invention  and  judgment,  and  displays  frequently 
a  deal  of  learning.  Lord  Hardwicke  thus  states  the  rule  (rf) : — 
"Where  books  are  colourably  shortened  only,  they  are  un- 
doubtedly within  the  meaning  of  the  Act  of  Parliament,  and 
are  a  mere  evasion  of  the  statute,  and  cannot  be  called  an 
abridgment.  But  this  must  not  be  carried  so  far  as  to  restrain 
persons  from  making  a  real  and  fair  abridgment ;  for  abridg- 

Who  described  and  created  the  characters  of  lmlac,  and  the  Princes*,  and  the 
Prince  of  Abyssinia,  and  placed  them  in  the  Happy  Valley,  and  sent  them  forth  in 
a  series  of  gentle  trials  and  pleasing  and  sad  perplexities,  in  the  world  beyond  its 
walls !  Who  wrote  that  narrative  ?  Not,  certainly,  the  Grub  Street  hack,  who 
was  employed  to  *  leave  out  the  reflections.*  What  he  took  and  his  employers 
published,  was  the  literary  property  of  another,  the  profits  of  which  the  law  had 
not  vested  in  them." — Page  273. 

(a)  It  is  no  defence  to  say  that  the  pirated  work  is  not  offered  for  sale  itself,  but 
merely  used  to  promote  the  sale  of  the  books  mentioned  in  it ;  Hotten  v.  Arthur 
(1863),  1  H.  k  M.  603 ;  32  L.  J.  (Ch.)  771  ;  11  W.  R.  934  ;  9  L.  T.  (N.S.)  199. 

{b)  2  Kent's  Com.  382,  note;  Gyles  v.  Wilcox  (1740),2Atk.  141.     Bee  Campbell'* 
'  Lives  of  the  Chancellors,'  vol.  v.  p.  56  ;  2  Story,  Eq.  Jur.  b.  939. 
(c)  (1774),  Lofft.  775  ;  Bntterworth  v.  Robinson  (1801),  5  Ves.  709. 
Id)  Gyles  y.   Wilcox  (1740),  2  Atk.  141.     See  also  the  case  of  Read  v.  I  lodge*, 
referred  to  in   Tonse-n  v.  Walker  (1752),  3  Swanst.  672 ;  Bell  v.   Walker  (1784), 
1  Bro.  C.  C.  451  ;  Ti/uley  v.  Lacy  (1861),  11  W.  B.  877  ;  1  H.  &  M.  747. 
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Cap.  yi.     meats  may,  with  great  propriety,  be  called  a  new  book,  because 

"  not  only  the  paper  and  print,  but  the  invention,  learning,  and 

judgment  of  the  author  is  shown  in  them,  and  in  many  cases 

are  extremely  useful  (a),  though  in  some  instances  prejudicial, 

by  mistaking  and  curtailing  the  sense  of  an  author." 

But  an  injunction  will  be  granted  where  the  facts  and  the 
terms  in  which  the  facts  are  related  are  merely  the  same  in 
both  books.  Thus  where  an  injunction  was  moved  for  to 
restrain  the  publication  of  a  book  entitled  '  Memoirs  of  the 
Life  of  Mrs.  Bellamy/  which  was  alleged  to  have  been  pirated 
from  a  book  called  '  An  Apology  for  the  Life  of  George  Anne 
Bellamy/  and  it  appeared  in  evidence  that  Mrs.  Bellamy  was 
author  of  the  latter  work ;  and  that  she  sold  the  copyright  to 
the  plaintiff,  who  printed  it  in  five  volumes  at  a  selling  price 
of  fifteen  shillings ;  and  that  the  work  against  which  the  in- 
junction was  prayed  was  in  one  volume,  which  sold  for  two 
shillings  and  sixpence;  upon  passages  being  read  from  each 
to  show  that  the  facts,  and  even  the  ttnm  in  which  they  were 
related  in  the  latter  work,  were  frequently  taken  verbatim  from 
the  original  one,  an  injunction  was  immediately  granted  (ft). 

The  question  as  to  how  far  an  abridger  may  go  without 
infringing  the  rights  of  the  author  was  exhaustively  considered 
in  an  American  case  which  arose  respecting  Mr.  Story's  '  Com- 
mentaries on  Equity  Jurisprudence/ 

It  appeared  that  the  chapters  and  the  subjects  were  the 
same  in  Mr.  Story's  work  and  the  work  complained  of ;  the 
former  book  contained  1856  octavo  pages,  including  notes; 
the  latter  348  octavo  pages,  including  notes ;  a  page  in  the 
latter  contained  a  little  more  than  one  in  the  former ; 
reduced  to  the  same  sized  page,  the  ratio  in  the  amount 
of  matter  in  the  latter  book  to  that  in  the  former  was  about 
two  to  nine.  In  the  entire  work  of  Story  there  were  226 
pages,  constituting  nearly  an  eighth  part,  on  which  there  was 
some  matter  which  had  been  extracted  in  the  same  language, 
or  very  nearly  so,  into  the  defendant's  book,  this  matter  com- 
prising 879  lines,  or  about  24  pages  of  his  book,  and  30  pages 
of  Story,  which  made  one-fifteenth  part  of  the  defendant's 
book  and  one-sixtieth  of  Story;  this  matter  being  found  in 
scattered  paragraphs  in  the  first  third  of  the  defendant's  book; 
all  the  other  portions  of  Story's  book  were  abridged  without 
any  transcription  of  his  common  language,  the  part  so  abridged 
comprising  two-thirds  of  the  defendant's  book.     The  defence 


(a)  Hodges  v.  Welsh  (1840),  2  Ir.  Eq.  Rep.  266. 
{b)  Bell  v.  Walker  (1784),  1  Bro.  C.  C.  451. 
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was  set  up  that  the  defendant's  book  was  a  bond  fide  abridg-     Cap.  vi. 
ment  of   the  plaintiff's.     The  Master  reported    that  Story's  ~ 

work  had  been  fairly  abridged,  and  hence  that  there  was  no 
infringement.     Against  this  conclusion,  the  court  found  that 
the  first  third  of  the  defendant's  book,  including  one  hundred 
pages,  was  not  a  fair  abridgment,  and  granted  an  injunction 
against  that  part.     The  rest  was  regarded  as  an  abridgment, 
and  its  publication  was  not  enjoined.     Mr.  Justice  McLean 
thus    states   the    principles    upon   which    the    decision    was 
arrived  at :  "  This  controversy  has  caused  me  great  anxiety 
and  embarrassment.     On  the  subject  of  copyright,  there  is  a 
painful  uncertainty  in  the  authorities ;  and  indeed,  there  is  an 
inconsistency  in  some  of  them.     That  the  complainants  are 
entitled  to  the  copyright  which  they  assert  in  their  bill  is  not 
controverted  by  the  defendants.     The  decision  must  turn  on 
the  question  of  abridgment.     If  this  were  an  open  question,  I 
should  feel  little  difficulty  in  determining  it.     An  abridgment 
should  contain  an  epitome  of  the  work  abridged — the  prin- 
ciples, in  a  condensed  form,  of  the  original  book.     Now  it 
would  be  difficult  to  maintain  that  such  a  work  did  not  affect 
the  sale  of  the  book  abridged.     The  argument  that  the  abridg- 
ment is  suited  to  a  different  class  of  readers,  by  its  cheapness, 
and  will  be  purchased  on  that  account  by  persons  unable  and 
unwilling  to  purchase  the  work  at  large,  is  not  satisfactory. 
This,  to  some  extent,  may  be  true ;  but  are  there  not  many 
who  are  able  to  buy  the  original  work,  that  will  be  satisfied 
with  the  abridgment?     What  law  library  does  not  contain 
abridgments  and  digests,  from  Viner's  and  Comyn's  down  to 
the  latest  publications?      The  multiplication  of   law  reports 
and  elementary  treatises  creates  a  demand  for  abridgments 
and  digests :  and  these  being  obtained,  if  they  do  not  gener- 
ally they  do  frequently,  prevent  the  purchase  of  the  works  at 
large.     The  reasoning  on  which  the  right  to  abridge  is  founded, 
therefore,  seems  to  me  to  be  false  in  fact.     It  does,  to  some 
extent  in  all  cases,  and  not  unfrequently  to  a  great  extent, 
impair  the  rights  of  the  author,  a  right  secured  by  law. 

"  The  same  rule  of  decision  should  be  applied  to  a  copyright 
as  to  a  patent  for  a  machine.  The  construction  of  any  other 
machine  which  acts  upon  the  same  principle,  however  its 
structure  may  be  varied,  is  an  infringement  on  the  patent. 
The  second  machine  may  be  recommended  by  its  simplicity 
and  cheapness ;  still,  if  it  act  upon  the  same  principle  of  the 
first  patented,  the  patent  is  violated.  Now,  an  abridgment,  if 
fairly  made,  contains  the  principle  of  the  original  work ;  and 
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Cap-  vl*  this  constitutes  its  value.  Why,  then,  in  reason  and  justice, 
should  not  the  same  principle  be  applied  in  a  case  of  copy- 
right as  in  that  of  a  patented  machine  ?  With  the  assent  of 
the  patentee,  a  machine  acting  upon  the  same  principle,  but 
of  less  expensive  structure  than  the  one  patented,  may  be 
built ;  and  so  a  book  may  be  abridged  by  the  author,  or  with 
his  consent,  should  a  cheaper  work  be  wanted  by  the  public. 
This,  in  my  judgment,  is  the  ground  on  which  the  rights  of 
the  author  should  be  considered. 

"But  a  contrary  doctrine  has  long  been  established  in 
England,  under  the  Statute  of  Anne,  which  in  this  respect  is, 
similar  to  our  own  statute;  and  in  this  country  the  same 
doctrine  has  prevailed.  I  am  therefore  bound  by  precedent, 
and  I  yield  to  it  in  this  instance  more  as  a  principle  of  law, 
than  a  rule  of  reason  or  justice  "  (a). 

In  Dickens  v.  Lee  (i),  the  plaintiffs  work  was  an  imaginative 
tale ;  the  defendant  had  taken  the  fable,  the  characters,  the 
incidents,  the  names,  and  even  the  style  of  language.  It  is  to 
be  gathered  from  the  report,  that  thus  using  all  the  plaintiffs 
materials,  he  had  told  the  story  in  a  shorter  manner,  and  he 
relied  upon  abridgment  as  his  defence ;  but  the  court  held  that 
such  an  abridgment  was  not  an  exercise  of  mental  labour 
deserving  the  character  of  an  original  work,  and  granted  an 
injunction,  putting  the  plaintiff  to  establish  his  right  at  law,  if 
the  defendant  desired  it.  In  this  case,  Vice-Chancellor  Knight 
Bruce  is  reported  to  have  said,  that  he  was  not  aware  that  one 
man  had  the  right  to  abridge  the  works  of  another ;  on  the 
other  hand,  he  did  not  mean  to  say  that  there  might  not  be 
an  abridgment  which  might  be  lawful,  which  might  be  pro- 
tected ;  but,  to  say  that  one  man  had  the  right  to  abridge,  and 
so  publish  in  an  abridged  form,  the  work  of  another,  without 
more,  was  going  much  beyond  his  notion  of  what  the  law  of 
this  country  was. 

In  the  case  of  BuUerworth  v.  Robinson  (c),  a  motion  was 
made  upon  certificate  of  the  bill,  for  an  injunction  to  restrain 
the  defendant  from  selling  a  work,  entitled, '  An  Abridgment  of 
Cases  argued  and  determined  in  the  Courts  of  Law,  &c.,' 
until  answer  or  further  order.  A  copy  of  the  work  was 
handed  to  the  Lord  Chancellor.  In  support  of  the  motion 
it  was  stated,  that  this  work  was  by  no  means  a  fair  abridg- 
ment ;  that,  except  in  colourably  leaving  out  some  parts  of  the 
cases,  such  as  the  arguments  of  counsel,  it  was  a  mere  copy 

{a)  Story's  Executors  v.  Holcombe,  4  McLean  (Amer.)  308. 
(b)  (1844),  8  Jar.  183.  (c)  (1801),  5  Ves.  709. 
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verbatim  of  several  of  the  reports  of  cases  in  the  courts  of  law,  cap.  vl 
and  among  them  of  the  '  Term  Reports/  of  which  the  plaintiff 
was  proprietor ;  comprising  not  a  few  cases  only,  but  all  the 
cases  published  in  that  work ;  the  chronological  order  of  the 
original  work  being  artfully  changed  to  an  alphabetical  arrange- 
ment under  heads  and  titles,  to  give  it  the  appearance  of  a 
new  work.  In  support  of  the  motion,  Bdl  v.  Walker  (a)  wo* 
cited.  The  Lord  Chancellor  said,  "  I  have  looked  at  one  or 
two  cases,  with  which  I  am  pretty  well  acquainted,  and  it 
appears  to  me  an  extremely  illiberal  publication.  Take  the 
injunction  upon  the  certificate  of  the  bill  filed,  to  give  them  an 
opportunity  of  stating  what  they  can  upon  it/' 

The  leading  case  on  the  subject  of  piracy,  by  way  of  digest,  Piracy  by 
is  that  of  Sweet  v.  Benning  (J),  where  it  was  held  by  a  majority  wyof  dlge6t 
of  the  judges  that  parties  who  take  verbatim  portions  of 
reports  (as  the  head-notes),  the  copyright  of  which  belongs  to 
others,  and  put  them  together,  merely  arranged  in  a  different 
manner  (as  in  an  alphabetical  order),  so  as  to  form  a  different 
work,  of  which  they  make  any  considerable  proportion,  will  be 
guilty  of  piracy.  The  court  were  divided,  and  accordingly  the 
judges  delivered  their  judgments  seriatim.  Jervis,  C  J.,  on  the 
question  of  piracy,  said  :  "  The  head-notes  of  the  '  Jurist '  re- 
ports may  indeed  be  considered,  perhaps,  as  in  themselves  a 
species  of  brief  and  condensed  reports,  the  reporter  furnishing 
in  each  case  two  reports,  in  one  of  which  he  gives  the  facts, 
the  arguments,  and  the  judgments  at  length,  and  in  the  other 
an  abstract  of  the  decision,  conveying  the  principle  upon 
which  it  is  founded,  and  the  pith  and  substance  of  the  case. 
The  defendants  have,  for  the  purposes  of  their  digest,  copied 
verbatim  the  head-notes,  the  shorter  species  of  reports.  But  if 
they  were  allowed  to  take  the  head-note,  it  is  plain  that  they 
might  equally  have  taken  the  report.  And  if  they  might  take 
either,  they  might  take  both,  and  might  republish  the  entire 
of  the  reports,  merely  altering  their  arrangement  by  putting 
them  in  alphabetical  order.  The  question  is,  whether,  by  this 
arrangement  of  matter,  which  is  taken  verbatim  from  the 
plaintiffs'  periodical,  they  acquire  a  right  so  to  use  it.  I  think 
not.  I  admit  that  a  digest  may  be  made  from  a  copyright 
work  without  piracy  upon  it,  but  that  is  a  work  in  which  a 
man  applies  his  mind  to*  the  labour  of  extracting  the  principles 
of  the  original  work,  and  by  his  labour  really  produces  a  new 
work.  It  is  not  so  where  he  merely  reduces  extracts  or  passages 

(a)  (1784),  1  Bro.  C.  C.  451. 

(»)  (1856),  16  G.  B.  459 ;  Oom.  Law  Rep.  vol.  ii.  pt.  li.  1452. 
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Cap.  vi.     of  another  man's  work  to  an  alphabetical  order,  which  is  a  work 


a  clerk  might  accomplish,  and  requires  neither  learning  nor 
study,  but  may  be  little  more  than  a  merely  mechanical  opera- 
tion of  cutting  out  and  classifying  under  certain  letters  of  the 
alphabet.  In  one  of  the  cases  cited,  the  '  Term  Reports '  were 
so  dealt  with,  and  it  was  held  to  be  a  piracy.  I  think  that 
case  is  decisive  of  the  present,  and  therefore  that  the  plaintiffs 
are  entitled  to  our  judgment." 

Lord  Hatherley,  when  Vice-Chancellor,  in  the  case  of  TinsUy 
v.  Lacy  (a),  spoke  very  unfavourably  in  regard  to  the  rights  of 
an  abridger ;  he  said :  He  must  confess  that  he  did  not  agree 
in  the  reasons  for  upholding  such  a  work  given  by  some  learned 
judges,  viz.,  that  an  abridger  was  a  benefactor.  He  should 
have  himself  regarded  him  rather  as  a  sort  of  jackal  to  the 
public,  to  point  out  the  beauties  of  authors. 

It  will  be  noticed  that  there  has  been  no  modern  decision 
as  to  the  rights  of  an  abridger ;  but  while  the  general  principle 
must,  perhaps,  be  taken  as  firmly  established,  it  is  thought  that 
the  Courts  in  these  days  would  not  regard  those  rights  with  a 
very,  favourable  eye,  and  would  seek  rather  to  restrict,  than 
enlarge,  the  principle  of  the  decisions  on  the  subject. 
What  use  In  IfAlmaine  v.  Boosey  (b)  the  question  arose  as  to  what 

mu^caTwm-  i™^^011  or  use  °*  a  nHttioal  composition  constituted  a  piracy, 
position  con-  In  this  case  the  plaintifis  published,  first,  the  overture  to 
pirncy!*  *  Auber's  opera  of  '  Lestocq/  and  then  a  number  of  airs,  and  all 
the  melodies.  It  was  admitted  that  the  defendant  had  pub- 
lished portions  of  the  opera  containing  the  melodious  parts  of 
it ;  that  he  had  also  published  entire  airs ;  and  that  in  one  of 
his  waltzes  he  had  introduced  seventeen  bars  in  succession, 
containing  the  whole  of  the  original  air,  although  he  had  added 
fifteen  other  bars  which  were  not  to  be  found  in  it  It  was 
nevertheless  contended  that  this  was  not  a  piracy,  because  the 
whole  of  the  air  had  not  been  taken ;  and  because  the  latter 
publication  was  adapted  for  dancing  only,  and  that  some 
degree  of  art  was  needed  for  the  purpose  of  so  adapting  the 
piece  ;  and,  moreover,  but  a  small  part  of  the  merit  belonged 
to  the  original  composer.  Lord  Lyndhurst,  then  Lord  Chief 
Baron,  observed  that  it  was  a  nice  question,  what  should  be 
deemed  such  a  modification  of  an  original  work  as  should 
absorb  the  merit  of  the  original  in  the  new  composition.  "  No 
doubt,"  said  he,  "  such  a  modification  may  be  allowed  in  some 
cases,  as  in  that  of  an  abridgment  or  a  digest.     Such  publi- 

(a)  (1861),  1  H.  &  If.  747  ;  11  W.  R.  877  ;  Bee  Story's  Executors  v.  Uolcombe, 
4  McLean  (Amer.)  308.  (b)  (1835),  1  Y.  &  C.  288. 
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cations  are  in  their  nature  original  Their  compiler  intends  to  Cap.  vi. 
make  of  them  a  new  use ;  not  that  which  the  author  proposed 
to  make.  Digests  are  of  great  use  to  practical  men,  though 
not  so,  comparatively  speaking,  to  students.  The  same  may  be 
said  of  an  abridgment  of  any  study ;  but  it  must  be  a  bondjuie 
abridgment,  because  if  it  contains  many  chapters. of  the  original 
work,  or  such  as  made  that  work  most  saleable,  the  maker  of 
the  abridgment  commits  a  piracy.  Now  it  will  be  said  that 
one  author  may  treat  the  same  subject  very  differently  from 
another  who  wrote  before  him.  That  observation  is  true  in 
many  cases.  A  man  may  write  upon  morals  in  a  manner 
quite  distinct  from  that  of  others  who  preceded  him;  but 
the  subject  of  music  is  to  be  regarded  upon  very  different 
principles.  It  is  the  air  or  melody  which  is  the  invention  of 
the  author,  and  which  may  in  such  case  be  the  subject  of 
piracy ;  and  you  commit  a  piracy  if,  by  taking,  not  a  single 
bar,  but  several,  you  incorporate  in  the  new  work  that  in  which 
the  whole  meritorious  part  of  the  invention  consists. 

5  th.  Copyright  may  be  infringed  by  reproducing  the  whole  5.  By  tnina- 
or  part  under  the  form  of  a  translation.     Translations  are latlol>' 
protected  in   this  country,  and  an   unauthorized    copy  of  a 
translation,  though  the  original  be  not  entitled  to  copyright 
here,  but  is  open  to  any  number  of  persons  to  translate,  is  a 
piracy. 

Though  it  does  not  appear,  if  the  original  work  be  a  foreign 
work,  not  entitled  to  protection  in  this  country,  and  a  transla- 
tion of  it  be  made  and  published  first  by  A.,  and  a  translation 
be  subsequently  made  and  published  by  B.,  that  this  latter 
would  be  necessarily  a  piracy  of  A.'s  translation  or  an  infringer 
ment  of  his  right ;  yet  a  retranslation  without  the  consent  of 
the  author  of  the  original  work  is  a  piracy  whenever  that 
original  work  is  entitled  to  copyright. 

It  is  clear  that  an  unauthorized  translation  of  a  protected  Translation 
work  is  a  violation  of  the  copyright  therein,  for  a  translation  work^Iinicy. 
cannot  be  made  without  appropriating  the  entire  substance  of 
the  protected  composition.  It  has  been  argued  that  the  trans- 
lator by  his  own  labour  and  skill  reproduces  in  a  new  and 
useful  form  what  is  practically  a  new  work,  and  that  having 
exercised  independent  labour  in  its  production  he  is  entitled 
to  publish.  But  the  same  reasoning  would  lead  to  the  con- 
clusion that  a  person  might  republish  any  protected  work,  if 
he  did  so  with  notes  which  required  the  exercise  of  independent 
labour.  A  translation  of  an  unprotected  work  is  certainly  a 
work  deserving  of  copyright,  and  in  respect  of  which  copyright 
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cap.  vi.  In  the  Indian  case  referred  to,  the  plaintiffs  were  London 
publishers,  and  the  defendant  had  translated  certain  English 
works  (e.g.,  Todhunter's  '  Mensuration/  Barnard  Smith's 
'  Algebra/  Ac.)  into  the  Urdu  language  for  the  use  of 
students,  and  sold  and  distributed  copies  of  such  translations 
in  various  parts  of  India.  The  plaintiffs  alleged  that  they 
were  the  proprietors  of  the  copyright,  but  Farran,  J.,  held  that 
a  translation  was  not  a  copy,  and  that  the  defendant  by  trans- 
lating the  books  had  not  infringed  the  plaintiffs  copyright  (a). 
The  law  on  this  point  has  since  been  altered  in  Ameriea, 
and  we  trust  the  principle  of  the  above  decisions  will  never  be 
followed  in  this  country,  but  that,  when  the  question  shall 
come  before  the  court,  it  will  find  itself,  as  it  is  practically  at 
present,  unfettered  by  precedent,  and  able  to  take  that  view 
which  will  at  once  afford  protection  to  literary  men  and  be  in 
accord  with  the  spirit  of  the  copyright  laws. 

By  the  International  Copyright  Acts,  translations  of  works, 
entitled  under  that  Act  to  protection  in  this   country,  are 
prohibited  (ft). ' 
compiling  It  will  be  seen  from  what  has  been  already  said  that  there 

ohect"018  *B  no^"1g  to  prevent  a  person  from  copying  common  materials 
from  an  existing  compilation,  and  arranging  and  combining 
them  in  a  new  form,  or  using  them  for  a  different  purpose. 

The  first  compiler  had  no  copyright  in  the  common  materials, 
but  only  in  his  own  arrangement  of  those  materials,  and  if  this 
be  not  infringed,  though  the  subsequent  compiler  may  have 
considerably  profited  by  his  compilation,  yet  there  would  be 
no  remedy.  There  would  be  a  difference,  however,  if  the  first 
compiler  had  so  worked  upon  the  common  materials,  whether 
by  translation,  paraphrase,  or  abridgment,  as  to  have  practically 
elaborated  a  new  work.  Thus  would  he  have  placed  the  stamp 
of  authorship  upon  the  same,  and  have  acquired  a  title  thereto 
accordingly. 
copying  Where  the  arrangement  or  general  plan  has  been  copied, 

arrangement  there  mfty  or  may  not  *>e  BIk  infringement  of  the  rights  of  the 
first  compiler.  The  principle  would  seem  to  be  this:  that 
where  the  arrangement  or  general  plan  only  is  copied,  the 
materials  used  being  different,  there  is  no  infringement.   Thus, 

States."  During  the  existence  of  copyright  importation  of  copyrighted  books  is 
prohibited,  provided  nevertheless  that  in  case  of  books  in  foreign  languages,  of 
which  only  translations  in  English  are  copyrighted,  the  prohibition  of  importation 
shall  apply  only  to  the  translation  of  the  same,  and  the  importation  of  the  books  in 
the  original  language  shall  be  permitted. 

(a)  MavMillan  v.  Skamtnl  (1895),  19  Indian  I,.  R.  (Bombay  Series),  557. 

(ft)  See  port,  chapter  on  International  Copyright :  fee  lM*ri  v.  Kenad  (1892), 
3  Ch.  402  ;  8  T.  L.  R.  536. 
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in  an  American  case  (a)  where  the  owner  of  a  copyright  of  Cap.  vi. 
maps  of  certain  wards  of  "the  city  of  New  York,  surveyed 
under  the  direction  of  insurance  companies  of  said  city,  which 
exhibit  each  lot  and  building  and  the  classes  as  shown  by  the 
different  colouring  and  characters  set  forth  in  the  reference," 
brought  a  bill  to  restrain  the  publication  of  similar  maps  of 
the  city  of  Philadelphia,  it  was  held  that  the  bill  could  not  be 
sustained.  But  on  the  other  hand,  where  the  arrangement  or 
general  plan  and  also  the  materials  (though  they  may  be  taken 
directly  from  the  original  sources)  are  copied,  then  the  rights 
of  the  first  compiler  are  infringed.  The  first  compiler's  rights 
consisted  not  in  the  materials,  for  they  were  common  to  all, 
and  not  in  the  arrangement  apart  from  the  materials,  for  in 
such  copyright  could  not  exist,  but  in  the  combined  result  of 
the  common  materials  as  selected  and  arranged  ;  and  if  the 
arrangement  and  materials  together  were  taken,  then  the  second 
compilation  would  be  substantially  the  same  work,  it  would  be 
practically  identical  (&)• 

The  unauthorized  dramatization  of  a  work  for  public  per-  Dramatist* 
formance  is  not  an  infringement  of  the  author's  rights  in  that  5J^j^ght 
work,  nor  in  a  drama  adapted  from  it  made  by  the  author 
himself  after  publication  of  the  original  work  ;  but  when  the 
author's  drama  has  preceded  the  publication  of  the  novel,  the 
latter  cannot  be  dramatized  without  violating  the  author's  rights 
in  his  play,  except  with  his  consent  (c). 

This  subject  is  more  fully  dealt  with  under  the  head  Dramatic 
Copyright, 

The  gratuitous  distribution  of  copies  of  a  copyright  work  of  Gratuitous 
another  is  an  infringement.     And  an  injunction  will  be  granted  *"JJ,JJ^[JJ 
to  restrain  the  publication  of  lithographic  copies  of  music  in-  infringement 
tended  for  private  use  and  not  for  sale  or  exportation.     The  ^Jj^orH 
members  of  the  Liverpool  Philharmonic  Society,  who  perform 
gratuitously,  made  impressions  of  a  musical  composition  called 
'  Benedict's  part  song,  The  Wreath/  and  distributed  them  solely 
among  themselves ;  this  was  held  to  be  an  infringement  of  the 
authors  " sole  and  exclusive  right  and  liberty  of  printing,  or 
otherwise  multiplying  copies,"  of  any  subject  to  which  the 
word  "  copyright "  is  applied  (d). 

(a)  Perru  r.  Hexamer,  9  Otto**  Bep.  (Amer.)  674  ;  Moffatt  Sf  Paige  s.  (Jill 
(1902),  86  U  T.  465  ;  50  W.  B.  528  ;  18  T.  U  B.  547. 
(*)  Godfrey  v.  Bradley  f  (K  Tim**,  23rd  July,  1892,  •  Mad  Marriage'    and 
Loyal.' 

(r)  Erode  r.  Comquett  (1861),  9  C.  B.  (X.8.)  755  ;  11  Id.  479 :  Toole  v.  Young 
(1874%  LR.9Q.B.  523.    See  Wane  v.  Seebohm  (1888),  39  (%  D,  73. 

(d)  \oreW>  x.  Lmdlmr  (1852),  12  C.  B.  177;  21  L.  J.  (C.P.)  169;  Ager  r. 
Pentmmlar  *  Oriental  iteam  Xarigativm  (U>.  (1884),  26  Ch.  Wv.  637 ;  53  L.  J. 
(Ck)  519  ;oOL-T.  477  ;  32  W.  B.  116. 
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Cap.  vi.  So  in  a  case  (a)  to  which  we  have  already  referred  on 
another  point,  where  the  plaintiff  published  '  The  Standard 
Telegram  Code/  a  book  of  words  selected  from  eight  languages, 
for  use  in  telegraphic  transmissions  of  messages,  and  it  was 
accompanied  by  figure  cyphers  for  reference  or  private  inter- 
pretation, and  the  book  was  registered  under  the  5  &  6  Vict, 
c.  45,  and  a  copy  being  purchased  by  the  defendants  they 
compiled  for  their  own  use  with  its  aid  a  new  and  independent 
work  as  alleged  which  was  their  own  private  telegraph  code, 
and  they  distributed  copies  of  their  book  amongst  their  agents 
at  home  and  abroad,  but  they  had  not  printed  their  book  for 
sale  or  exportation ;  it  was  held  that  the  defendants  had  in- 
fringed the  copyright  of  the  plaintiff  and  a  perpetual  injunction 
was  granted.  It  appeared  that  the  defendants  had  distributed 
about  sixty  copies  of  their  code  among  their  own  private 
establishments  and  agents.  Mr.  Justice  Kay  in  his  judgment, 
which  is  a  clear  exposition  of  the  law  on  this  subject,  says,  on 
the  question  of  private  distribution:  "  The  Justification  at- 
tempted is  the  circumstance  that  they  only  give  the  books  to 
their  own  agents  and  correspondents  and  do  not  publish  or  use 
them  otherwise  than  privately;  and  they  point  to  the  word 
'  Private '  printed  conspicuously  on  the  cover,  and  to  the  fact 
that  their  object  would  be  defeated  if  their  code  were  made 
public,  as  sufficiently  showing  that  it  is  out  of  the  question 
that  they  make  any  public  use  of  the  plaintiff's  book. 

"But  copyright  is  the  right,  by  printing  or  otherwise,  to 
multiply  copies.  To  multiply  copies  of  a  material  portion  of  a 
work  which  is  entitled  to  copyright  is  as  much  a  breach  of 
the  law,  though  differing  in  degree,  as  to  multiply  copies  of 
the  whole  work.  And  it  has  long  been  settled  that  multiplying 
copies  for  private  distribution  among  a  limited  class  of  persons 
is  just  as  illegal  as  if  it  were  done  for  the  purpose  of  sale. 
Take  for  example  a  valuable  copyright  like  Lord  Tennyson's 
poems.  No  one  can  print  them  and  distribute  the  copies 
among  his  friends  or  among  the  boys  at  a  school  or  any 
limited  class  of  persons  any  more  than  he  can  print  them  for 
sale  (&)• 

"  Therefore,  I  have  no  hesitation  in  saying  that  the  circum- 
stance that  the  defendants  do  not  sell  their  books,  but  only 
give  them  to  their  own  agents  and  to  merchants  with  whom 
they  correspond,  does  not  justify  the  multiplication  of  copies." 

(a)  Ager  v.  Peninsular  &    Oriental  Steam   Navigation    Co%y  supra;   Ager  v. 
Cdlingridg*  (1886),  2  T.  L.  R.  291. 
(ft)  Karelia  v.  Ludlow  (1852),  12  C.  B.  177. 
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The  same  view  has  been  taken  by  the  Scotch  Court  of    cap.  vi. 
Session  in  the  case  of  a  gratuitous  circulation  (a). 

It  is  no  defence  to  an  action  for  infringement  that  the  book 
said  to  have  been  pirated  contains  false  statements,  or  that  its 
author  has  in  some  incidental  cases  made  such  mistakes  as 
might  involve  him  in  a  penalty  under  the  Copyright  of  Designs 
Acts,  e.g.,  by  untruly  describing  designs  and  articles  as  "regis- 
tered" or  "patent"  (&). 

The  point  has  been  raised  whether  if  the  copying  is  not 
done  direct  from  the  work  which  is  registered,  but  from  a 
work  not  registered,  but  lawfully  taken  from  such  registered 
work,  an  infringement  of  work  copyrighted  is  effected.  There 
can  be  little  doubt  as  to  this,  for  otherwise  a  licence  to  use 
part  for  a  limited  object  would  be  equivalent  to  a  loss  of  copy- 
right in  that  part.  The  point  came  before  the  court  in  The 
Trade  Auxiliary  Company  {Limited)  and  Others  v.  Jackson  (c), 
but  was  not  then  decided.  In  that  case  the  plaintiffs  were  the 
registered  proprietors  of  a  trade  periodical  called  Stubbs9  Weekly 
Gazette.  The  plaintiff  Perry  was  the  registered  proprietor  of 
another  weekly  periodical  called  Perry  s  Gazette,  and  the  plaintiff 
Cate  was  also  the  registered  proprietor  of  a  weekly  periodical 
called  The  Commercial  Compendium,  The  most  important  part 
of  the  information  contained  in  these  three  periodicals  consisted 
of  lists  of  the  Bills  of  Sale  registered  at  the  Bill  of  Sale  Office, 
under  the  provisions  of  the  Bills  of  Sale  Acts  and  of  County 
Court  Judgments,  the  information  being  collected  from  the 
various  public  offices,  and  compiled  by  persons  specially 
employed  and  paid  by  the  plaintiffs  for  that  purpose,  and 
the  necessary  government  fees  for  the  extracts  being  paid  by 
the  plaintiffs.  The  plaintiffs'  complaint  was  that  the  defendant 
was  publishing  a  paper  issued  three  times  a  week  called  The 
County  of  Middlesex  Independent,  into  which  they  alleged  that 
he  copied  these  lists  of  Bills  of  Sale  and  Judgments  directly 
from  the  lists  compiled  by  the  plaintiff.  The  defendant 
admitted  having  copied  the  lists  in  question  into  his  paper, 
but  said  he  had  taken  them  not  from  the  plaintiffs'  periodicals, 
but  from  a  newspaper  called  Hepworth  and  Co.'s  Trade  Protection 
Circular;  that  he  had  for  several  years  been  the  correspondent 
of  Messrs.  Hepworth  and  Co.,  and  had  under  a  special  arrange- 
ment with  them,  furnished  them  with  information  as  to  trade 
matter  connected  with  his  own  neighbourhood  in  exchange,  for 

(a)  Alexander  v.  Mackenzie  (1847),  9  So.  Sese.  Cas.  2nd  Ser.  748. 

(*)  Macfarlane  v.  Oak  Foundry  Co.,  10  C.  of  S.  Cas.  (Sc.)  801. 

(r)  (1887),  4  T.  L.  B.  130  ;  Uanfttaengl  v.  Xcumes  (1894),  3  Ch.  109. 

N 
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Cap,  vi.  which  information  they  had  been  in  the  habit  ot  supplying 
him  with  copies  of  their  circular,  from  which  he  took  extracts  for 
his  own  papers.  It  appeared  that  Hepworth  and  Co.'s  circular 
was  a  reprint  with  the  substitution  of  a  fresh  title-page  of 
The  Commercial  Compendium,  Messrs.  Hepworth  haying  purchased 
the  right  of  publication  from  the  plaintiff  Cate ;  that  they  had 
not  registered  the  circular  as  copyright.  Mr.  Justice  Kay,  in 
refusing  an  interim  injunction,  said,  the  question  was  whether 
the  defendant,  in  copying  from  what  had  been  sent  to  him, 
was  infringing  the  plaintiffs'  copyright  It  was  said  that  the 
plaintiffs  had  copyright  entitling  them  to  prevent  persons  from 
publishing  that  composition  in  which  they  had  a  copyright, 
but  people  could  not  copy  or  multiply  copies  from  Hepworth 
and  Co.'s  publication,  even  if  there  was  no  copyright  in  it,  because 
that  would  be  an  infringement  of  the  original  copyright.  That 
was  an  important  question  which  must  receive  careful  consider- 
ation when  the  action  came  on  for  trial,  but  it  was  not  a  question 
which  his  lordship  could  decide  off-hand.  But  in  the  sub- 
sequent case  of  Cate  v.  The  Devon  and  Exeter  Constitutional 
Newspaper  (a),  North,  J.,  granted  an  injunction. 
Infringement       Copyright  may  also  be  infringed  by  the  importation  for  sale 

tton!np0rtB     or  ^re  k1*0  any  PaTt  °^  ^e  British  dominions  of  copies  printed 
abroad. 

The  17th  section  of  the  Copyright  Act  provides  that  after 
the  passing  of  the  Act  it  shall  not  be  lawful  for  any  person  not 
being  the  proprietor  of  the  copyright,  or  some  person  authorized 
by  him,  to  import  into  any  part  of  the  United  Kingdom,  or 
into  any  other  part  of  the  British  dominions  (&),  for  sale  or 
hire,  any  printed  book  first  composed  or  written  or  printed  and 
published  in  any  part  of  the  United  Kingdom,  wherein  there 
shall  be  copyright,  and  reprinted  in  any  country  or  place  what- 
soever out  of  the  British  dominions ;  and  if  any  person,  not 
being  such  proprietor  or  person  authorized  as  aforesaid,  shall 
import  or  bring,  or  cause  to  be  imported  or  brought,  for  sale 
or  hire,  any  such  printed  book  into  any  part  of  the  British 
dominions,  contrary  to  the  true  intent  and  meaning  of  the  Act, 
or  shall  knowingly  sell,  publish,  or  expose  to  sale,  or  let  to  hire, 
or  have  in  his  possession  for  sale  or  hire  any  such  book,  then 
every  such  book  shall  be  forfeited,  and  shall  be  seized  by  any 
officer  of  customs  or  excise,  and  the  same  shall  be  destroyed 
by  such  officer:  and  every  person  so    offending,  being  duly 

(a)  (1889),  40  Ch.  D.  500.     See  as  to  this  case,  pottt,  Chapter  "  Newspapers." 

(b)  But  see  Foreign  Reprints  Act,  1847  (10  A  11  Vict.  c.  95),  pott,  Colonial 
Copyright. 
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convictecfthereof  before  two  justices  of  the  peace  for  the  county  Cap.  vi. 
or  place  in  which  such  book  shall  be  found,  shall  also  for  every  " 
such  offence  forfeit  the  sum  of  ten  pounds,  and  double  the 
value  of  every  copy  of  such  book  which  he  shall  so  import  or 
cause  to  be  imported  into  any  part  of  the  British  dominions,  or 
shall  knowingly  sell,  publish,  or  expose  to  sale  or  let  to  hire,  or 
shall  cause  to  be  sold,  published,  or  exposed  to  sale  or  let  to 
hire,  or  shall  have  in  his  possession  for  sale  or  hire,  contrary  to 
the  true  intent  and  meaning  of  the  Act,  five  pounds  to  the 
use  of  such  officer  of  customs  or  excise,  and  the  remainder  of 
the  penalty  to  the  use  of  the  proprietor  of  the  copyright  in 
such  book  (a). 

It  is  under  this  section   an   offence    to   import  copyright  offence 
matter  for  sale  or  hire,  and  the  defendant  who  has  imported  ^jSJ^ 
such  matter  must  pay  the  costs  of  an  action,  even  if  he  has  not  copy  sold  or 
done  so  knowingly,  and  though  he  may  not  have  sold  or  let  }^ut  on 
out  on  hire  a  single  copy  (J). 

In  Scotland  it  was  held  by  Lord  Gifford  (c),  that  where  a 
bookseller  had  sold  copies  of  a  copyright  work  which  had  been 
pirated  and  printed  in  America,  an  action  of  damages  lay 
against  him  at  the  instance  of  the  proprietors  of  the  copyright 
in  this  country,  though  no  such  remedy  is  prescribed  in  sect. 
17  of  the  Copyright  Amendment  Act,  his  Lordship  being  of 
opinion  that  copyright  is  not  the  mere  creature  of  a  statuto, 
but  a  natural  and  civil  right,  entitled  to  protection  at  common 
law. 

The  pursuer,  Lord  Tennyson,  who  was  the  proprietor  of  the 
copyright  of  the  whole  of  his  poetical  works,  had  conveyed  to 
the  other  pursuers,  A.  Strahan  and  Co.,  publishers,  London  and 
Edinburgh,  the  exclusive  right  to  print  and  publish  his  poetical 
works  within  the  British  dominions  for  five  years,  from  and 
after  1st  January,  1869.  Messrs.  S.  and  Co.  alleged  that  de- 
fender, who  is  a  bookseller  at  Glasgow,  sold,  published,  exposed 
for  sale,  or  had  in  his  possession  for  sale,  reprints  of  Tennyson's 
works  printed  or  published  in  the  United  States  of  America, 
and  that  within  the  period  referred  to  and  without  their  con- 
sent They  accordingly  raised  a  suspension  and  interdict 
against  defender,  and   on  20th    April,    1870,    that    interdict 

{a)  This  section  would  exclude  books  reprinted  out  of  the  British  dominions 
only,  and  not  books  reprinted  in  a  co!ony ;  but  see  the  39  &  40  Vict.  c.  36,  s.  42, 
pott.  The  owner  of  the  British  international  copyright  of  a  book  first  published  In 
Germany  succeeded,  by  virtue  of  this  section,  in  preventing  the  importation  for 
sale  in  Great  Britain  of  copies  of  the  same  book  printed  in  Germany  by  the  owner 
of  the  German  copyright.     Pitt  Pitt*  v.  George.  $  Co.  (1896),  2  Oh.  866. 

{b)  Cooper  v.  Whittingham  (1880),  28  W.  It.  720  ;  15  Ch.  D.  501. 

(e)  Tennyson  v.  Forretter,  43  Scottish  Jurist,  278. 
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cap.  vi.  was  declared  perpetual  Messrs.  Strahan  and  Co.  then  raised 
the  present  action  for  damages  averred  by  them  to  have  been 
incurred  in  consequence  of  the  sale  of  said  copies.  Damages 
laid  at  £500. 

The  Lord  Ordinary  refused  to  give  effect  to  the  defender  s 
argument  for  the  following  reason  :  He  thought  that  the  right 
of  copyright,  although  protected  and  favoured,  and  regulated 
by  statute,  was  not  the  mere  creature  of  statute,  and  that 
offences  against  copyright  were  not  to  be  viewed  as  mere 
statutory  offences  for  which  the  statutory  remedy  or  punish- 
ment was  alone  applicable.  On  the  contrary,  he  thought  that 
the  right  of  the  author  and  his  assigns  in  hip  work  was  a 
natural  and  civil  right  which  the  statute  had  defined  and  pro- 
tected but  had  not  created,  and  infringements  of  copyright 
were  violations  of  this  civil  right  and  not  mere  statute-made 
offences. 
By  Customs  The  42nd  section  of  the  39  &  40  Vict.  c.  36  (The  Customs 
^pp^.of  Consolidation  Act,  1876)  gives  a  list  of  "goods,  &c,  absolutely 
tected  may  prohibited  to  be  imported,  and  which  shall  be  forfeited,  and 
imported.  shall  be  destroyed  or  otherwise  disposed  of  as  the  Com- 
missioners of  Customs  may  direct"  In  this  list  will  be  found 
enumerated  "  Books  wherein  the  copyright  shall  be  first  sub- 
sisting, first  composed,  or  written,  or  printed  in  the  United 
Kingdom,  and  printed  or  reprinted  in  any  other  country,  as  to 
which  the  proprietor  of  such  copyright  or  his  agent  shall  have 
given  to  the  Commissioners  of  Customs  a  notice  in  writing 
that  such  copyright  subsists,  such  notice  also  stating  when 
such  copyright  will  expire." 

This  section  is  much  wider  than  the  corresponding  section 
in  the  5  &  6  Vict  c.  45 ;  it  not  only  does  away  with  the 
limitation  of  the  restriction  to  books  printed  for  sale  or  hire, 
but  it  prohibits  books  printed  or  reprinted  in  any  other 
country. 

The  Copyright  Act,  5  &  6  Vict.  c.  45,  especially  prohibits 
books  reprinted  out  of  the  British  dominions;  the  Customs 
Act  especially  prohibits  books  reprinted  in  any  other  country. 
It  is  by  no  means  clear  whether  in  the  latter  Act  the  words 
"  any  other  country  "  mean  and  include  the  colonies. 

The  Commissioners  of  Customs  are  to  have  printed  lists  of 
all  such  books  in  respect  of  which  they  shall  have  received 
Buoh  notices,  and  to  expose  the  same  at  the  several  ports  in 
the  United  Kingdom  and  in  the  British  possessions  abroad  (a). 

(a)  According  to  the  '  Publishers  Circular '  for  26th  July,  1902,  these  lists  are  in  a 
chaotic  state,  rendering  the  task  of  Customs  officers  difficult  if  not  impossible.     In 
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In  the  lists  so  to  be  printed  and  posted  up  a  statement  is  to    CAP-  v*- 
appear  as  to  when  the  copyright  will  expire. 

By  the  152nd  section  of  the  same  Act  any  book  wherein  the  importation 
copyright  may  be  subsisting,  first  composed,  or  written  or  prohibited!08 
printed  in  the  United  Kingdom,  and  printed  or  reprinted  in 
any  other  country,  are  absolutely  prohibited  to  be  imported 
into  the  British  possessions  abroad.  But  it  is  provided  that 
no  such  books  shall  be  prohibited  to  be  imported  as  aforesaid 
unless  the  proprietor  of  such  copyright  or  his  agent  shall  have 
given  notice  in  writing  to  the  Commissioners  of  Customs  that 
such  copyright  subsists,  and  in  such  notice  shall  have  stated 
when  the  copyright  will  expire.  And  it  is  further  provided 
that  the  Commissioners  shall  cause  to  be  made  and  to  be 
publicly  exposed  at  the  several  ports  in  the  British  possessions 
abroad,  from  time  to  time,  printed  lists  of  books  respecting 
which  such  notice  shall  have  been  duly  given,  and  all  books 
imported  contrary  thereto  shall  be  forfeited  ;  but  nothing  con- 
tained in  the  Act  shall  be  taken  to  prevent  the  Crown  from 
exercising  the  powers  vested  in  it  by  the  10  &  11  Vict. 
c.  95,  intituled  "  An  Act  to  amend  the  Law  relating  to  the 
Protection  in  the  Colonies  of  Works  entitled  to  Copyright  in 
the  United  Kingdom,"  to  suspend  in  certain  cases  such  pro- 
hibition. 

This  section,  standing  by  itself,  no  doubt  extends  to  all 
British  colonies  and  possessions,  but  section  151  provides  that 
the  Customs  Acts  (which  by  the  interpretation  clause,  section 
284,  means  and  includes  that  and  all  or  any  other  Acts  or  Act 
relating  to  the  Customs)  shall  not  extend  to  "  any  such 
possession  as  shall  by  local  Act  or  ordinance  have  provided,  or 
may  hereafter, -with  the  sanction  and  approbation  of  Her 
Majesty  and  her  successors,  make  entire  provision  for  the 
management  and  regulation  of  the  Customs  of  any  such 
possession,  or  make  in  like  manner  express  provisions  in  lieu 
or  variation  of  any  of  the  clauses  of  the  said  Act  for  the 
purposes  of  such  possession." '  It  has  recently  been  held  in 
Canada  that  in  consequence  of  this  provision,  the  Customs 
Consolidation  Act  of  1876  is  not  in  force  in  that  colony  (a). 

In  the  case  last  cited  the  proprietors  of  the  copyright  in  the  Notice  of 
9th   edition  of  the    « Encyclopedia    Britannica '  brought  an  ffgi*^ 
action  to  restrain  alleged  infringements  of  the  copyright  in  the  Custom. 
Canada  by  the  importation  and  sale  of  an  edition  printed  in 

1894  a  general    list  was  published  which   had  been   continued   since   in   117 
supplements ! 
(a)  Black  v.  Imperial  Book  Co.  (1908),  5  Ontario  L.  B.  184. 
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CAP-  vi-  the  United  States.  The  defendants  urged  that  the  plaintiffs 
could  not  succeed  because  they  had  not  given  a  proper  notice 
to  the  Commissioners  of  Customs  under  the  Customs  Consoli- 
dation Act  of  1876,  section  152,  the  wrong  date  of  expiry  of 
copyright  having  been  stated.  Mr.  Justice  Street,  however, 
held  that  that  section  was  not  in  force  in  Canada,  and  that  the 
plaintiffs,  therefore,  were  entitled  to  succeed  by  virtue  of 
section  17  of  the  Copyright  Act,  1842.  He  was,  however,  of 
opinion  that  the  defendants  objection  would  have  been  fatal  to 
the  plaintiffs,  if  Canada  had  not  possessed  complete  Customs 
legislation  of  her  own.  "  If  that  Act  (the  Customs  Act,  1876)," 
he  said,  "  were  in  force  in  Canada,  I  think  it  would  be  an 
answer  to  the  plaintiff's  claim  in  this  action,  because  under 
section  152  of  it,  it  is  expressly  declared  that  foreign  reprints 
of  books  entitled  to  British  copyright  are  not  prohibited  from 
being  imported  into  the  British  possessions  unless  notice  has 
been  given  to  the  Commissioners  of  Customs  of  the  existence 
of  the  copyright  and  the  date  when  it  will  expire.  ...  An 
erroneous  statement  of  the  date  of  the  expiration  of  the  copy- 
right in  the  notice  is  clearly  not  a  compliance  with  the  con- 
dition imposed  by  section  152  of  the  Customs  Act,  and  there- 
fore, as  I  have  said,  if  that  Act  were  in  force  in  Canada,  the 
objection  would,  it  seems  to  me,  be  fatal  to  the  plaintiff's  right 
to  recover:  because  section  152  being  an  enactment  in  pari 
materid  with  section  17  of  the  Copyright  Act  of  1842,  must 
be  read  in  connection  with  it,  and  as  an  essential  part  of  the 
legislation  upon  the  subject/' 

On  the  assumption  that  the  above  opinion  is  correct,  no 
doubt  owners  of  copyright  will  be  well  advised  if  they  give  the 
requisite  notices  to  the  Customs  authorities  in  the  United 
Kingdom  (a).  It  is  submitted,  however,  that  the  true 
construction    of    the   Customs   Act    is    that  failure   to   give 

(a)  See  Scrutton,  4th  Ed.  p.  213.    The  notice  may  be  in  the  following  form  : — 

To  the  Honourable  the  Commissioners  of  His  Majesty's  Customs. 

the  undersigned  of  being  the  Proprietor  of  a  certain  Book 

intituled  do  hereby  give  you  notice  that  the  Copyright  in  such  Book  now 

subsists  in  [or  is  partly  vested  in]  and  that  such  Copyright  will  expire  on 

the  of  18    ,  if  [the  author]  of  the  above-mentioned  work  shall  then 

have  been  dead  for  seven  years,  but  jf  the  author  shall  not  have  been  dead  for 
seven  years  at  that  date  the  Copyright  aforesaid  will  expire  at  the  expiration  of 
8even  years  next  after  the  author's  death  [or,  in  the  case  of  joint  authors,  that 
of  the  survivor]. 

And  claim  that  Buch  Copyright  may  be  protected  pursuant  to  the  Act, 

39  &  40  Vict.  chap.  36,  or  other  Acts  referring  to  Copyright* 

Signed  in  London  this  day  of  18    ,  by  of  the  firm  of  &  Co. 

*  If  the  copyright  has  been  previously  registered  insert  here  the  following 
words  :—"  Notice  has  already  been  given  that  the  Copyright  in  this  work  is  sub- 
sisting in  and  request  that  the  existing  entry  in  the  official  List  may  be 
cancelled." 
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notice  only  deprives  the  owner  of  the  copyright  of  one  of  his     cap.  VI. 
remedies,  viz.,  seizure  by  the  Customs  officials,  but  that  it  does 
not  deprive  him  of  his  right  to  damages  or  an.  injunction. 

The  45  th  section  of  the  Act  gives  leave  to  any  person  com-  Rectification 
plaining  of  the  insertion  of  any  books  in  the  lists  required  by  \m£*  m* 
the  above  sections,  to  apply  to  any  judge  at  chambers  for  a 
summons  calling  upon  the  person  upon  whose  notice  such  book 
shall  have  been  so  inserted,  to  appear  before  such  judge  to 
show  cause  why  such  book  shall  not  be  expunged  from  such 
list,  and  such  judge  is  at  the  time  appointed  in  the  summons 
to  hear  and  determine  upon  the  matter  and  make  his  order 
thereon  in  writing :  And  it  is  provided  that  upon  service  of 
such  order  or  a  certified  copy  upon  the  Commissioners  of 
Customs  or  their  secretary,  the  said  Commissioners  shall  ex- 
punge such  book  from  the  list,  or  retain  the  same  therein, 
according  to  the  tenor  of  such  order. 

It  is  further  provided  that  if  at  the  time  appointed  in  any  ' 
such  summons  the  person  summoned  shall  not  appear  before 
such  judge,  then  upon  proof  by  affidavit  that  such  summons 
or  a  true  copy  thereof  has  been  personally  served  upon  or  left 
at  the  last  known  or  usual  place  of  abode  of  the  person  so 
summoned,  or  in  case  the  person  to  whom  such  summons  was 
directed  and  his  place  of  abode  cannot  be  found,  that  due 
diligence  has  been  used  to  ascertain  the  same,  such  judge  shall 
be  at  liberty  to  proceed  ex  parte  to  hear  and  determine  the 
matter. 

In  the  event  of  either  party  being  dissatisfied  with  the  order 
of  the  judge,  he  may  apply  to  the  superior  court  of  which 
such  judge  is  a  member  to  revise  such  order  and  make  such 
further  order  thereon  as  such  court  may  see  fit. 

Mr.  is  authorised  by  to  attend  to  the  above  notice  and  to  complete 

the  declaration  of  the  same. 

(Signed) 

I  ,  of  ,  do  solemnly  and  sincerely  declare  that  the  contents  of  the 

above  Notice  are  correct,  and  I  make  this  solemn  declaration  conscientiously 
believing  the  same  to  be  true  and  by  virtue  and  in  pursuance  of  the  "  Statutory 
Declaration  Act,  1835,"  and  the  "  Customs  Consolidation  Act,  1876.'* 

Declared  by  the  above-named,  \ 

this  day  of  18    ,  before  me.   J 
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CHAPTER  VIL 

REMEDY    IN    CASES   OF    INFRINGEMENT   OF   COPYRIGHT. 

Various         The  remedies  for  infringement  of  copyright  are  either  legal  or 

rem    m'       equitable,  but,  inasmuch  as,  since  the  Judicature  Act,  1873, 

the  plaintiff  can  pursue  his  remedies  in  either  the  Chancery  or 

King's  Bench  Division  of  the  High  Court  of  Justice  (a),  it 

seems  more  convenient  to  consider  those  remedies  together. 

A  plaintiff  whose  copyright  has  been  infringed  can  obtain 
the  following  relief: 

1.  Damages. 

2.  Recovery  of  pirated  copies. 

3.  An  injunction  restraining  future  infringements ;  and 

4.  An  account  of  profits. 

Penalties  for  Of  these  remedies  the  first  two  are  legal  and  the  last  two 
o?SeT  equitable.  In  addition,  the  proprietor  of  the  copyright  can, 
under  section  17  of  the  Act  of  1842  and  section  42  of  the 
Customs  Consolidation  Act,  1876,  have  pirated  copies  imported 
into  the  United  Kingdom  seized  and  destroyed  by  the  Customs 
officials,  provided  he  has  given  notice  to  the  Commissioners  of 
Customs  of  his  copyright  This  right  of  the  copyright  proprietor 
has  already  been  discussed  (ft).  By  the  same  section  any  person , 
not  being  the  proprietor  of  the  copyright  or  authorized  by  him, 
who  imports  or  brings,  or  causes  to  be  imported  or  brought, 
for  sale  or  hire,  any  piracy  into  the  British  dominions,  or  shall 
knowingly  sell,  publish,  or  expose  for  sale  or  let  to  hire,  or  have 
in  his  possession  for  sale  or  hire,  any  such  piracy  shall,  on  con- 
viction, forfeit  the  sum  of  £10  and  double  the  value  of  every 
such  piracy  so  unlawfully  imported,  sold,  published,  or  exposed 
for  sale  or  let  to  hire ;  £5  to  the  use  of  the  officer  of  customs 
or  excise,  and  the  remainder  of  the  penalty  to  the  use  of  the 
proprietor  of  the  copyright.  It  will  be  noticed  that  whilst  the 
importer  cannot,  the  publisher  or  seller  can,  under  this  section, 
successfully  plead  that  he  had  no  knowledge  that  the  imported 
work  was  an  infringement  of  copyright  (c). 

(a)  See  Muddock  y.  Blackwood  (1898),  1  Ch.  58  ;  67  L.  J.  Ch.  6 ;  77  L.  T.  493  ; 
46  W.  R.  166.  (b)  See  ante  p.  196. 

(c)  Colburn  v.  Simnu  (1842),  2   Hare  543,  557  ;  Leader  v.  Strange  (1849),  2 
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1st.  As  to  damages : —  gap.  vn. 

By  the  15th  section  of  the  Act,  it  is  provided,  that  if  any  i.  Damages. 
person  in  any  part  of  the  British  dominions  shall  print  or  cause 
to  be  printed,  either  for  sale  or  exportation,  any  book  in  which 
there  shall  be  subsisting  copyright,  without  the  consent  in 
writing  of  the  proprietor,  or  import  for  sale  or  hire  any  such 
book  unlawfully  printed  from  parts  beyond  the  sea,  or  knowing 
such  book  to  have  been  so  unlawfully  printed  or  imported, 
shall  sell,  publish,  or  expose  for  sale  or  hire,  or  cause  to  be 
sold,  published,  or  exposed  for  sale  or  hire,  or  shall  have  in  his 
possession  for  sale  or  hire,  any  such  book  without  the  consent 
of  the  proprietor,  such  offender  shall  be  liable  to  a  special 
action  on  the  case,  at  the  suit  of  the  proprietor  of  the  copy- 
right, to  be  brought  in  any  court  of  record  in  that  part  of  the 
British  dominions  in  which  the  offence  shall  be  committed: 
Provided  always,  that  in  Scotland  such  offender  shall  be  liable 
to  an  action  in  the  Court  of  Session,  there  to  be  brought  and 
prosecuted  in  the  same  manner  as  any  other  action  of  damages 
to  the  like  amount. 

By  this  section  the  printer  is  made  liable  for  damages  only  Damages  for 
when  the  printing  is  for  "  sale  or  exportation,"  and  the  importer  ^ribStlon. 
only  when  copies  are  imported  for  "sale  or  hire."  No 
remedy  is  given  against  any  person  who  prints  or  imports  for 
gratuitous  distribution,  or  who  gratuitously  distributes  copies 
printed  or  imported  without  authority.  But  in  Novello  v. 
Ludlow  (a),  it  was  held  that  an  action  for  damages  would  lie 
under  the  statute  for  the  gratuitous  distribution  among  the 
members  of  a  singing  society  of  lithographic  copies  of  a  musical 
composition  (b) ;  for  where  a  statutory  right  exists  and  the 
statutory  remedies  are  either  not  complete  or  inadequate  for 
the  protection  of  the  right  conferred,  the  common  law  remedies 
may  be  made  available. 

The  persons  who  are  liable  in  damages  are :  (a)  the  person  Persons 
who  prints,  or  causes  to  be  printed,  pirated  copies ;  (b)  the llable> 
importer;  (c)  the  publisher;  and  (d)  the  person  who  sells, 
exposes  for  sale  or  hire,  or  causes  to  be  sold  or  exposed  for  sale 
or  hire,  or  has  in  his  possession  for  sale  or  hire.  As  to  (c)  and 
(d)  they  can  raise  the  defence  that  they  have  not  intentionally 
violated  the  copyright  of  another,  but  no  such  defence  is  avail- 
able to  either  (a)  or  (b).    Where  printers  know  that  what  they 

Car.  &  Kir.  1010 ;  Green  v.  Irish  Independent  (1899),  1  Ir.  Rep..  386  ;  Kelly' t 
Directories  v.  Gavin  $  JUoyde  (1902),  1  Oh.  631. 

(a)  (1862),  12  C.  B.  177. 

(6)  See  alao  Roonty  v.  KeUy  (1861),  14  Ir.  L.  R.  (N.8.)  158  ;  Warn*  v.  Seebohm 
(1888),  89  Cb.  D.  73 ;  Cooper  v.  WMttingham  (1880),  15  Cb.  D.  501. 
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Cap.  vii.  are  printing  is  a  piracy,  and  the  purposes  for  which  it  is  intended 
to  use  the  pirated  copies  when  delivered,  they  are  tortfeasors 
jointly  with  the  persons  for  whom  such  copies  are  printed,  and 
are  jointly  liable  in  damages  to  the  persons  whose  copyright  is 
infringed  (a). 
"Cause"  The  case  of  Kelly's  Directories,  Ltd.,  v.  Gavin  &  Lloyds  (b)  is  a 

to  be  printed,  derision  as  to  the  meaning  of  the  expression  *  cause  "  to  be 
printed  in  section  15.  The  defendant  Gavin  published  a  book 
which  was  an  infringement  of  the  plaintiffs'  copyright.  The 
defendants  Lloyd  had  agreed  to  print  the  book  for  Gavin,  but 
in  order  to  save  time,  at  Gavin's  request,  they  subsequently 
relinquished  their  contract  as  to  part  of  the  work,  and  Gavin 
employed  other  printers  to  print  the  pirated  portion.  When 
the  book  was  published  it  bore  on  the  title  page  the  statement 
"  Printed  at  Lloyd's,"  but  Lloyds  were  ignorant  of  the  piracy 
until  they  were  informed  of  it  after  the  publication.  The  Court 
were  satisfied  by  the  evidence  that  Gavin  and  Lloyds  were  not 
partners  or  co-adventurers  in  the  publication  of  the  book,  and 
that  the  printers  who  printed  the  pirated  matter  were  agents 
of  Gavin  and  not  of  Lloyds,  and  held  that  Lloyds  had  not 
"  caused "  it  to  be  printed  within  the  meaning  of  the  above 
section,  and  consequently  were  not  liable  (c). 

The  measure  of  damages  under  this  section  is,  semble,  the 
loss  which  the  proprietor  of  the  copyright  has  suffered  in  the 
diminution  of  the  sales  of  his  book. 

2ndly.  As  to  recovery  of  pirated  copies : — 

This  right  is  given  by  virtue  of  section  23,  which  is  in  the 
following  terms : — -  All  copies  of  any  book  wherein  there  shall 
be  copyright,  and  of  which  entry  shall  have  been  made  in  the 
said  registry  book,  and  which  shall  have  been  unlawfully 
printed  or  imported  without  the  consent  of  the  registered 
proprietor  of  such  copyright,  in  writing  under  his  hand  first 
obtained,  shall  be  deemed  to  be  the  property  of  the  proprietor 
of  such  copyright,  and  who  shall  be  registered  as  such :  and 
such  registered  proprietor  shall,  after  demand  thereof  in  writing, 
be  entitled  to  sue  for  and  recover  the  same,  or  damages  for  the 
detention  thereof,  in  an  action  of  detinue,  from  any  party  who 
shall  detain  the  same,  or  to  sue  for  and  recover  damages  for 
the  'same  in  an  action  of  trover.'1 

It  has  been  contended  that  the  remedy  given  by  this  section 

(a)  Lamb  v.  Brant  (No.  2),  W.  N.  (1895),  p.  156. 

(b)  (1901),  1  Ch.  874  ;  70  L.  J  Ch.  237  ;  84  L.  T.  581 ;  49  W.  R.  318  ;   (1902), 
1  Oh.  681 ;  71  L.  J.  Ch.  405  ;  86  L.  T.  398  ;  50  W.  R.  885. 

(<?)  See  also  Green  v.  Iruh  Independent  (1899),  1  Ir.  Rep.  886  ;  Colbum  v.  Simm* 
(1843),  2  Ha.  543,  547  ;  Leader  v.  Strange  (1849),  2  Car.  k  Kir.  1010. 


Measure  of 
damages. 


Recovery 
of  pirated 
copies. 
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is  confined  to  the  case  of  a  person  who  is  the  innocent  possessor  cap.  vii. 
of  a  pirated  book,  and  that  section  15  is  the  section  directed 
against  the  actual  committer  of  the  piracy.  This  contention 
was,  however,  rejected  by  Mr.  Justice  Kekewich  in  Muddock  v. 
Blackwood  (a),  where  he  held  that  the  proprietor  of  the  copy- 
right might  sue  the  offender  under  either  section.  It  was  also 
held,  in  the  same  case,  that  the  proprietor  could  recover  both 
in  detinue  for  the  copies  remaining  in  the  infringer's  hands, 
and  in  trover  for  those  which  had  been  converted,  and  that 
the  plaintiff  could  pursue  his  remedies  under  both  sections  by 
action  in  the  Chancery  Division. 

Under  this  section  the  measure  of  damages  has  been  stated  Measure  of 
to  be  that  "  the  defendant  is  to  account  for  every  copy  of  his  dama«e8- 
book  sold  as  if  it  had  been  a  copy  of  the  plaintiff's,  and  to  pay 
the  plaintiff  the  profit  which  he  would  have  received  from  the 
sale  of  so  many  additional  copies  "  (b).  In  Muddock  v.  Black- 
wood (c)  the  defendant  sold  twice.  On  the  first  occasion  he 
sold  1010  copies  at  a  total  price  of  £38  19*.  9d.  and  at  a  profit 
of  £8  10&  4rf. ;  on  the  second  occasion  he  sold  twenty-nine 
copies  at  a  profit  of  £1  4$.  2d.  Mr.  Justice  Kekewich  assessed 
the  damages  at  forty  guineas. 

There  is  no  common  law  right  in  the  author  or  proprietor  Common  law 
of  a  book  which  is  pirated  to  the  delivery  up  for  his  own  JJjrateo^copies. 
benefit  of  the  copies  of  the  illegal  work :  and  therefore,  in  a 
case  under  the  54  Geo.  III.  c.  156,  s.  4,  it  was  held  that  the 
proprietor  of  a  book  who  was  entitled  to  an  injunction  to 
restrain  the  printing  and  sale  of  the  unlawful  work,  neverthe- 
less was  not  entitled  to  an  order  for  the  delivery  up  of  the 
illegal  copies,  if  the  book,  the  copyright  of  which  had  been 
infringed,  was  not  composed  and  entered  according  to  the 
statutes  in  force  at  the  time  the  illegal  copies  were  printed  (d). 
But  there  is  a  common  law  right  to  the  delivery  up  of  infring- 
ing copies  for  destruction  (e).  In  Hole  v.  Bradbury  (/)  Mr. 
Justice  Fry  held  that  a  proprietor  of  copyright  could  not, 
under  section  23,  recover  for  his  own  benefit  infringing  copies 
unless  he  were  registered,  not  only  before  bringing  his  action, 

[a)  (1898),  1  Ch.  68  ;  67  L.  J.  Ch.  6  ;  77  L.  T.  493  ;  46  W.  R.  166. 
(6)  Per  James,  V.-C,  Pike  v.  Nicholas  (1870),  L.  R.  6  Ch.  260 ;  88  L.  J.  (Ch.) 
529 ;  20  L.  T.  906.    In  Delfe  v.  Delatnotte  (1857),  3  K.  &  J.  681,  it  was  held  that 
in  equity  there  could  be  only  an  account  of  profits,  and  that  if  a  plaintiff  wanted 
more  he  must  go  to  law.    Cf.  Colburn  y.  Simms  (1843),  2  Ha.  664. 
(c)  Ubieup. 

id)  CoUntm  t.  Simms  (1848),  2  Ha.  643  ;  12  L.  J.  Oh.  388  ;  and  see  Delfe  v. 
DelamoUe  (1857),  3K.AJ.  581. 

(e)  Hole  v.  Bradbury  (1879),  12  Ch.  D.  886  ;  Warne  %  Co.  v.  Seebohm  (1888), 
39  Ch.  D.  73,  82 ;  cf.  McBae  v.  Holdeworth  (1848),  2  Dr.  O.  &  Sm.  496,  a  case 
under  the  Designs  Act,  1842.  (j )  Supra. 
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cap.  vii.  but  at  the  time  when  the  infringements  were  printed ;  but  this 
ease  has  not  been  followed  on  this  point  (a). 
Where  only  a  Where  only  a  portion  of  a  book  is  piratical,  nevertheless  the 
^tk^i!"  plaintiff'  is  entitled  to  delivery  of  the  whole  (ft),  unless  the 
piratical  portion  can  be  conveniently  separated  from  the 
original  portion  (c).  The  general  principle  was  thus  stated 
by  Lord  Eldon  in  a  case  where  the  question  was  whether  an 
injunction  should  be  granted  against  the  whole  or  only  a 
portion  of  a  piratical  work :  "  If  the  parts  which  have  been 
copied  cannot  be  separated  from  those  which  are  original, 
without  destroying  the  use  and  value  of  the  original  matter, 
he  who  has  made  an  improper  use  of  that  which  did  not 
belong  to  him  must  suffer  the  consequences  of  so  doing.  If 
a  man  mixes  what  belongs  to  him  with  what  belongs  to  me, 
and  the  mixture  be  forbidden  by  law,  he  must  again  separate 
them,  and  he  must  bear  all  the  mischief  and  loss  which  the 
separation  may  occasion.  If  an  individual  chooses  in  any  work 
to  mix  my  literary  matter  with  his  own,  he  must  be  restrained 
from  publishing  the  literary  matter  which  belongs  to  me ;  and 
if  the  parts  of  the  work  cannot  be  separated,  and  if  by  that 
means  the  injunction,  which  restrained  the  publication  of  my 
literary  matter,  prevents  also  the  publication  of  his  own  literary 
matter,  he  has  only  himself  to  blame  "  (d). 
injunction.         3rdly.  As  to  remedy  by  injunction : — 

An  injunction  is  the  most  usual  and  expeditious  means  oi 
obtaining  redress  from  piracy,  and  for  preventing  the  continu- 
ance of  the  injury.  "  Melius  est  in  tempore  occurrere,  quam  post 
causarn,  wdneratam  remedium  qucerere  "  (e).  By  this  means  the 
property  in  question  may  be  protected  from,  perhaps,  irre- 
parable damage  pending  the  trial  of  the  right ;  and  the  wrong 
is  not  permitted  to  continue  until  the  final  decision  of  the 
court,  at  which  time,  frequently,  from  the  circumstances  of 
the  case,  the  mischief  maybe  irremediable  (/). 

Where  formerly  the  question  of  legal  injury  was  referred  to 
a  court  of  law  under  the  sanction  of  a  court  of  equity,  an 

(a)  Isaac*  v.  Fiddeman  (1880),  49  L.  J.  Ch.  412;  42  L.  T.  395;  Boosey  v. 
Whight  (No.  2)  (1899),  81  L.  T.  265. 

(b)  Boosey  v.  Whight  (No.  2)  ubi  sup. 

{c\  Warns  $  Co.  v.  Seebohm,  ubi  sup.  ;  Leslie  v.  Young  (1894),  A.  C.  335. 

(d)  Mawman  v.  Tegg  (1826),  2  Rum.  385,  391  ;  26  R.  R.  112.  So,  again,  in 
Stevens  v.  Wildy  (1850),  19  L.  J.  (Ch.)  190,  the  Vice-Chancellor  said  :  u  I  apprehend 
the  law  at  present  is  in  conformity  with  the  old  Roman  Law,  which  is,  that  if  the 
defendant  will  take  the  plaintiff's  corn  and  mix  it  with  his  own,  the  whole  should 
be  taken  to  be  the  plaintiffs.".  Gary  v.  Longman  (1801),  1  Bast  360  ;  Truster  v. 
Murray,  1  East  363. 

(0)  2  Inst.  299. 

(/)  Vtde%  Story,  Bq.  Jur.  926  ;  1  Fonbl.  Eq.  34,  not  is  ;  Kerr  on  Injuno.  (4th  ed.) 
275  ;  Saunders  v.  Smith  (183$,  %  My.  &  Cr.  728  ;  Piatt  v.  Button  (1813),  19  Yes.  447. 
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injunction  was  granted  to  restrain  the  evil  complained  of  until  Cap-  vn- 
the  merits  of  the  case  could  be  finally  heard,  when,  if  the 
opinion  of  the  court  of  law  were  in  favour  of  the  plaintiff,  it 
granted  its  final  preventive  relief,  which,  by  way  of  distinction 
from  the  temporary  process  just  mentioned,  was  termed  a 
perpetual  injunction. 

Since  the  Judicature  Act,  1873,  law  and  equity  have  been 
fused  and  a  court  of  equity  has  jurisdiction  to  try  a  legal  right, 
and,  on  the  other  hand,  courts  of  law  can  grant  injunctions. 
A  court  of  equity,  therefore,  no  longer  sends  a  case  of  infringe- 
ment of  copyright  to  be  tried  in  a  court  of  law,  but  determines 
the  matters  in  issue  itself.  The  distinction  between  a  temporary 
injunction  and  a  perpetual  injunction,  nevertheless,  remains, 
the  courts  constantly  granting  a  temporary,  or  interlocutory, 
injunction  until  the  trial  of  the  action  or  further  order.  An 
interlocutory  injunction  can  be  obtained,  on  motion  to  the 
court,  in  a  speedy  manner,  and  is  granted  upon  evidence  by 
affidavit;  whereas,  if  the  case  goes  to  trial,  evidence, except  by 
consent,  is  taken  viva  voce.  The  granting  of  an  interlocutory 
injunction  is  founded  upon  the  necessity  of  protecting  the 
plaintiff's  property  from  damage  pending  the  trial  of  the 
action  (a) ;  the  granting  of  a  perpetual  injunction,  upon  the 
ground  of  relieving  the  plaintiff  from  a  multiplicity  of 
actions  (b). 

An  injunction  may  be  described  as  a  prohibitory  writ,  Definition  of 
restraining  the  defendant  from  using  some  right,  the  exercise  an  lnJunct,on- 
of  which  would  be  contrary  to  equity  and  good  conscience ;  or 
from  doing  some  act  inconsistent  with  the  admitted  or  pro- 
bable legal  rights  of  the  complainant,  and  with  the  due 
preservation  of  the  property  affected  by  the  act  sought  to 
be  restrained  (c). 

An   interlocutory  injunction  will   be  granted  in  all  cases  Where  inter- 
where   there   is   a   clear  colour  of  title  founded  upon  long  j^tUm  n 
possession  and  assertion  of  right  (rf).     Lord  Eldon  distinctly  granted,  and 

evidence. 

(a)  Kerr  on  In  June,  p.  275.  (b)  Ibid.  p.  23. 

[c)  Drewry  on  lnjunc.  Intro.  5.  At  one  time,  courts  of  equity  would  not  interfere 
by  way  of  injunction  to  protect  copyrights  any  more  than  patent  rights,  until  the 
title  had  been  established  at  law.  2  Story  JSq.  Jur.  Chap.  23,  a.  935 ;  Hill  v. 
University  of  Oxford  (1684),  1  Vera.  275  ;  Batthett  v.  Cunningham  (1762),  2  Eden. 
137;  East  India  Of.  v.  Sandy$  (1682),  1  Vera.  127;  Jeffery*  v.  Baldwin  (1753), 
Amb.  164  ;  Blanehard  v.  Hill  (1740),  2  Atk.  485.  Bee  Jtedfeld  v.  Myddleton, 
7  Bosw.  (Amer.)  649.  There  was  considerable  controversy  as  to  the  value  to  be 
attached  to  the  decisions  of  the  old  Courts  of  Chancery  on  the  subject  of  copyright. 
See  Millar  v.  Taylor  (1769),  4  Burr.  2303  ;  Miller  v.  Donaldson  (1762),  2  Eden. 
327  ;  Bruce  v.  Bruce  cited  13  Ves.  505  ;  Harmer  v.  Plane  (1807),  14  Ves.  130  ; 
Hogg  v.  Kirby  (1803),  8  Ves.  215,  224 ;  Qurney  v.  Longman  (1806),  13  Ves.  493, 
505  ;  Evan's  4 Statutes,'  vol.  ii.,  p.  26. 

(d)  Unirersitie*  of  Oxford  and  Cambridge  v.  Richardson  (1802),  6  Ves.  689 ; 
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lays  down  this  doctrine,  he  says  (a) :  "  It  is  said  in  cases  ot 
this  sort  the  universal  rule  is,  that  if  the  title  is  not  clear  at 
law,  the  court  will  not  grant  or  sustain  an  injunction  until  it 
is  made  clear  at  law.  With  all  deference  to  Lord  Mansfield,  I 
cannot  concede  to  that  proposition  so  unqualified.  There  are 
many  instances  in  my  own  memory  in  which  this  court  has 
granted  or  continued  an  injunction  to  the  hearing  under  such 
circumstances.  In  the  case  of  patent  rights,  if  the  party  gets 
his  patent,  and  puts  his  invention  in  execution,  and  has  pro- 
ceeded to  a  sale,  that  may  be  called  possession  under  it, 
however  doubtful  it  may  be  whether  the  patent  can  be 
sustained.  This  court  has  lately  said,  possession  under  a 
colour  of  title  is  ground  enough  to  enjoin  and  to  continue  the 
injunction  until  it  shall  be  proved  at  law  that  it  is  only  colour, 
and  not  real  title."  An  injunction  pendente  lite  should  not  be 
granted  on  light  grounds,  nor  in  doubtful  cases,  but  should 
await  the  full  proof  upon  the  final  hearing  (b).  Even  an 
equitable  interest  limited  in  point  of  time  or  extent  is  suffi- 
cient (c).  An  equitable  title,  which  will  support  an  application 
for  an  injunction,  occurs  where  the  legal  right  has  not  been 
vested,  but  from  the  dealings  between  the  actual  owner  and 
the  party  applying  for  the  injunction  such  party  has  acquired 
a  limited  equitable  right  in  the  copyright,  to  the  extent  of 
being  entitled  to  be  one  of  the  publishers,  or  the  sole  publisher 
of  the  work,  for  a  given  or  an  indefinite  time. 

"  This  court,"  said  the  Vice-chancellor  of  England  in  Bohn 
v.  Bogue  (d), "  always  takes  notice  of  the  equitable  interest :  and 
if  the  equitable  right  to  the  copyright  is  complete,  this  court 
will  take  care  that  the  real  question  shall  be  tried,  notwith- 
standing there  may  be  a  defect  in  respect  of  the  legal  pro- 
perty." As  to  what  amounts  to  an  equitable  interest  sufficient 
to  maintain  an  action,  must  depend  upon  circumstances,  but  it 
is  clear  that  where  there  is  no  material  interest  in  the  work 
for  which  protection  is  claimed,  no  action  can  be  maintained. 
An  injunction  will  not  be  granted  until  the  work  has  been 
registered,  but  the  court  will  interfere  by  injunction  to  protect 
the  copyright  of  the  assignee  of  the  author,  though  it  appear 

Mawman  v.  Tegg  (1826),  2  Russ.  385,  391  ;  Sheriff  v.  (hates  (1830),  1  Russ.  &  My. 
159,  167  ;  Shaw  v.  8haw  (1839),  3  Jur.  217  ;  Colhvrn  v.  £ht ncombe  (1838),  9  Sim. 
151  ;  Chappell  v.  Purday  (1845),  4  Y.  &  C.  485  ;  Bohn  v.  Bogus  (1847),  10  Jur. 
420  ;  Tonson,  v.  Walker  (1752),  3  Swanst.  679  ;  Jeremy  on  Eq.  Jur.  bk.  3,  ch.  2, 
s.  1  ;  Eden  on  Injun,  ch.  13,  p.  284  ;  Story  on  Eq.  s.  935. 

(a)  Unirersities  of  Oxford  and  Cambridge  v.  Richardson  (1802),  6  Ves.  707. 

(b)  Red  field  v.  Myddleton,  7  Bosw.  (Amer.)  649.    See  principle  in  Patent  Actions, 
The  British  Tanning  Co.  v.  Oroth  (1890),  7  Rep.  Pat.  Cas.  1. 

(c)  Stoect  v.  Cater  (1840),  11  Sim.  572  ;  Chappell  v.  Purday  (1845),  4  Y.&  C.  485  ; 
Sims  v.  Marryat  (1851),  17  Q.  B.  281.  (d)  (1847),  10  Jur.  421. 
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that  at  the  time  of  the  alleged  piracy  there  was  not  an  assign-  CAp»  vn- 
ment  in  writing  (a).  But  a  mere  agent  to  sell  has  not  such  a 
real  interest  in  a  work  as  will  entitle  him  to  relief  (6).  Nor 
will  the  court  interfere  where  a  primd  fame  title  is  not  shown,  Priauifacie 
as  in  Plait  v.  Button  (c),  where  the  plaintiff  claimed  protection  t}J1^lU8t  bo 
for  the  music  of  certain  dances  which  he  had  permitted  several 
persons  to  publish.  Where  the  plaintiff  states  circumstances 
showing  a  good  equitable  title,  the  court  has,  for  the  purpose 
of  determining  the  fact  of  piracy,  ordered  the  defendant  to  admit 
the  legal  title  of  the  plaintiff  (d).  Judge  Story  remarks :  "  In 
some  cases  a  court  of  equity  will  take  upon  itself  the  task  of 
inspection  and  comparison  of  books  alleged  to  be  piracies ;  but 
the  usual  practice  is,  to  refer  the  subject  to  a  master,  who  then 
reports  whether  the  books  differ,  and  in  what  respects ;  and 
upon  such  a  report  the  court  usually  acts  in  making  its  inter- 
locutory, as  well  as  its  final  decree  "  (e).  And  Mr.  Curtis,  on 
the  same  head,  says:  "In  general,  if  the  court  sees  strong 
ground  for  supposing  that  the  defendant's  work  is  a  violation 
of  the  plaintiff's  copyright,  the  course  is  to  grant  an  injunction 
ex  parte,  until  answer  or  further  order.  Then,  in  order  to 
ascertain  the  fact  of  piracy  or  no  piracy,  it  is  referred  to  a 
master  to  examine  into  the  originality  of  the  new  book,  or  the 
court  takes  upon  itself  the  inspection  of  both  works.  Where 
the  works  are  long  and  of  a  complex  character,  containing 
original  matter  mixed  with  much  that  is  common  property, 
they  will  be  referred  to  a  master;  but  where  they  are  of  a 
class  affording  facility  for  the  detection  of  piracy  by  immediate 
inspection,  the  court  will  examine  them"  (/).  At  the  present 
day  the  court  usually  takes  upon  itself  the  inspection  of  the 
book  (g). 

In  all  cases  of  interlocutory  injunctions  in  aid  of  legal  rights,  injunction 
whether  it  be  copyright,  patent  right,  or  some  other  description  f^^ht.0 
of  legal  right  which  comes  before  the  court,  the  office  of  the 
court  is  consequent  upon   the  legal   right;  and   it  generally 

(a)  Hodges  v.  Welsh  (1840),  2  Ir.  Eq.  266. 

(b)  Mad  v.  Stoekdale  (1820),  3  Swan*?.  687  ;  Petty  v.  Taylor  (1897),  1  Ch.  465. 

(c)  (1813),  19  Vea.  447. 

(d)  Sweet  v.  Cater  (1841),  11  Sim.  572  ;  Diefoms  v.  Lee  (1844),  8  Jur.  183  ;  Bohn 
t.  Bogve  (1847),  10  Jur.  421  ;  Sweet  v.  Shaw  (1839),  8  L.  J.  Ch.  216  ;  Kerr  on 
In junc  23. 

\e)  2  Story,  Eq.  Jur.   124,  s.  941  ;  Eden  on  In  junc.  chap.  13,  289  ;  Carnan  v. 

Bowles  (1786),  2  Bro.  C.  C.  80  ;  v.  Leadbetter  (1799),  4  Veil.  681  :  Cary  v. 

Faden  (1799),  5  Vea.  24  ;  Jeffery  v.  Bowles  (1770),  1  Dick.  429  ;  Trvsler  v.  Comyns, 
cited  Id. 

(/)  Curtis  on  Copy  325  ;  Sheriff  v.  Coates  (1831),  1  Russ.  &  My.  164. 

ig)  Murray  v.  Bogue  (1862),  1  Drew.  368  ;  Spiers  v.  Brown  (1858),  6  W.  R.  352  ; 
Jarrold  ▼.  Houlston  (1857),  3  K.  &  J.  708  :  Hotten  v.  Arthur  (1868),  1H.&M.  603  ; 
Pike  v.  mchda*  (1870),  38  L.  J.  (Ch.)  529  ;  L>  R.  5  Ch.  Ap.  251  ;  Chatterton  v.  Cave 
(1878),  3  App.  Cas.  483. 
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Cap.  vii.  happens,  that  the  only  question  the  court  has  to  consider  is, 
whether  the  case  is  so  clear  and  so  free  from  objection  upon 
the  grounds  of  equitable  consideration,  that  the  court  ought  to 
interfere  by  injunction  before  trial,  or  whether  it  ought  to  wait 
till  the  legal  title  has  been  established  at  the  hearing.  This 
distinction  depends  upon  a  great  variety  of  circumstances,  and 
it  is  utterly  impossible  to  lay  down  any  general  rule  upon  the 
subject,  by  which  the  discretion  of  the  court  ought  in  all  cases 
to  be  regulated  (a). 

The  court  will  exercise  its  discretion  in  following  that  course 
which  appears  to  be  most  conducive  to  justice  to  both  parties. 
Although  the  matter  may  not  be  wholly  free  from  doubt, 
yet  if  the  plaintiff  makes  out  a  primd  facie  case,  and  the  court 
is  reasonably  satisfied  that  a  piracy  has  been  committed,  a 
temporary  injunction  will  usually  be  granted, 
in  what  cases  If  irreparable  damage  would  be  caused  to  the  property  of 
granted.  ^e  plaintiff  by  the  refusal  of  the  court  to  interfere,  the  injunc- 
tion will  be  immediately  granted  (&).  If,  however,  an  injunction 
would  cause  a  severer  injury  to  the  defendant  than  that  occa- 
sioned the  plaintiff  by  reason  of  his  being  required,  in  the  first 
instance,  to  establish  his  legal  right,  the  other  alternative  will 
be  adopted  (e),  and  the  court  is  disposed  rather  to  restrict  than 
increase  the  number  of  cases  in  which  it  interferes  by  injunc- 
tion before  the  establishment  of  the  legal  title  (d),  and  it  will 
give  great  weight  to  the  consideration  of  the  questions,  which 
side  is  more  likely  to  suffer  by  an  erroneous  or  hasty  judgment, 
and  the  prejudicial  effect  the  injunction  may  have  on  the  trial 
of  the  action  (e).  In  a  case  (/),  where  the  defendant  was  a 
vendor  of  a  literary  work  published  in  weekly  numbers,  in 
one  of  the  numbers  of  which  was  contained  the  commence- 
ment of  a  work  of  fiction,  which,  with  the  exception  of  a  few 

(a)  Per  Lord  Cottenham,  in  Saunders  t.  Smith  (1838),  3  My  &  Cr.  728. 

{b)  Sweet  v.  Shaw,  8  L.  J.  Ch.  (1839),  216  ;  Dickens  v.  Lee  (1844),  8  Jur.  183. 

(c)  Saunders  v.  Smith,  supra  ;  Bramxoell  v.  Halcomb  (1836),  3  My.  &  Cr.  737 ; 
Spottiswoode  v.  Clarke  (1846),  2  Ph.  154,  157 ;  M'Xeil  v.  Williams  (1840),  11  Jur. 
344  ;  Smith  v  Chatto  (1874),  31  L.  T.  775.  "No  doubt,"  said  Hall,  V.-C,  in  this 
last  case,  "  this  question  might  be  left  to  be  decided  at  the  hearing,  but  I  think  it 
better  to  decide  it  at  once,  particularly  considering  how  difficult  it  would  otherwise 
be  to  assess  the  plaintiff's  damages,  if  he  should  ultimately  prove  to  be  in  the 
right.  But  in  granting  the  injunction  for  which  the  plaintiff  asks  I  do  not  lose 
sight  of  the  fact  that  compensation  may  have  to  be  made  to  the  defendants,  if  at 
the  hearing  I  decide  in  their  favour.  The  amount  of  such  compensation  can,  how- 
ever, be  more  easily  fixed  than  if  it  had  to  be  made  to  the  plaintiff,  and  if  given 
will  have  to  be  substantial.  .  .  .  The  plaintiff  must  undertake  to  abide  by  such 
damages,  if  any,  as  the  Court  may  at  the  hearing  think  fit  to  award." 

(d)  See  Bacon  v.  Jones  (1829),  4  My.  &  Cr.  433  ;  Sterens  v.  Keating  (1850),  1 
Mac.  &  G.  659  ;  Norton  v.  Mcholls  (1857),  6  W.  R.  764. 

(e)  McNeil  v.  Williams  (1840),  11  Jur.  344. 

(/)  Dickens  v.  Lee  (1844),  8  Jur.  183  ;  see  also  Ingram  v.  Stif(\Z59),  5  Jur.  947  ; 
33  L.  T.  195. 
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colourable  alterations,  was  in  all  respects  similar  to  a  prior  Cap,  vii. 
work  of  which  the  plaintiff  was  the  author  and  publisher ;  on 
a  bill  by  the  plaintiff,  praying  that  the  defendant  might  be 
restrained  from  publishing,  selling,  or  otherwise  disposing  of 
the  number  containing  the  commencement  of  such  work  of 
fiction,  or  any  continuation  or  other  part  thereof,  and  from 
copying,  *  or  imitating,"  the  whole  or  any  part  of  the  plaintiff's 
book,  the  court  granted  an  injunction  as  prayed,  except  as  to 
the  words  "  or  imitating,"  but  directed  the  plaintiff  to  bring  an 
action  within  ten  days  against  the  defendant  for  the  invasion 
of  his  alleged  copyright. 

If  the  work  be  of  such  a  character  that  the  sale  is  tempo-  Where  the 
rary,  the  Court  of  Chancery  is  more  cautious,  inasmuch  as  an  fgu^ l£atIon 
interlocutory  injunction  in  such  a  case  may  be  of  equal  effect  temporary 

.,*  .      i  •    •        .•       /  \  character. 

with  a  perpetual  injunction  (a). 

In  refusing  to  restrain  in  December  the  sale  of  an  almanac 
for  the  ensuing  year,  in  a  cade  where  the  rights  of  the  parties 
were  doubtful,  Lord  Cottenham  said  :  "  But  the  greatest  of  all 
objections  is  that  the  court  runs  the  risk  of  doing  the  greatest 
injustice  in  case  its  opinion  upon  the  legal  right  should  turn 
out  to  be  erroneous.  Here  is  a  publication,  which,  if  not 
issued  this  month,  will  lose  the  greater  part  of  its  sale  for  the 
ensuing  year.  If  you  restrain  the  party  from  selling  imme- 
diately, you  probably  make  it  impossible  for  him  to  sell  at  all. 
You  take  property  out  of  his  pocket,  and  give  it  to  nobody. 
In  such  a  case,  if  the  plaintiff  is  right  the  court  has  some 
means  at  least  of  indemnifying  him,  by  making  the  defendant 
keep  an  account ;  whereas,  if  the  defendant  be  right,  and  he 
be  restrained,  it  is  utterly  impossible  to  give  him  compensation 
for  the  loss  he  will  have  sustained.  And  the  effect  of  the 
order  in  that  event  will  be  to  commit  a  great  and  irremediable 
injury.  Unless,  therefore,  the  court  is  quite  clear  as  to  what 
are  the  legal  rights  of  the  parties,  it  is  much  the  safest  course 
to  abstain  from  exercising  its  jurisdiction,  till  the  legal  right 
has  been  determined  "  (6). 

Tet  in  some  cases  the  ephemeral  character  of  the  work  in 
question  may  be  an  additional  reason  for  an  interlocutory  in- 
junction being  granted,  especially  when  the  publication  com- 
plained of  is  sold,  or  intended  to  be  sold,  at  a  lower  price  than 
the  original  work  from  which  it  has  been  taken.  It  is  obvious 
that  in  some  such  cases  the  remedies  after  sale  of  the  plaintiff 

(a)  See  Gumeyv.  Longman  (1806),  13  Ves.  493 ;  Spottitwoode  v.  Clarice  (1846), 
2  PniJJip*.  154  ;  Curtis  on  Copyright,  317. 

(b)  Spottitwoodc  v.  Clarice  (1846),  2  Phillips,  157. 
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might  be  practically  worthless.  The  principle  was  recognised 
by  Lord  Eldon  in  a  case  relating  to  an  East  India  Calendar  or 
Directory. 

He  considered  there  was  a  great  difference  between  works 
of  a  permanent  and  of  transitory  nature.  The  case  upon  the 
former  might  be  brought  to  a  hearing,  but  the  effect  was  very 
different  upon  a  work  of  a  perishable  kind — a  work  that  would 
be  good  for  nothing  in  a  year's  time.  "  I  am  bound/'  said  he, 
"  under  these  circumstances  to  continue  this  injunction  to  the 
hearing ;  for  the  defendant  would  merely  have  to  account  at 
the  rate  of  2s.  6d.  for  each  book :  and  if  his  publication  pro- 
ceeds at  that  reduced  price,  it  will  be  impossible  for  the  plain- 
tiffs, obliged  by  the  expense  they  have  been  at  to  charge  a 
much  higher  price,  to  sell  another  copy  "  (a). 

If  the  court  is  satisfied  that  the  alleged  title  is  good,  and  that 
there  has  been  a  piracy,  it  may  interfere  at  once  and  restrain 
the  piracy  simpliciter  by  injunction ;  but  if  the  title  is  not  clear, 
or  the  fact  of  violation  is  denied,  the  course  the  court  usually 
adopts  is  either  to  grant  an  injunction  pending  trial  of  the  legal 
right,  with  an  undertaking  by  the  plaintiff  as  to  damages  (&), 
or  to  direct  the  motion  to  stand  over  till  the  hearing,  on  the 
terms  of  the  defendant  keeping  an  account  of  the  number  of 
copies  sold,  jn  order  that  justice  may  ultimately  be  done 
between  the  parties  (c). 

If  the  plaintiff  establishes  his  legal  right  at  the  hearing,  he 
will  generally  be  entitled  to  an  injunction  restraining  future 
infringements  of  his  copyright,  but  in  some  exceptional  cases 
it  will  be  refused. 

For  instance,  the  subject  of  his  title  may  be  such  that,  for 
reasons  of  morality  or  public  policy,  no  action  at  law  could  bo 
maintained  upon  it  (rf).  The  doctrine  of  equity  in  reference  to 
works  of  such  a  nature  is,  that  if  an  author  can  maintain  an 
action  he  may,  at  least  with  some  exceptions,  come  into  equity 
'  to  have  his  remedy  made  more  effectual.  But  if  tho  action 
could  not  be  maintained  in  the  former  court,  nothing  can  be 


(a)  Matthemon  v.  Stockdale  (1806),  12  Ve*.  277 ;  see  Jo/into*  v.  Egan,  Sol.  J. 
29th  May,  1880. 

(h)  An  undertaking  as  to  damages  was,  formerly,  only  required  in  er  parte 
cases,  but  is  now  usual  in  all  capes  where  an  interlocutory  injunction  is  granted. 
Kerr.  Injunc.  (4th  ed.)  p.  23.  As  to  the  damages  where  the  interlocutory  injunc- 
tion is  dissolved,  see  Smith  v.  Day  (1882),  21  Ch.  D.  421  ;  SehieHnger  v.  Bedford, 
W.  N.  (1893),  p.  57. 

(e)  Waleoi  v.  Walker  (1825),  7  Ves.  1  ;  Wilkin*  v.  Aiken  (1810),  17  Ves.  422.  See 
British  Tanning  (b.  v.  Groth  (1890),  7  Rep.  Pat.  Cas.  1  (a  patent  case).  As  to 
dissolving  an  injunction,  see  Kerr.  Injunc,  p.  584. 

(rf)  Vide  2  Mer.  439 ;  Him*  v.  Dale  (1803),  2  Camp.  31,  notis,  }*r  Lord  Ellen- 
borough  ;  Baschet  v.  London  Illustrated  Standard  Co.  (1900),  1  Ch.  73. 
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done  in  equity,  which  is  only  auxiliary  to  the  law,  and  there-    Cap-  vn* 
fore  gives  not  relief,  except  where  the  law  gives  damages  (a). 

Consequently  an  injunction  will  not  be  issued  to  restrain  the 
publication  of  a  literary  composition,  on  the  ground  that  it  is 
injurious  to  the  reputation  or  hurtful  to  the  feelings  of  the 
person  seeking  relief.  Nor  on  the  ground  that  it  is  libellous 
or  blasphemous,  immoral  or  mischievous  (b),  or  that  the  plaintiffs 
book  is  piratical  (c). 

And  where  there  is  a  fair  doubt  whether  damages  could  be 
recovered  at  law,  a  court  of  equity  will  not  maintain  an  injunc- 
tion granted  ex  parte,  but  will  leave  the  plaintiff  to  establish  his 
legal  right  before  it  interferes  in  his  behalf  (d). 

So  also  where  evidence  as  to  the  plaintiffs  right  is  con- 
tradicted by  the  defendant's  evidence,  no  injunction  will  be 
granted  until  the  right  of  the  plaintiff  be  established  at  law. 
Thus  where  the  copyright  of  the  work  has  been  assigned  by 
the  author  to  the  plaintiff,  and  the  plaintiff  and  author  swore 
that  A.  (a  stranger  to  the  suit)  had  only  a  qualified  interest  in 
the  work,  but  A.,  in  an  affidavit  filed  by  the  defendant,  swore 
that,  under  a  bargain  between  him  and  the  author,  he  had  the 
entire  copyright  of  the  work,  but  did  not  state  any  deed  of 
assignment,  the  plaintiff  was  held  not  entitled  to  an  injunction 
till  he  had  established  his  right  at  law  (e). 

In  Scotland  the  question  is  disposed  of  otherwise;  the  Scotch  law 
principle  adopted  in  English  practice  is  not  sanctioned.  Even  ^j^* 
if  property  in  the  work  be  the  sole  ground  of  interdict,  the 
proof  of  ownership  alone  (undistracted  by  any  inquiry  into  the 
nature  or  value  or  subject  of  it)  in  that  country  guides  judicial 
interference.  For  the  use  or  abuse  of  that  property  the  law 
provides  another  remedy,  in  administering  which,  that  particular 
use  forms  the  true  point  of  inquiry. 

In  trifling  cases  an  injunction  has  been  denied.     Thus,  in  a  Trifling  cases. 
periodical  work  of  theatrical  criticism,  the  defendant  inserted  a 
few  pages  of  scattered  passages  from  a  farce  of  the  plaintiff, 
forty  pages  in  length.     The  profits  did  not  amount  to  £3,  and 
the  court  dismissed  the  bill  for  an  injunction  (/).     So,  an 

(a)  Walcot  v.  Walker  (1802),  7  Ves.  1  ;  Lawrence  v.  Smith  (1822),  1  Jac.  471  ; 
Murray  v.  Benbaw  (1822),  1  Jac.  474,  nath  ;  Southey  v.  Sherwood  (1817),  2  Mer.  435. 

(*)  Souths y  v.  SJierwwd,  nhi  tvp ;  Him*  v.  Dale  (1803),  2  Camp.  27,  note  b; 
Seeley  v.  Fi*lier  (1841).  11  Sim.  581  ;  Clark  v.  Freeman,  11  Beav.  112  ;  Waleat  v. 
Walker,  ntjtra.  (e)  Gary  v.  Faden  (1799),  5  Ves.  24. 

(d)  Bynm  (Lord)  v.  Dugdale  (1823),  1  L.  J.  Ch.  (O.S.)  239  ;  25  R.  R.  282. 

{e)  Ltnexde*  v.  Dwncombe  (1823),  1  L.  J.  Ch.  (O.S.)  51. 

(/)  Whittingham  v.  Wooler  (1817),  2  Swans.  428  ;  see  Belly.  Whitehead  (1839), 
8  L.  J.  Ch.  141;  3  Jur.  68;  Ward,  Loch  4'  Ch.  v.  Scott,  W.  N.  (1886)  190; 
Springfield  v.  Thame  (1903),  89  L.  T.  200  ;  but  see  Lvcae  v.  Williams  (1892),  61 
L.  J.  Ch.  596. 
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Cap,  vil.  of  piracy  was  so  very  considerable,  that  if  it  were  taken  away 
there  would  have  been  nothing  left  to  publish  except  a  few 
broken  sentences.  Now,  the  difficulty  here  is  this  :  whether  I 
have  before  me  sufficient  grounds  to  authorize  me  to  say,  how 
far  the  matter  which  is  proved  (if  I  may  use  the  word)  to  have 
been  copied,  is  sufficient  to  enable  me  to  decide  how  much  I 
can  enjoin  against ;  and  if  I  can  be  thus  authorized  to  say  how 
much  I  can  enjoin  against,  then  the  question  is,  what  will  be  the 
effect  of  that  injunction  applied  to  so  much  of  the  work,  in  the 
state  of  uncertainty  in  which  we  now  are  ?  Or  whether,  on 
the  other  hand,  as  the  matter  cannot  be  tried  by  the  eye  of 
the  judge,  I  must  not  pursue  a  course  which  has  been  adopted 
in  cases  of  a  similar  nature,  namely,  refer  it  to  the  Master  to 
report  to  what  extent  the  one  book  is  a  copy  of  the  other,  upon 
the  comparison  of  all  the  numbers  [the  works  were  periodicals] 
that  have  been  published  ? 

"  Another  way  of  ascertaining  the  facts  of  the  case  is  to  send 
it  to  a  jury  ;  and,  in  either  of  those  ways  of  disposing  of  it,  the 
court  will  order  the  defendant  to  keep  an  account  of  the  profits 
in  the  meantime.  But  one  difficulty  in  all  these  cases  is  that, 
though  keeping  an  account  of  the  profits  may  prevent  the 
defendant  from  deriving  any  profit,  as  he  may  ultimately  be 
obliged  to  account  to  the  plaintiff  for  all  his  gains,  yet,  if  the 
work,  which  the  defendant  is  publishing  in  the  meantime, 
really  affects  the  sale  of  the  work  which  the  plaintiff  seeks  to 
protect,  the  consequence  is,  that  the  rendering  the  profits  of 
the  former  work  to  the  complaining  party  may  not  be  a  satis* 
faction  to  him  for  what  he  might  have  been  enabled  to  have 
made  of  his  own  work  if  it  had  been  the  only  one  published ; 
for  he  would  argue,  that  the  profits  of  the  defendant,  as  com- 
pared with  the  profits  which  he,  the  plaintiff,  had  been 
improperly  prevented  from  making,  could  only  be  in  the  pro- 
portion of  8*.,  the  price  of  a  copy  of  the  one  book,  to  one 
guinea,  the  price  of  a  copy  of  the  other.  If  the  principle  upon 
which  the  court  acts,  is,  that  satisfaction  is  to  be  made  to  the 
plaintiff,  I  cannot  see,  though  I  never  knew  it  done,  why,  if  a 
party  succeeds  at  law  in  proving  the  piracy,  the  court  could 
hot  give  him  leave  to  go  on  to  ascertain,  if  he  can,  his  damages 
at  law ;  or  if,  after  applying  the  profits  which  are  handed  over 
to  him  by  the  defendants,  he  can  show  that  they  were  not  a 
satisfaction  for  the  injury  done  to  him,  I  cannot  see  why  the 
court  might  not  in  such  a  case  direct  an  issue  to  try  what 
further  damnification  the  plaintiff  had  sustained." 

Where  the  court,  availing  itself  of  the  evidence  read  pending 
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the  motion,  was  led  to  conclude,  that  if  the  parts  affected  with  Cap.  vii. 
the  character  of  piracy  were  taken  away,  there  would  be  left 
an  imperfect  work  which  could  not,  to  any  useful  extent,  serve 
the  purpose  intended  by  the  publication,  the  injunction  to 
restrain  the  publication  of  any  parts  pirated  from  the  plaintiffs 
work  was  granted,  without  waiting  till  all  the  parts  pirated 
could  be  distinctly  marked  (a). 

An  injunction  may  be  obtained  to  restrain  the  publication  similarity  of 
of  a  book  whose  external  appearance  so  nearly  resembles  that  aw**"""*' 
of  a  work  wherein  copyright  exists  as  to  have  the  effect  of 
deceiving  the  public,  by  leading  them  to  believe  it  to  be  the 
same  or  a  continuation  thereof  (&). 

Thus  in  one  case  the  defendant  was  restrained  from  pub- 
lishing, selling,  or  offering  for  sale  the  defendant's  work,  in  or 
with  its  present  form,  title-page,  or  cover  ;  or  any  other  form, 
title-page,  or  cover,  calculated  to  deceive  persons  into  the 
belief  that  it  was  the  plaintiffs  work  (c). 

An  in  another  case  (d)  Lord  Romilly,  M.R.,  said :  "  The 
defendants  must  be  restrained  from  the  publication  of  this 
work,  and  they  are  not  entitled  to  publish  a  work  with  such  a 
title,  or  in  such  a  form  as  to  binding  or  general  appearance  as 
to  be  a  colourable  imitation  of  that  of  the  plaintiff." 

The  true  criterion  in  such  cases  must  be  the  effect  upon  the 
public,  whether  the  similarity  of  the  one  publication  to  the 
other  is  so  great  as  to  mislead  the  public — is  such  as  that  an 
intending  purchaser  of  the  one  might  be  misled  into  pur- 
chasing the  other  (e).  And  where  such  a  similarity  does  not 
exist  the  court  will  not  interfere.  Thus  where  there  was  a  . 
well-known  comic  paper  called  'Punch,'  and  another  called 
'  Judy/  and  the  defendant  issued  a  publication  with  the  title, 
'  Punch  and  Judy/  the  court  held  that  though  the  defendant 
would  not  be  at  liberty  to  use  either '  Punch '  or  '  Judy '  singly 
as  a  title,  yet  there  was  no  reason  why  he  should  not  use  the 
two  combined,  for  in  such  combination  the  title  was  not  such 
as  to  deceive  persons  of  ordinary  intelligence.  The  Vice- 
chancellor  considered  that  the  defendants  clearly  had  no  right 
to  use  a  name  which  was  calculated  to  mislead  or  deceive  the 
public  in  purchasing,  and  he  intimated  that  if  be  had  thought 
on  the  whole  that  their  journal  was  calculated    to   mislead 

(a)  Lewis  v.  Fullarton,  (1839),  2  Beav.  6 ;  Kelly  v.  Morn*  (1866),  L.  K.  1  Eq. 
697  ;  Stetens  v.  Wildy  (1860),  19  L.  J.  Ch.  190. 

\b)  Spottiswoode  v.  Clarke  (1846),  2  Phillips,  154 ;  Ckappell  v.  Davidson  (1855), 
2  K  &  J  123. 

(<?)  Metzler\.  Wood  (1878),  8  Ch.  D.  609. 

(d)  Mack  v.  PeUer  (1872),  L.  R.  14  Eq.  431. 

(e)  Reddaway  v.  Banham  (1896),  A.  C,  199  ;  Parson*  v.  Gillespie  (1898),  A.  C.  239. 
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Cap.  vii.    persons  of  ordinary  intelligence  (for  those  were  the  persons 
he  had  to    consider)  he  would  have  granted  the  injunction. 
" '  Punch/  "  said  he,  "  is  well  known  both  in  name  and  appear- 
ance.    And  its  price  is  threepence.     Could  any  one  be  misled 
into  buying  this  other  paper  instead,  which  has  the  words 
'  Punch  and  Judy '  printed  on  it  in  distinct  letters,  with  a 
different  frontispiece  and  its  price  a  penny  ?     I  am  clearly  of 
opinion  that  the  mass  of  mankind  would  not  be  so  misled  "  (a). 
Publication         An  injunction  may  be  obtained  to  restrain  the  publication 
rented  toPbe    °*  a  literary  composition  falsely  represented  to  be  the  produc- 
ts produc-     tion  of  the  plaintiff  (6) ;  and  also    of  manuscripts  obtained 
another.         surreptitiously  (c)  ;  or  about  to  be  published  in  breach  of  some 
contract  whereof  the  plaintiff  has  the  benefit  (d). 

The  well-known  composer,  Gounod,  in  1872  took  proceed- 
ings against  the  publishers,  Messrs.  J.  B.  Cramer  and  Co.,  and 
Messrs.  Hutchings,  to  restrain  them  from  the  publication  of 
songs  stated  on  the  title-page  to  have  been  "composed  by 
Gounod."  In  the  first  suit  the  two  songs  in  question  wera 
called  ' Good  Night,  Heaven  bless  you  1 '  and  '  Hero  and 
Leander.'  They  were  neither  written  nor  composed  by  Gounod, 
nor  published  by  his  authority,  the  music  of  the  first  being 
taken  from  a  short  chorus  for  soprano  voices,  written  by  the 
plaintiff,  and  entitled  '  Bon  Soir/  to  which  an  accompaniment 
full  of  musical  faults  had  been  added ;  and  the  music  of  the 
second  being  taken  from  a  duet  composed  by  the  plaintiff  for 
one  of  his  early  operas  entitled  *  La  Heine  de  Saba/  with  the 
music  altered  and  the  end  changed. 

These  songs,  the  plaintiff  alleged,  were  of  a  low  order  of 
merit,  and  calculated  to  injure  his  musical  reputation.  The 
defendants  submitted  to  a  perpetual  injunction  and  paid  the 
costs  of  the  suit.  In  the  second  case,  which  was  in  respect  of 
seven  songs  and  three  duets,  the  defendants  stated  that  they 
had  acted  only  in  accordance  with  the  custom  of  the  trade  in 
selling  arrangements  of  music,  but  they  offered  to  refrain  from 
selling  any  of  the  works  complained  of  with  their  present  title- 

(a)  Bradbury  v.  Beeton  (1869),  18  W.  R.  33  ;  Coven  v.  Uulton  (1882),  46  L.  T. 
897  ;  Walter  v.  Emmott  (1886),  64  L.  J.  Ch.  1069  ;  Borthwiek  v.  The  Evening  Poet 
(1888),  37  Ch.  D.  449,  in  which  it  was  laid  down  that  the  plaintiff  must  show  that 
there  is  a  probability  that  he  will  be  injured.    See  ante  p.  64  et  eeq. 

(h)  Byron  v.  Johnston  (1816),  2  Meriv.  29  ;  Seeley  v.  Either  (1841),  11  Sim.  581  ; 
bee  Wright  v.  Tallis  (1846),  1  C.  B.  893  ;  Gounod  v.  Wood;  Gounod y.  Hutchings, 
'  Times,'  Nov.  22,  1872. 

(<?)  Tipping  v.  Clarke  (1844),  2  Hare,  383 ;  Prince  Albert  v.  Strange  (1849),  2 
De  G.  &  Sm.  652  ;  1  M.  &  G.  25. 

id)  Colburn  v.  Simms  (1842),  2  Hare,  543 ;  Ward  v.  Beeton,  L.  R.  19  Eq.  207 ; 
KemhU  y.  Keen,  6  Sim.  333  ;  see  Brooke  v.  Chitty,  2  Coop.  (temp.  Cottenham),  216  ; 
BarfieU  v.  Nicholson  (1824),  2  Sim.  &  Stu.  1  ;  25  R.  R.  144. 
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pages,  and   to    undertake   not   to    sell    any    arrangement    of    Cap.vh. 
M.  Gounod's  music  without  expressing  on  the  title-page  that 
the   music   was   arranged   from   music   by  him.     And  these 
terms  were  agreed  to  (a). 

So  where  a  mining  engineer  K.  made  a  report  upon  a  mining 
property  and  handed  it  to  a  person  engaged  with  a  syndicate 
in  bringing  out  a  company.  It  was  agreed  between  them  that 
the  report  might  be  printed  and  shown  to  the  syndicate,  and 
if  they  determined  to  proceed  with  the  formation  of  the  com- 
pany and  published  the  report,  K,  was  to  be  pud  £1000  for  it, 
but  if  the  company  was  not  proceeded  with,  the  report  was  to 
be  returned  to  him.  Some  100  copies  of  the  report  were 
printed  and  shown  to  the  syndicate.  Copies  were  given  to 
some  of  the  members  of  the  syndicate,  and  to  one  or  two  other 
persons.  The  proposed  company  having  been  abandoned,  the 
defendant  company  took  up  the  property,  and  having  obtained 
a  copy  of  the  report,  made  use  of  it  in  the  prospectus  issued 
by  them,  and  it  was  held  that  E.  was  entitled  to  an  injunction 
against  the  company  to  restrain  them  from  publishing  the 
report,  which  damaged  his  property,  and  also  to  an  inquiry  as 
to  damages  (&). 

A  person  who  solicits  the  assistance  of  the  court  for  the  Dae  diligence 
protection  of  his  copyright  from  violation  must  evince  due^^^1^ 
assiduity  and  diligence  in  coining  to  the  court.     Delay  or  an  injunction. 
acquiescence  will  be  fatal  to  the  success  of  the  application 
unless  it  can  be  satisfactorily  accounted  for  (c). 

If  a  party  is  guilty  of  laches  or  unreasonable  delay  in  the 
enforcement  of  his  rights,  he  thereby  forfeits  his  claim  to 
equitable  relief, — more  especially  where  being  cognizant  of  his 
rights,  he  does  not  take  those  steps  to  assert  them  which  are 
open  to  him,  but  lies  by  and  suffers  other  parties  to  incur  ex- 
penses. The  tourt  looks  most  minutely  to  the  time  during 
which  the  parties  have  permitted  the  matter  to  proceed,  and 
will  not  allow  them  to  obtain  an  injunction  in  the  absence 
of  the  other  party,  when  they  have  themselves,  for  some  time, 
acquiesced  (d).  Acquiescence,  although  not  conferring  a  right 
on  the  opposite  party,  deprives  the  complainant  of  his  right  to 
the  interference  of  a  court  of  equity,  for  unless  the  applicant 

[a)  Gounod  v.  Wood;  Gounod  v.  Hutching*,  'Times,'  22  Nov.  1872. 

(b)  Kenriek  v.  Danube  Collieries  and  Mineral*  Co.  (1891),  39  W.  R.  473. 

(e)  Mawman  v.  Tegg  (1826),  2  Rubs.  385,  393  ;  Baily  v.  Taylor  (WIU\  Taiul.  295  ; 
1  Ruse.  &  My.  73  ;  Campbell  v.  Scott  (1842),  11  Sim.  31  ;  11  L.  J.  Ch.  166  ;  6  Jur. 
186  ;  Buxton  v.  James  (1851),  5  De  O.  &  Sm.  80  ;  Tinsley  v.  Lacy  (1861),  1  H.  &  M. 
747  :  Lewis  v.  Cliapman  (1840),  3  Beav.  133  ;  Croesley  v.  Derby  Gas-Light*  Co. (1834), 
4  L.  J.  Ch.  25  ;  1  Wetw.  119,  120;  Parrotl  v.  Palmer  (1835),  3M.  &  K.  643  ;  Har- 
ruon  v.  Taylor  (1865),  11  Jur.  (N.S.)  408  ;  see  Bagot  v.  Bagot  (1863),  32  Beav.  509. 

(d)  Per  Lord  Longdate,  M.R.,  in  Mexborough  v.  Bower  (1845),  7  Beav.  130. 
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has  acted  promptly,  he  is  held  to  have  impliedly  authorized 
what  he  eventually  objects  to. 

In  Mawman  v.  Tegg  five  months  delay  was  adequately  ex- 
plained by  the  necessity  of  comparing  the  whole  of  the  two 
works  for  the  purpose  of  discovering  the  extent  of  the  piracy  (a). 

And  where  the  copyright  of  a  work  of  an  alien  had  been 
sold  to  a  British  subject,  who  published  it  in  this  country  in 
1844,  and  the  copyright  was  infringed  in  1849,  but  the  state 
of  the  law  then  rendered  it  very  doubtful  whether  the  copy 
right  was  protected,  and  the  purchaser  merely  protested  against 
the  infringement,  but  in  1851,  within  a  reasonable  time  after 
the  decision  of  a  case  in  the  Exchequer  Chamber  had  established, 
as  was  then  supposed,  the  general  question  of  copyright  in  an 
alien,  he  filed  his  bill,  and  moved  to  restrain  the  publication  of 
the  pirated  work,  the  court  held  that  there  had  been  no  such 
delay  as  to  disentitle  him  to  an  injunction  (&).  But  where  the 
publication  of  which  the  plaintiff  complained  as  a  piracy  was 
completed  six  years  and  a  half  before  the  bill  was  filed,  and 
for  more  than  a  year  before  the  bill  was  filed  a  complete  copy 
of  the  defendant's  work  was  in  the  possession  of  the  plaintiffs ; 
the  court  said  that  it  was  its  duty,  in  the  circumstances  of  the 
case,  to  impute  to  the  plaintiffs  such  a  knowledge  of  the  con- 
tents of  the  defendant's  work  as  made  it  their  duty  to  apply 
for  an  injunction,  if  at  all,  at  a  much  earlier  period  (c). 

The  tendency  of  modern  times  is  towards  the  doctrine  that 
a  person  does  not  lose  his  rights  in  equity  by  mere  delay,  and 
the  decision  of  Vice-Chancellor  Hall  in  Hogg  v.  Scott  (rf)  is  in 
favour  of  such  view.  In  that  case  it  appeared  that  the 
defendant  had  published  in  1868  the  first  edition  of  a  work 
called  'The  Orchardist,'  and  in  the  latter  part  of  1872  the 
second  edition,  the  book  containing  matter  pirated  from  the 
plaintiff's  works.  He  also  intended  to  publish  a  third 
edition.  In  August  1873,  the  plaintiff  applied  for  an  in- 
junction to  restrain  the  defendant  from  further  publishing  or 
selling  any  copies  of  such  piratical  work.  In  defence  it  was 
urged  that  the  plaintiff  had  knowledge  in  1869  of  the  piracy, 
and  was  therefore  barred  by  delay  from  sustaining  his  suit ; 
that  the  defendant  was  entitled  to  re-issue  in  his  third  edition 


(a)  Vide  Smith  v.  London  and  S.  W.  Railway  Ch.  (1853),  1  K.  408,  412  ;  Lewis  y. 
Cliapman  (1840),  8  Beav.  138,  135  ;  Bridson  v.  Benecke  (1848),  12  Bear.  3  ;  Lewis 
v.  Fullarton  (1839),  2  Beav.  8  ;  Buxton  v.  James  (1851),  5  De  G.  &  Km.  80  ;  16  Jur. 
15  ;  Wintle  v.  Bristol  and  &  Wale*  Union  Railway  Co.,  6  L.  T.  20  ;  Bacon  v.  Jones 
(1839),  4  My.  &  Gr.  433. 

(b)  Buxton  v.  James,  supra.  [c)  Lewi*  v.  Chapman^  supra. 

(d)  (1874),  L.  R.  18  Eq.  444  ;  Fall  wood  v.  Fullwood  (1878),  9  Ch.  D.  176  (an  action 
of  deceit). 
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anything  which  had  appeared  in  the  earlier  ones.  The  court  Cap-  V1L 
held  that,  even  if  the  plaintiff  had  been  aware  of  the  piratical 
nature  of  the  defendant's  book  for  four  years  before  com- 
mencing the  suit,  he  was  not  thereby  deprived  of  his  remedies 
in  equity.  "  The  omission  to  take  any  proceedings  at  law  or 
in  equity  for  a  time,"  said  the  Vice-chancellor,  "  does  not  in 
itself  appear  to  me  an  encouragement  to  the  defendant  amount- 
ing to  an  equitable  bar  in  this  court.  It  is  not  enough  to 
show  that  the  legal  right  is  not  to  be  protected  here." 

So  in  a  case  (a)  where  the  defendant's  book  had  passed 
through  three  editions,  the  first  having  been  published  in 
1879,  and  he  had  sent  the  plaintiff  a  copy  of  each  edition, 
but  the  plaintiff  did  not  bring  his  action  till  1884,  it  was  held 
that  there  had  been  no  such  delay  in  taking  proceedings  as  to 
disentitle  the  plaintiff  to  an  injunction  as  there  had  been  no 
waiver  of  the  plaintiff  of,  or  acquiescence  or  assent  in,  what 
had  been  done  by  the  defendant. 

One  of  the  defences  in  the  case  of  Hogg  v.  Scott  was,  that  Institution  uf 
the  statutory  limitation  contained  in  section  26  of  the  Act  S^wegof 
applied  to  all  actions  and  suits,  whether  for  the  penalties  or  twelve 
damages  or  injunctions,  and  hence  that  the  plaintiff's  suit  was  mon  ' 
barred  by  lapse  of  time.  But  to  this  the  Vice-Chancellor 
replied :  "  I  cannot  allow  the  objection  taken  to  the  plaintiff's 
right  to  sue,  because  more  than  twelve  months  elapsed  before 
he  filed  a  bill  in  this  court.  By  the  3rd  section  of  the  statute 
a  property  is  created  in  an  author's  work  which  primd  facte  is 
to  endure  for  a  term  certain,  and  that  property  will  remain  in 
the  author  or  his  representatives,  as  owners  of  it,  till  it  be 
taken  away  from  him  or  them.  The  argument  that,  if  a  case 
arises  for  a  suit  in  respect  of  the  author's  right  to  his  property, 
and  the  author  does  not  commence  his  suit  within  twelve 
months,  that  therefore  his  property  is  gone,  I  do  not  agree 
with.  I  do  not  find  that  clearly  expressed  in  the  statute,  and 
I  cannot  put  such  a  construction  upon  the  26  th  section.  The 
15th  section  gives  to  an  owner  of  copyright  a  special  action 
on  the  case  in  respect  of  any  piracy.  The  remedy  so  provided 
is  apparently  a  cumulative  one ;  and,  whether  it  be  so  or  not, 
is  not  very  important.  The  remedy  is  given  against  the 
person  who  is  called  the  ' offender,'  and  the  act  spoken  of  as 
the  '  offence '  is  the  printing  for  sale  or  exportation  of  any  book 
in  which  there  shall  be  subsisting  copyright.  Mr.  Morgan,  in 
his  argument,  contended  that  the  court  ought  to  put  upon  the 

(a)  Pitman  v.  Nine  (1884),  1  T.  L.  R.  39 ;  Black  v.  Imperial  Book  Co.  (1903),  5 
Ontario  L.B.  184. 
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gap.  vii.  word  '  offence'  in  the  26th  section  the  same  construction  as  it 
bears  in  the  15th  section  of  the  statute.  If  that  were  a 
reasonable  construction  it  might  be  adopted;  but  looking  at 
the  other  sections  in  the  statute  which  refer  to  penalties,  I  do 
not  think  it  would  be  reasonable.  There  is  nothing  to  be 
found  in  them  about  any  '  offence/  in  the  sense  contended  for 
on  the  part  of  the  defendant  If  the  book  which  had  been 
improperly  published  by  the  defendant  contains  property 
belonging  to  the  plaintiff,  the  owner  of  the  copyright,  I  do 
not  see  how  it  can  be  successfully  contended  that  he  is  suing 
in  respect  of  an  offence  in  the  sense  urged  on  the  part  of  the 
defendant.  The  plaintiff  is  suing  in  respect  of  his  copyright ; 
that  is  his  property.  The  20th  section  is,  no  doubt,  not  very 
happily  framed ;  but  I  am  of  opinion  that,  on  the  true  con- 
struction of  that  and  the  other  sections  of  the  statute,  the 
'  offence '  contemplated  by  it  must  be  the  doing,  in  contraven- 
tion of  its  provisions,  of  something  expressly  prohibited  by 
them. 

"  The  real  question  is,  what  is  the  '  offence  '  intended  by  the 
statute?  It  is  the  printing  for  sale  or  exportation  of  any 
work,  or  part  of  a  work,  by  a  person  who  is  not  the  owner  of 
the  copyright  of  that  work,  and  without  the  consent  of  the 
owner.  The  non-suing  by  the  owner  of  the  copyright  in 
a  respect  of  a  particular  edition,  or  part  of  an  edition,  of  the 
defendant's  work  is  one  thing,  and  even  if  it  could  be  said  that 
so  far  the  owner's  remedy  was  barred  by  his  own  neglect, 
still  I  find  nothing  in  the  statute  which  states  that  the  person 
who  has  already  published  the  edition  or  part  of  the  edition 
complained  of,  may  go  on  doing  so,  and  that  if  he  does,  the 
owner  has  then  no  remedy  for  such  further  '  offence/  ,  .  .  The 
right  of  the  owner  of  the  copyright  to  his  property  in  it,  is  not 
to  cease  because  one  copy  of  the  work,  which  without  his 
sanction  contains  the  piracies,  has  been  sold  and  disposed  of 
without  any  complaint  on  his  part.  He  is  not  on  that  account 
to  lose  all  his  property  in  his  copyright ;  therefore  I  hold,  in 
accordance  with  the  decisions  referred  to,  and  on  the  con- 
struction of  the  statute,  that  the  plaintiff  has  not  lost  his 
right  to  sue." 

If  the  conduct  of  the  party  complaining  has  conduced  to 
the  condition  of  affairs  that  occasions  the  application,  or  has 
been  such  as  to  lead  to  the  supposition  that  the  publication 
would  not  be  objected  to,  he  may  be  refused  relief  (a). 

(a)  Rundell  v.  Murray  (1821),  Jac.  311  ;  Saunders  v.  SmUh  (1838).  3  My.  &  Cr. 
711  ;  7  L.  J.  (N.S.)  Ch.  227  ;  2  Jar.  491,  536.     See  also  Lewis  v.  Chapman  (1840), 
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In  Rundell  v.  Murray  (a)f  where  it  appeared  that  the  plaintiff   Cap.  VII. 
had  given  a  manuscript  to  the  defendant  and  permitted  him  injunctions 
to  publish  it  as  his  own  for  fourteen  years,  at  the  end  of  which  not  «™nted 
period  she  claimed  the  exclusive  property  in  it,  and  sought  to  where  there 
restrain  the  defendant  from  further  publishing  it,  Lord  Eldon,  ™u^^ence 
in  refusing  to  grant  the  injunction  sought,  said :  "  There  has 
often  been  great  difficulty  about  granting  injunctions,  where 
the  plaintiff  has  previously  by  acquiescing,  permitted   many 
others  to  publish  the  work ;  where  ten  have  been  allowed  to 
publish  the  court  will  not  restrain  the  eleventh.     A  court  of 
equity  frequently  refuses  an  injunction  where  it  acknowledges 
a  right,  when  the  conduct  of  the  party  complaining  has  led  to 
the  state  of  things  that  occasions  the  application,  and  there- 
fore, without  saying  with  whom  the  right  is,  whether  it  is  in 
this  lady,  or  whether  it  is  concurrently  in  both,  I  think  it  is  a 
case  in  which  strict  law  ought  to  govern." 

On  somewhat  similar  grounds  to  this,  yet,  under  the  circum- 
stances of  the  case  pressing  the  doctrine  still  further,  Lord 
Cottenham  acted  in  SmtTiders  v.  Smith,  where  he  refused  to 
restrain  the  publication  of  the  second  volume  of  *  Smith's 
Leading  Cases '  before  trial  at  law,  for  the  reason  that  he  found 
"  in  the  dealings  of  the  plaintiff  in  this  case  what  amounts  to 
that  species  of  conduct  which  prevents,  in  this  stage  of  the 
cause  at  least,  the  interposition  of  this  court."  And  he  con- 
tinued, referring  to  the  case  of  Bundell  v.  Murray,  "  Lord 
Eldon  there  lays  it  down  that  not  only  conduct  with  the  party 
with  whom  the  contest  exists,  but  conduct  with  other,  may 
influence  the  court  in  the  exercise  of  its  equitable  jurisdiction 
by  injunction.  Now  here  I  find  permission,  whether  express 
or  implied,  given  to  others  "  (J). 

The  view  taken  in  this  case  by  Lord  Cottenham  does  not 
seem  to  have  met  with  unqualified  approval  in  later  times,  and 
in  a  more  recent  case  (c)  where  it  was  stated  in  defence  by  one  of 
the  defendants  that,  the  plaintiff  had  said  to  him  that  it  would 
not  bo  unlawful  for  any  one  to  copy  certain  parts  from  the 
plaintiff's  or  any  other  directory,  the  Vice-Chancellor  said : 
"  A  copyright  is  not  lost  by  the  mere  expression  of  an  opinion/1 
*  In  order  that  the  defence  should  prevail,  it  must  be  made 
out  that  there  is  proof  of,  at  least,  one  of  three  propositions : 

3  Beav.  135  ;  Piatt  v.  Button  (1813),  19  Ves.  447  ;  S.  C.  nom.  Piatt*  v.  Button,  Coop. 
303  ;  Campbell  v.  Scott  (1842),  11  Siin.  31  ;  11  L.  J.  Ch.  166;  6  Jur.  186  ;  Sonthty 
v.  Sherwood  (1817),  2  Mer.  435. 

(a)  Supra,  cf.  Dennison  v.  Atftdown  (1897),  13  T.  L.  R.  226. 

(*)  (1838),  3  My.  &  Cr.  729. 

[e)  MortU  v.  Ashhee  (1868),  L.  R.  7  Eq.  34  ;  Black  v.  Imperial  Book  Co.  (1903), 
5  Ontario  L.  R.  184. 
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viz.,  either  that  the  plaintiff  authorized  what  was  done  by  the 
~  defendants ;  or  that  his  conduct  conduced  to  what  was  done 
by  them ;  or  that  there  is  enough  to  displace  the  primd  facts 
proof  of  the  plaintiff's  copyright." 

No  custom  of  the  trade  can  be  pleaded  as  a  justification  for 
'infringement  of  the  copyright.  Thus  in  a  case  (a)  where  the 
publisher  of  the  '  Belgravia  Magazine '  and  the  '  Belgravia 
Annual '  was  plaintiff,  it  appeared  that  the  periodical  had  been 
sent  for  about  eight  years  to  the  defendants,  who  had  been  in 
the  habit  of  selecting  therefrom  extracts,  and  occasionally 
entire  stories,  and  reprinting  them  in  the  '  Bristol  Mercury.' 
The  '  Mercury '  was  a  weekly  paper,  and  copies  of  the  same 
were  sent  to  the  plaintiff,  he  thus  being  acquainted  with  the 
defendants'  general  custom.  In  1873,  the  defendants  received 
the  '  Belgravia  Annual '  with  a  request  to  notice  it  in  their 
paper.  This  they  did,  and  reprinted  one  entire  story.  The 
following  month  to  this  they  reprinted  another  story  from  the 
magazine,  in  each  case  the  sources  from  which  the  tale 
emanated  being  acknowledged.  Without  any  notice  to  the 
defendants  the  plaintiffs  moved  to  restrain  the  further  publi- 
cation or  sale  of  any  copies  of  the  paper  containing  either  of 
the  stories.  In  defence  the  custom  of  the  trade  was  relied  on, 
but  V.-C.  Bacon  held  that  any  such  alleged  custom  was  no 
defence,  and  that  the  defendants  could  not  thus  be  justified  in 
reprinting,  as  they  had  done,  entire  stories,  and  the  injunction 
sought  for  was  accordingly  granted. 
As  to  bring-  Where  an  interlocutory  injunction  is  granted  it  does  not 
where  tater?g  often  happen  that  the  cause  is  brought  to  a  hearing ;  for  the 
locutory  merits  of  the  case  will  probably  have  been  discussed  upon  the 
granted.011  motion  (b),  and  therefore  it  rarely  happens  that  a  perpetual 
injunction  is  decreed  (c).  If,  however,  the  cause  should  be 
brought  to  a  hearing,  the  court  will  then,  if  the  plaintiffs 
cause  be  relieved  of  all  doubt,  grant  a  perpetual  injunction  (d), 
or  it  will  dismiss  the  plaintiffs  action  (e).  And  the  plaintiff 
has  a  right  to  bring  his  cause  to  a  hearing  for  the  purpose  of 
obtaining  a  perpetual  injunction,  although  he  has  obtained  an 
interlocutory  injunction,  which  has  been  acquiesced  in  by  the 
defendant,  and  though  the  general  rule  of  the  court  is  not 

(a)  Maxwell  v.  Somsrton  (1874),  30  L.  T.  11  ;  22  W.  R.  313 ;  Campbell  v.  Scott 
(1842),  11  Sim.  31  ;  Wyatt  v.  Barnard  (1814),  3  V.&  B.  77;  Walter  v.Steinkopff 
(1892),  3  Oh.  489,  where  North,  J.,  stated  the  defence  of  cuBtom  of  the  trade 
hag  always  been  repudiated  by  the  Courts. 

{b)  4  Burr  2324,  2400  ;  Tonson  v.  Walter  (1752),  3  Swans.  672  ;  2  Eden,  328. 

(c)  2  Sw.  480.     See  Wtittingham  v.  WeoUr  (1817),  2  Swans.  428,  n. 

(d)  Maeklin  v.  Wchard$m  (1770),  Arab.  694. 
{e)  Dodsley  v  Kin*er*ley  (1761),  Amb.  403. 
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to  grant  perpetual  injunctions  except  at  the  hearing  of  the    Cap,  yii. 
cause,  yet  by  consent  an  injunction  may  be  made  perpetual 
on  an  interlocutory  motion  (a). 

It  is  not  necessary  to  apply  in  the  first  instance  on  interlo- 
cutory application,  for  a  perpetual  injunction  may  be  obtained 
without  such  application  at  the  hearing  (6) ;  but  care  should 
be  taken  in  such  case  to  bring  the  cause  to  the  hearing  in  a 
state  such  as  to  enable  the  court  to  adjudicate  upon  it  without 
delay  ;  for  it  is  a  mere  matter  of  discretion  how  far  the  court 
will  assist  at  the  hearing  if  this  be  neglected  (c). 

If  the  plaintiff  show  that. his  copyright  has  been  infringed,  Not  necessary 
the   court  will  grant  an  injunction  without  proof  of  actual  Jjj^J?J 
damage  (d). 

"  Then  the  only  question,"  said  Vice-Chancellor  Shad  well  («), 
"  is  whether  there  has  been  such  a  damnum  as  will  justify  the 
party  in  applying  to  the  Court ;  because  injuria  there  clearly 
has  been.  What  has  been  done  is  against  the  right  of  the 
plaintiff.  Now,  in  my  opinion,  he  is  the  person  best  able  to 
judge  of  that  himself;  and  if  the  court  does  clearly  see  that 
there  has  been  anything  done  which  tends  to  an  injury,  I 
cannot  but  think  that  the  safest  rule  is  to  follow  the  legal 
right  and  grant  the  injunction/' 

Where  a  plaintiff  claiming  a  copyright  in  a  work  of  a  foreigner 
obtained  an  injunction  on  giving  an  undertaking  to  abide  by 
any  order  the  court  might  make  respecting  damages,  and  the 
law  was,  pending  the  suit,  finally  settled  against  the  existence 
of  such  a  copyright,  the  Lords  Justices  held  that  the  defendant 
was  entitled  to  have  the  damages  sustained  by  him  ascertained 
as  correctly  as  practicable  and  paid,  and  that  a  mere  dismissal 
of  a  bill  with  costs  was  not  a  sufficiently  accurate  assessment  and 
award  of  damages  (/). 

We  will  conclude  this  subject  with  the  words  of  Sir  William 
D.  Evans :  "  It  is  clear/'  says  he  in  the  second  volume  of  his 
Statutes,  "  that  the  proceeding  by  injunction  is  the  most  ready 
and  effectual  remedy  which  can  be  resorted  to  on  the  part  of 

(a)  MorreU  v.  Pearson  (1848),  12  Beav.  284. 

(b)  Bacon,  v.  Jones  (1839),  4H.&C.  436;  Collins  $  Co.  v.  Walker  (1869),  7 
W.  R.  222  ;  Daries  v.  Marshall,  1  Dr.  &  Sm.  557 ;  Gale  v.  Abbott  (1862),  8  Jor. 
(N.S.)  987. 

(c)  Bacon  v.  Jones,  supra  ;  Ward  v.  Key  (1846),  10  Jur.  792  ;  Rodgers  v.  Xowill 
(1847),  6  Hare,  331  ;  Xorton  v.  Kicholls  (1857),  4  K.  &  J.  475  ;  Patent  Type  Foundry 
Co.  v.  Walter  (1860),  Johns.  721. 

(<*)  Smith  v.  Johnson  (1863),  33  L.  J.  (Ch.)  137  ;  9  Jar.  (N.S.;  1223  ;  but  see 
Borthwick  v.  Brening  Post  (1888),  87  Ch.  D.  449,  there  must  be  a  probability  of 
damage  if  the  plaintiff  seeks  to  restrain  the  use  of  a  title. 

(*)  Campbell  v.  Scott  (1842),  11  Sim.  39 ;  Ttnsley  v.  Lacy  (1861),  38  L.  J.  Ch. 
539 ;  Kelly  v.  Hooper  (1840),  4  Jur.  21  ;  Sweet  v.  Maugham  (1840),  11  Sim  51. 

(/)  Noxello  y.  James  (1863),  5  De  G.  M.  &  G.  876. 
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Cap,  vii.  the  plaintiff,  but  that  a  great  degree  of  caution  in  the  applica- 
tion of  that  proceeding,  in  the  first  instance,  is  requisite  for 
preventing  injustice  to  the  defendant,  whose  loss  does  not,  from 
the  nature  of  it,  admit  of  reparation  if  the  injunction  should, 
upon  further  investigation,  be  found  to  have  been  erroneously 
applied ;  and  the  judges  of  courts  of  equity  have  in  many 
cases  expressed  a  strong  sense  of  the  importance  of  this 
principle." 

4thly.  As  to  an  account : — 
Right  to  The  right  to  an  account  of  profits  is  incidental  to  the  right 

accoun .         ^  ftn  injunction  (a),  but  a  plaintiff  cannot  obtain   both"  an 
account  and  an  inquiry  as  to  damages  (b). 

The  account  is  in  practice  generally  waived  ;  but  where  it  is 
not,  the  court  grants  it  upon  the  principles  enumerated  in 
Colburn  v.  Simms  (c).  "  It  is  true,"  said  Sir  James  Wigram  in 
that  case,  "  that  the  court  does  not,  by  an  account,  accurately 
measure  the  damage  sustained  by  the  proprietor  of  an  expensive 
work  from  the  invasion  of  his  copyright  by  the  publication  of 
a  cheaper  book.  It  is  impossible  to  know  how  many  copies  of 
the  dearer  book  are  excluded  from  sale  by  the  interposition  of 
the  cheaper  one.  The  court,  by  the  account,  as  the  nearest 
approximation  which  it  can  make  to  justice,  takes  from  the 
wrongdoer  all  the  profits  he  has  made  by  his  piracy,  and  gives 
them  to  the  party  who  has  been  wronged.  In  doing  this  the 
court  may  often  give  the  injured  party  more,  in  fact,  than  he 
is  entitled  to,  for  non  constat  that  a  single  additional  copy  of 
the  more  expensive  book  would  have  been  sold,  if  the  injury 
by  the  sale  of  the  cheaper  book  had  not  been  committed.  The 
Court  of  Equity,  however,  does  not  give  anything  beyond  the 
account." 
DiBcoverv  for  A  plaintiff  is  entitled  to  discovery  for  the  purposes  of  the 
SB"     account. 

Any  party  in  any  cause  or  matter  may  by  subpoena  ad  testi- 
ficandum or  duces  tecum  require  the  attendance  of  any  witness 
before  an  officer  of  the  court,  or  other  person  appointed  to  take 
the  examination  for  the  purpose  of  using  his  evidence  upon 
any  proceeding  in  the  cause  or  matter,  in  like  manner  as  such 
witness  would  be  bound  to  attend  and  be  examined  at  the 
hearing  or  trial;    and    any  party   or   witness    having    made 

{a)  Hogg  v.  Kirby  (1803),  8  Veg.  215  ;  Baily  v.  Taylor  (1829),  1  Runs.  &  My.  73  ; 
Sherriff  v.  Coates  (1830),  1  R.  &  M.  159 ;  Kdly  v.  Hooper  (1840),  1  Y.  &  C.  C.  C. 
197;  Grierson  v.  Eyre.  (1804),  9  Ves.  341  ;  Oxford  f  Cambridge  y.  Richardson 
(1802),  6  V<*.  689  ;  2  Story's  Equity,  8.  933. 

{b)  Be  litre  v.  Bett*  (1873),  L.R.6H.  L.  319. 

(c)  (1843),  2  Hare,  543,  560  ;  12  L.  J.  Ch.  388  ;  7  Jur.  1104.  See  Pike  v. 
Nicholas  (1870),  L.  R.  5  Ch.  255. 
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an  affidavit  to  be  used,  or  which  shall  be  used,  on  any  cap.vii. 
proceeding  in  the  cause  or  matter,  shall  be  bound,  on  being 
served  with  such  subpoena,  to  attend  before  such  officer  or 
person  for  the  purpose  of  cross-examination  (a).  However, 
no  weight  is  to  be  attached  to  an  affidavit  where  the  op- 
posite party  has  had  no  opportunity  to  cross-examine  the 
witness  (6). 

Though  the  general  rule  of  the  court  is  that  he  who  gives  Nature  of 
discovery  at  all  must  give  full  discovery,  yet  the  court  will  take  ^i^ery 
care  that  injury  shall  not  be  done  to  a  defendant  by  compelling 
him  to  make  discovery  in  a  case  where  there  is  no  real  prospect 
of  its  being  of  material  service  to  the  plaintiff  at  the  hearing. 
Therefore  in  a  suit  to  restrain  the  alleged  improper  use  by  the 
defendants  of  the  plaintiffs'  trade  marks  where  the  defendants 
denied  the  plaintiffs'  right  to  the  exclusive  use  of  the  marks  in 
question,  it  was  held  by  the  Lords  Justices  (reversing  a  decision 
of  "Vice-Chancellor  Wickens)  that  the  defendants,  under  an 
order  for  production  of  documents,  were  not  bound  to  disclose 
the  names  of  their  customers,  nor  the.  prices  at  which  they 
bought  or  sold  the  goods  which  they  exported ;  but  it  was  held 
that  they  must  state  the  names  of  the  places  to  which  they 
exported  goods,  the  name  of  the  writer  of  any  letter  addressed 
to  them  by  a  former  partner  of  their  own,  and,  in  any  case  in 
which  they  admitted  that  they  used  one  of  the  tnarks  claimed 
by  the  plaintiffs,  the  other  marks  which  they  used  in  combina- 
tion therewith  (c). 

There  can  be  no  account  if  the  case  for  the  injunction  fails,  Where  no 
or  if  at  the  hearing  there  is  nothing  on  which  an  injunction  2^^. 
can  operate  (d),  or  in  respect  of  acts  unattended  with  profits  (e). 
The  rule  applies  even  although  it  may  appear  that  since  the 
notice  for  an  interim  injunction  the  defendant  has  sold  articles 
which  the  court  would,  upon  that  application,  have  restrained 
him  from  selling,  had  the  facts  and  the  law  been  at  that  time 
sufficiently  ascertained  (/). 

It  is  not  necessary  specifically  to  ask  for  an  account,  for  it  To  what 
may  be  ordered  under  the  prayer  for  general  relief.  TheJ^?^ 
account   may   have  reference  to  past  as  well  as  future  sales 

(a)  R.  S.  C,  1883,  O.  37,  r.  20  ;  Ray  mend  v.  Tapgon  (1883),  22  Ch.  D.  430. 

(*)  Wightman  v.  Wheelton  (1857),  23  Beav.  397  ;  3  Jur.  (N.S.)  124. 

(*)  Carter  v.  Pinto  Leite  (1871),  20  W.  R.  134. 

(d)  Baily  v.  Taylor  (1829),  1  R.  &  M.  73  ;  32  R.  R.  146  ;  Price's  Patent  Candle 
Co.  t.  Bauweri*  Candle  Co.  (1858),  4  K.  ft  J.  727  ;  see  Garth  v.  Cotton,  3  Atk.  751  ; 
1  Ves.  524,  546. 

(«)  Lee  v.  Alston  (1789),  1  Ves.  Jun.  78 ;  1  Bro.  C.  C.  194  ;  3  Bro.  C.  C.  37  ; 
Mburn  v.  Simms  (1843),  2  Hare  560;  Powell  v.  Aikin  (1857).  4  K.  &  J.  343, 
351 

(/)  Price's  Patent  Candle  Co.  y.  Bauwen't  Candle  Co.,  supra. 

P 
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Cap.  yii.    and  may  be  ascertained  from  affidavits  made  by  or  on  behalf 
of  the  defendants  (a). 

The  account  is  limited  to  the  net  profits  actually  made  and 
the  moneys  actually  received  by  the  wrongdoer  (b). 

It  was  held  in  an  American  case  (c)  that  commissions  on 
the  sale  of  a  pirated  work,  received  by  a  bookseller  from  the 
publisher  of  it,  were  profits  which  the  bookseller  must  account 
for  to  the  proprietor  of  the  copyright,  where  a  decree  for  an 
account  had  been  made.  Curtis,  J.,  in  the  case  referred  to,  said  : 
"  If  the  proprietor  will  waive  his  action  for  damages,  he  may 
have  an  account  of  profits,  upon  the  ground  that  the  defendant 
has,  by  dealing  with  his  property  made  gains  which  equitably 
bolong  to  the  complainant,  and  I  perceive  no  sound  reason  for 
restricting  those  gains  to  the  difference  between  the  cost  and 
the  sale  price  of  the  map  or  book,  or  limiting  the  right  to  an 
account  to  those  persons  who  have  sold  the  work  solely  on  their 
own  account.  He  who  sells  on  commission  does  in  truth  sell 
on  his  own  account,  so  far  as  he  is  entitled  to  a  percentage  on 
the  amount  of  the  sales.  What  he  so  receives  is  the  gross 
profit  coming  to  him  from  the  proceeds  of  the  sales,  and  what 
he  so  receives,  diminishes  the  net  profit  of  the  one  who  employs 
him  to  sell.  That  part  of  the  profits  of  the  sales,  boing  in  the 
hands  of  the  commission  merchant,  the  consignor  is  not  account- 
able for  them.  But  why  should  not  the  commission  merchant, 
who  has  them,  account  for  them  ?  He  was  liable  to  an  action 
for  damages  for  selling.  That  right  is  waived.  I  think  he 
should  pay  over  to  the  proprietor  in  lieu  of  damages,  the  gain 
he  has  made  from  the  sales.  It  does  not  seem  to  me  that  the 
term  '  profits '  necessarily,  or,  when  construed  in  reference  to 
the  subject-matter,  properly  has  so  restricted  a  meaning  as  to 
exclude  commissions  received  from  the  proceeds  of  sales  of  the 
property  of  the  complainant." 
if  the  account  If  the  account  is  small  it  is  usually  waived  (rf),  and  if  the 
wBh'edUBUaUy  defendant  submits,  the  suit  does  not  proceed  to  the  hearing, 
but  a  decretal  order  is  made,  giving  effect  to  the  agreement 
between  the  parties.  The  defendant  must,  if  required  to  do  so 
for  the  purpose  of  the  account  or  the  inquiry  as  to  damages, 
set  out  the  price  and  profit  and  names  of  the  purchasers  of  the 

(a)  Pike  v.  Nicholas  (1870),  20  L.  T.  909  ;  Kelly  v.  Hodge  (1878),  29  L.  T. 
387. 

{b)  Delfe  v.  Delaviotte  (1857),  3  K.  &  J.  581  ;  3  Jur.  (N.S.)  933  ;  and  see  Piht  v. 
Nicholas  (1870),  L.  R.  5  Ch.  255  ;  but  see  Mud  doc  Jc  v.  Blackwood  (1898),  1  Ch. 
58. 

{c)  Stevens  v.  Gladding,  2  Curt.  (Amer.)  608. 

(d)  See  Fradclla  v.  Weller  (1830),  2B.&M.  247. 
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pirated  articles  (a) ;  and  the  plaintiff  is  entitled  to  continue  in    cap.  vii. 
the  suit,  until  the  discovery  is  given  (6). 

A  plaintiff  must  be  registered  at  Stationers'  Hall  before  Matters  of 
commencing  proceedings  to  protect  his  copyright,  but  he  can  Procedure- 
issue  his  writ  the  same  day  as  he  registers  (c). 

But  the  person  registered  as  the  proprietor  of  a  copyright, 
the  property  in  which  is,  in  fact,  in  another  person  not  so 
registered,  cannot  maintain  an  action  for  infringement  (rf). 
Nor  can  direct  invasions  of  copyright  by  several  persons  be 
restrained  in  one  suit,  the  right  of  an  author  against  different 
booksellers  selling  the  same  spurious  edition  of  his  work  not 
being  joint,  but  perfectly  distinct,  for  there  is  no  priority 
between  them  (e).  But  a  plaintiff  must  not  act  oppressively 
and  issue  an  unnecessary  number  of  writs :  if  he  does,  the 
court  will  order  them  to  be  consolidated  or  make  some  other 
equivalent  order  (/).  It  is  no  defence  that  the  defendant  had 
acted  innocently  (g). 

An  injunction  against  the  seller  will  not  be  refused  on  the 
ground  that  the  plaintiff  has  not  proceeded  against  the  pub- 
lisher. 

The  court  will  not  restrain  one  of  the  several  partners  in  a 
patent  from  publishing  a  book  containing  an  account  of  the 
invention  (A). 

If  the  defendant  transfers  his  interest  in  the  publication  to 
another  person,  it  seems  that  the  latter  may  be  made  a  party 
to  the  suit.  Where  a  joint  proprietorship  exists,  either  party 
may  sue  (i). 

In  a  recent  case  Mr.  Justice  Kekewich  held  that  where  a 
plaintiff  had  an  assignment  from  some  only  of  part  owners,  he 
was  entitled  to  sue  in  trespass  to  prevent  a  stranger  from  inter- 
fering with  his  rights  (/). 

Formerly  a  bill  of  complaint  was  the  formal  document  for 

(a)  Stevens  v.  Brett  (1873),  12  W.  R.  572  ;  and  with  regard  to  patents,  Howe  v. 
M'Kernan  (1860),  30  Beav.  547  ;  see  Delante  v.  Dickenson  (1857),  3  K.  &  J.  388. 
*    (*)  See  Colburn  v.  Simm*  (1843),  2  Hare,  543 ;  Kelly  v.  Hooper  (1840),  1  Y.  & 
C  C  C   197 
\e)   Wane  v.  Lawrence  (1886),  54  L.  T.  371  ;  34  W.  R.  452  ;  2  T.  L.  R.  427. 

{d)  London  Printing  Alliance  v.  Cox  (1891),  3  Ch.  291  ;  Petty  v.  Taylor  (1897), 
1  Ch.  465.    See  Chapter  on  Registration,  ante. 

{*)  Dilly  v.  Dmg  (1790),  2  Ves.  486  ;  and  see  Hvdson  v.  Madditon  (1837),  12 
Sim.  416  ;  Pollock  v.  Letter  (1852),  11  Hare  274  ;  Cowlry  v.  Cowley  (1834),  9  Sim. 
299;  Brincltcrlwff  v.  Brown,  6  John  Ch.  (Amer.)  155;  see  R.  S.  C.  Or.  xvi., 
Or.  xviii. 

(/)  Foxwell  v.  Webster  (1848),  10  Jur.  (N.S.)  187  ;  12  W.  R.  186  ;  2  De  G.&  Sm. 
250 ;  9  Jur.  (N.S.)  1189  ;  Daniell's  Chan.  Prac,  7th  Ed.  366,  1215.  And  as  to 
multifariousness,  R.  S.  C,  1883,  0. 18. 

ig)  Wittman  v.  Oppenheim  (1884),  27  Ch.  D.  260. 

(A)  Hawkins  v.  Blackford,  1  L.  J.  (Ch.)  142. 

{%)  See  Lauri  v.  Renad  (1892),  3  Ch.  402.  (;')  lb. 
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cap.  vii.  the  commencement  of  a  suit,  but  now,  under  the  new  pro- 
cedure,  suits  have  become  actions  and  are  commenced  by  writ 
of  summons  (a).  The  writ  is  to  specify  the  division  of  the 
High  Court  to  which  it  is  intended  that  the  action  should  be 
assigned  (6),  and  if  assigned  to  the  Chancery  Division  it  must 
be  marked  by  the  officer  issuing  the  writ  with  the  name  of 
one  of  the  judges  of  the  Chancery  Division  to  be  ascertained 
in  the  manner  now  used  in  the  distribution  of  business  amongst 
the  conveyancing  counsel  of  the  court.  For  this  purpose  a 
separate  rotation  is  kept  (c). 

Every  writ  of  summons  is  to  be  endorsed  with  a  statement 
of  the  nature  of  the  claim  made,  or  of  the  relief  or  remedy 
required,  in  the  action (d). — It  is  not  essential  in  the  endorsement 
to  set  forth  the  precise  ground  of  complaint,  or  the  precise 
remedy  or  relief  to  which  the  plaintiff  considers  himself 
entitled,  but  the  general  nature  of  the  claim  and  relief  sought 
must  be  clearly  indicated,  especially  when,  different  causes  of 
action  are  joined,  for  the  plaintiff  will  be  limited  to  the  en- 
dorsement on  the  writ  unless  he  obtains  leave  to  amend,  or 
extends  his  claim  by  his  statement  of  claim. 

If  the  plaintiff  has  merely  an  equitable  title,  the  person  in 
possession  of  the  legal  title  should  be  made  a  party  (e).  The 
right  to  sue  for  infringement  of  a  registered  design  is  vested 
in  the  registered  proprietor  only  and  a  licensee  has  no  right  of 
action  (/). 

It  was  held  not  necessary  to  allege  in  a  statement  of  claim 
under  the  Copyright  of  Designs  Act,  5  &  6  Vict.  c.  100,  which 
provided  that  no  person  was  to  have  the  benefit  of  the  Act 
unless  every  article  had  attached  thereto  the  letters  "  Rd.,"  that 
that  had  been  done,  and  it  was  also  held  that  a  bill  was  not  on 
the  ground  of  such  omission  alone,  open  to  a  demurrer  (g). 
Rectification  An  application  to  rectify  the  register  at  Stationers'  Hall 
of  register.  may  ^e  ma(je  by  summons,  but  is  usually  made  by  motion,  on 
notice  to  the  person  on  the  register.  The  notice  of  motion  is 
intituled  in  the  matter  of  the  particular  entry  and  in  the  matter 
of  the  Copyright  Act,  1842  (A). 

(a)  Rules  of  the  Supreme  Court,  1883,  O.  1,  r.  1. 

{b)  R.  8.  CM  1883,  0.  2,  r.  1. 

(r)  R.  B.  C,  1883,  0.  5,  r.  9,  and  see  the  Annual  Practice. 

(<*)  B.S.C.,  1883,  Ord.  2,  r.  1. 

(e)  Cvlburn  v.  Buncombe  (1838),  9  Sim.  151,  and  see  Jexritt  v.  Eckhardt  (1878),  8 
Ch.  D.  404  ;  Walter  v.  Howe  (1881),  17  Ch.  D.  708  ;  Trade  Auxiliary  Co.  v. 
Middlesbrough,  <j[v.,  AMOciatnm  (1887),  40  Ch.  D.  425  ;  but  see  Petty  v.  Taylor 
(1897),  1  Ch.  465. 

(/)  Woolley  v.  Broad  (1892),  9  R.  P.  C.  208. 

(g)  Sara: in  v.  Bamel  [No.  1]  (1862),  32  Beav.  145. 

(*)  Darnell's  Chanc.  Pract.  7th  Ed.  1211.     For  form  of  notice  of  motion,  see 
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Every  application  for  an  interlocutory  injunction  must  be  oat.yu. 
supported  by  an  affidavit  of  merits  verifying  the  material 
statements  of  the  plaintiff ;  and  when  the  injunction  is  applied 
for  ex  parte,  the  affidavits  in  support  should  always  state  the 
precise  time  at  which  the  plaintiff,  or  those  acting  for  him, 
became  aware  of  the  alleged  injury  (a).  They  must  show 
either  that  notice  to  the  defendant  would  be  mischievous,  or 
that  the  mischief  is  so  urgent  that  it  would  be  done  if  notice 
were  served  on  the  defendant  before  the  injunction  could  be 
obtained.  If  the  affidavits  fall  short  of  this  point,  the  motion 
will  be  ordered  to  stand  over,  and  notice  of  it  must  be  served 
on  the  defendant  (b). 

Upon  the  hearing  no  reference  was  formerly  allowed  to  the 
affidavit  filed  upon  the  application  for  the  injunction;  but 
under  R.  S.  C,  1883,  O.  37,  r.  1,  the  Court  or  Judge  may,  at 
any  time,  for  sufficient  reason  order  that  the  affidavit  of  any 
witness  may  be  read  at  the  hearing  or  trial  on  such  conditions 
as  the  Court  or  Judge  may  think  reasonable. 

Neither  the  statement  of  claim  nor  affidavit  need  specify  Not  necessary 
the  parts  of  the  work  stated  to  have  been  pirated  (c)  ;  though  ^^enytin 
no  copyright  is  claimed  in  all  the  identical  passages,  a  general  parts  of  work 
allegation  that  the  defendant's  work  contains  pirated  passages,  Sj^gbe 
and  a  verification  by  affidavit  of  those  passages,  are  sufficient. 
The  Vice-Chancellor,  in  Sweet  v.  Maugham  (d)  said,  "  It  has 
always  been  considered  sufficient  to  allege,  generally,  that  the 
defendant's  work  contains  several  passages  which  have  been 
pirated  from  the  plaintiffs  work.     Then,  when  the  injunction 
has  been  moved  for,  the  two  works  have  been  brought  into 
court,  and  the  counsel  have  pointed  out  to  the   court   the 
passages  which  they  rely  upon  as  showing  the  piracy."     But  if  a 
plaintiff  brings  an  action  to  protect  a  work,  being  only  entitled 
to  copyright  in  a  small  part  of  such  work,  he  ought  to  tell 
the  defendant  in  his  claim  what  that  part  is,  otherwise  costs  un- 
necessarily incurred  must  be  borne  by  the  plaintiff  (e). 

Where  A.  applied  for  an  injunction  against  the  stereotyper, 

Daniell's  Ghanc.  Forms,  No.  1577.  As  to  appeal,  see  <%r  parte  JfutcJiins  v.  Romer 
(1878),  4  Q.  B.  D.  90,  483.  See  also  re  Red  Letter  Testament  (1900),  17  Times, 
L.  R.  1. 

(a)  An  affidavit  in  which  it  was  stated  that  the  plaintiff  had  purchased  or  legally 
acquired  the  copyright,  was  considered  to  be  bad,  for  not  stating  that  he  had  pur- 
chased it  from  the  author  :  Gilliver  v.  Snaggt,  4  Vin.  Abr.  278. 

(b)  Anon  (1823),  1  L.  J.  (Ch.)  4. 

(<?)  A  form  of  Statement  of  Claim  is  given  in  R.  S.  C.  App.  C.  sect.  vi. 

(rf)  (1840),  11  Sim.  51  ;  9  L.  J.  (N.S.)  Ch.  323;  4  Jur.  45«,  479  ;  Hotfen  v. 
Arthur  (1863),  1  H.  &  M.  803 ;  32  L.  J.  (Ch.)  771  ;  11  W.  R.  934  ;  9  L.  T.  (N.S.) 
199. 

(e)  Page  v.  Wisde*  (1869),  17  W.  R.  483,  and  generally  a  defendant  can  obtain 
an  order  for  particulars. 
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Cap.  vii.  to  prevent  his  selling  copies  printed  by  him  from  advance 
sheets,  furnished  him  by  A.,  of  a  work  written  by  B.,  it  was 
held  that  an  allegation  "  That  sheets  were  sent  to  him  for  the 
advantage  of  said  B."  and  of  himself,  was  too  vague  to  be 
made  the  foundation  of  an  injunction  on  the  ground  of  pro- 
tecting B.  s  rights  (a). 

In  an  American  case  (J),   a   bill   was  filed   against    three 
defendants  showing  title  on  its  face  in  the  plaintiff  to  a  copy- 
right, and  showing  a  wrongful  and  wilful  violation  of  it  by  all 
the  defendants,  and  serious  injuries  inflicted  by,  and  appre- 
hended from  such  violation,  and  praying  for  an  injunction 
against  all  the  defendants,  and  for  discovery  from  alL     On 
general  demurrer  it  was  held  that  the  relief  by  injunction  was 
not  dependent  upon  the  discovery  prayed  for,  but  rested  on  the 
equities  set  forth  in  the  bill,  and  might  be  refused  or  granted 
irrespective  of  the  discovery,  although  the  bill  was  bad  as  a  bill 
of  discovery. 
On  claim  by        If  the  plaintiff  claims  as  assignee,  he  must,  by  affidavit  or 
™*igtnf* what  otherwise,  show    that  the    assignment  to   him  has   been  in 
shown.  accordance  with  the  provisions  of  the  Act,  or  in  what  other 

way ;  if,  however,  he  claims  as  assignee  of  an  assignee,  it  will 
be  sufficient  for  him  to  show  that  the  assignment  to  himself 
was  in  writing,  without  tracing  the  title  through  the  mesne 
assignees  from  the  original  author ;  under  such  circumstances 
the  court  will  assume  that  the  title  is  regular,  until  the  con- 
trary is  shown  (c) ;  and  if  there  has  been  a  complete  assign- 
ment, the  assignor  should  not  be  made  a  party  to  the  suit  (d). 
Any  one  associated  by  the  proprietor  of  a  copyright  with  him- 
self in  an  entry  in  the  book  of  registry  has  primd  facie  a  title 
to  sue  jointly  with  him  in  a  court  of  equity  (e).  Thus  where 
the  bill  stated  that  one  of  the  plaintiffs  had  composed  a  book, 
and  that  all  the  plaintiffs  had  caused  the  book  to  be  printed 
and  published  for  their  joint  benefit,  and  that  the  book  had 
been  registered  by  the  plaintiffs,  as  proprietors  of  the  copyright 
thereof,  and  that  the  copyright  had  ever  since  remained  in  the 

(a)  Redjield  v.  Myddleton,  7  Bosw.  (Amer.)  649. 
{b)  Atwill  v.  Ferrett,  2  Blatch.  Cir.  Ct.  (Amer.)  39. 

(c)  Morris  v.  Kelly  (1820),  1  Jac.  &  W.  481.  An  assignee  must  be  registered 
before  he  can  sue  ;  Liverpool  General  Brokers  v.  Commercial  Press  (1897),  2  Q.  B.l. 
An  instance  has  occurred  in  which  the  assignee  of  a  copyright,  to  whom  the  assign- 
ment was  made  by  parol,  obtained  an  injunction.  The  distinguishing  feature  of 
that  case  was  this,  that  some  of  the  defendants  had  actually  received  the  purchase- 
money  and  had  permitted  the  plaintiffs  to  print  and  publish  the  work  ;  Longman  v. 
Oxberry,  Nov.  1820,  MSS.  cited  Godson  on  Patents,  Ac.,  314 ;  see  GiUirer  v. 
Snaggt,  2  Eq.  Abr.  522  ;  4  Vin.  Abr.  273,  A  4. 

(d)  Sweet  v.  Maugham  (1840),  11  Sim.  51  ;  9  L.  J.  (N.S.)  Ch.  323 ;  4  Jur.  456  ; 
Colour*  v.  Simms  (1843),  2  Hare,  560. 

(e)  Stevens  v.  WUdy  (1850),  19  L.  J.  Ch.  190. 
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plaintiffs  for  their  joint  benefit,  and  that  the  defendants  had  Uap.  vii. 
published  a  book  in  which  numerous  passages  were  copied 
from  the  plaintiffs'  book ;  the  court  held,  upon  a  motion  for 
the  injunction,  that  under  the  Copyright  Act,  5  &  6  Vict. 
c.  45,  the  plaintiffs  had  a  joint  right  to  sue :  and  upon  com- 
parison of  the  two  books,  that  in  the  defendants'  book  there 
had  been  such  copying  from  the  plaintiffs'  book  as  entitled 
them  to  an  injunction  (a). 

Where  the  plaintiff  has  suffered  persons  to  publish  the 
subject  of  his  copyright  without  interposition,  the  court  will 
not  interfere.  But  this  acquiescence  is  no  proof  of  assign- 
ment, even  if  a  receipt  be  produced  for  money  paid  for  copy- 
right (6). 

In  the  majority  of  cases,  the  statement  of  claim  prays  that  Nature  of 
an  account  may  be  taken  of  the  books  printed,  and  of  the  ^Jght  andly 
profits    thereof,  from   the  person  who  has  pirated  from  the  obtained, 
plaintiffs  works,  or  alternatively  damages  for  the  loss  caused 
by  the  infringement,  and  moreover  that  an  injunction  may  be 
issued  to  restrain  the  further  sale  (c). 

The  plaintiff  must  of  course  prove  that  he  is  the  author  or  Matters  of 
proprietor  of  the  work.  The  certificate  of  registration  is  primd  evidence- 
facie  proof  that  the  plaintiff  is  the  proprietor  (rf).  It  will  next 
be  necessary  to  produce  a  copy  of  the  work  complained  of,  and 
prove  the  injury  sustained  according  to  the  specific  allegations 
in  the  pleadings ;  whether  by  printing  and  publishing,  or  by 
exposing  to  sale  or  hire  or  importing.  Proof  is  often  given 
that  parts  of  the  first  work  were  used  in  the  printing  of  the 
second,  and  that  the  alterations  supplied  in  the  MSS.  were 
merely  colourable.  The  prevalence  of  errors  in  the  second 
work  identical  with  those  in  the  first  is  likewise  good  evidence 
of  piracy,  since  it  can  scarcely  have  happened  that  two  persons 
would  fall  into  precisely  the  same  mistakes  in  repeated  in- 
stances. To  entitle  the  proprietor  of  a  book  or  periodical  to 
maintain  an  action  in  respect  of  articles,  reports,  or  other  con- 
tributions supplied  to  him  by  persons  employed  and  paid  by 
him  for  that  purpose,  he  must,  under  section  1 8  of  the  Act  of 
1842,  prove  that  he  has  actually  paid  for  such  articles,  reports, 
or  other  contributions  and  that  they  have  been  composed 
on  the  terms  that  copyright  therein  should  belong  to  such 

{a)  Stevens  v.  WUdy  (1856)^  19  L.  J.  Ch.  190  ;  see  Lauri  v.  Retiad  (1892),  3  Ch. 
402. 

(b)  But  see  Dennison  v.  Aslidown,  (1897),  13  T.  L.  R.  226. 

(c)  HUdesheimer  v.  Dunn  (1891),  W.  N.  66  ;  64  L.  T.  452  ;  Sweet  v.  Benning 
(1855),  16  C.  B.  459  ;  Black  v  Imperial  Book  Co.  (1903),  5  Ontario  L.  K.  184.  This 
primd  facie  evidence  is  rebuttable  ;  Lucas  v.  Cooke  (1880),  13  Ch.  D.  872. 

(d)  Collingridge  v.  Emmott  (1887),  57  L.  T.  864. 
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Cap.  vii.    proprietor  (a).     For  the  defendant  the  evidence  will  of  course 
vary  according  to  the  nature  of  his  defence. 

In  an  action  for  infringing  copyright  airs  in  an  opera,  the 
defendant,  to  prove  publication  abroad,  cannot  ask  a  witness 
skilled  in  music  to  whom  a  piece  of  music  had  been  shown, 
whether  he  had  seen  printed  copies  of  it  at  Milan,  without 
accounting  for  the  non-production  of  the  original  prints  (ft). 
Nor  is  a  statement  of  the  same  witness  that  he  had  heard  the 
music,  produced  in  court  sung  by  persons  in  private  society 
with  printed  music  before  them,  as  if  singing  therefrom,  evi- 
dence to  prove  that  the  music  so  printed  was  the  same  as  the 
music  in  court  (c). 

In  a  case  of  infringement  of  the  copyright  in  a  picture  where 
the  original  picture  was  abroad,  proof  of  the  infringement 
by  photographing  an  engraving  sworn  to  be  an  exact  copy  of 
the  picture,  and  made  under  the  supervision  of  the  artist,  was 
allowed  by  production  of  the  engraving  by  a  person  who  had 
seen  the  original  picture  (d). 

The  Act  2  &  3  Vict.  c.  12  imposes  a  penalty  of  £o  per  copy 
for  every  omission  to  print  the  name  and  place  of  abode  of  the 
printer  on  the  first  or  the  last  leaf  of  every  paper  or  book.  It 
is  no  answer,  however,  to  an  action  for  infringing  the  copyright 
of  the  work,  that  it  was  printed  and  published  without  the 
name  and  residence  as  required  by  this  Act  (e). 
Effect  of  The  evidence  of  an  offer  to  compromise  an  action  for  a 

compromise,  certain  amount  cannot  be  accepted  as  conclusive,  or  even  as 
suggestive  that  such  amount  was  the  extent  only  to  which  the 
party  so  offering  to  compromise  has  been  damaged  or  suffered 
injury.  So  where  a  person  had  offered  to  take  £160  as  the 
price  of  his  right,  and  therefore  had  (it  was  argued)  shown  that 
he  did  not  consider  the  probable  harm  that  would  accrue  to 
him  as  irremediable,  and  consequently  had  no  right  to  ask  for 
an  injunction,  it  was  said  by  Lord  Hatherley,  then  Vice- 
Chancellor,  that  that  argument  would  not  go  far  with  the 
court.  A  person  might  be  willing  to  forego  his  rights  and  so 
avoid  litigation ;  but  after  the  litigation,  which  he  had  shown 
himself  anxious  to  avoid,  had  begun  circumstances  were 
altered,  and  he  surely  should  be  allowed  to  insist  on  his  right 
to  the  utmost  (/). 

(a)  Walter  v.  Howe  (1881),  17  Oh.  D.  708  ;  A/Halo  y.  Lawrence  #  Bullen  (1904), 
A.  C.  17,  see  ante  pp.  99  et  seg.  Three  newspaper  proprietors  may  jointly  employ  an 
author  to  write  an  article  for  them  ;  Trad*  Auxiliary  Co.  v.  Middlenbrtmyh^  <fc, 
Association  (1889),  40  Ch.  D.  425.  {b)  Boosey  v.  Davidson  (1849),  13  Q.  B.  257. 

(c)  lb.  (d)  Luco4  v.  Williams  (1892),  2  Q.  B.  113. 

(e)  Chappell  v.  Davidson  (1855),  18  C.  B.  194. 

(/)  Ainsworth  v.  Bentley  (1866),  14  W.  R.  630. 
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The  court  may  require  the  defendant  to  disclose  the  number  cap,  vii. 
of  piratical  copies  which  he  has  printed,  imported,  or  sold,  the  Discovery 
number  on  hand,  the  proceeds  of  sale,  &c.  And  the  plaintiff '  J[^Jldlult 
has  a  right  to  a  full  and  particular  discovery  as  to  the  original 
sources  from  which  the  defendant  alleges  himself  to  have 
drawn  his  work  (a),  and  this  notwithstanding  the  defendant 
offers  to  submit  to  an  injunction,  and  to  pay  the  costs,  and  a 
motion  by  the  defendant  to  stay  proceedings  after  interrogatories 
had  been  filed,  and  before  the  defendant  had  answered,  was 
refused  (b).  And  in  a  suit  to  restrain  an  infringement,  a 
plaintiff  who,  in  opposition  to  the  defendant's  denial  of  his 
title,  has  obtained  an  injunction,  is  entitled  to  an  answer  from 
the  defendant  for  the  purpose  of  having  his  title  admitted  (in 
case,  by  arrangement  between  the  parties,  the  title  is  not 
established  at  law),  and  also  for  the  purpose  of  having  an 
account  from  the  defendant  of  the  profits  made  by  the  sale  of 
the  spurious  work.  The  plaintiff,  therefore,  under  such  circum- 
stances, is  entitled  to  the  costs  of  the  suit;  and  if,  by  the 
refusal  of  the  defendant  to  pay  those  costs,  the  plaintiff  is  com- 
pelled to  bring  his  cause  to  a  hearing,  he  will  be  entitled  to 
the  whole  costs  of  the  suit  as  between  party  and  party,  although 
at  the  hearing  he  may  waive  the  account ;  and  the  plaintiffs 
equity  in  this  respect  will  not  be  affected  by  his  having  offered 
to  waive  his  right  to  an  answer  with  a  view  to  obtain  terms 
more  beneficial  to  himself  than  the  court  would,  under  any 
circumstances,  accord  to  him,  as  for  instance,  with  a  view  to 
receive  costs  as  between  solicitor  and  client  (c). 

The  parts  to  be  restrained  from  publication  may  be  specified  Form  of 
in  the  order,  or  the  defendant  may  be  enjoined  from  printing,  nJunctlon- 
publishing,  selling,  or  otherwise  disposing  of  any  copies  of  the 
book  "  containing  any  articles  or  article,  passages  or  passage 
copied,  taken  or  colourably  altered  from1'  the  plaintiff's  book  (d) ; 
or,  "from  doing  any  other  act  or  thing  in  invasion  of  the 
plaintiff's  copyright  in  the  said  "  book  (e).  Or,  the  injunction 
may  be  directed  specially  against  the  piratical  parts,  and 
generally  any  unlawful  copying  from  the  plaintiff's  work  (/). 

In  Dickens  v.  Lee  {g)t  where  an  injunction  had  been  granted 
enjoining  the  defendant  from  "  copying  or  imitating  the  whole 

{*)Kdl*v.  Wyman  (1869),  17  W.  B.  399  ;  see  also  Tipping  v.  Clarke,  (1843), 
2  Hare,  383.  (6)  Sterens  v.  Brett  (1874),  10  L.  T.  231 ;  12  W.  R.  572. 

(e)  KtUy  v.  Hooper  (1840).  1  Y.  *  0.  Ch.  197. 

id)  Levi*  v.  FmUartom  (1889),  2  Beav.  14  ;  Hogg  v.  Seott  (1874),  L.  R.  18  Eq.  458. 

(e)  fhott  t.  Stanford  (1867),  36  L.  J.  Ch.  732. 

(f)Jarrold  v.  Houltto*  (1857),  3  K.  ft  J.  723,  and  c/.  Seton,  6th  ed.  pp.  667 
et  tea 

W(1844),  8  Jur.  185. 
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cap.  vil  or  any  part  of  the  plaintiff's  book,"  Knight  Bruce,  V.-O,  struck 
out  "  or  imitating/'  saying  there  was  no  precedent  for  such 
words,  but  without  expressing  an  opinion  whether  an  injunction 
would  properly  go  that  length.  It  is  apprehended  it  could 
not,  for  it  must  be  remembered  that  there  may  be  imitations 
which  are  not  piratical. 
As  u>  delivery  The  court  has,  as  has  already  been  pointed  out,  power  under 
wSmwhote  *te  general  jurisdiction  to  order  delivery  up  for  destruction  of  all 
work  a  piracy,  articles  created  in  violation  of  a  plaintiff's  right  (a)  Where 
a  defendant  may  possibly  sever  the  passages  extracted  from 
the  protected  work  from  the  rest  of  his  work  he  should  have 
the  opportunity  of  so  doing.  The  defendant  will,  however, 
have  to  state  on  oath  what  copies  of  his  work  exist,  and 
extract  from  those  copies  which  are  in  his  possession  or 
power,  and  deliver  up  to  the  plaintiff  for  cancellation  all 
passages  copied,  taken  or  colourably  imitated  from  the  plaintiffs 
book ;  and  further  the  defendant  may  be  required  to  produce 
to  the  plaintiff  for  examination  the  copies  after  the  pirated 
passages  have  been  extracted,  and  the  court  will  give  liberty 
for"  the  plaintiff  to  apply  for  a  further  order  if  they  are  dis- 
satisfied with  the  result  (b). 
Defence  The  Statement  of  Defence  may  be  in  the  form  given  in 

cuidarP8?rti"  Appendix  D., section  vi., of  R.S.C.,  1883.  The  16th  section  of 
the  Copyright  Act,  1842,  enacts  that  in  actions  for  piracy  the 
defendant  shall  give  notice  of  the  objections  to  the  plaintiff's 
title  on  which  he  intends  to  rely ;  and  if  the  nature  of  his 
defence  be  that  the  plaintiff  in  such  action  was  not  the  author 
or  first  publisher  of  the  book  in  which  he  shall  by  such  action 
claim  copyright,  or  is  not  the  proprietor  of  the  copyright 
therein,  or  that  some  other  person  than  the  plaintiff  was  the 
author  or  first  publisher  of  such  book  or  is  the  proprietor  of 
the  copyright  therein,  then  the  defendant  shall  specify  in  such 
notice  the  name  of  the  person  whom  he  alleges  to  have  been 
the  author  or  first  publisher  of  such  book,  or  the  proprietor  of 
the  copyright  therein,  together  with  the  title  of  such  book, 
and  the  time  when,  and  the  place  where,  such  book  was  first 
published ;  otherwise  the  defendant  in  such  action  shall  not, 
at  the  trial  or  hearing  of  such  action,  be  allowed  to  give  an/ 
evidence  that  the  plaintiff  in  such  action  was  not  the  author 
or  first  publisher  of  the  book  in  which  he  claims  such  copy- 
right as  aforesaid,  or  that  he  was  not  the  proprietor  of  the 

(a)  Hole  v.  Bradbury  (1879),  12  Ch.   D.  886  ;  48  L.  J.  Ch.  673  ;  28  W.  R.  39  ; 
41  L.  T.  250.     See  ante  p.  202. 
{b)  Warns  $  Co.  v.  Seebohm  (1888),  39  Ch.  D.  73. 
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copyright  therein ;  and  at  such  trial  or  hearing  no  other  cap.  vii. 
objection  shall  be  allowed  to  be  made  on  behalf  of  such  ~ 
defendant  than  the  objections  stated  in  such  notice,  or  that 
any  other  person  was  the  author  or  first  publisher  of  such 
book,  or  the  proprietor  of  the  copyright  therein,  than  the 
person  specified  in  such  notice,  or  give  in  evidence  in  support- 
of  his  defence  any  other  book  than  one  substantially  corre- 
sponding in  title,  time,  and  place  of  publication,  with  the  title, 
lime,  and  place  specified  in  such  notice. 

The  notice  required  by  this  section  may  either  form  part  of 
the  defence,  or  may  be  delivered  separately  (a). 

In  Leader  v.  Purday  (b)  a  gentleman  named  Bellamy  adapted 
words  to  an  old  air  called  '  Postal/  and  procured  a  friend  of 
the  name  of  Home  to  write  an  accompaniment.  The  defen- 
dant, in  an  action  for  piracy  of  the  same,  gave  notice  of  the 
following  objections,  among  others :  "  That  the  plaintiff's  were 
not  the  owners  of  the  copyright ;  that  there  was  no  subsisting 
copyright  in  the  musical  publication/'  It  was  held  that  evidence 
could  not  be  given  by  the  defendant,  thai  the  copyright  of  the  air 
urns  in  Home,  and  not  a&sujned  by  writing  to  Bellamy,  Home's  name 
not  being  mentioned  in  the  objections,  as  required  by  the  above 
section.  This  was  decided,  although  the  objection  appeared 
upon  the  plaintiff's  case. 

The  notice  of  objection  is  sufficient,  if  it  allege  a  definite  When  notice 
publication  of  the  disputed  work  at  some  particular  place,  by  8uflicient 
some  definite  party,  either  before,  or  simultaneously  with,  the 
publication  by  the  plaintiff,  or  with  a  publication  in  another 
place  (c) ;  but  a  suggestion  in  an  affidavit  filed  before  the  date 
of  the  statement  of  claim  on  an  interim  injunction  is  not  a 
sufficient  (rf)  notice  of  the  objection  nor  a  compliance  with 
section  16. 

In  an  action  in  the  County  Court  for  an  injunction  and  Notices  of 
damages  for  infringement,  the  plaintiff  with  his  plaint  filed  j£?{j5™  d 
particulars  basing  his  copyright  upon  a  registration  on  the  in  County 
13th  January,  1887,  but  after  receiving  from  the  defendants  Court* 
a  notice  of  objection,  filed  amended  particulars  basing  his  copy- 
right on  earlier  publications.     The  defendant  applied  at  the 
trial  to  disallow  the  particulars,  and  the  County  Court  Judge 

(«)  CMdte  v.  Qoode  (1878),  7  Ch.  D.  842  :  Hole  v.  Bradbury  (1879),  12  Ch.  D. 
m ;  Dicks  v.  Yates  (1881),  50  L.  J.  Ch.  p.  813  ;  Coote  v.  Judd  (1883),  23  Ch.  D. 
727  ;  Harvard  v.  Lely  (1887),  56  L.  T.  418. 

(*)  (1849),  7  C.  B.  4. 

(<r)  Bcosey  v.  Purday  (1849),  10  Jur.  O.  S.  1038 ;  see  Boosey  v.  Davidson 
(1849),  13  Q.  B.  257  ;  Leader  v.  Purday,  supra;  Sweet  v.  Benniny  (1855),  16  C.  B. 
4(1 ;  Bullen  and  Leake's  Pleading,  5th  Ed.  870,  872  ;  and  see  Keilson  v.  Harford 
(1841),  8M.4W.  806.  For  forms  of  particulars  of  objections,  Cocks  v.  Purday 
(1846),  5  C.  B.  862.  (d)  Hayward  v.  Lely  (1887),  56  L.  T.  418. 
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cap.  vii.  or  any  part  of  the  plaintiff's  book,"  Knight  Bruce,  V.-C*,  struck 
out  "  or  imitating,"  saying  there  was  no  precedent  for  such 
words,  but  without  expressing  an  opinion  whether  an  injunction 
would  properly  go  that  length.  It  is  apprehended  it  could 
not,  for  it  must  be  remembered  that  there  may  be  imitations 
which  are  not  piratical. 
As  to  delivery  The  court  has,  as  has  already  been  pointed  out,  power  under 
where^hoTe  *t8  g©n^ral  jurisdiction  to  order  delivery  up  for  destruction  of  all 
work  a  piracy,  articles  created  in  violation  of  a  plaintiff's  right  (a)  Where 
a  defendant  may  possibly  sever  the  passages  extracted  from 
the  protected  work  from  the  rest  of  his  work  he  should  have 
th6  opportunity  of  so  doing.  The  defendant  will,  however, 
have  to  state  on  oath  what  copies  of  his  work  exist,  and 
extract  from  those  copies  which  are  in  his  possession  or 
power,  and  deliver  up  to  the  plaintiff  for  cancellation  all 
passages  copied,  taken  or  colourably  imitated  from  the  plaintiffs 
book ;  and  further  the  defendant  may  be  required  to  produce 
to  the  plaintiff  for  examination  the  copies  after  the  pirated 
passages  have  been  extracted,  and  the  court  will  give  liberty 
for"  the  plaintiff  to  apply  for  a  further  order  if  they  are  dis- 
satisfied with  the  result  (b). 
Defence  The  Statement  of  Defence  may  be  in  the  form  given  in 

cuidarP8?rU'  Appendix  D.,  section  vi„  of  R.  S.  C,  1883.  The  16th  section  of 
the  Copyright  Act,  1842,  enacts  that  in  actions  for  piracy  the 
defendant  shall  give  notice  of  the  objections  to  the  plaintiffs 
title  on  which  he  intends  to  rely ;  and  if  the  nature  of  his 
defence  be  that  the  plaintiff  in  such  action  was  not  the  author 
or  first  publisher  of  the  book  in  which  he  shall  by  such  action 
claim  copyright,  or  is  not  the  proprietor  of  the  copyright 
therein,  or  that  some  other  person  than  the  plaintiff  was  the 
author  or  first  publisher  of  such  book  or  is  the  proprietor  of 
the  copyright  therein,  then  the  defendant  shall  specify  in  such 
notice  the  name  of  the  person  whom  he  alleges  to  have  been 
the  author  or  first  publisher  of  such  book,  or  the  proprietor  of 
the  copyright  therein,  together  with  the  title  of  such  book, 
and  the  time  when,  and  the  place  where,  such  book  was  first 
published ;  otherwise  the  defendant  in  such  action  shall  not, 
at  the  trial  or  hearing  of  such  action,  be  allowed  to  give  an/ 
evidence  that  the  plaintiff  in  such  action  was  not  the  author 
or  first  publisher  of  the  book  in  which  he  claims  such  copy- 
right as  aforesaid,  or  that  he  was  not  the  proprietor  of  the 

(a)  Hole  v.  Bradbury  (1879).  12  Ch.   D.  886  ;  48  L.  J.  Ch.  673  ;  28  W.  R.  39 ; 
41  L.  T.  250.     See  ante  p.  202. 

(b)  Warm  $  Co.  v.  Seebohm  (1888),  39  Ch.  D.  73. 


REMEDY  IN   CASES  OF  INFRINGEMENT  OF   COPYRIGHT.  235 

copyright  therein ;  and  at  such  trial  or  hearing  no  other  cap.  vii. 
objection  shall  be  allowed  to  be  made  on  behalf  of  such 
defendant  than  the  objections  stated  in  such  notice,  or  that 
any  other  person  was  the  author  or  first  publisher  of  such 
book,  or  the  proprietor  of  the  copyright  therein,  than  the 
person  specified  in  such  notice,  or  give  in  evidence  in  support, 
of  his  defence  any  other  book  than  one  substantially  corre- 
sponding in  title,  time,  and  place  of  publication,  with  the  title, 
time,  and  place  specified  in  such  notice. 

The  notice  required  by  this  section  may  either  form  part  of 
the  defence,  or  may  be  delivered  separately  (a). 

In  Leader  v.  Purday  (b)  a  gentleman  named  Bellamy  adapted 
words  to  an  old  air  called  ( Pestal,'  and  procured  a  friend  of 
the  name  of  Home  to  write  an  accompaniment.  The  defen- 
dant, in  an  action  for  piracy  of  the  same,  gave  notice  of  the 
following  objections,  among  others :  "  That  the  plaintiffs  were 
not  the  owners  of  the  copyright ;  that  there  was  no  subsisting 
copyright  in  the  musical  publication."  It  was  held  that  evidence 
could  not  be  given  by  the  defendant,  that  the  copyright  of  the  air 
was  in  Home,  and  not  assigned  by  writing  to  Bellamy,  Home's  name 
not  being  mentioned  in  the  objections,  as  required  by  the  above 
section.  This  was  decided,  although  the  objection  appeared 
upon  the  plaintiff's  case. 

The  notice  of  objection  is  sufficient,  if  it  allege  a  definite  When  notice 
publication  of  the  disputed  work  at  some  particular  place,  by  8ufficient 
some  definite  party,  either  before,  or  simultaneously  with,  the 
publication  by  the  plaintiff,  or  with  a  publication  in  another 
place  (c) ;  but  a  suggestion  in  an  affidavit  filed  before  the  date 
of  the  statement  of  claim  on  an  interim  injunction  is  not  a 
sufficient  (d)  notice  of  the  objection  nor  a  compliance  with 
section  16. 

In  an  action  in  the  County  Court  for  an  injunction  and  Notices  of 
damages  for  infringement,  the  plaintiff  with  his  plaint  filed  ^re"^rr8ed 
particulars  basing  his  copyright  upon  a  registration  on  the  in  County 
13th  January,  1887,  but  after  receiving  from  the  defendants      rt' 
a  notice  of  objection,  filed  amended  particulars  basing  his  copy- 
right on  earlier  publications.     The  defendant  applied  at  the 
trial  to  disallow  the  particulars,  and  the  County  Court  Judge 

{*)  VoUette  v.  Ooode  (1878),  7  Ch.  D.  842  :  Hole  v.  Bradbury  (1879),  12  Ch.  D. 
886 ;  Dicks  v.  Yates  (1881),  50  L.  J.  Ch.  p.  813  ;  Coote  v.  Judd  (1883),  23  Ch.  D. 
727  ;  Hayward  v.  Lely  (1887),  56  U  T.  418. 

(*)  (1849),  7  C.  B.  4. 

[e)  Barney  v.  Purday  (1849),  10  Jur.  O.  S.  1088 ;  see  Boosey  v.  Davidson 
(1849),  13  Q.  B.  257  ;  Leader  v.  Purday,  supra ;  Sweet  v.  Banning  (1855),  16  C.  B. 
461 ;  Bullen  and  Leake's  Pleading,  5th  Ed.  870,  872  ;  and  see  Keilson  v.  Harford 
(1841),  8  M.  &  W.  806.  For  forms  of  particulars  of  objections,  Cocks  v.  Purday 
(1816),  5  C.  B.  862.  (d)  Hayward  v.  Lely  (1887),  56  L.  T.  418. 
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Cap.  vii.  or  any  part  of  the  plaintiffs  book,"  Knight  Brace,  V.-C,  struck 
out  "  or  imitating/'  saying  there  was  no  precedent  for  such 
words,  but  without  expressing  an  opinion  whether  an  injunction 
would  properly  go  that  length.  It  is  apprehended  it  could 
not,  for  it  must  be  remembered  that  there  may  be  imitations 
which  are  not  piratical. 
As  u>  delivery  The  court  has,  as  has  already  been  pointed  out,  power  under 
where^hofe  *ts  general  jurisdiction  to  order  delivery  up  for  destruction  of  all 
work  a  piracy,  articles  created  in  violation  of  a  plaintiff's  right  (a)  Where 
a  defendant  may  possibly  sever  the  passages  extracted  from 
the  protected  work  from  the  rest  of  his  work  he  should  have 
th6  opportunity  of  so  doing.  The  defendant  will,  however, 
have  to  state  on  oath  what  copies  of  his  work  exist,  and 
extract  from  those  copies  which  are  in  his  possession  or 
power,  and  deliver  up  to  the  plaintiff  for  cancellation  all 
passages  copied,  taken  or  colourably  imitated  from  the  plaintiffs 
book ;  and  further  the  defendant  may  be  required  to  produce 
to  the  plaintiff  for  examination  the  copies  after  the  pirated 
passages  have  been  extracted,  and  the  court  will  give  liberty 
foir  the  plaintiff  to  apply  for  a  further  order  if  they  are  dis- 
satisfied with  the  result  (6). 
Defence  The  Statement  of  Defence  may  be  in  the  form  given  in 

cu?arP8?rU"  Appendix  D.,  section  vi.,  of  R.  S.  C,  1883.  The  16th  section  of 
the  Copyright  Act,  1842,  enacts  that  in  actions  for  piracy  the 
defendant  shall  give  notice  of  the  objections  to  the  plaintiff9 s 
title  on  which  he  intends  to  rely ;  and  if  the  nature  of  his 
defence  be  that  the  plaintiff  in  such  action  was  not  the  author 
or  first  publisher  of  the  book  in  which  he  shall  by  such  action 
claim  copyright,  or  is  not  the  proprietor  of  the  copyright 
therein,  or  that  some  other  person  than  the  plaintiff  was  the 
author  or  first  publisher  of  such  book  or  is  the  proprietor  of 
the  copyright  therein,  then  the  defendant  shall  specify  in  such 
notice  the  name  of  the  person  whom  he  alleges  to  have  been 
the  author  or  first  publisher  of  such  book,  or  the  proprietor  of 
the  copyright  therein,  together  with  the  title  of  such  book, 
and  the  time  when,  and  the  place  where,  suoh  book  was  first 
published ;  otherwise  the  defendant  in  such  action  shall  not, 
at  the  trial  or  hearing  of  such  action,  be  allowed  to  give  any 
evidence  that  the  plaintiff  in  such  action  was  not  the  author 
or  first  publisher  of  the  book  in  which  he  claims  such  copy- 
right as  aforesaid,  or  that  he  was  not  the  proprietor  of  the 

(a)  Hole  v.  Bradbury  (1879).  12  Ch-  D.  886 ;  48  L.  J.  Ch.  673  ;  28  W.  R.  39 ; 
41  L.  T.  250.     See  ante  p.  202. 
(ft)   Warns  $  Co.  v.  Seebvhm  (1888),  39  Ch.  D.  73. 


REMEDY  IN   GASES  OF  INFRINGEMENT  OF  COPYRIGHT.  235 

copyright  therein ;  and  at  such  trial  or  hearing  no  other  c±*.  vil 
objection  shall  be  allowed  to  be  made  on  behalf  of  such 
defendant  than  the  objections  stated  in  such  notice,  or  that 
any  other  person  was  the  author  or  first  publisher  of  such 
book,  or  the  proprietor  of  the  copyright  therein,  than  the 
person  specified  in  such  notice,  or  give  in  evidence  in  support- 
of  his  defence  any  other  book  than  one  substantially  corre- 
sponding in  title,  time,  and  place  of  publication,  with  the  title, 
time,  and  place  specified  in  such  notice. 

The  notice  required  by  this  section  may  either  form  part  of 
the  defence,  or  may  be  delivered  separately  (a). 

In  Leader  y.  Purday  (b)  a  gentleman  named  Bellamy  adapted 
words  to  an  old  air  called  '  Postal/  and  procured  a  friend  of 
the  name  of  Home  to  write  an  accompaniment.  The  defen- 
dant, in  an  action  for  piracy  of  the  same,  gave  notioe  of  the 
following  objections,  among  others :  "  That  the  plaintiffs  were 
not  the  owners  of  the  copyright ;  that  there  was  no  subsisting 
copyright  in  the  musical  publication."  It  was  held  that  evidence 
could  not  be  given  by  the  defendant,  that  the  copyright  of  the  air 
was  in  Home,  and  not  assigned  by  writing  to  Bellamy,  Home's  name 
not  being  mentioned  in  the  objections,  as  required  by  the  above 
section.  This  was  decided,  although  the  objection  appeared 
upon  the  plaintiff's  case. 

The  notice  of  objection  is  sufficient,  if  it  allege  a  definite  When  notice 
publication  of  the  disputed  work  at  some  particular  place,  by  8uffictent 
some  definite  party,  either  before,  or  simultaneously  with,  the 
publication  by  the  plaintiff,  or  with  a  publication  in  another 
place  (c) ;  but  a  suggestion  in  an  affidavit  filed  before  the  date 
of  the  statement  of  claim  on  an  interim  injunction  is  not  a 
sufficient  (d)  notice  of  the  objection  nor  a  compliance  with 
section  16. 

In  an  action  in  the  County  Court  for  an  injunction  and  Notice*  of 
damages  for  infringement,  the  plaintiff  with  his  plaint  filed  S^JSJ1,^ 
particulars  basing  his  copyright  upon  a  registration  on  the  in  County 
13th  January,  1887,  but  after  receiving  from  the  defendants  Couri' 
a  notice  of  objection,  filed  amended  particulars  basing  his  copy- 
right on  earlier  publications.     The  defendant  applied  at  the 
trial  to  disallow  the  particulars,  and  the  County  Court  Judge 

(a)  CUlette  v.  Qoode  (1878),  7  Ch.  D.  842  :  Hole  v.  Bradbury  (1879),  12  Ch.  D. 
886  ;  Dicks  v.  Yates  (1881),  50  L.  J.  Ch.  p.  813  ;  Coote  v.  Judd  (1883),  23  Ch.  D. 
727  ;  Hayward  v.  Lely  (1887),  56  h.  T.  418. 

(b)  (1849),  7  G\  B.  4. 

(c)  Boosey  v.  Purday  (1849),  10  Jur.  O.  S.  1088;  see  Boosey  v.  Davidson 
(1849),  13  Q.  B.  257  ;  Leader  v.  Purday,  supra  ;  Sweet  v.  Benning  (1855),  16  C.  B. 
461  ;  BuIIen  and  Leake's  Pleading,  5th  Ed.  870,  872 ;  and  see  Neilson,  v.  Harford 
(1841),  8  M.  A  W.  806.  For  forms  of  particulars  of  objections,  Cocks  v.  Purday 
(1846),  5  C.  B.  862.  {d)  Hayward  v.  Lely  (1887),  56  L.  T.  418. 
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Cap.  vii.  time  when  the  tender  is  made  (a),  and  it  may  be  said  generally 
that  any  offer  the  defendant  may  make  with  regard  to  the 
payment  of  costs  must  have  been  substantially  the  whole  of 
the  costs  which  the  Court  finds  the  plaintiff  to  be  entitled  to 
at  the  trial.  Short  of  that  the  offer  may  be. evidence  of  good 
faith,  but  it  is  not  such  an  offer  as  to  interfere  with  the 
ordinary  course  with  respect  to  costs  (6).  If  both  parties  are 
in  the  -wrong,  the  one  claiming  more  than  he  is  entitled  to 
claim,  and  the  other  offering  less  than  he  was  bound  to  offer, 
costs  will  not  be  given  to  either  side  (c). 

A  bond  fid*  offer  from  the  defendants  before  suit  to  give  the 
plaintiff  all  .the  relief  to  which  he  is  entitled,  and  which  he 
ultimately  obtains  by  the  suit,  may  be  a  reason,  as  we  have 
seen,  for  depriving  him  of  the  costs  of  it  (d)  ;  but  in  Eddsten 
v.  Edelstcn  (e),  Lord  Westbury  said  he  could  not  take  notice  of 
negotiations  antecedent  to  the  suit,  save  in  case  of  bad  faith, 
unless  they  amounted  to  a  release  or  binding  agreement  with 
respect  to  the  cause  of  action.  A  man,  however,  whose  legal 
right  has  been  invaded  is  under  no  obligation  to  make  an 
application  to  the  defendant  before  filing  his  bill  for  an 
injunction  (/).  The  costs  of  the  suit  used  often  to  be  disposed 
of  on  an  interlocutory  application  before  judgment  {g). 

In  Cooper  v.  Whittingham  (A)  Sir  G,  Jessel  said  that  where  a 
plaintiff  came  to  enforce  a  legal  right  and  there  had  been  no 
misconduct  on  his  part  .  .  .  the  court  had  no  discretion  and 
could  not  take  away  his  right  to  costs,  and  Chitty,  J.,  took  the 
same  view  in  Upman  v.  Forester  (i).  But  in  Walter  v.  Stein- 
kopff  (k)  Mr.  Justice  North  said  he  could  not  understand  that 
view,  it  was  in  the  teeth  of  the  several  Orders  and  Act  of 
Parliament,  which  say  that  a  judge  has  a  discretion  which  he 
is  to  exercise,  and  in  the  case  of  The  American  Tobacco  Co.  v. 
Guest  (I),  Stirling,  J.,  took  the  same  view.  Mr.  Justice  North, 
considering  that  in  the  case  in  question  the  defendants  had 

{a)  Fradella  v.  Welle  r,  supra;  Geary  v.  Norton,  supra;  Jamieson  v.  Teague, 
supra;  Burgess  v.  Hill,  supra;  Remnant  v.  Hood  (1860),  27  Beav.  74  ;  Moet  v. 
Couston  (1863),  33  Beav.  578  ;  Schlesinger  v.  Turner,  63  L.  T.  764  ;  W.  N.  (1890), 
p.  224.  (b)  Schlesinger  v.  Turner,  supra. 

(c)  Moet  v.  Couston,  supra  ;  Bee  Rochdale  Canal  Co.  v.  King  (1850),  16  Beav.  630 ; 
Pearee  v.  Wycombe  Baihoay  Co.  (1853),  17  Jur.  660  ;  Ainsworth  v.  Walmerley  (1865), 
L.  R.  1  Eq.  518. 

(d)  Millington  v.  For,  supra  ;  Colburn  v.  Simms,  su/rra  ;  Chappell  v.  Davidson, 
supra ;  Williams  v.  Thomas  (1847),  2  D.  &  Sin.  29,  37  ;  see  Woodman  v.  Robinson 
(1851),  2  Sim.  (N.S.)  204  ;  Xeshitt  v.  Berridge  (1862),  32  Beav.  282. 

{e)  (1862),  1  D.  J.  k  S.  185,  203. 

(/)  Burgess  v.  Hill  (1860),  26  Beav.  244  ;  Burgess  v.  Hately,  lb.  249  ;  Walter  v. 
Steinkopff  {IS92),  3  Ch.  489  ;  8  T.  L.  R.  633. 

(g)  Morg.  &  Dav.  on  Costs,  47-62  ;  Morg.  A  Wurtz.  on  Costs,  73-89. 
(k)  (1880),  15  Ch.  D.  501.  (i)  (1883),  24  Ch.  D.  231. 

(*)  Supra.  (/)  (1892),  1  Ch.  630. 
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been  hardly  dealt  with  by  being  pulled  up  all  at  once  without  °Ap-  VII« 
notice  for  doing  what  they  had  been  doing  for  twelve  years 
past,  decided  that  the  defendants  should  pay  all  the  costs  of 
the  action  down  to  a  certain  day,  and  also  such  further  costs 
as  would  have  been  properly  incurred  by  the  plaintiffs  in  pro- 
ceeding upon  a  motion  unopposed  by  the  defendants  to  make 
the  interlocutory  order  perpetual,  leaving  all  other  costs  to  be 
borne  by  the  parties  who  incurred  them. 

In  a  case  where  the  plaintiff  after  the  hearing,  but  before 
judgment  was  delivered,  became  bankrupt,  the  bill  was  dis- 
missed, but  on  the  defendant  moving  that  the  plaintiff  might 
be  ordered  personally  to  pay  the  costs,  Wood,  V.-C,  refused  to 
make  any  order,  and  his  decision  was  upheld  on  appeal  (a). 

By  the  21  &  22  Vict,  c.  27,  s.  2,  the  Court  of  Chanoery  was 
empowered  to  assess  and  award  damages  either  in  lieu  of,  or  in 
addition  to,  an  injunction  (b);  the  Act  is  repealed  by  46  &  47 
Vict.  c.  49,  s.  3,  but  the  jurisdiction  appears  to  be  retained  by 
s.  5  (b),  and  at  any  rate  the  Court  now  has  power  to  give 
alternative  relief  (c). 

Section  26  of  the  Copyright  Act,  1842,  provides  that  if  in  « Full  costs." 
any  action  for  infringement  a  verdict  shall  be  given  for  the 
defendant,  or  the  plaintiff  shall  become  non-suited  or  discon- 
tinue his  action,  then  the  defendant  shall  have  and  recover  his 
"  full  costs."  This  expression,  however,  does  not  mean  any- 
thing more  than  ordinary  party  and  party  costs  (d). 

All  actions,  suits,  bills,  indictments,  or  informations  for  any  Actions  to  be 
offence  committed  against  the  Act,  must  be  commenced  within  ^J^twth  e 
twelve  calendar  months  after  the  commission  of  the  offence ;  months, 
but  this  limitation  does  not  extend  to  any  actions,  suits,  or 
proceedings  commenced  under  the  Act  in  respect  of  copies  of  To  what  pro- 
books  required  to  be  delivered  to  the  British  Museum  and  the  ^ip|iydoes 
four  other  libraries  (e) ;  nor  to  suits  in  equity,  nor  to  actions  at 
common  law  for  infringement  (/).     Since  the  first  edition  of 
this  work  there  has  been  an  express  decision  in  accordance 
with  the  above  view. 

In  Hogg  v.  Scott  (//)  it  appears  that  in   1868  the  defendant 

{a)  B&ucicanU  v.  Delafield  (1863),  10  Jur.  1063. 

(h)  TiwtUry  v.  Lacy  (1861),  1  H.  &  M.  747i;  Johnson  v.  Wyait  (1863),  2  De  G.  J. 
&  S.  18  ;  Pike  v.  Nicholas  (1870),  L.  R.  5  Ch.  260  ;  Cox  v.  Land  and  Water  Journal 
Co.  (1869),  L.  R.  9  Eq.  324  ;  Smith  v.  Cttatto  (1874),  31  L.  T.  775. 

(c)  Sayer*  v.  Collyer  (1885),  28  Ch.  D.  103,  108. 

\d)  Arery  v.  Wood  (1891),  3  Ch.  115.  As  to  security  for  costs  see  ex  jxirte 
Ilutchin*  v.  Romer  (1879),  W.  N.  99.  (e)  6  &  6  Vict.  c.  45  s.  26. 

(/)  See  the  principle  upon  which  were  decided  the  cases  of  Clark  v.  Bell,  29th  Feb., 
1804  ;  Mor.  Diet,  of  Dec,  No.  3  A  pp.,  Lit.  Prop.  ;  and  Stewart  v.  Black,  9  Hess. 
Cas.  2nd  Ser.  1026 ;  Hogy  v.  Scott  (1874),  L.  R.  18  Eq.  444. 

{g)  Ubi  sup. 
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Cap.  vii.  had  published  the  first  edition  of  a  work,  and  issued  a  second 
edition  in  1872.  The  work  contained  matter  pirated  from  the 
plaintiffs  works.  He  also  intended  to  publish  a  third  edition. 
In  August  1873,  the  plaintiff  applied  for  an  injunction  to 
restrain  the  defendant  from  further  publishing  or  selling  any 
copies  of  such  piratical  work.  One  of  the  defences  set  up  was 
that  the  statutory  limitation  applied  to  all  actions  and  suits, 
whether  for  the  penalties,  or  damages,  or  injunctions,  and  hence 
that  the  plaintiffs  suit. was  barred  by  lapse  of  time.  Vice- 
Chancellor  Hall,  however,  expressed  the  opinion  that  the  word 
"  offence  "  was  not  used  in  the  above  section  in  the  same  sense 
as  in  section  15,  which  gives  an  action  on  the  case  for  damages ; 
that  the  limitation  prescribed  was  intended  to  apply  only  in  cases 
of  penalties  and  forfeitures,  that  it  could  not  operate  to  destroy 
the  property  secured ;  and  that  an  action  for  damages,  or  a  suit 
for  an  injunction  might  be  maintained,  although  more  than  a 
year  had  passed  since  the  wrong  was  done.  But,  however  this 
might  be,  he  had  no  doubt  that  the  defendant  could  not  go  cm 
committing  new  wrongs  or  offences  by  continually  publishing 
and  selling  the  piratical  work,  in  violation  of  the  plaintiffs  right 
of  property.     The  injunction  was  therefore  granted. ' 

It  has  been  suggested  that  the  period  of  limitation  given  by 
section  26  has  been  reduced  from  twelve  months  to  six  months  by 
virtue  of  the  Public  Authorities  Protection  Act,  1893  (a).  Sec- 
tion 2  of  that  Act  repeals  section  26  of  the  Copyright  Act,  1842, 
so  far  as  relates  to  "any  proceeding  to  which  this  Act  applies/'  and 
by  section  1,  provides  a  limitation  of  six  months  within  which 
actions,  prosecutions  and  proceedings  must  be  taken  or  brought. 
But  it  seems  clear  that  this  Act  only  applies  to  actions,  prose- 
cutions, and  proceedings  commenced  against  "  any  person  for 
any  act  done  in  pursuance,  or  execution,  or  intended  execution 
of  any  Act  of  Parliament,  or  of  any  public  duty  or  authority, 
or  in  respect  of  any  alleged  neglect  or  default  in  the  execution 
of  any  such  Act,  duty,  or  authority  n  (b) ;  and  that  in  all  other 
cases  the  old  limitation  of  twelve  months  remains. 

(a)  56  &  57  Vict.  c.  61 ;  see  Mnddock  v.  Blacfaeood  (1898),  1  Ch.  64. 
(J)  See  sect.  1. 
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CHAPTER  VIII. 

NEWSPAPERS. 

Papers  for  circulating  news  were  first  used  in  England  in  the  Newspapers. 
reign  of  Queen  Elizabeth  (a).     It  was  not  until  the  reign  of 
Queen  Anne  that  any  notice  appears  to  have  been  taken  of 
them  by  the  legislature. 

The  Acts  of  Parliament  on  the  subject  of  the  press  are 
36  Geo.  III.  c.  8 ;  39  Geo.  III.  c.  79  ;  51  Geo.  III.  c.  65  ; 
55  Geo.  IIL  c.  101;  60  Geo.  III.  &  1  Geo.  IV.  c.  9 ;  11 
Geo.  IV.  &  1  Wm.  IV.  c.  73 ;  6  &  7  Wm.  IV.  c.  76 ;  2  &  3 
Vict.  c.  12 ;  5  &  6  Vict  c.  82  ;  9  &  10  Vict.  c.  33  ;  16  A  17 
Vict.  c.  59.  They  were,  with  the  exceptions  hereafter 
enumerated,  repealed  by  "The  Newspapers,  Printers,  and 
Reading  Booms  Repeal  Act,  1869  "  (the  32  &  33  Vict.  c.  24). 

Every  person  printing  any  paper,  except  bills,  bank-notes,  Name  and 
bonds,  deeds,  agreements,  receipts,  Ac.,  or  any  paper  printed  pj^rto 
by  the  authority  of  any  public  board  or  public  officer  (6),  for  appear. 
profit,  must  keep  one  copy  at  least  of  such  paper,  and  write  or 
print  thereon  the  name  (c)  and  abode  ot  his  employer,  and,  if 
required,  produce  and  show  the  same  to  any  justice  of  the 
peace  within  six  months  next  after  the  printing,  on  penalty,  in 
case  of  neglect  or  refusal  of  the  sum  of  £20  (d). 

If  any  person  file  a  bill  for  the  discovery  of  the  name  of  any 
person  concerned  as  printer,  publisher,  or  proprietor  of  any 
newspaper,  or  of  any  matters  relative  to  the  printing  or  pub- 
lishing of  any  newspaper,  in  order  the  more  effectually  to  bring 
or  carry  on  any  sijit  or  action  for  damages  alleged  to  have  been 
sustained  by  reason  of  any  slanderous  or  libellous  matter  con- 
tained in  any  such  newspaper  respecting  such  person,  it  is 
provided  by  the  19th  section  of  the  6  &  7  Wm.  IV.  c.  76,  that 
it  shall  not  be  lawful  for  the  defendant  to  plead  or  demur  to 

(«)  The  oldest  newspaper  extant  is  dated  July  23, 1588, '  The  English  Mercurie, 
published  by  authoritie  for  the  prevention  of  false  reports.'  It  is  among  the  state 
papers  in  the  British  Museum  :  Godson  on  Patents,  &c,  249. 

(b)  51  Geo.  III.  c.  65,  s.  3. 

M  See  Bendey  t.  Bigrwld  (1821),  5  B.  A  Aid.  335. 

id)  39  Geo.  III.  c.  79,  s.  29  ;  32  &  33  Vict  c.  24  ;  33  &  34  Vict.  c.  99. 

Q 
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Cap.  VIII. 


Prosecutions 
to  be  com- 
menced 
within  three 
months. 


All  proceed- 
ings to  be 
conducted  in 


such  bill  He  may  be  compelled  to  make  the  discovery 
required,  which  discovery,  however,  cannot  be  used  in  any  pro- 
ceeding against  the  defendant  except  in  that  for  which  the 
discovery  is  made  (a). 

By  the  2  &  3  Vict.  c.  12,  s.  2,  it  is  provided  that  every 
person  who  shall  print  any  paper  or  book  whatsoever  which 
shall  be  meant  to  be  published  or  dispersed,  and  who  shall  not 
print  upon  the  front  of  every  such  paper,  if  the  same  shall  be 
printed  on  one  side  only,  or  upon  the  first  or  last  leaf  of  every 
paper  or  book  consisting  of  more  than  one  leaf,  in  legible 
characters,  his  or  her  name  and  usual  place  of  abode  or 
business,  and  every  person  who  shall  publish  or  disperse,  or 
assist  in  publishing  or  dispersing  any  printed  paper  or  book  on 
which  the  name  and  place  of  abode  of  the  person  printing  the 
same  shall  not  be  printed  as  aforesaid,  shall,  for  every  copy  of 
such  paper  so  printed  by  him  or  her,  forfeit  a  sum  of  not  more 
than  £5  (b). 

In  the  case  of  books  or  papers  printed  at  the  University 
Press  of  Oxford  or  the  Pitt  Press  of  Cambridge,  the  printer, 
instead  of  printing  his  name  thereon,  is  to  print  the  following 
words :  "  Printed  at  the  University  Press,  Oxford,"  or,  "  The 
Pitt  Press,  Cambridge,"  as  the  case  may  be  (c). 

These  enactments  do  not  extend  to  papers  printed  by  the 
authority  and  for  the  use  of  Parliament  nor  to  impressions  of 
engravings,  or  the  printing  of  the  name  and  address  or  business 
or  profession  of  any  person,  and  the  articles  in  which  he  deals, 
or  to  any  papers  for  the  sale  of  estates  or  goods  by  auction  or 
otherwise  (d). 

Prosecutions  must  be  commenced  within  three  months  after 
the  penalty  is  incurred  ;  and  where  the  penalty  incurred  does 
not  exceed  £20  it  may  be  recovered  before  any  justice  of  the 
peace  for  the  county  or  place  where  the  same  may  have  been 
incurred,  or  where  the  offending  party  may  happen  to  be  (e) ; 
one  moiety  of  such  penalty  is  to  go  to  the  informer  and  the 
other  to  the  Crown. 

By  the  4th  section  of  the  2  &  3  Vict.  c.  12,  and  9  &  10 
Vict.  c.  33,  s.  1,  no  action  for  penalties  may  be  commenced 

{a)  See  Dixon  v.  Enoch  (1871),  L.  R.  13  Eq.  394  ;  20  W.  R.  359.  Actions  for 
discovery  are  now  practically  obsolete,  the  effect  of  sect.  24,  s-s.  7  of  the  Judicature 
Act  being  to  give  jurisdiction  to  the  Court,  before  whom  a  cause  or  matter  is 
pending,  to  order  therein  all  discovery  in  aid  of  the  claim  or  defence  which  could, 
before  the  Act,  have  been  obtained  by  a  bill  of  discovery.  R.  S.  0.  Or.  xxxi.  Ses 
Annual  Practice. 

(b)  And  a  printer  whose  name  does  not  thus  appear  cannot  recover  in  an  action 
for  work  and  labour  for  printing  it ;  Marchant  v.  Eran*  (1818),  2  Moore,  14. 

(c)  2  &  3  Vict.  c.  12,  s.  3.  (d)  39  Geo.  HI.  c.  79,  as.  28  &  31. 
(e)  39  Geo.  Til.  c.  79,  ss.  35,  36. 
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except  in  the  name  of  the  Attorney-  or  Solicitor-General  in    cap.  viii. 

England,  or  the  Queen's  Advocate  in  Scotland ;   and  every  ihe  name  of 

action,  bill,  plaint,  or  information  which  may  be  commenced  or  the  Attorney- 

.    ,  .    ,,  -  .  *  or  Solicitor- 

prosecuted  m  the  name  or  names  of  any  other  person  or  persons,  General. 

and  any  proceeding  thereon,  are  thereby  declared  null  and  void 

to  all  intents  and  purposes  (a). 

By  the  Newspaper  Libel  and  Registration  Act,  1881  (J),  a  Definition  of 
register  of  newspaper  proprietors  as  defined  by  the  Act  is  newBPftPer 
established  under  the  superintendence  of  a  registrar.  Section  1 
of  the  Act  defines  the  word  "  newspaper  "  to  mean  any  paper 
containing  public  news,  intelligence  or  occurrences,  or  any 
remarks  or  observations  thereon  printed  for  sale  and  published 
in  England  or  Ireland  periodically  or  in  parts  or  numbers  at 
intervals  not  exceeding  26  days  between  the  publication  of 
any  two  such  papers,  parts,  or  numbers.  Also  any  paper 
printed  in  order  to  be  dispersed  and  made  public  weekly  or 
oftener,  or  at  intervals  not  exceeding  26  days,  containing  only 
or  principally  advertisements. 

The  word  "  proprietor  "  is  defined  to  mean  and  include  as  Definition  of 
well  the  sole  proprietor  of  any  newspaper  as  also,  in  the  case  prop™61**- 
of  a  divided  proprietorship,  the  persons  who  as  partners  or 
otherwise  represent  and  are  responsible  for  any  share  or  interest 
in  the  newspaper  as  between  themselves  and  the  persons  in 
like  manner  representing  or  responsible  for  the  other  shares  or 
interests  therein. 

Where  in  the  opinion  of  the  Board  of  Trade  inconvenience 
would  arise  or  be  caused  in  any  case  from  the  registering  of 
the  names  of  all  the  proprietors  of  the  newspaper  (either  owing 
to  minority,  coverture,  absence  from  the  United  Kingdom, 
minute  sub-division  of  shares  or  other  special  circumstances), 
the  Board  may  authorize  the  registration  of  such  newspaper  in 
the  name  or  names  of  some  one  or  more  responsible  "  repre- 
sentative proprietors  "  (c). 

Printers  and  publishers  are  to  make  annual  returns  in  the  Annual 
month  of  July  (d)  according  to  scheduled  form  of—  maZby°  * 

(a)  The  title  of  a  newspaper  ;  printers  and 

(b)  The  names  of  all  the  proprietors   of   such  newspaper pubhshere 

together  with  their  respective  occupations,  places  of 
business  (if  any),  and  places  of  residence ; 

(a)  32  &  33  Vict,  c  24.  (6)  44  &  45  Vict.  c.  00,  s.  8. 

(c)  Sect.  7. 

(d)  It  will  be  seen  that  no  provision  is  made  for  the  immediate  registration  of  a 
newspaper  whose  first  number  appears  in  any  other  month  than  July,  and  conse- 
quently a  newspaper  started  in  August  may  be  regularly  published  for  nearly  a  year 
before  any  necessity  for  registration  arises  under  the  Act.  See,  too,  the  11th 
section  as'to  transfer. 
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cap.  vin.    and  would   have   been  inserted  by  name  if   intended  to  be 
included  (a). 

The  decision  has  not  been  followed,  and  in  Walter  v.  Hovx  (b), 
Sir  George  Jessel,  M.R.,  held  that  a  newspaper  was  within  the 
Act  and  required  registration. 

A  newspaper  is  clearly  "  a  book  "  within  the  Copyright  Act, 
1842,  and  all  the  provisions  of  that  statute  concerning  books 
apply  also  to  newspapers  so  far  as  the  circumstances  allow. 
They  must  therefore  be  registered  at  Stationers'  Hall.  And  as 
each  single  number  of  a  newspaper  is  a  book  within  the  Act,  a 
separate  registration  of  a  single  number  may  be  made  (c).  But 
the  19  th  section  applies  more  particularly  to  the  registration 
of  periodical  publications,  so  that  registration  of  the  first 
number  will  protect  all  future  numbers  (d).  As  we  have  seen 
in  the  case  of  books,  non-registration  does  not  affect  the  copy- 
right, but  is  a  condition  precedent  only  to  suing.  Consequently 
it  is  not  neoessary  to  register  before  infringement  of  copyright 
has  taken  place.  It  is  sufficient  if  the  registration  is  made  at 
any  time  after  publication  and  before  the  action  for  infringe- 
ment of  copyright  is  brought.  An  action  then  lies  for  infringe- 
ment occurring  both  before  and  after  registration. 
Points  as  to  The  main  points  as  to  registration  have  been  already  dealt 
registration.  w^  umier  ^e  head  Registration,  and  these  points  we  may 
briefly  summarize  here  thus : — 

1.  Registration   of  a  newspaper    or    other  periodical  must 

be  made  after  publication,  registration  before  publica- 
tion is  invalid. 

2.  Registration  in  order  to  apply  to  the  whole  series  must 

be  of  the  first  number,  or  of  the  first  number  pub- 
lished after  the  passing  of  the  Copyright  Act,  1st  July, 
1842. 

3.  Registration  of  any  single  number  will  be  effectual  to 

protect  the  contents  of  that  number. 

4.  Registration  to  be  effectual  must  be  of  the  exact  title 

of  the  newspaper  or  other  periodical,  the  exact  date  of 
its  first  publication — that  is  of  the  day  of  the  month 
as  well  as  month  and  year. 

(a)  (1869),  18  W.  R.  206;  L.  R.  9  Bq.  824;  89  L.  J.  (Ch.)  152;  21  L.  T.  (N.S.) 
548  ;  Kelly  v.  Hutton  (1868),  L.  R.  3  Ch.  App.  703. 

(h)  (1881),  17  Ch.  Div.  708  ;  Gate  and  others  v.  The  Deron  and  Exeter  CotuAitv- 
tional  Newspaper  Co.  (Limited)  (1889),  40  Ch.  D.  500  ;  5  T.  L.  R.  229  ;  The  Trade 
Auxiliary  Co.  v.  Middlesbrough  and  District  Tradesmen's  Protection  Association 
(1889),  40  Ch.  D.  425  ;  5  T.  L.  R.  168,  254  ;   Walter  v.  Lane  (1900),  A.C.  539. 

{c)  Dicks  v.  Yatos  (1881),  18  Ch.  D.  76 ;  Johnson  v.  Newnes  (1894),  3  Ch.  663 ; 
Walter  v.  Lane  (1900),  A.C.  539. 

{d)  Bradbury  v.  Sharp  (1891),  W.  N.  148. 
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5.  Where  the  proprietor  of  the  newspaper  and  the  publisher    Cap.  viii. 

are   different   persons,  the  names   of   both    must    be 
registered. 

6.  Where  the  proprietors  or  publishers  ftre  a  firm,  either  the 

names  of  all    the  partners  or  the  partnership  name 

may  be  registered. 
A  case  which  may  be  regarded  as  a  leading  case  on  registra-  Mvk*  v. 
tration  is  that  of  Dicks  v.  Yates  (a).  In  this  case  the  action  Yate*' 
was  brought  by  the  proprietor  of  a  journal  called  '  Every 
Week '  against  the  proprietor  of  the  f  World '  for  infringement 
of  copyright.  The  infringement  complained  of  was  in  respect 
to  a  novel, '  Splendid  Misery,'  which  was  being  published  in 
the  plaintiffs  journal  in  weekly  instalments,  and  one  of  the 
objections  taken  by  the  defendant  was  that  there  was  no 
proper  registration.  On  the  part  of  the' plaintiff  it  was  proved 
that  there  had  been  two  registrations.  The  first  registration 
was  of  the  journal  itself,  '  Every  Week,'  and  this  had  been 
made  before  the  first  number  of  that  publication  had  appeared. 
The  second  was  of  the  proprietorship  of  the  novel.  In  it  the 
date  given  as  the  day  of  first  publication  was  the  date  of  the 
issue  of  the  journal  which  contained  the  first  instalment  of  the 
novel.  This  registration  was  made  after  all  the  work  had 
been  published.  It  was  held  by  the  Court  of  Appeal  that  the 
registration  of  the  journal  having  taken  place  previous  to 
publication  was  bad,  but  that  the  registration  of  the  novel, 
though  it  took  place  after  the  whole  story  had  appeared,  was 
good.  Jessel,  M.R.,  in  delivering  judgment,  said  :  "  The  first 
registration  is  a  registration  of  '  Every  Week/  That  appears 
to  be  a  bad  registration,  because  it  was  made  before  that 
periodical  was  published  at  all.  But  there  is  a  second  regis- 
tration, and  the  second  registration  is  of  the  first  part  of 
'  Splendid  Misery/  and  is  in  .every  respect  correct,  unless  we 
accede  to  the  argument  that  the  registration  is  invalid  because 
at  the  time  the  first  part  was  registered  the  second  and  sub- 
sequent parts  had  been  published.  I  am  quite  unable  to  follow 
that  argument.  The  registration  informs  the  public  of  every- 
thing that  the  public  could  have  any  possible  desire  or  right 
to  know.  It  cannot  be  less  a  registration  of  the  first  part 
because  the  other  parts  had  been  published.  Each  part  may 
be  registered  separately,  each  part  is,  according  to  the  defi- 
nition in  the  Act  of  Parliament,  a  book.  It  appears  to  me 
there  is  no  tenable  objection  to  the  second  registration." 

It  follows  from  a  newspaper  being  a  "  book  "  within   the  Copies  of 

newspapers 
(a)  (1881),  18  Ch.  D.  76.  *^ 
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meaning  of  the  Copyright  Act,  1842,  that  the  publisher  is 
bound  to  deliver  a  copy  of  every  issue  at  the  British  Museum, 
and  if  demanded  copies  must  be  delivered  at  Stationers'  Hall 
for  the  Bodleian,  •  the  University  Library,  Cambridge,  the 
Advocates'  Library,  Edinburgh,  and  the  Library  of  Trinity 
College,  Dublin.  The  penalty  for  non-compliance  with  the 
Act  in  this  respect  is  £5,  and  the  value  of  the  copy  not 
delivered. 

Registration  under  the  Copyright  Acts  for  the  purpose  of 
suing  for  infringement  of  copyright  must  not  be  confounded 
with  the  registration  of  the  newspaper  under  the  Newspaper 
Libel  and  Registration  Act  of  1881,  which  has  nothing  what- 
ever to  do  with  the  copyright  (a). 

Consequently  the  proprietor  of  a  newspaper  registered  as  a 
serial  publication  under  the  Copyright  Act,  1842,  can  sue  in 
respect  of  his  copyright  in  matters  published  in  his  paper, 
though  neither  the  name  of  the  proprietor  nor  the  title  of  the 
paper  is  registered  under  the  Newspaper  Libel  and  Registration 
Act,  1881.  And  an  injunction  was  granted  to  three  plaintiffs, 
the  proprietors  of  three  several  serial  publications  registered 
under  the  Copyright  Act,  to  restrain  the  infringement  of  their 
joint  copyright  in  matter  printed  in  all  three  publications, 
though  the  printed  matter  was  copied  not  from  either  of  the 
three  publications,  but  from  a  reproduction  of  the  same  matter 
issued  in  another  form  by  the  authority  of  one  of  the  plaintiffs 
without  further  registration  under  the  Copyright  Act  (6). 

A  coloured  plate  headed  "  Supplement  '*  to  a  periodical  regis- 
tered as  a  newspaper  and  referred  to  as  "  Our  illustration  for 
this  week,"  was  held  to  be  part  of  the  newspaper  as  regards 
copyright,  though  not  physically  attached  to  the  newspaper  (c); 
but  the  registration  of  the  newspaper  does  not  protect  illustra- 
tions, the  copyright  in  which  belongs  to  another  person  not 
the  proprietor  of  the  newspaper  (d). 

In  a  case  which  came  before  Lord  Curriehill,  in  November 
1875,  wherein  Mr.  Charles  Reade  brought  an  action  against 
the  '  Glasgow  Herald '  for  damages  for  infringement  of  copy- 
right by  the  publication  of  his  sketch  called  '  A  Hero  and 
Martyr/  which  appeared  originally  in  the  '  Pall  Mall  Gazette,' 

(a)  A  large  number  of  magazines,  story  papers,  papers  composed  of  scraps  of 
miscellaneous  reading,  and  the  like,  though  issued  periodically,  are  not  "  news- 
papers "  under  this  Act,  and  the  authors  or  proprietors  are  therefore  under  no 
obligation  to  register,  nor  can  they  claim  the  protection  afforded  by  the  Act. 

{b)  QUe  v.  Devon  and  Exeter  OmetUutional  Xewtpaper  Of.  (1889),  40  Ch.  D.  500  ; 
58  L.  J.  Oh.  288  ;  60  L.  T.  672 ;  37  W.  R.  487 ;  5  T.  L.  R.  229 ;  The  Trade 
Auxiliary  Of.  (Limited)  v.  Jackson  (1887),  4  T.  L.  R.  130. 

{c)  Qmyns  v.  Hyde  (1896),  W.  N.  9  ;  72  L.  T.  250. 

(d)  Petty  v.  Taylor  (1897),  1  Ch.  466. 
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and  which  the  4  Herald '  had  transmitted  daily  from  London  Cap,  vih. 
by  its  special  wire  for  the  next  day's  paper ;  his  Lordship,  in 
giving  judgment,  so  far  as  concerned  the  plea  of  irrelevancy 
set  up  by  the  defendants  against  the  plaintiff's  action,  said : 
"  The  defenders  maintain  that  as  the  London  newspaper  is  not 
registered  as  copyright,  they  are  entitled  to  copy  and  publish 
in  their  journal  anything  which  appears  in  it,  and  that  even 
if  its  proprietor  might  have  a  title  to  sue  for  damages  for  suoh 
appropriation  of  matter  published,  the  author,  who  has  been 
paid  by  the  proprietors  for  the  right  to  publish  such  matter, 
has  no  action  against  the  journal  so  appropriating.  This 
raises  a  question  of  great  importance  both  to  authors  and 
journalists.  I  am  of  opinion  that  the  defence  is  not  relevant, 
and  that  the  counter-issues  proposed  by  the  defenders  must  be 
disallowed.  I  know  of  no  principle  or  authority  holding  that 
the  author  loses  his  copyright  by  permitting  third  parties  to 
print  and  publish  his  work.  To  hold  suoh  a  doctrine  would, 
I  think,  be  analogous  to  holding  that  a  patentee  loses  his 
monopoly  on  licensing  a  third  party  to  manufacture  his  patented 
invention  "  (a). 

There  can  be  little  doubt  but  that  there  is  copyright  in  the  Copyright 
literary  form  given  to  news — not  in  the  substance  of  the  news  m  pews 
itself,  but  in  the  form  in  which  it  is  conveyed,  and  this  even 
where  it  consists  of  a  mere  statement  or  summary,  and  the 
information  is  with  respect  to  the  current  events  of  the  day  (b). 
As  to  what  is  known  asa"  descriptive  report/'  whether  of  the 
proceedings  in  a  law  court  or  Parliament,  or  at  any  public 
meeting,  there  can  be  no  doubt  that  copyright  attaches.  One 
newspaper  cannot  legally  use  the  telegrams  sent  to  another, 
but  we  are  not  able  to  go  so  far  as  to  admit  copyright  in  the 
substance  of  the  news  as  distinguished  from  the  form  oi 
language  by  which  that  substance  is  conveyed, 

Press  agencies  have  received  protection  in  two  recent  cases.  Press 
In.  Exchange  Telegraph  Co.  v.  Gregory  and  Go.  (c)  the  plaintiffs, BgencIe8- 
under  a  contract  with  the  committee  of  the  London  Stock 
Exchange,  obtained  valuable  information  as  to  the  prices  of 
stocks  and  shares  from  time  to  time  during  the  day.  This 
information  the  plaintiffs  handed  on  to  their  subscribers  by 
means  of  tape  machines,  the  subscribers  expressly  agreeing  not 
to  sell  or  communicate  to  non-subscribers  the  intelligence  thus 
supplied   to    them.     The   defendants   had  been  at  one  time 

(a)  See  The  Trade  Auxiliary  Co.  (Limited)  v.  Jackton,  $upra. 

(b)  Per  North,  J.,  Walter  v.  Steinkopff  (18M),  3  Ch.  489,  495. 

(<?)  (1896),  1  Q-  B.  147 ;  Gilbert  v.  Star  Newspaper  Co.  (1894),  11  T.  L.  R.  4. 
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Cap,  viii.  subscribers  of  the  plaintiffs',  but  the  latter  had  recently  refused 
to  continue  them  as  such,  and  they  had  succeeded  in  surrep- 
titiously obtaining  the  information  from  another  subscriber,  and 
posted  the  information  thus  received  in  their  offices.  The 
Court  held  that  the  plaintiffs  had  a  right  of  property  at 
common  law  in  the  information,  and  were  entitled  to  an 
injunction  restraining  the  defendants  from  infringing  their 
copyright  and  from  continuing  to  induce  any  subscriber  of  the 
plaintiffs'  to  supply  them  with  the  information  in  breach  of 
his  contract  with  the  plaintiffs. 

This  decision  was  followed  in  the  case  of  Exchange  Telegraph 
Co.  v.  Central  News  (a),  where  an  injunction  was  sought  to 
restrain  the  defendants  from  improperly  copying  information 
as  to  the  results  of  horse  races  at  Manchester,  collected  by 
the  plaintiffs  and  communicated  to  the  plaintiffs'  subscribers, 
and  for  communicating  the  information  so  copied  to  the  defen- 
dants' subscribers.  It  was  sought  to  distinguish  this  case  from 
the  case  of  Exchange  Telegraph  Co.  v.  Gregory  and  Co.,  on  the 
ground  that  the  result  of  a  horse  race  is  public  property,  but 
Mr.  Justice  Stirling  refused  to  acknowledge  the  distinction. 
"  The  information,"  he  said,  "  was  not  made  known  to  the 
whole  world ;  it  was,  no  doubt,  known  to  a  large  number  of 
persons,  but  a  great  many  more  were  ignorant  of  it.  By  the 
expenditure  of  labour  and  money  the  plaintiffs  had  acquired 
this  information,  and  it  was,  in  their  hands,  valuable  property 
in  this  sense — that  persons  to  whom  it  was  not  known  were 
willing  to  pay,  and  did  pay,  money  to  acquire  it."  An  in- 
junction was  granted. 

Racing  tips.  With  these  cases  must  be  compared  the  case  of  Chilton  v. 
Progress  Printing  Co.  (b).  There  the  plaintiff,  who  was  the 
publisher  of  a  registered  weekly  periodical,  inserted  each  week, 
under  the  title  of  'One  Horse  Selections,'  a  list  of  horses 
which  he  expected  to  win  at  races  in  the  ensuing  week.  The 
defendants  published  each  day  at  race-meetings  a  sheet. or 
card  giving,  under  the  title,  '  The  Specials,  One  Horse  Finals,' 
a  list  of  horses  which  the  plaintiff  and  other  sporting  autho- 
rities had  selected  as  likely  to  win  in  races  on  that  particular 
day,  with  the  names  of  those  who  had  selected  them.  The 
Court  of  Appeal  held,  affirming  Kekewich,  J.,  that  the  announce- 
ment of  the  horses  which  the  plaintiff  had  selected  as  winners 
was  not  in  the  nature  of  a  literary  composition  which  could  be 
protected  under  the  Copyright  Acts,  and  that  the  defendants 
had  not  infringed  the  copyright  in  the  plaintiffs'  periodical. 

(a)  (1897),  2  Oh.  48.  (ft)  (1895),  2  Ch.  29. 


NEWSPAPERS.  251 

It  has  now  been  decided,  in  accordance  with  the  opinion    Cap.viii. 
expressed  in  the  last  edition  of  this  work,  that  a  shorthand  Reports  of 
reporter  has   copyright  in  his  verbatim   report  of  a  public  8Peeche8- 
speech  (a).     In  the  case  which  decided  this,  the  reports  in 
question  were  of  certain  speeches  of  Lord  Rosebery,  in  which 
Lord  Rosebery  did  not  assert  any  copyright,  and  the  infringe- 
ment complained  of  was  the  publishing  of  the  entire  speeches ; 
but  no  doubt  in  such  cases  considerable  freedom  of  quotation 
will  be  permitted. 

The  proprietor  of  a  newspaper  who  hfas  employed  and  paid  a  Article* 
writer  of  articles  appearing  in  it  can,  upon  registration,  restrain 
any  other  person  from  publishing  such  articles  for  twenty-eight 
years,  but  he  is  not  entitled  to  publish  the  articles  separately 
without  the  consent  of  the  writer.  A  reprint  of  the  original 
issue  will  not  be  regarded  as  a  separate  publication,  but  re- 
publishing an  article  in  any  other  form  would  amount  to  such. 
The  question  came  before  the  court  in  a  case  (b)  where  the 
plaintiff  was  the  writer  of  a  novel  which  had  appeared  in  the 
defendant's  paper,  the  '  London  Journal/  The  defendant  began 
the  issue  of  what  was  called  "  supplementary  numbers,"  which 
could  be  bought  along  with  or  separate  from  the  current 
numbers.  They  were  composed  of  stories  and  other  matter 
which  had  previously  appeared  in  the  '  London  Journal.'  The 
plaintiff's  story  appearing  in  these  supplementary  numbers,  he 
applied  for  an  injunction  on  the  ground  that  this  was  a  separate  . 
publication  of  it.  Stuart,  V.-C,  held  that  he  was  entitled  to 
the  relief  sought.  The  Vice- Chancellor  considered  that  pub- 
lishing separately  must  mean  separately  from  something. 
"  What,"  said  he,  "  is  that  publishing  which  the  Act  of 
Parliament  says  shall  not  be  separately  made  ?  It  must  be 
the  publishing  of  the  part  or  portion  separately  from  that 
which  has  been  before  published  "  (c). 

During  the  twenty-eight  years  after  publication  of  an 
article  in  a  newspaper,  the  right  of  the  author  is  simply  to 
prevent  a  publication  of  the  matter  separately,  and  this  right 
he  has  independent  of  any  registration.  Upon  the  expiration 
of  the  twenty-eight  years  the  copyright  reverts  to  the  author 
for  the  remainder  of  the  full  term  of  copyright. 

This  is  the  result  of  the  absence  of  any  agreement  between 
the   parties,   and  it    must    be   remembered    that  under    the 

{a)  Walter  v.  Lane  (1900),  A.  C.  639  ;  69  L.  J.  Ch.  699  ;  81  L.  T.  571  ;  48  W.  R. 
228. 

(b)  Smith  v.  Johnson  (1863),  33  L.  J.  Ch.  137  ;  Johmm  v.  Newnes  (1894),  3  Ch. 
663. 

(c)  See,  too,  Mayhem  v.  Maxwell  (1860),  1  John.  &  Hem.  312. 
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18th  section  of  the  Act  ot  1842,  the  author  may  reserve  to 
himself  the  separate  right  of  publication  even  during  the 
period  of  twenty-eight  years,  or  he  may  agree  to  the  vesting 
of  the  whole  of  the  copyright  in  the  proprietor  of  the  news- 
paper absolutely. 

Article  VII.  of  the  Berne  Convention,  as  modified  by  the 
Additional  Act  of  Paris  1 896,  provides  that  serial  stories,  includ- 
ing tales,  published  in  newspapers  or  periodicals  of  one  of  the 
countries  of  the  Union,  may  not  be  reproduced,  in  original  or 
translation,  in  the  other  countries,  without  the  sanction  of  the 
authors  or  of  their  lawful  representatives.  Tbis  stipulation  is 
to  apply  equally  to  other  articles  in  newspapers  or  periodicals, 
when  the  authors  or  editors  shall  have  expressly  declared  in 
the  newspaper  or  periodical  itself  in  which  they  shall  have 
been  published  that  the  right  of  reproduction  is  prohibited. 
In  the  case  of  periodicals  it  is  to  suffice  if  such  prohibition  be 
indicated  in  general  terms  at  the  beginning  of  each  number. 
In  the  absence  of  such  prohibition,  such  articles  may  be  re- 
produced on  condition  that  the  source  is  acknowledged.  The 
prohibition  contained  in  this  Article  does  not,  however,  apply 
to  articles  or  political  questions,  to  the  news  of  the  day,  or  to 
miscellaneous  information. 

It  may  be  mentioned  here  that  letters  and  other  manu- 
scripts sent  to  the  editor  of  a  newspaper,  as  agent  for  the 
proprietor  are  the  property  of  the  latter,  and  if  the  editor 
after  ceasing  to  be  editor  attempts  to  use  them  for  his  own 
purposes  he  will  be  restrained  on  the  application  of  the  pro- 
prietor, and  be  compelled  to  hand  over  such  letters  or  other 
manuscripts  (a). 

There  is  no  obligation  on  the  part  of  the  proprietor  of  a 
newspaper  to  insert  or  to  preserve  any  manuscript  sent  to  him 
uninvited,  and  if  the  manuscript  be  lost  or  destroyed,  the 
author  cannot  recover  for  its  value.  Of  course,  if  an  editor  or 
proprietor  undertook  to  return  unaccepted  communications 
the  case  would  be  different. 

Difficulties  sometimes  arise  by  reason  of  alterations  made  in 
the  matter  communicated  by  correspondents  and  others  to 
newspapers.  The  rule  may  be  taken  to  be  as  follows :  Where 
the  author's  name  appears,  any  alterations  of  a  nature  which 
may  affect  the  credit  or  the  literary  reputation  of  the  author 
would  be  illegal,  and  an  injunction  might  be  obtained  to  re- 
strain the  publication  (b).     Of  course,  if  the  communication, 

{a)  Hogg  v.  Kirby  (1803),  8  Ves.  215. 

(b)  But  see  Lee  v.  Oibbivgz  (1892),  9  T.  L.  B.  778 ;  Athenauin,  18th  August,  1892. 


NEWSPAPERS.  253 

though  signed,  contained  any  matter  of  an  objectionable  or  CAP-  vln- 
offensive  description  this  might  be  omitted,  but  the  insertion 
of  new  matter  which  would  have  the  effect  of  distorting  the 
writer's  meaning  would  not  be  permissible.  In  Archbold  v. 
Sweet  (a),  where  the  plaintiff  had  written  a  law  book  on  the 
Law  of  Pleading  and  Evidence  in  Criminal  Cases,  and  the 
defendant,  who  had  acquired  the  copyright,  brought  out  a  new 
edition  by  another  person  without  a  statement  appearing  that 
it  was  so  edited,  and  in  this  edition  were  several  serious  errors 
which  were  likely  to  prove  prejudicial  to  the  author's  reputa- 
tion as  a  legal  writer,  the  court  considered  the  publication  a 
libel  on  the  author.  So  where  an  application  was  made  for  an 
injunction  to  restrain  the  defendants  from  advertising  the 
plaintiff's  name  in  connection  with  the  representation  of  an 
opera  called  '  Les  Brigands,'  and  it  appeared  that  the  defen- 
dants had  inserted  into  Mr.  Gilbert's  version  of  the  libretto 
two  songs  which  were  not  written  by  him  and  had  omitted  a 
solo  by  him,  Mr.  Justice  Denman,  in  delivering  judgment, 
said :  "  He  considered  what  had  been  done  did  not  justify  the 
granting  of  an  interlocutory  injunction  unless  it  had  been 
done  in  bad  faith,  or  the  acts  had  been  of  such  a  kind  as  to 
injure  the  reputation  of  the  plaintiff.  If  the  songs  had  been 
scandalous  or  indecent,  there  would  have  been  a  strong  ground 
for  the  court  interfering.  There  was  nothing  of  the  kind 
here,  only  advertisements  attributing  to  Mr.  Gilbert  what  was 
not  his  work,  but  only  to  a  very  small  extent.  .  .  .  He  con- 
sidered it  too  strong  a  measure  to  hamper  this  performance  by 
an  interlocutory  injunction  where  no  substantial  injury  had 
been  done,  and  no  substantial  injury  was  likely  to  be  done  to 
Mr.  Gilbert."  On  appeal  this  decision  was  substantially 
affirmed  (6). 

As  to  unsigned  communications,  the  right  of  the  editor  to 
alter  seems  to  be  unlimited.  The  author  here  can  suffer  no 
injury  in  reputation,  the  "  custom  of  the  trade  "  in  this  respect 
is  well  known  and  must  be  deemed  to  be  known  to  the 
author  (c). 

(a)  (1832),  5  C.  &  P.  219. 

(6)  Gilbert  v.  Bootey  &  Co.,  Times,  21  Sept.  1889  ;  L.  T.  28  Sept.  1889.  Lee  v. 
Oibbingt  (1892),  8T.L.R.  778,  where  the  defendant  published  an  imperfect  edition 
of  a  work  of  the  plaintiff  of  which  the  assignor  of  the  copies  to  the  defendant 
owned  the  copyright  and  on  the  plaintiff  applying  to  restrain  him,  it  was  held  that 
the  plaintiffs  remedy  (if  any)  was  an  action  for  libel. 

(<?)  In  a  recent  case  where  the  plaintiff  had  sent  an  account  of  an  incident  which 
he  had  witnessed  to  a  newspaper  for  insertion  amongst  the  general  news,  and  for 
which  insertion  he  had  been  paid,  the  sub-editor  of  the  newspaper  had  made  altera- 
tions in  the  plaintiff's  copy,  by  curtailing  the  account  and  improving  its  style.  It 
was  held  that  the  sub-editor,  and  not  the  plaintiff,  was  the    "author"  of  the 
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The  copyright  in  a  newspaper  was  held  to  be  included  in 
the  words  "goods  and  chattels,"  in  the  125th  section  of  the 
Bankruptcy  Law  Consolidation  Act,  1849. 

The  registered  proprietor  of  a  newspaper  mortgaged  the 
copyright  of  the  newspaper,  and  also  the  type  and  machinery 
used  in  printing  it,  to  the  petitioner.  The  proprietor  remained 
in  possession  and  no  change  was  made  in  the  registration. 
Afterwards  the  sheriff  seized  the  type  and  machinery  under  a 
judgment  obtained  by  a  creditor.  While  he  was  in  possession 
the  proprietor  filed  a  declaration  of  insolvency  and  was  made 
bankrupt.  It  was  held  on  a  petition  by  the  mortgagee  to  have 
the  benefit  of  his  security,  that  the  type  and  machinery,  having 
boen  seized  by  the  sheriff,  were  not  in  the  "  order  and  dis- 
position "  of  the  bankrupt  at  the  time  of  the  bankruptcy,  but 
that  the  copyright  of  the  newspaper  could  not  be  seized  by 
the  sheriff,  and  therefore  remained  in  the  order  and  disposition 
of  the  bankrupt  as  registered  proprietor  (a).  In  thus  deciding, 
Turner,  L.J.,  said :  "  The  case  in  the  argument  before  us  was 
very  properly  divided  into  two  considerations — first,  as  it 
affects  the  newspapers,  and,  secondly,  as  it  affects  the  plant. 
As  to  the  newspapers,  it  was,  in  the  first  place,  contended  that 
they  are  not  goods  and  chattels  within  the  meaning  of  the 
125th  section  of  the  Bankrupt  Act,  which  provides  for  goods 
and  chattels  of  which  the  bankrupt  is  reputed  owner  passing 
to  the  assignee.  It  was  said  that  the  right  in  the  newspaper 
is  a  mere  right  to  publish  the  paper  under  that  name,  and 
that  such  a  right  could  not  be  considered  as  goods  and  chattels 
within  the  meaning  of  the  Act.  But,  to  say  nothing  of  the 
copyright  in  the  newspapers,  which  undoubtedly  exists,  the 
right  to  publish  the  newspapers  is  a  right  to  which  an  interest 
is  attached.  It  is  a  right  protected  by  courts  of  law  and  by 
courts  ot  equity,  and  therefore  a  proprietary  right ;  and  the 
statutes — the  very  Newspaper  Acts  on  which  the  argument 
before  us  proceeds — treat  the  matter  as  a  matter  of  property 
and  as  being  a  proprietary  right.  I  feel,  therefore,  that  the 
property  in  these  newspapers  must  be  considered  as  goods  and 
chattels  within  the  meaning  of  the  Bankrupt  Act.  These 
words,  '  goods  and  chattels,'  are  words  of  very  extensive  signifi- 
cation, and  undoubtedly  comprise  both  property  tangible  and 


newspaper  paragraph ,  and  that  the  plaintiff  could  not  complain  of  its  piracy  by 
another  newspaper  ;  but  the  decision  is  difficult  to  follow.  Springfield  v.  Thame 
(1903),  89  L.  T.  242  ;  19  T.  L.  R.  650. 

{a)  Ex  parte  Fan  (1858),  6  W.  R.  417  ;  2  De  G.  k  J.  280 ;  Longman  v.  Tripp 
(1805),  2  Bos.  &  Pul.  (New  R.)  67  ;  9  R.  R.  617 ;  see  also  Kelly  v.  Hutton  (1868), 
L.  R.  3  Oh.  App.  703. 
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property  which  is  not  tangible.     If  there  had  been  any  doubt   Cap,  vht. 
in  my  mind  on  that  point,  it  would  have  been  removed  by  the 
case  of   Longman  v.    Tripp  (a),  which  seems  to  me  to  be   a 
decisive  authority  upon  the  subject,  and  to  be  well  founded  in 
point  of  law.     The  case  was  argued  further  as  to  the  question 
of  the  copyrights  on  this  ground — it  was  said  that  the  News- 
paper Acts  were    Acts   that   were    merely   passed   for    fiscal 
purposes;  that  they  had  nothing  to  do   with   the  rights  of 
property,  and    therefore  could  not    be  considered   as   at  all 
affecting  the  question  whether  the  property  was  in  the  nature 
of  goods  and  chattels  within  the  meaning  of  the  Bankrupt 
Act.     But  the  case  of  Longman  v.  Tripp  governs  that  point 
also ;  and  independently  of  the  case  of  Longman  v.  Tripp  I 
think  that  the  argument  derived  from  the  newspaper  statutes 
is  not  well  founded :  for  whether  these  statutes  are  for  fiscal 
purposes  or  not,  they  at  all  events  furnish  the  means  by  which 
the  ownership  of  the  property  may  be  made  known  to  the 
world.     The  declarations  which  are  made  under  the  Newspaper 
Acts  are  indicia  of  the  property,  and  where  such  indicia  exist 
I  apprehend  they  must  be  attended  to  for  the  purpose  of 
taking  the  property  out  of  the  disposition  of  the  bankrupt, 
and  removing  them  out  of  the  operation  of  the  reputed  owner- 
ship clauses.     The  declaration  is  evidence  of  the  ownership, 
and  what  may  be  effectual  to  remove  that  evidence  must  be 
resorted  to." 

A  mortgage  of  a  share  in  a  newspaper  and  the  copyright  and  Mortgage  of . 
right  of  publication  thereof,  and  all  profits  arising  therefrom,  is  ^^paper 
not  an  assignment  of  copyright  which  requires  registration  at  not  assign- 
Stationers'  Hall,  but  merely  an  assignment  of  a  chattel  interest  J^pyright 
in  the  publishing  adventure,  which  derives  no  additional  efficacy  requiring 
from  the  registration  (5).  reglB  ra  ,on' 

During  the  progress  of  a  suit  instituted  by  Mr.  Beeton 
against  Mr.  Hutton  in  reference  to  the  proprietorship  of  the 
'Sporting  Life/  in  which  it  was  ultimately  decided  that  the 
parties  were  entitled  in  equal  shares,  Mr.  Beeton  assigned  by 
way  of  mortgage  his  share,  in  the  newspaper  "  and  the  copyright 
and  right  of  publication  thereof  and  all  profits  arising  there- 
from," to  Messrs.  Wrigley  and  Son,  the  assignment  reciting 
certain  chancery  proceedings,  and  containing  a  power  of  sale. 

Mr.  Beeton  subsequently  mortgaged  this  same  share  to  his 
partner  Mr.  Hutton,  to  secure  two  sums  of  £2000  and  £512, 

(a)  (1805),  2  Bos.  &  P.  N.  R.  67. 

(b)  Kelly  v.  Ifvtton  (1868),  L.  R.  3  Ch.  App.  703  ;  38  L.  J.  (Ch.)  917 ;  19  L.  T. 
228. 
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Cap,  viii.   ^th  interest  at  7£  per  cent.;  the  former  sum  being  the  amount 
Beeton  had  been  overpaid  in  a  settlement  of  accounts  with 
Hutton,  the  latter  being  the  balance  of  Beeton's  purchase-money 
for  his  moiety  of  the  newspaper.    Messrs.  Wrigley  and  Son  regis- 
tered the  assignment  to  them  at  Stationers'  Hall,  under  the 
provisions  of  the  Copyright  Act,  and  subsequently  sold  the 
mortgaged  share  to  the  plaintiff  Kelly,  who  filed  a  bill  for  a 
declaration  that  he  was  entitled  to  a  moiety  of  the  newspaper. 
Both  Wrigley  and  Son  and  the  plaintiff  had  permitted  the  news- 
paper to  be  carried  on  as  formerly  by  Beeton  and  Hutton.     It 
was  held  by  the  Lords  Justices  that  the  plaintiff  could  only 
take  Beeton's  share  in  the  newspaper  subject  to  the  equities 
subsisting,  between   the   parties.     "Many   points   have   been 
raised  before  us,"  said  Wood,  L.J.,  "  as  regards  the  property 
which  was  the  subject  of  the  mortgage  to  Wrigley  and  Son. 
....    It  appears  to  us  that  Beeton  and  Hutton  were  engaged 
in  a  joint  adventure,  namely  the  publishing  of  the  paper  in 
question.     Capital  was  required  for  the  adventure,  and  the 
co-partners  or  co-adventurers  possessed  leasehold  premises  and 
type,  and  other  chattels  necessary  for  carrying  it  on.     The 
mortgage  to  Wrigley  and  Son  assigned  to  them  Beeton's  share  in 
the  newspaper,  whatever  it  might  be,  and  all  profits  belonging 
thereto  or  arising  therefrom.      In  the  habendum  the  deed 
speaks  of  the  copyright  of  the  newspaper,  and  the  right  ot 
continuation  and  publication  thereof.     Now  it  appears  to  us 
that  there  is  nothing  analogous  to  copyright  in  the  name  of  a 
newspaper,  but  that  the  proprietor  has  a  right  to  prevent  any 
other  person  from  adopting  the  same  name  for  any  other  similar 
publication ;  and  that  this  right  is  a  chattel  interest  capable  of 
assignment  was  held   in  Longman  v.  Tripp  (a),  and  Ex  parte 
Foss  (b).     The  mortgage,  then,  to  Wrigley  and  Son  was  that  ot 
Beeton's  share  of  a  chattel,  which  formed  the  principal  subject 
of  the  co-adventure  between  Beeton  and  Hutton.    Considerable 
stress  has  been  laid  in  argument,  on  the  part  of  the  appellants, 
on  the  necessity  of  notice  being  given  of  such  an  assignment, 
either  by  direct  notice  to  Hutton,  or  by  an  entry  at  the  Inland 
Revenue  Office ;  and  much  controversy  has  arisen  in  evidence 
as  to  whether  Hutton  had  or  had  not  in  fact  such  notice  pre- 
viously to  the  9th  of  March,  1 866.    The  entry  of  their  mortgage 
by  Wrigley  and  Son  at  Stationers'  Hall  was  clearly  futile ;  but 
we  do  not  pause  to  consider  the  question  further,  because  it  is 
clear  on  the  face  of  their  mortgage  deed  that  Wrigley  and  Son 

(a)  (1815),  2  Bos.  &  P.  67  ;  9  K.  R.  617. 

(b)  (1868),  2  De  O.  &  J.  280  ;  Bradbury  v.  Dickens  (1859),  27  Beav.  63. 


NEWSPAPERS.  257 

were  aware  of  the  litigation  between  Beeton  and  Hutton.   They     Cap.  viii. 
allowed  the  joint  adventure  to  be  worked  jointly,  whether  with 
or  without  notice,  and  it  is  impossible  that  they  can  now  take 
to  themselves  the  subject  of  that  adventure  and  the  profits 
arising  therefrom  without  being  subject  to  every  equity  of  the 
co-adventurer.     A  judgment  creditor  in  execution  against  one 
partner,  his  debtor,  takes  only  the  interest  of  the  debtor,  subject 
to  his  co-partner's  equities ;  and  Wrigley  and  Son  could  not  claim 
the  asset  without  satisfying  in  the  first  place  the  lien  of  £512 
for  the  unpaid  purchase-money  of  Beeton's  moiety,  nor  without 
satisfying  the  balance  of  accounts  due  from  Beeton  to  his 
co-adventurer  Hutton.     The  lien  of  Hutton  as  quasi  partner 
in  the  adventure  must  be  satisfied  before  the  subject-matter  of 
the  adventure  can  be  passed  over  to  any  person  claiming  under 
an  assignment  from  Beeton ;  and  this  lien  must  continue  so 
long  as  Wrigley  an4  Son,  as  the  assigns  of  Beeton  by  way  of 
mortgage,  allow  the  business  to  be  carried  on  in  co-partnership 
by  Beeton  and  Hutton.     Irrespective  of  the  doctrine  of  notice, 
they  cannot  take  the  benefit  of  Hutton's  capital  in  carrying  on 
the  concern  (whether  they  have  given  him  notice  or  not)  and 
then  ask  to  have  the  share  of  Beeton  in  the  chattel,  and  still 
less  in  the  profits  of  the  concern,  handed  over  to  them  without 
first  satisfying  the  lien  of  the  co-adventurer  for  what  may  be 
due  to  him  on  taking  the  accounts  of  the  adventure.     The 
same  reasoning  applies  to  the  plaintiff  as  purchaser.    His  letter 
of  the  27th  of  December,  1866,  to  Hutton  the  elder,  set  out 
in  the  amended  bill,  shows  that  he,  at  least  up  to  that  time, 
acquiesced  in  the  arrangement  under  which  the  newspaper  was 
to  be  carried  on.     In  fact,  having  acquired  the  interest  of 
Beeton  in  the  newspaper,  his   mortgagees   allow  Beeton   to 
conduct  the  business,  and  he  must  be  taken  to  act  as  their 
agent  and  on  their  behalf.     They  do  not  advance  any  capital, 
and  ask  no  question  as  to  how  it  is  to  be  provided.     They 
must  therefore  take  the  business  as  they  found  it,  at  least  up 
to  the  time  of  the  actual  exclusion  of  the  plaintiff  by  Hutton 
from  the  concern,  and  even  after  that  time  profits  cannot  be 
claimed  without  making  all  just  allowances  in  respect  of  such 
moiety.    Hutton,  therefore,  wholly  irrespective  of  his  mortgage 
of  the  9th  of  October,  1866,  would  be  entitled  to  a  lien  on 
Beeton's  share  in  the  newspaper  for  £512,  the  unpaid  purchase- 
money.     He  would  also,  we  think,  be  entitled  to  the  balance 
on  the  account  settled  on  the  9th  of  March,  1866,  with  Beeton 
(which  account  came  down  to  the  30th  of  September,  1865), 
and  to  the  £2000  due  to  Hutton  as  the  result  of  that  account 


in  title  of 
newspaper. 
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tap.  viii.  and  the  arrangement  subsequent  on  it.  We  think,  also,  that 
interest  at  the  rate  of  7£  per  cent,  per  annum  must  be  allowed 
on  those  two  sums :  for  Hutton  was  clearly  entitled  to  decline 
carrying  on  the  business,  whether  with  or  without  the  know- 
ledge of  Wrigley  and  Son's  mortgage,  except  on  the  terms  of 
being  allowed  interest  on  his  capital  It  is  in  fact  advanced 
to  the  plaintiff.  ....  As  to  the  whole  case,  therefore,  wo 
conclude  that  the  plaintiff  has  become  entitled  to  the  interest 
of  Beeton  in  the  newspaper.  We  see  no  reason  why  that 
interest  should  not  be  dealt  with  as  on  former  occasions,  by 
directing  the  defendants  to  concur  in  procuring  the  plaintiff's 
name  to  be  registered  at  the  office  of  Inland  Revenue  as  such 
owner,  subject  to  the  lien  before  mentioned  "  (a). 
No  copyright  There  is  no  copyright,  strictly  speaking,  in  the  title  of  a 
newspaper,  and  the  registration  of  a  name  at  Stationers'  Hall 
does  not  confer  any  exclusive  right  to  the  user.  The  right  to 
the  exclusive  use  of  any  title  may,  however,  be  acquired  by 
"  user  and  reputation."  It  then  becomes  a  property  which  the 
Courts  will  protect.  The  use  confers  the  right,  not  regis- 
tration. This  is  well  illustrated  by  the  case  of  The  Licensed 
Victuallers'  Netvspaper  Co.  v.  Bingham  (6).  The  plaintiffs  had,  on 
the  3rd  February,  published  the  first  number  of  a  newspaper 
called  the  '  Licensed  Victuallers1  Mirror/  On  the  next  day 
they  registered  as  the  proprietors  at  Stationers1  Hall,  and  duly 
deposited  copies  at  the  British  Museum.  They  had  previously 
to  publication  advertised  their  intention  of  starting  a  newspaper, 
but  had  not  mentioned  its  name.  Three  days  later,  on  the 
6  th  of  February,  the  defendant  published  the  first  number  of 
another  paper  under  the  same  title,  which  he  registered  at 
Somerset  House  and  Stationers'  Hall.  Thereupon  the  plaintiffs 
applied  for  an  injunction  to  restrain  the  defendant  from  pub- 
lishing a  newspaper  under  that  name  or  any  other  name  so 
closely  resembling  it  as  to  mislead  the  public.  The  sales  of 
the  plaintiffs'  paper  before  the  issue  of  the  defendants  were 
very  small.  It  was  proved  also  that  the  defendant  had  pre- 
viously to  the  issue  of  the  plaintiffs'  paper  registered  at 
Stationers'  Hall  some  twenty-eight  newspaper  titles,  all  begin- 
ning *  The  Licensed  Victuallers','  but  *  The  licensed  Victuallers' 
Mirror '  was  not  among  them.  It  was  held  that  the  plaintiffs 
were  not  entitled  to  an  injunction  on  the  ground  that  the 
plaintiffs'  paper  was  not  an  article  known  in  the  market,  or 
having  any  reputation  which  could  induce  the  public  to  buy 

(a)  Kelly  v.  Mutton  (1868),  L.  R.  3  Ch.  App.  703  ;  38  L.  J.  (Ch.)  917 ;  19  L.  T.  228. 
{b)  (1888),  38  C.  1).  139. 
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the  defendant's  paper  as  being  that  of  the  plaintiffs',  the  mere   Cap-  vln- 
registration  in  itself  giving  no  exclusive  right  to  the  names, 
which  right  could  only  be  acquired  by  user  and  reputation. 
On  an  appeal  this  decision  was  affirmed  (a). 

Where  the  name  of  a  newspaper  is  taken  for  the  purpose  of  Wrongfully 
deceiving  the  public    and   supplanting   the   goodwill   of   the  n^,"10"g  * :e 
original  newspaper,  an  injunction  will  be  granted  (6) ;  and  the  newspaper. 
publication  of  a  magazine  in  the  name  of  one  who  no  longer 
authorizes  it  will  likewise  be  restrained  (c). 

Where  the  property  in  the  first  title  has  been  duly  acquired  Where  part 
and  a  part  only  of  that  title  is  taken,  that  part  must  be  so  like  taken*! 
the  title  of  the  first  as  to  be  calculated  to  deceive  the  public, 
and  there  must  be  reason  to  suppose  that  the  first  newspaper 
will  suffer  damages  before  the  court  can  be  successfully  required 
to  move. 

The  law  on  this  point  is  perhaps  best  illustrated  by  the  case  of 
Borthvnck  v.  The  Evening  Post  (rf).  The  plaintiff  was  the  owner 
of  the  4  Morning  Post.'  The  defendants  were  a  joint-stock 
company  which  owned  an  old-established  paper  called  '  Daily 
Recorder  of  Commerce/  In  December  1887,  they  announced 
their  intention  of  starting  a  new  evening  paper,  to  be  called 
the  '  Evening  Post,"  with  which  the  '  Daily  Recorder '  would  be 
incorporated.  Thereupon  the  plaintiff  applied  for  an  injunction 
to  restrain  the  defendants  from  publishing  a  newspaper  under 
that  name  or  under  any  other  name  of  which  the  word  '  Post ' 
formed  part.  The  first  number  of  the  '  Evening  Post '  was 
published  on  the  21st  December,  1887.  The  words  'The 
Evening  Post '  were  printed  at  the  head  of  the  paper  in  old 
English  type,  and  underneath  in  smaller  type  were  printed  the 
words  "  With  which  is  incorporated  the  '  Daily  Recorder/  "  It 
appeared  that  the  new  paper  consisted  of  four  pages,  the 
'  Morning  Post '  of  eight.  The  '  Evening  Post '  had  no  advertise- 
ments on  the  front  page ;  the  front  page  of  the  '  Morning  Post' 
consisted  entirely  of  advertisements.  The  price  of  both  papers 
was  the  same.  The  placards  issued  by  the  two  papers  were 
printed  in  different  colours.  It  was  given  in  evidence  by  the 
plaintiff  that  twelve  persons  had  called  at  the  office  of  the 
1  Morning  Post '  to  ask  for  copies  of  the  *  Evening  Post/  The 
defendants  put  in  evidence  to  show  that  many  London  and 

(a)  See  further  Dick*  v.  Yatet  (1881),  18  Ch.  D.  76. 

{b)  Bell  v.  Locke,  8  Paige  (Amer.)  75  ;  see  Snoioden  v.  Xoah,  Hopk.  (Amer.)  347. 

(c)  Hogg  v.  Kirhy  (1803),  8  Ves.  215. 

(d)  (1888),  37  Ch.  D.  449  ;  Walter  v.  EmmoU  (1885),  54  L.  J.  Ch.  1059  ;  Walter 
y.  Head  (1881),  25  Sol.  J.  757  ;  Coicen  v.  Hvlto*  (1882),  46  L.  T.  897  ;  Reed  v. 
(TYeara  (1888),  21  L.  R.  Ir.  216.     See  ante  p.  64  et  seq. 
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cap.  viii.  provincial  papers  had  had  and  some  still  had  the  word  "  Post " 
as  part  of  their  title,  Mr.  Justice  Kay  held  that  the  defen- 
dants' paper  and  the  circumstances  connected  with  its  issue 
were  such  as  to  deceive  the  public  and  damage  the  plaintiff, 
and  he  therefore  granted  an  injunction.  The  Court  of  Appeal, 
however,  reversed  the  decision,  holding  that  though  the  de- 
fendants' conduct  was  calculated  to  deceive  and  had  deceived 
the  public,  still  there  was  no  evidence  that  the  plaintiff  had 
suffered  any  damage  hitherto,  and  no  likelihood  that  he  would 
suffer  any  in  the  future  through  the  deception.  They  based 
this  conclusion  chiefly  on  the  ground  that  as  the  one  was  a 
morning  and  the  other  an  evening  paper,  there  could  be  no 
real  competition  between  them. 


(     261     ) 


CHAPTER  IX. 

CROWN    COPYRIGHT. 

The  prerogative  copyrights  of  the  Crown  constitute  a  peculiar  Prerogative 
branch  of  literary  property  which  has  given  rise  to  much  c°Pyrlsht- 
controversy. 

The  sovereign's  prerogative  in  granting  letters  patent  for  the 
privilege  of  printing  prerogative  copies,  as  they  are  called,  is 
said  to  embrace  the  English  translation  of  the  Bible,  the  Book 
of  Common  Prayer,  the  statutes,  almanacs,  and  the  Latin 
grammar. 

The  validity  of  this  privilege  has  been  questioned  on  the 
ground  that  grants  of  this  exclusive  nature  tend  to  a  monopoly. 
They  contribute  forcibly  to  enhance  the  prices  of  books,  to 
restrain  free  trade,  to  discourage  industry,  and  by  discounte- 
nancing competition  they  serve  to  render  •  the  patentees 
careless  and  remiss  in  their  duty.  Notwithstanding,  it  must 
be  admitted  that  the  sovereign  has  a  peculiar  prerogative  in 
printing,  which  has  been  vindicated,  allowed,  and  maintained 
ever  since  the  introduction  of  printing. 

The  right  is  said  to  be  founded  on  grounds  of  public  policy.  Nature  uf  the 
Lord  Mansfield  considered  it  as  merely  a  modification  of  the right* 
general  and  common  right  of  literary  property ;  and  from  the 
eases  which  had  been  decided  in  favour  of  the  particular  copies, 
he  inferred,  as  a  necessary  consequence,  the  existence  of  the 
general  right  They  rested  upon  property  arising  from  the 
king's  right  of  original  publication.  The  copy  of  the  Hebrew 
Bible,  of  the  Greek  Testament,  or  of  the  Septuagint,  did 
not  belong  to  the  king, — it  was  common ;  but  the  English 
translation  he  bought,  and,  therefore,  it  was  concluded  to  be 
his  property. 

Printing,  on  its  first  introduction,  was  considered,  as  well  in 
England  as  in  other  countries,  to  be  a  matter  of  state.  The 
quick  and  extensive  circulation  of  sentiments  and  opinions 
which  that  invaluable  art  produced  could  not  but  fall  under 
the  grip  of  government,  whose  strength  was  to  some  extent 
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Cap.  ix.  based  upon  the  ignorance  of  the  people  governed.  The  press 
~  ~ "  "  was,  therefore,  wholly  under  the  coercion  of  the  Crown,  and  all 
printing,  not  only  of  public  books,  containing  ordinances,  re- 
ligious or  civil,  but  of  every  species  of  publication  whatsoever, 
was  regulated  by  the  king's  proclamations,  prohibitions,  charters 
of  privilege,  and,  finally,  by  the  decrees  of  the  Star  Chamber. 
After  the  demolition  of  that  odious  jurisdiction  (a),  the  Long 
Parliament,  on  its  rupture  with  Charles  I.,  assumed  the  power 
which  had  previously  existed  solely  in  the  Crown.  After  the 
Restoration,  the  same  restrictions  were  re-enacted  and  re- 
annexed  to  the  prerogative  by  the  statute  13  &  14  Car.  II.,  and 
continued  down,  by  subsequent  Acts,  until  after  the  Revolution. 
The  expiration  of  these  disgraceful  statutes,  by  the  refusal  of 
Parliament  to  continue  them  any  longer,  formed  the  great  era 
of  the  liberty  of  the  press  in  this  country,  and  stripped  the 
Crown  of  every  prerogative  over  it,  except  that  which,  upon 
just  and  rational  principles  of  government,  must  ever  belong 
to  the  executive  magistrate  in  all  countries,  namely,  the  ex- 
clusive right  to  publish  religious  or  civil  constitutions,  in  a 
word,  to  promulgate  every  ordinance  by  which  the  subject  is 
to  live  and  be  governed.  These  always  did  belong,  and  from 
the  very  nature  of  civil  government  always  ought  to  belong, 
to  the  sovereign,  and  hence  have  gained  the  title  of  "  preroga- 
tive copies  "  (b). 

The  Bible  and  Book  oj  Common  Prayer  (v). 

The  Bible  For  two  hundred  years  and  more  the  kings  have  in  England 

Preyed  Book!  granted   patents  to   their   printers  (d).      From    the    time    of 

Henry  VIII.  different  persons  have  enjoyed,  by  letters  patent, 

the  privilege  of  printing  prerogative  oopies  to  the  exclusion  of 

all  other  persona 

These  patents  have,  from  time  to  time,  come  under  the 
consideration  of  the  courts,  and  the  judges  have  been  invited 
to  settle  their  limits.  Many  have  given  it  as  their  opinion, 
that  the  prerogative  is  founded  on  the  circumstance  of  the 
translation  of  the  Bible  having  been  actually  paid  for  by  King 
James,   and    its  having   thus    become  the    property  of  the 

(a)  "  Where  change  of  fa  v' rites  made  no  change  of  laws, 

And  senates  heard  before  they  judged  a  cause  "  (.')— John. 

(b)  Lord  Erskine's  Speeches,  vol.  i.  p.  40,  by  Ridgwav. 

(r)  See  Mayo  v.  Hill,  cited  2  Show.  260  ;  King's  Printer  v.  Bell,  Mor.  Diet,  of 
Dec.  19-20,  p.  8316  ;  Chitty's  Prerogative  of  the  Crown,  ch.  xi.  s.  8. 

(d)  The  letters  patent  conferring  the  office  of  King's  Printer  (Scotland)  bear  that 
he  shall  have  "  solum  et  unicum  privilegium  iinprimendi  in  Scotia  Biblia  Sacra, 
Nova  Testament*,  Psalmorum  libros,  et  libros  Precum  comniunium,  Confeesiones 
Fidei,  Majores  et  Minores  Cateohisinos,  in  lingua  Anglicana." 
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Crown  (a).  Others  have  referred  it  to  the  circumstance  of  the  t\u\  IX- 
King  of  England  being  the  supreme  head  of  the  Church  of 
England,  and  haying  invested  him  with  the  prerogative  in 
virtue  of  that  character.  This  latter  argument,  Mr.  Godson  (b) 
contends,  destroys  the  proposition  it  is  adduced  to  support ; 
for,  if  the  sovereign  as  head  of  the  church,  has  the  exclusive 
right  of  printing  all  books  of  Divine  service,  why  not,  as  head 
of  the  church  have  a  right  to  print  the  principal  book  used  in 
the  Divine  service — the  Bible — and  all  kinds  of  Bibles,  in  what- 
ever language  they  may  be  written  ?  And  yet  the  principle  of 
property  is  resorted  to  for  the  right  of  printing  the  present 
edition  of  the  Bible ;  and  Lord  Mansfield  has  declared  that 
there  is  no  prerogative  right  to  the  Bible  in  the  original 
languages  (c). 

Others  again  have  been  ot  opinion  that  it  is  to  be  referred 
to  another  consideration,  namely,  to  the  character  of  the  duty 
imposed  upon  the  chief  executive  officers  of  the  government, 
to  superintend  the  publication  of  the  acts  of  the  legislature 
and  acts  of  state  of  that  description ;  and  also  of  those  works 
upon  which  the  established  doctrines  of  our  religion  are 
founded,  that  it  is  a  duty  imposed  upon  the  first  executive 
magistrate,  carrying  with  it  a  corresponding  prerogative.  That 
was  the  opinion  of  Lord  Camden  as  expressed  in  the  case  of 
Donaldson  v.  Becket,  and  of  Chief  Baron  Skinner  ill  Eyre  and 
tStrahan  v.  Carnan  (d). 

No  attempt  has  ever  been  made  to  prevent  any  person  from 
publishing  a  translation  of  one  book,  or  of  a  part  of  the  Bible, 
from  the  original  text,  and  enjoying  a  copyright  in  his  pro- 
duction And,  with  respect  both  to  Acts  of  Parliament  and 
Bibles,  any  one  is  at  liberty  to  print  them  with  notes. 

Mr.  Reeves,  one  of  the  royal  patentees,  and  the  writer  of 
several  learned  juridical  publications,  in  the  preface  to  his 
edition  of  the  Bible  (divided  into  sections),  observes,  that  all 
the  authorized  Bibles  published  by  the  king's  printer  and  the 
universities  are  wholly  without  explanatory  notes.  These 
privileged  persons  have  confined  themselves  to  printing  the 
bare  text,  in  which  they  have  an  exclusive  right,  forbearing  to 
publish  it  with  notes,  which  it  is  deemed  may  be  done  by  any 
of  the  king's  subjects  as  well  as  themselves.  He  subjoins  to 
this  passage  a  note  in  the  following  terms :    "  I  mean  such 

(a)  Xxllum  tempu*  occurrit  regi.     Ilex  nuHtjuani  moritur. 

(b)  *  Patent*  and  Copyrights/  p.  437. 

(c)  4  Burr.  2405,  cited  Godson's  Pat.  and  Copy.  437. 

\d)  Exchequer,  1781,  cited  6  Ves.  697,  and  reported  at  length  in  0  Bac.  Abr.,  tit., 
Frerog.509. 
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notes  as  are  bondjide  intended  for  annotations,  not  the  pretence 
of  notes  which  I  have  seen  in  some  editions  of  the  Bible  and 
Common  Prayer  Book,  placed  there  merely  as  a  cover  to  the 
piracy  of  printing  upon  the  patentees,  as  if  fraud  could  make 
legal  anything  that  was  in  itself  illegal.  In  some  of  these 
editions  the  notes  are  placed  purposely,  to  be  cut  off  by  the 
binder  "  (a). 

In  Grierson  v.  Jackson  (b),  upon  an  application  for  an  injunc- 
tion against  printing  an  edition  of  a  Bible  in  numbers  with 
prints  and  notes,  Lord  Clare,  as  Chancellor  of  Ireland,  asked  if 
the  validity  of  the  patent  had  ever  been  established  at  law, 
and  said  he  did  not  know  that  the  Crown  had  a  right  to  grant 
a  monopoly  of  that  kind.  In  the  course  of  the  discussion  he 
made  the  following  observations :  "  I  can  conceive  that  the 
king,  as  head  of  the  church,  may  say  that  there  shall  be  but 
one  man  who  shall  print  Bibles  and  Books  of  Common  Prayer 
for  the  use  of  churches  and  other  particular  purposes,  but  I 
cannot  conceive  that  the  king  has  any  prerogative  to  grant  a 
monopoly  as  to  Bibles  for  the  instruction  of  mankind  in  the 
revealed  religion ;  if  he  had,  it  would  be  in  the  power  of  the 
patentee  to  put  what  price  he  pleased  upon  the  book,  and  thus 
prevent  the  instruction  of  men  in  the  Christian  religion.  If 
ever  there  was  a  time  which  called  aloud  for  the  dissemination 
of  religious  knowledge  it  is  this,  and,  therefore,  I  should  with 
great  reluctance  decide  in  favour  of  such  a  monopoly  as  this, 
which  must  necessarily  confine  the  circulation  of  the  book." 

This  has  not  been  the  view  taken  of  the  subject  in  England, 
for  in  the  case  of  the  Universities  of  Oxford  and  Camhridge  v. 
Richardson  (c),  an  injunction  upon  motion  was  granted  against 
the  king's  printer  in  Scotland,  who  had  a  patent  for  the  sale  of 
Bibles,  printing  or  selling  them  in  England,  upon  the  ground 
that  possession,  under  colour  of  title,  was  sufficient  to  iryoin 
and  to  continue  the  injunction  till  it  was  proved  at  law  that  it 
was  only  colour  and  not  real  title.  In  the  course  of  the  case 
it  appeared  that,  in  the  year  1718,  Sir  Joseph  Jekyll,  as  Master 
of  the  Rolls,  had  granted  an  injunction  in  a  similar  case,  which 
was  supported  on  appeal  before  the  Lord  Chancellor ;  and  also, 
that  a  decree  of  the  Court  of  Session  had,  in  the  year  1717, 
been  reversed  by  the  House  of  Lords  in  favour  of  the  right  of 
the  king's  printer  in  England,  confining  the  right  of  the  Scotch 
printer  to  Scotland.     With  respect  to  the  precedent  of  the 

(a)  2  Evans1 '  Statutes,'  2nd  Ed.  p.  19. 

(b)  Irish  T.  R.  304. 

(r)  (1802),  6  Ves.  689.     See  Manner*  v.  Blair  (1830),  3  B1L  R.  391  ;  re  Red 
Letter  New  Testament  (1900),  17  Times  L.  R.  1. 
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injunction,  it  is  clear  that  there  had  been  abundance  of  injunc-  cap,  ix. 
tions  before  upon  private  copyright,  until  the  claim  was  finally 
put  an  end  to  by  the  decree  of  the  Lords;  and  questions 
between  rival  patentees  were  not  the  most  probable  method 
of  bringing  into  fair  discussion  the  general  rights  of  the  subject 
to  resist  the  claim  of  prerogative,  root  and  branch  (a).  The  Lord 
Chancellor,  in  his  judgment,  said,  "My  opinion  is,  that  the 
public  interest  may  be  looked  to  upon  a  subject,  the  com- 
munication of  which  to  the  public  in  an  authentic  shape,  if  a 
matter  of  right,  is  also  a  matter  of  duty  in  the  Crown,  which 
are  commensurate.  It  is  not  accurate  to  say,  these  privileges 
are  not  granted  for  the  sake  of  unlimited  sale,  and  for  the  sake 
of  the  universities,  &c  They  are,  to  a  certain  degree,  like  all 
other  offices,  calculated  for  that  sort  of  advantage  which  will 
secure  to  the  public  the  due  execution  of  the  duty ;  upon  this 
principle  proceed  all  the  branches  of  our  constitution  (which 
does  not  adopt  the  wild  theories  that  require  the  execution  of 
a  duty  without  a  due  compensation),  that  the  duty  is  well 
secured  in  one  way  by  giving  a  responsibility,  in  point  of  means, 
to  the  person  to  execute  it.  The  reasoning  which  affects  to 
depreciate  monopoly,  will  perhaps  tend  to  create  it."  There 
certainly  is  no  great  risk  that  false  copies  of  the  Bible  would 
get  into  general  circulation  by  an  unlimited  right  of  printing 
them.  We  do  not  find  it  materially  the  case  in  other  works ; 
and  there  are  very  few  persons  indeed  who  would  admit  that 
the  beneficial  circulation  of  any  commodity  in  general,  or  of 
these  writings  in  particular,  can  be  promoted  by  means  of  an 
exclusive  monopoly ;  and  the  principal  object,  both  of  the  right 
and  the  duty,  with  respect  to  the  particular  subject,  appears  to 
be  the  benefit  arising  to  the  privileged  individuals  (b). 

The  question  was  afterwards  brought  before  the  House  of 
Lords,  and  the  injunction  against  the  Scotch  printer  con- 
tinued. 

The  universities  oi  Oxford  and  Cambridge  and  the  queen  s 
printer  long  exercised  this  monopoly,  under  patents  from  the 
Crown,  but  the  claim  has  not  been  very  rigidly. enforced.  The 
patent  granted  to  the  queen's  printer  expired  a  short  time 
back,  and  it  was  recommended  by  a  committee  of  the  House 
of  Commons  that  the  exclusive  privilege  of  publishing  the 
sacred  volume  should  not  be.  renewed.  The  House,  however, 
took  no  action  on  this  recommendation,  and  the  Crown  renewed 
the  patent  during  pleasure. 

(a)  2  Evans1  'Statutes,'  2nd  ed.  p.  17.  (6)  Ibid.  p.  18. 


266  THE   LAW   OF   COPYRIGHT. 

Cap.  IX. 


Acts  of  Parliament  and  Mailers  oj  titaie.  . 

The  right  in        The  exclusive  right  of  printing  Acts  of  Parliament  has  been 
ments.  regarded  somewhat  more  favourably  than  the  other  branches 

of  the  royal  prerogative  in  question.  Upon  what  ground,  how- 
ever, it  is  in  some  degree  difficult  to  discover.  Lord  Clare, 
while  negativing  the  prerogative  in  the  matter  of  the  Bible, 
said  he  could  well  conceive  that  the  king  should  have  a  power 
to  grant  a  patent  to  print  the  statute  books,  because  it  was 
necessary  that  they  should  be  correctly  printed,  and  because 
the  copy  can  only  be  had  from  the  rolls  of  Parliament,  which 
are  within  the  authority  of  the  Crown. 

There  was  no  king's  printer  by  patent  till  the  reign  ol 
Edward  VI.,  who,  in  1547,  granted  one  to  Grafton. 

The  right  seemed  to  have  been  in  effect  recognised  and 
established  in  the  case  of  Millar  v.  Taylor  (a),  by  the  unani- 
mous opinion  of  the  judges,  though  they  differed  respecting 
the  origin  of  it.  This  is  certain  respecting  its  origin,  that  it 
has  ever  been  a  trust  reposed  in  the  king,  as  executive  magis- 
trate, to  promulgate  to  the  people  all  those  civil  ordinances 
which  are  to  be  the  rule  of  their  civil  obedience.  There  are 
traces  of  the  ancient  mode  of  promulgating  the  ordinances  of 
the  state  yet  remaining  to  us,  suited  to  the  gloominess  of  the 
times  when  few  who  heard  them  could  have  read  them ;  the 
king  8  officers  transmitted  authentic  copies  of  them  to  the 
sheriff's,  who  caused  them  to  be  publicly  read  in  their  county 
court  (6).  When  the  demand  for  authentic  copies  began  to 
increase,  and  when  the  introduction  of  printing  facilitated  the 
multiplication  of  copies,  the  people  were  supplied  with  them 
by  the  king's  patentee.  From  such  source  they  were  far  more 
likely  to  be  correct  and  accurate  than  if  obtained  from  those 
unable  to  resort  to  the  fountain  head ;  and  our  courts  of 
justice  appeared  to  have  so  considered,  when  they  established 
it  as  a  rule  of  evidence,  that  Acts  of  Parliament  printed  by  the 
king's  printer  should  be  deemed  authentic,  and  received  in 
evidence  as  such. 

The  patent  was  to  print  "  all  law  books  that  concern  the 

(a)  ( 1 7«9),  4  Burr.  2303. 

(b)  The  statute  itself  was  drawn  with  the  aid  of  the  judges  aud  other  grave  and 
learned  men,  and  wan  entered  on  a  roll  called  the  'Statute  Roll/  The  tenor  of  it 
was  afterwards  transcribed  into  parchment,  and  annexed  to  the  proclamation- writ, 
directed  to  the  sheriff  of  every  county  in  England,  and  commandment  given  him, 
that  he  should  not  only  proclaim  it  through  his  whole  bailiwick,  but  see  that  it  was 
firmly  observed  and  kept ;  and  the  usage  was,  to  proclaim  it  at  his  county  court-, 
and  there  to  keep  the  transcript,  that  whoso  would  might  read  or  take  a  copy  of  it. 
— Dwarris  on  Stat.  p.  16  ;  4  Inst.  cap.  1. 
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common  or  statute  law."  The  first  case  on  the  subject  arose  Cap,  ix. 
between  Atkyns,  the  law-patentee,  and  some  members  of  the 
Stationers'  Company.  The  plaintiff  claimed  under  the  letters 
patent.  The  defendants  had  printed  '  Rolle's  Abridgement/ 
The  bill  was  brought  for  an  injunction,  and  the  Lord  Chan- 
cellor issued  one  against  every  member  of  the  company.  The 
defendants  appealed  to  the  House  of  Lords,  but  the  decree 
was  affirmed. 

It  was  argued  that  printing  was  a  power  of  the  Crown, 
acquired  by  Henry  VI.  by  purchase,  the  first  printer  estab- 
lished in  England  haying  been  brought  to  Oxford,  by  Arch- 
bishop Bourchier,  at  that  kings  expense !  (a) 

Perhaps  the  most  important  case  on  this  head  is  that  of 
Boper  v.  Streater  {b)y  decided  in  1672,  the  facts  of  which  were 
these : — Roper  bought  of  the  executors  of  Justice  Croke  the 
third  part  of  his  reports,  which  he  printed ;  Colonel  Streater 
had  a  grant  for  years  from  the  Crown  for  printing  all  law 
books,  and  he  reprinted  Ropers  work  without  permission ;  on 
which  Roper  brought  an  action  under  the  Licensing  Act. 
Streater  pleaded  the  king's  grant,  and  on  demurrer  it  was 
adjudged  for  the  plaintiff  against  the  validity  of  the  patent,  on 
these  grounds :  that  the  patent  tended  to  a  monopoly  ;  that  it 
was  of  a  large  extent ;  that  printing  was  a  handicraft  trade, 
and  no  more  to  be  restrained  than  other  trades ;  that  it  was 
difficult  to  ascertain  what  should  be  called  a  law  book ;  that 
the  words  in  the  patent  "  touching  or  concerning  the  common 
or  statute  law/1  were  loode  and  uncertain ;  that  if  this  were  to 
be  considered  as  an  office,  the  grant  for  years  could  not  be 
good,  as  it  would  go  to  executors  and  administrators ;  and  that 
there  was  no  adequate  remedy  in  the  way  of  redress  in  cases 
of  abuses  by  unskilfulness,  selling  dear,  printing  ill,  &c.  This 
judgment,  however,  was  reversed  on  a  writ  of  error  in  Parlia- 
ment, for  the  following  reasons :  that  the  invention  of  printing 
was  new ;  that  this  privilege  had  been  always  allowed,  which 
was  a  strong  argument  in  its  favour,  although  it  could  not  be 
said  to  amount  to  a  prescription,  as  printing  was  introduced 
within  time  of  memory ;  that  it  concerned  the  state,  and  was 
matter  of  public  care  ;  that  it  was  in  the  nature  of  a  proclama- 
tion, which  none  but  the  king  could  make ;  that  the  king  had 
the  making  of  judges,  Serjeants,  and  officers  of  the  law ;  that 
as  to  the  uncertainty,  these  words  in  the  patent  were  to  be 
taken  secundum  subjectam  materiam,  and  not  to  be  extended  to 

{a)  Atkifrii  cage,  Carter,  89  ;  1  Bl.  113  ;  6  Bac.  Abr.  507  ;  10  Mod.  105. 
(6)  (1672),  Skin.  234.     See  1  Mod.  257  ;  2  Show.  260  ;  10  Mod.  105. 
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gap.  IX.  a  book  containing  a  quotation  of  law  but  where  the  principal 
design  was  to  treat  on  that  subject ;  that  as  to  its  being  an 
office,  it  was  not  so  properly  an  office  as  an  employment,  which 
may  well  enough  be  managed  by  executors  or  administrators ; 
and  that  as  to  abuses,  these,  like  all  others,  were  punishable  at 
common  law,  or  the  patent  itself  might  be  repealed  by  set. 
foe.  (a). 

In  the  case  of  Baskett  v.  The  University  of  Cambridge  (b)  the 
prerogative  right  of  Printing  Acts  of  Parliament  was  sanctioned 
by  a  decision  of  the  Court  of  King's  Bench.  That  case  arose 
upon  a  bill  filed  by  the  plaintiffs  for  an  injunction  to  restrain 
the  defendants  from  printing  and  selling  a  book  entitled  *  An 
Exact  Abridgment  of  all  the  Acts  of  Parliament  relating  to 
the  Excise  on  Beer,  Ac/  Both  parties  claimed  under-  letters- 
patent  from  the  Crown ;  the  plaintiffs  as  the  king's  printers. 
The  Court  were  of  opinion  that  during  the  term  granted  by 
the  letters  patent  to  the  plaintiffs,  they  were  entitled  to  the 
right  of  printing  Acts  of  Parliament  and  abridgments  of  Acts 
of  Parliament,  exclusive  of  all  other  persons  not  authorized 
to  print  the  same  by  prior  grants  from  the  Crown ;  but  they 
thought  that  by  the  letters  patent  granted  to  the  university  it 
was  entrusted  with  a  concurrent  authority  to  print  Acts  of 
Parliament  and  abridgment  of  Acts,  within  the  university, 
upon  the  terms  contained  in  those  letters  patent. 

Soon  after  the  Restoration  an  Act  of  Parliament  having 
prohibited  the  printing  of  law  books  without  the  licence  of 
the  Lord  Chancellor,  the  two  Chief  Justices,  and  the  Chief 
Baron,  it  became  the  practice  to  prefix  such  a  licence  to  all 
reports  published  after  that  period,  in  which  it  was  usual  for 
the  rest  of  the  judges  to  concur,  and  to  add  to  the  imprimatur 
a  testimonial  of  the  great  judgment  and  learning  of  the 
author.  This  Act  was  renewed  from  time  to  time,  but  finally 
expired  in  the  reign  of  the  third  William.  The  form  of  licence 
and  testimonial,  however,  was  continued  till  the  reign  of 
George  II.,  when  the  judges  seemed  to  have  arrived  at  the 
determination  not  to  grant  any  more  of  them  (c).  Sir  James 
Burrow  offers  an  apology  for  publishing  his  reports  without  an 
imprimatur  (d). 
As  to  the  Though  a  court  of  justice  appears  to  have  the  sole  power  of 

publication  of  authenticating  the  publication  of  its  own  proceedings,  it  does 

(a)  3  Mod.  77  ;  6  Bac.  Abr.  507. 

(b)  (1746),  1  W.  Bl.  105  ;  2  Burr.  661  ;  see  2  Bla.  Coin.  416 ;  and  5  Bac.  Abr.  tit. 
Pre.F.  5. 

(r)  Pref.  to  Dougl.  R. 
(d)  Burr.  B.  Pref.  viii. 
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not    necessarily    follow    that   it   has    an   exclusive   right   of    Cap*  ix- 

publication.  proceedings 

Since  the  Year-Books,  it  seems  that  no  judicial  proceedings,  ^^"J*8  of 
with  the  exception  of  state  trials,  have  been  published  under 
authoritative  care  and  inspection,  either  by  the  House  of  Lords 
or  by  any  court  of  judicature. 

In  Sayers  Case  (a)  the  judges  of  the  Court  of  Queen's  Bench 
directed,  and  in  part  revised,  a  report  of  the  trial.  The  trial 
of  Lord  Melville  (b)  was  likewise  published  by  order  of  the 
Lords;  and  the  person  appointed  for  that  purpose  by  the 
Lord  Chancellor  obtained  an  injunction  against  a  bookseller 
for  publishing  another  report  of  the  case.  Manley  v.  Owen  (c) 
recognises  the  exclusive  right  of  the  Lord  Mayor  of  London,  as 
head  of  the  commission,  to  appoint  a  person  to  print  the 
sessions  papers  of  the  Old  Bailey.  Formerly,  it  was  held  to 
be  a  contempt  of  court  to  publish  any  reports  whatever,  but 
the  practical  application  of  this  doctrine  was  soon  relaxed,  and 
publication  is  now  only  treated  as  a  contempt  in  those  cases  in 
which  the  report  is  published  in  opposition  to  an  order  of  the 
Court. 

Publication  during  the  course  of  a  trial  will  be  prohibited,  When  pub- 
when  the  publication  would  have  a  tendency  to  interfere  with  "j^fngViai 
a  fair  and  impartial  decision ;  on  this  principle  Lord  Abbott,  prohibited. 
C.J.,  sitting  at  the  Old  Bailey,  acted  on  the  indictment  of 
Thistlewood  and  others  for  high  treason  in  the  year  1820  (tf). 
The  prohibition  was  infringed  by  the  proprietor  of  the  '  Ob- 
server' newspaper,  and  the  proprietor  was  fined  £500  for 
contempt  of  court.  He  appealed  subsequently  to  the  Queen's 
Bench,  on  which  occasion  Holroyd,  J.,  in  refusing  to  make 
absolute  a  rule  nisi  obtained,  said :  "  This  was  an  order  made 
in  a  proceeding  over  which  the  Court  had  judicial  cognizance ; 
the  subject-matter  respecting  which  it  was  made  was  then  in 
the  course  of  judicature  before  them.  The  object  for  which  it 
was  made  was  already,  as  it  appears  to  me,  one  within  their 
jurisdiction,  viz.,  the  furtherance  of  justice  in  proceedings  then 
pending  before  the  Court ;  and  it  was  made  to  remain  in  force 
so  long,  and  so  long  only,  as  those  proceedings  should  be 
pending  before  them.  Now,  I  take  it  to  be  clear  that  a  court 
of  record  has  a  right  to  make  orders  for  regulating   their 

(a)  16  How.  St.  Tr.  93 ;  8  Pari.  Hist.  54.  » 

(b)  29  How.  St.  Tr.  549.    See  Bathurtt  v.  Kearsley,  cited  Ourney  v.  Longman, 
13Ves  498,509. 

(<*)  Cited  Millar  v.  Taylor,  4  Burr.  2S29.    See  13  Ves.  493 ;  StoekdaU  v.  Hansard 
(1842),  9  Ad.  &  E.  1,  97. 
(d)  Beg.  v.  Clement  (1820),  4  Barn.  &  AM.  218 ;  see  also  Tickborn*  v.  Moxtyn 
~  >),  L.  K.  7  Eq.  55,  note  ;  re  Martindale  (1894),  3  Ch.  193. 
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proceedings  and  for  the  furtherance  of  justice  in  the  proceedings 
before  them,  which  are  to  continue  in  force  during  the  time 
that  such  proceedings  are  pending.  It  appears  to  me,  that  the 
arguments  as  to  a  further  power  of  continuing  such  orders  in 
force  for  a  longer  period  do  not  apply.  It  is  sufficient  for  the 
present  case,  that  the  court  have  that  power  during  the  pen- 
dency of  the  proceedings.  This  order  was  made  to  delay 
publication  only  so  long  as  it  was  necessary  for  the  purposes  of 
justice,  leaving  every  person  at  liberty  to  publish  the  report  of 
the  proceedings  subsequently  to  their  termination.  I  am 
therefore  of  opinion,  that  this  was  an  order  which  the  court 
had  the  power  to  make/' 

A  criminal  information  will  lie  for  publishing  an  ex  parte 
statement  of  the  proceedings  upon  a  coroner's  inquest,  ac- 
companied with  comments,  although  the  statement  be  correct, 
and  the  party  has  no  malicious  motive  in  the  publication. 
Mr.  Justice  Bayley  on  one  occasion  observed  that  it  was  a 
matter  of  great  criminality ;  for  the  inquest  before  the  coroner 
leads  to  a  second  inquiry,  in  which  the  conduct  of  the  accused 
is  to  be  considered  by  persons  who  ought  to  have  formed 
no  previous  judgment  in  the  case.  A  jury  who  are  afterwards 
to  sit  upon  the  trial  ought  not  to  have  ex  parte  accounts 
previously  laid  before  them ;  they  ought  to  decide  solely  upon 
the  evidence  which  they  hear  upon  the  trial  (a). 

No  prerogative  claim  to  the  exclusive  publication  of  judicial 
proceedings  has  now  been  asserted  for  very  many  years,  and  in 
Butterworth  v.  Robinson  (6),  and  Saunders  v.  Smith  (c),  indi- 
viduals were  treated  as  authors  and  proprietors  of  copyright  in 
law  reports  (tf). 

It  is  clear,  however,  that  no  individual  can  claim  any  exclu- 
sive right  to  the  opinions  or  judgments  of  the  judges,  for  though 
a  reporter  can  have  copyright  in  his  report  and  prevent  the 
piracy  of  that  upon  which  he  has  spent  time  and  labour  (e)} 
yet  it  is  obvious  that  he  has  no  exclusive  right  to  the  words 
that  the  judge  has  uttered  so  as  to  be  able  to  prevent  another 
from  publishing  his  own  report  of  them. 


(a)  Hex  v.  Fleet  (1817),  1  Barn.  &  Aid.  379,  384.  See  Ttchborne  v.  Tiehborne 
(1876),  15  W.  R.  1072 ;  17  L.  T.  (N.S.)  5.  As  to  staying  report*  of  cases  as 
libellous  or  unfair,  see  Brooke  v.  Erans  (1860),  6  Jur.  (N.S.)  1025  :  CUeman  v. 
W.  Hartlepool  Railway  (1869),  8  W.  R.  734. 

(b)  (1801),  5  Ves.  709. 

{c)  (1838),  3  My.  k  Cr.  711,  and  Vesey  v.  Street,  cited  6  Ves.  709,  note  3. 

(<*)  Phillips  on  Copy.  196.  See  Wlteaton  v.  Peter*  (1834),  8  Peters  R.  (Amer.) 
691,  668,  and  remarks  of  Story,  J.,  in  Gray  v.  Russell  (1839),  1  Story,  R.  (Amer.)  4. 

(e)  Walter  v.  Lane  (1900),  A.  C.  539.  But  see  the  following  American  decisions 
Wheaton  v.  Peters,  supra;  Gray  v.  Russell,  supra ;  Banks  v.  Manchester  (1888). 
128  U.S.  244  ;  Davidson  v.  Wherlock  (1866),  27  Federal  Reporter  61. 
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It  seems  clear  that  if  bond  fide  notes  accompany  statutes    CAP-  IX« 
printed  by  others  than  those  having  the  patent  right,  the 
copyright  of  the  latter  is  not  infringed,  but  the  notes  must  be 
band  fide,  and  not  merely  colourable  or  collusive  (a). 

Almanacs. 

The  origin  of  this    absurd  claim    is  put  upon  still   more  As  to  the 
ridiculous  grounds.     Property  in  almanacs  is  said  to  be  the  J^^g, 
king's:   1st,  because  derelict;  2nd,  because  they  regulate  the 
feasts  of  the  church  (b). 

On  the  8th  of  March,  1615,  the  king  by  letters  patent 
granted  to  the  Stationers'  Company  and  their  successors  for 
ever  (inter  alia)  exclusive  power  and  licence  to  print,  or  cause 
to  be  printed,  "  all  manner  of  almanacs  and  prognostications 
whatsoever  in  the  English  tongue,  and  all  manner  of  books  and 
pamphlets  tending  to  the  same  purpose,  and  which  are  not  to 
be  taken  and  construed  other  than  almanacs  or  prognostications 
being  allowed  by  the  Archbishop  of  Canterbury  and  the  Bishop 
of  London,  or  one  of  them  for  the  time  being/' 

In  an  action  of  debt  by  the  Company  of  Stationers  against 
Seymour  (e),  for  printing  'Gadbury's  Almanac,'  it  was  adjudged 
that  the  letters  patent  granted  to  the  company  for  the  sole 
printing  of  almanacs  were  valid :  and  though  the  jury  found 
that  the  almanac  so  printed  contained  some  additions,  yet 
having  likewise  found  that  the  said  almanac  had  all  the 
essential  parts  of  the  almanac  that  was  printed  before  the 
Book  of  Common  Prayer,  the  additions  were  regarded  as  im- 
material. 

So  also  was  an  injunction  granted  against  Lee  (d),  on  the 
application  of  the  Stationers'  Company  to  restrain  him  from 
selling  "  primers,  psalters,  almanacs,  and  singing  psalms,  im- 
ported from  Holland,"  the  sole  privilege  of  printing  these 
belonging  to  that  Company;  and  that  without  any  trial 
directed  as  to  the  validity  of  the  patent.  Notwithstanding 
the  above  decisions,  the  prerogative  right  to  the  printing  of 
almanacs  was  strongly  protested  against  in  the  case  of  the 
Stationers'  Company  v.  Partridge  (e).  No  judgment,  indeed, 
was  given  in  that  case,  but  it  stood  over  that  the  Company 
might  see  if  they  could  make  it  like  the  case  of  the  Common 
Prayer  Book, — whether  they  could  show  that  the  right  of  the 

(a)  Bathett  v.  Cunningham  (1762),  1  W.  Bl.  370. 

(6)  2  Show.  258  ;  Stationer*'  Co.  v.  Wright,  2  Ch.  Cas.  76.  (c)  1  Mod.  256. 

(d)  (1681)  2  Ch.  Ca.  76,  93  ;   2  Show.  269  ;  Stationers'  Co.  v.  Wright,  Skin.  234  ; 
4  Burr.  2328. 
(*)  (1709),  10  Mod.  105,  cited  2  Bro.  P.  C.  137. 
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cap.  ix.     Crown  had  any  foundation  in   property ;    and  it  was  never 
~ "     "      ~  referred  to  again. 

In  a  subsequent  case,  that  of  the  Stationers'  Company  v. 
Carnan  (a),  the  right  was  successfully  combated,  and  judgment 
given  in  favour  of  the  defendant.  An  account  of  these  various 
phases  of  legal  doubt  and  indecision  is  succinctly  given  by 
Lord  Erskine  in  Gurney  v.  Longman  (b) :  "  It  appears  in  the 
case  of  Millar  v.  Taylor  that  the  Crown  had  been  in  the  con- 
stant course  of  granting  the  right  of  printing  almanacs ;  and 
at  last  King  James  II.  granted  that  right  by  charter  to  the 
Stationers'  Company  and  the  two  universities,  and  for  a  century 
they  kept  up  that  monopoly  by  the  effect  of  prosecutions.  At 
length  Carnan,  an  obstinate  man,  insisted  upon  printing  them. 
An  injunction  was  applied  for  in  the  Court  of  Exchequer,  and 
was  granted  to  the  hearing ;  but  at  the  hearing,  the  Court  of 
Exchequer  directed  the  question  to  be  put  to  the  Court  of 
Common  Pleas,  whether  the  king  had  a  right  to  grant  the 
publication  of  almanacs,  as  not  falling  within  the  scope  of  the 
necessity  or  expediency,  the  foundation  of  prerogative  copies. 
It  was  twice  argued  in  the  Court  of  Common  Pleas ;  and  the 
answer  returned  by  that  court  to  the  Court  of  Exchequer  was, 
that  the  charter  was  void,  and  almanacs  were  not  prerogative 
copies.  The  injunction  was  accordingly  dissolved,  that  usurpa- 
tion having  gone  on  for  a  century;  and  the  House  of  Commons 
threw  out  a  bill,  brought  in  for  the  purpose  of  vesting  that 
right  in  the  Stationers'  Company." 

In  consequence  of  this  decision,  an  Act  was  passed,  which 
after  reciting,  that  the  power  of  granting  a  liberty  to  print 
almanacs  and  other  books  was  theretofore  supposed  to  be  an 
inherent  right  in  the  Crown,  and  that  the  Crown  had,  by  dif- 
ferent charters  under  the  great  seal,  granted  to  the  universities 
of  Oxford  and  Cambridge,  among  other  things,  the  privilege  of 
printing  almanacs ;  and  that  the  universities  had  demised  to 
the  Company  of  Stationers  their  privileges  of  printing  and 
vending  almanacs  and  calendars,  and  had  received  an  annual 
sum  of  £1000  and  upwards  as  a  consideration  for  such  privilege, 
and  that  the  money  so  received  by  them  had  been  laid  out 
and  expended  in  promoting  different  branches  of  literature 
and  science,  to  the  great  increase  of  religion  and  learning  and 
the  general  benefit  and  advantage  of  these  realms ;  and  that 
the  privilege  or  right  of  printing  almanacs  had  been,  by  a  late 
decision  at  law,  found  to  have  been  a  common  right,  over 
which    the    Crown    had    no    control,    and    consequently    the 

(a)  2  Wm.  Bl.  1004.  (b)  (1806),  13  Vei.  «08. 
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universities  no  power  to  demise  the  same  to  any  particular  Cap-  ix- 
person  or  body  of  men,  whereby  the  payments  so  made  to 
them  by  the  Company  of  Stationers  had  ceased  and  been  dis- 
continued, enacted  that  £500  a  year  should  be  paid  to  each 
of  the  universities,  out  of  the  moneys  arising  from  the  duties 
upon  almanacs  (a). 

Any  person  may  now  make  the  calculations  usually  pub- 
lished in  almanacs,  and  claim  a  copyright  therein. 

A  power  was  given  by  Act  of  Parliament  to  certain  commis-  The  Nautical 
sioners,  to  publish  a  'Nautical  Almanac,  or  Astronomical Almanac- 
Ephemeris,'  and  to  license  some  one  to  print  it.  Any  other 
person  printing,  publishing,  or  vending  it,  subjects  himself  to  a 
penalty.  The  f  Nautical  Almanac '  is  now,  however,  placed 
under  the  control  of  the  Lords  of  the  Admiralty,  and  the 
penalty  is  increased  to  £20  with  costs  of  suit,  to  be  paid 
and  applied  to  the  use  of  the  Royal  Hospital  for  Seamen  at 
Greenwich  (J). 

The  claim  to  the  prerogative  right  in  'Lilly's  Latin  Grammar '  As  to  the 
was  founded  on  an  allegation  that  the  work  had  been  originally  ch™£mar 
written  and  composed  at  the  king's  expense.  Mr.  Justice 
Yates  observed  in  Millar  v.  Taylor  that  the  expense  of  printing 
prerogative  books  was  "  in  fact  no  private  disbursement  of  the 
king,  but  done  at  the  public  charge,  and  formed  part  of  the 
expense  of  government."  How,  then,  could  they  be  his  private 
property,  like  private  property  claimed  by  an  author  in  his  own 
compositions  1(c)     The  claim  has  long  been  abandoned. 

(a)  21  Geo.  III.,  c.  56,  s.  10.  (&)  9  Oeo.  IV.,  c.  66. 

(<?)  See  Stationers*   Co.  v.  Partridge,  4  Burr.  2339,  2382,  2402  ;  10  Mod.   105  ; 
ttcol  v.  StaekdaU  (1820),  3  Swans.  687. 
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UNIVERSITY   AND   COLLEGE   COPYRIGHT. 

Copyright  Upon  the  introduction  of  the  art  of  printing  into  England  by 
universities  Henry  VI.  a  press  was  set  up  in  Oxford ;  and  an  important 
and  colleges,  dominion  over  the  publication  of  books  was,  for  many  years, 
very  naturally  assumed  by  that  learned  body.  The  sway  was 
extended  to  the  sister  university,  and  increased  in  power  by 
charters  and  grants  conferred  upon  them  by  the  liberality  and 
bounty  of  several  kings. 

Immediately  after,  and  in  consequence  of,  the  decision  in 
Donaldson  v.  Becket  (a),  the  universities  hastened  to  Parliament, 
and  in  the  same  year  obtained  an  Act  (ft)  for  enabling  the  two 
universities  in  England,  the  four  universities  in  Scotland,  and 
the  several  colleges  of  Eton,  Westminster,  and  Winchester, 
to  hold  in  perpetuity  their  copyright  in  books  given  or  be- 
queathed to  them  for  the  advancement  of  useful  learning  and 
other  purposes  of  education. 

The  right  exists  in  all  such  books  as  had,  before  the  year 
1775,  or  have  since,  been  given  or  bequeathed  by  the  authors 
of  the  same,  or  their  representatives,  to  or  in  trust  for  those 
universities,  or  any  college  or  house  of  learning  within  them, 
or  to  or  in  trust  for  the  colleges  of  Eton,  Westminster,  and 
Winchester,  or  any  of  them,  for  the  beneficial  purpose  of 
education  within  them  or  any  of  them  (c). 

The  exception  in  favour  of  the  universities  and  colleges  is 
to  extend  only  to  their  own  books,  so  long  as  they  are  printed 
at  the  college  press  and  for  their  sole  benefit ;  and  any  delega- 
tion of  the  right  works  a  forfeiture,  and  the  privilege  becomes 
of  no  effect. 

A  power  is  given  to  the  universities  to  sell  or  dispose  of  the 
copyrights  given  or  bequeathed  to  them,  but  if  they  delegate, 
grant,  lease,  or  sell  the  copyright  of  any  book,  or  allow  any 

{a)  (1774),  4  Burr.  2408.  (b)  15  Geo.  III.,  c.  53. 

(c)  The  late  Dr.  Jowett  bequeathed  the  copyright  in  his  books  to  the  University 
of  Oxford  in  conformity  with  this  Act. 
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person  to  print  it,  their  privilege  ceases  to  exist.     The  copy-     cap.  x. 
right  of  any  work  presented  to  the  universities  must  be  regis- 
tared  at  Stationers'  Hall  within  two  months  after  any  such 
gift  shall  come  to  the  knowledge  of  the  officers  of  the  univer- 
sities. 

The  register  book  may  be  inspected  without  fee,  and  the  Registration. 
clerk  is  to  give  a  certificate  of  any  entry  on  payment  of  a  fee 
not  exceeding  sixpence.  If  the  clerk  refuse  to  make  entry  or 
give  certificates  of  entries,  the  university  or  college  which 
owns  the  copyright  (notice  being  first  given  of  such  refusal  by 
an  advertisement  in  the  Gazette),  is  to  have  the  like  benefit  as 
if  such  entry  or  certificates  had  been  duly  made  and  given, 
and  the  clerk  who  refuses  is  for  every  offence  to  forfeit  £20  to 
the  proprietors  of  the  copyright. 

If  any  one  prints,  reprints,  or  imports,  or  causes  to  be  Piracy, 
printed,  reprinted,  or  imported,  any  such  book  or  books,  or, 
knowing  the  same  to  be  so  printed  or  reprinted,  sells,  publishes, 
or  exposes  to  sale,  or  causes  to  be  sold,  published,  or  exposed 
to  sale,  any  such  book  or  books,  he  is  to  forfeit  the  books  and 
every  sheet  of  them,  to  the  proprietor  of  the  copyright,  and 
one  penny  for  every  sheet  found  in  his  custody  either  printed, 
or  printing,  published,  or  exposed  to  sale,  contrary  to  the  true 
intent  and  meaning  of  the  Act,  one  half  to  go  ft  the  Crown, 
the  other  half  to  the  prosecutor  (a). 

By  an  Act  passed  in  the  forty-first  year  of  Geo.  III.,  c.  107, 
a  similar  copyright  is  given  to  Trinity  College,  Dublin.  And 
by  the  27th  section  of  the  5  &  6  Vict.  c.  45,  the  rights  of  the 
respective  universities  and  colleges  above  enumerated  are 
saved  from  the  operation  of  the  Copyright  Act, 

It  appears  that  in  1878  the  University  of  Oxford  possessed  Copyrights 
six  copyrights,  and  the  University  of  Cambridge  had  none,  ^g^ed' 
"  This  fact/*  says  the  Royal  Commissioners  in  their  Report  in  by  the 
1878  on  Copyright, fC  shows  that  the  privilege,  which  is  by  no  unlverel  ieB* 
means  of  recent  origin,  is  of  very  little  real  value,  and  as  it  is 
undesirable  to  continue  any  special  and  unusual  kinds  of  copy- 
right, we  are  of  opinion  that  this  exceptional  privilege  should 
be  omitted  from  the  future  law.     We  do  not,  however,  think 
it  would  be  right  to  deprive  the  institutions  above  named  of 
the  copyrights  they  already  possess,  without  their  consent,  but 
should  they  be  retained,  we  suggest  that  the  universities  and 
other  institutions  should  be  placed  upon  the  same  footing  as 
regards    protection   of  their    copyrights   as    other    copyright 
owners,  and  that  the  exceptional  penalties  and  remedies  given 
by  the  Act  which  was  passed  in  the  fifteenth  year  of  the  reign 
of  his  late  Majesty  King  George  III.  should  be  repealed." 

(a)  15  Geo.  III.  c.  53,  a.  2. 
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Musical  and  dramatic  compositions  have  this  point  in 
common,  that  the  author  of  either  has,  or  may  have,  two 
different  rights  in  his  composition:  one,  that  of  copyright 
proper,  the  right  to  prevent  the  multiplication  of  copies  of  the 
piece  itself ;  the  other, what  maybe  called  the  acting  right  or  per- 
forming right — the  right  to  prevent  other  persons  from  publicly 
representing  or  performing  the  piece  without  his  (the  author's) 
consent.  These  two  rights  are,  as  we  shall  see,  quite  distinct,  each 
being  a  separate  property  and  each  capable  of  being  assigned 
without  the  other,  and  they  may  expire  at  different  times  (a). 

As  to  copyright  proper,  both  musical  and  dramatic  com- 
positions, when  in  manuscript,  are  protected  like  other  literary 
compositions  (b) ;  when  printed  and  published  they  are  books 
within  the  meaning  of  the  Literary  Copyright  Act. 

The  point  whether  there  could  be  copyright  in  a  musical 
composition  first  came  before  Lord  Mansfield  in  Bach  v.  Lang- 
man  (c).     It  was  a  case  sent  out  of  Chancery  for  the  opinion 

(a)  Chappell  v.  Boatey  (1882),  21  Ch.  D.  232. 

(b)  In  Gilbert  v.  Star  Newspaper  Co.  ((1894)  11  T.  L.  B.  515),  the  publication  of 
the  plot  of  a  play  in  rehearsal  was  restrained. 

(<?)  (1777),  Cowp.  623.  In  UAlmain*  v.  Bootey  (1835),  1 Y.  k.  C.  Bxch.299,  Lord 
Abinger  said  :  "  I  spent  three  or  four  days  at  Stationers'  Hall  in  order  to  ascertain 
what  entries  were  made  under  the  Act  of  Parliament,  and  I  found  not  only  that 
short  publications  on  single  sheetB  of  paper  were  entered  as  books,  but  also  a  great 
deal  of  music.  There  is  no  doubt,  therefore,  that  printed  music,  in  whatever  form 
it  may  be  published,  is  to  be  considered  in  reference  to  proceedings  of  this  nature, 
as  a  book."  Music  copyrights  are  sometimes  of  great  value.  At  a  sale  of  Messrs. 
Hopwood  and  Crewe,  the  copyrights  of  that  firm  fetched  a  total  of  £15,000 — 
Coote's  *  Burlesque  Valse,'  £175  10*. ;  the  4  Sweetly  Pretty  Valse,'  £245  ;  the 
'  Cornflower  Valse,'  £132  ;  and  the  *  Prince  Imperial  Galop,'  £990,  the  largest  sum 
ever  obtained,  it  is  believed,  for  a  single  piece  of  dance  music  ;  Hobson's  4  Popular 
Favourites  for  the  Pianoforte'  sold  for  £412  10*. ;  Buckley's  song,  *  Come  where 
the  MoonbeamB  Linger,'  £157  10*. ;  and  H.  Clifton's  *  Very  Suspicious,'  £330.  Mr. 
Coote  purchased  his  own  '  Snowdrift  Galop '  for  £561. 

The  copyright  of  some  comic  songs  often  fetch  high  prices.  It  was  given  in 
evidence,  in  a  case  which  came  before  the  Common  Pleas  Division  of  the  High 
Court  of  Justice  some  time  ago,  that  they  were  worth  sometimes  from  £1000  to 
£2000,  the  comic  music  publisher,  Henry  D' Alcorn,  stating  that  he  had  Bold  as 
many  as  90,000  copies  of  the  music  of  '  Slap  Bang  !  Here  We  Are  Again  ! '  and  of 
another  song  he  had  sold  70,000  copies. 


MUSICAL   AND    DRAMATIC   COPYRIGHT.  277 

of  the  Court  of  King's  Bench  :  "  Whether,  in  a  composition  Pa*t  n. 
for  the  harpsichord,  called  a  sonata,  the  original  composer  had 
a  copyright  ?  "  The  opinion  given  was,  that  the  same  rules  of 
law  apply  both  to  literary  and  musical  compositions.  It  was 
said  that  the  words  of  the  Act  of  Parliament  were  very 
extensive :  "  Books,  or  other  writings,"  and  consequently  they 
were  not  confined  to  language  and  letters  only.  Music  is  a 
science ;  it  may  be  written,  and  the  mode  of  conveying  the 
ideas  is  by  signs  and  marks.  If  the  narrow  interpretation 
contended  for  were  to  hold  (*.«.,  confined  to  books  only),  it 
would  apply  equally  to  mathematics,  algebra,  arithmetic,  or 
hieroglyphics.  The  case  being  one  sent  out  of  Chancery,  the 
certificate  of  the  judge  was :  that  a  musical  composition  is  a 
writing  within  the  statute  of  8  Anne,  c.  19,  and  that  of  course 
the  plaintiff  was  entitled  to  the  copyright  given  to  the  author 
by  that  Act. 

In  Storace  v.  Longman  (a),  a  "  certain  musical  air,  tune,  and 
writing/'  on  one  sheet,  was  protected,  and  in  a  later  case  (b)  a 
single  sheet  of  music  was  held  to  be  a  book  within  the  mean- 
ing of  the  statute  of  Anne.  And  where  copyright  was  claimed 
under  54  Geo.  III.,  c.  156,  in  a  piece  of  instrumental  music, 
Chief  Justice  Abbott,  in  delivering  the  judgment  of  the  King's 
Bench,  expressed  the  opinion  that  "  any  composition,  whether 
large  or  small,  is  a  book  within  the  meaning  of  the  Act  of 
Parliament "  (c). 

Now,  by  the  interpretation  clause  of  the  5  &  6  Vict.  c.  45, 
the  word  "  book,"  in  the  construction  of  the  Act,  is  to  mean 
and  include  "  every  volume,  part  or  division  of  a  volume, 
pamphlet,  sheet  of  letterpress,  sheet  of  musicy  map,  chart,  or 
plan  separately  published." 

Until   1833   there  was  no  statute  dealing  with  the  right  Performing 
of  the  author  of  a  dramatic  composition  to  represent  it   in  "^mon  law. 
public,  and  musical  performing  rights  were  not  touched  by 
statute  till  1842.     At  common  law  the  author  had  the  exclu- 
sive right  of  public  performance,  if  the  work  were  not  published 
as  a  book ;  but  if  it  were  so  published  he  probably  lost  such  right. 

In  an  early  case,  it  was  declared  that  the  acting  a  play  was 
not  a  publication  of  it ;  and  by  analogy,  it  was  subsequently 
held,  at  common  law,  that  the  mere  acting  a  play  which  had 
been  printed  and  published  did  not  constitute  a  piracy  or  an 
infringement  of  the  copyright  (d). 

(a)  (1788),  2  Gamp.  27,  note  a.  {b)  dementi  v.  Golding  (1809),  2  Camp.  32. 

(e)  White  v.  Geroch  (1819),  2  Barn.  &  Aid.  298  ;  Bee  Clayton  v.  Stone,  2  Paine 
(Amer.)  383. 
(d)  In  equity,  injunctions  have  been  granted  to  stop  the  performance  of  printed 
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part  ii.         In  the  former  case,  the  plaintiff  was  the  author  of  a  farce 

Formerly       called  '  Love  &  la  Mode,'  consisting  of  two  acts,  which  was  per- 

repreaenta-     formed,  with  his  permission,  several  times  at   the  different 

equivalent  to  London  theatres  in  successive  years,  but  was  never  printed  or 

publication,    published  by  him.     When  the  farce  was  over,  the  plaintiff  used 

to  take  the  copy  away  from  the  prompter,  and  when  it  was 

played  at  the  benefits  of  particular  actors  he  made  them  pay  a 

certain  sum  for  the  performance.     The  defendants  who  were 

proprietors  of  a  magazine  called  '  The  Court  Miscellany ;  or, 

Gentleman  and  Lady's  Magazine,'  employed  a  shorthand  writer 

to  take  down  the  words  of  the  play  at  the  theatre,  and  thus 

published  the  first  act,  giving  notice  that  they  would  publish 

the  second  act  in  their  next  number.     An  injunction,  however, 

was  obtained  on  the  ground  that  acting  a  play  was  not  a 

publication  of  it  (a). 

The  latter  case  was  an  action  on  the  statute  of  Anne,  for 
publishing  an  entertainment  called  '  The  Agreeable  Surprise.' 
The  plaintiff  had  purchased  the  copyright  from  O'Keefe,  the 
author,  and  the  only  evidence  of  the  publication  by  the 
defendant  was  the  representation  of  the  piece  upon  his  stage 
at  Richmond.  It  was  held  that  there  was  no  publication  ;  the 
statute  for  the  protection  of  copyright  only  extending  to 
prohibit  the  publication  of  the  work  itself  by  any  other  than 
the  author  (6). 
American  Though  the  law  on  this  point  has  been  altered  as  to  the 

subject*18  English  law  by  the  5  &  6  Vict.  c.  45,  s.  20  (c),  the  American 
law  would  appear  to  be  in  accordance  with  the  above  decision. 
In  a  case,  in  1870,  before  the  Superior  Court  of  New  York  (d)t 
the  facts  were  as  follows :  The  action  was  brought  to  obtain 
an  injunction  restraining  the  printing  and  publishing  by  the 
defendant  of  a  drama  or  comedy  called  '  Play/  and  the  com- 
plaint, alleged  that  immediately  prior  to  February,  1868,  Mr. 
Robertson,  of  London,  sold  to  the  plaintiff  his  exclusive  right  of 
performing  the  drama  upon  the  stage,  and  printing  and  pub- 
lishing the  same  within  and  throughout  the  United  States; 
that  the  first  performance  of  it  was  at  the  Prince  of  Wales' 

dramatic  works  at  the  request  of  the  authors  of  them  :  Morris  v.  Harris,  Morris  v. 
Kelly  (1820),  1  Jac.  &  W.  481 ;  21  R.  R.  216  ;  cited  Godson  on  '  Patents  and  Copy- 
rights,' 390. 

(a)  MacUin  v.  Richardson  (1770),  Amb.  694;  but  see  5  k  6  Vict.  c.  45, 
8.20. 

(b)  Coleman  v.  Wathen  (1793),  5T.R.  245.  Sheridan's  opera  of  the  '  Duenna ' 
(The  Proprietors  of  Cotent  Garden  v.  Vandertnere  and  others)  was  also  represented 
on  the  stage  without  the  permission  of  the  proprietor  on  similar  grounds  ;  see, 
however,  5  &  6  Vict.  c.  45,  s.  40. 

(o)  Baucicault  v.  Delafield  (1863),  33  L.  J.  Ch.  38 ;  9  L.  T.  709. 
(d)  Palmer  v.  Dewett  (1870),  23  L.  T.  823. 
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Theatre,  in  London,  but  that  there  had  been  no  piMicatum  in  Pabt  h. 
any  other  way.  The  defendant,  however,  had  obtained  the 
words  of  the  play,  &c,  from  persons  who  had  seen  it  acted  in 
London,  and  he  published  it  in  the  United  States  before  the 
plaintiff.  This  the  defendant  justified  on  the  ground  that  the 
tickets  admitting  the  spectators  to  the  performance  in  London 
contained  no  notice  or  prohibition  against  carrying  the  comedy 
away,  by  memory  or  otherwise,  and  using,  printing,  or  pub- 
lishing the  same ;  nor  was  any  notice  to  that  effect  posted  in 
any  of  the  theatres  in  view  of  the  spectators.  The  question 
was,  whether  the  performance  in  London  was  such  a  publica- 
tion as  would  deprive  the  owner  of  his  common  law  right  of 
property  in  it,  and  the  Court  held  that  it  was  not.  Mr.  Justice 
Monell,  in  his  judgment,  after  examining  the  case  of  Keen  v. 
Clark  (a),  where  it  had  been  decided  that  it  was  not  unlawful 
for  a  spectator  to  carry  away  in  memory  and  give  to  the  world 
an  unpublished  literary  production,  the  performance  of  which 
he  had  witnessed,  or  to  the  recital  of  which  he  had  listened, 
and  after  holding  that  the  case  of  Boticicault  v.  Ddafidd  (b) 
decided  in  England,  was  not  an  authority  upon  any  question  of 
actual  or  constructive  publication  not  arising  under  the  English 
copyright  law,  summed  up  as  follows :  "  My  conclusions  upon 
the  whole  case  are,  that  there  was  no  such  publication  by  the 
plaintiff,  or  by  his  assignor,  of  the  play  in  question  as  to  deprive 
the  plaintiff  of  his  common  law  right  of  property  in  it.  That 
public  representations  of  the  play  were  not  a  publication  of  the 

play  so  as  to  take  away  the  common  law  right I  am, 

therefore,  of  opinion  that  the  plaintiff  is  entitled  to  a  judgment 
restraining  the  defendant  from  further  printing  or  publishing 
the  play,  and  requiring  him  to  deliver  up  to  be  destroyed  such 
as  are  now  in  print "  (c). 

That  the  author  of  a  musical  or  dramatic  composition  who 
published  in  the  form  of  a  book  thereby  lost,  at  common  law, 
his  right  to  prevent  the  public  performance  of  it  without  his  con- 
sent seems  to  be  involved  in  the  decision  in  Muiray  v.  Elliston  (d). 
In  that  case  Lord  Byron's  tragedy  of  '  Marino  Faliero,'  altered 
and  abridged  for  the  stage,  was  performed  without  the  consent  of 
the  owner  of  the  copyright,  who  applied  for  an  injunction  and  it 
was  laid  down,  that  an  action  could  not  be  maintained,  "  for 
publicly  acting  and  representing  the  said  tragedy,  abridged 
in  manner  aforesaid."      As,  however,  in  the  case   cited,  the 

{a)  5  Robt.  (Amer.)  38.  (b)  UU  svp. 

(c)  7  Rob.  (N.Y.)  530  ;  2  Sweeny  (N.Y.)  530  ;  47  N.  Y.  532,  543. 

(d)  (1822),  5  Barn.  &  Aid.  657  ;  and  S.  C.  1  Dowl.  &  Ryl. ;  24  R.  R.  519.     The  law 
now  been  altered.     Chappell  v.  Boosey  (1882),  21  Ch.  D.  232. 
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Part  ii.  Courts  seem  to  have  held  that  the  plaintiff,  apart  from  the 
question  of  abridgment,  had  no  exclusive  right,  it  is  difficult 
to  see  what  stress  they  laid  upon  the  fact  of  the  alleged 
piracy  beijig  an  abridgment. 
Act  to  amend  The  many  defects  existing  in  the  law  as  to  performing 
rights  led  to  the  passing  of  the  3  &  4  Will.  IV.  c.  15  (a), 
which,  however,  only  dealt  with  the  performing  rights  in 
dramatic  pieces.  It  enacted  that  the  author  of  any  tragedy, 
comedy,  play,  opera,  farce,  or  any  other  dramatic  piece  or  . 
entertainment  (b)  composed  and  not  printed  or  published  should 
have  the  sole  liberty  of  representing  it,  or  causing  it  to  be 
represented,  in  any  part  of  the  British  dominions  (c)  ;  and  that 
the  author  of  any  such  production  which  should  be  printed 
and  published  should  have  the  sole  right  of  representation  from 
the  time  of  publication,  for  a  period  of  twenty-eight  years,  and 
also  if  the  author  were  living  at  the  end  of  that  time,  for  the 
remainder  of  the  author's  life.  And  further  enacted,  that  if 
any  person  should  represent,  or  cause  to  be  represented  (d), 
without  the  consent  in  writing  of  the  author  or  other  pro- 
prietor (e),  at  any  place  of  dramatic  entertainment  (/ ),  any 
such  production,  or  any  part  thereof,  every  such  offender 
should  be  liable  for  each  and  every  such  representation  to  the 
payment  of  an  amount  not  less  than  40s.  or  to  the  full  amount 
of  the  benefit  or  advantage  arising  from  such  representation, 
or  the  injury  or  loss  sustained  by  the  plaintiff  therefrom, 
whichever  should  be  the  greater  damages,  to  the  author  or 
other  proprietor  of  such  production  so  represented,  to  be 
recovered,  together  with  double  costs  of  suit. 

Double  costs  were  taken  away  in  all  cases  by  5  &  6  Vict, 
c.  97,  s.  2,  and  the  plaintiff  can  now  only  recover  a  full  and 
reasonable  indemnity  as  to  all  expenses  incurred,  to  be  taxed 
by  the  proper  officer  in  that  behalf  (g). 

The   5   &  6   Vict.  c.  45  deals  with  the  performing  rights 

(a)  Commonly  called  Sir  Edward  Bulwer  Lytton's  Act. 

(ft)  In  Lee  v.  Simpson  (1847),  3  C.  B.  871,  4  D.  &  L.  666,  it  was  determined  that 
a  pantomime,  or  rather  the  introduction  to  one,  which  is  the  only  written  part  of 
the  entertainment,  is  protected  from  piracy  under  this  Act. 

[e)  No  period  for  the  right  of  representation  is  here  prescribed  for  an  unpublished 
work,  and  it  has  been  contended  that  the  effect  of  this  was  to  confer  a  perpetual 
right. 

(d)  Russell  v.  Brian*  (1849),  19  L.  J.  (C.P.)  33 ;  14  Jur.  201  ;  8  C.  B.  836 ; 
Lyon  v.  KnowUs  (1863),  5  B.  &  S.  751  ;  Marsh  v.  Conquest  (1864),  17  C.  B. 
418  ;  Monaghan  v.  Taylor  (1885),  2  T.  L.  R.  685  ;  Diush  v.  Mayeu  (1892),  2  Q.  B. 
511  ;  8  T.  L.  B.  339  ;  French  v.  Day  (1892),  9  T.  L.  K.  548  ;  Kelly's  Directories  v. 
Gavin  (1902),  1  Ch.  631. 

{e)  Eaton  v.  Lake  (1888),  20  Q.  B.  D.  378. 

(/)  Wall  v.  Taylor,  WaU  v.  Martin  (1882),  9  Q.  B.  D.  727  ;  11  Q.  B.  D.  102 ; 
Duck  y.  Bates  (1884),  12  Q.  B.  D.  79  ;  13  Q.  B.  D.  843. 

{g)  Reeve  v.  Gibson,  [1891]  1  Q.  B.  652. 


Copyright 
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both  in  musical  and  dramatic  compositions.     Section  20,  after     part  ii. 
reciting  that  it  was  expedient  to  extend  the  term  of  the  sole 
liberty  of  representing  dramatic  pieces  given  by  the   3  &  4 
Will.  IV.  c.  15  to  the  full  time  provided  by  the  5  &  6  Vict.  c. 
45  for  the  continuance  of  copyright ;  and  that  it  was  expedient 
to  extend  to  musical  compositions  the  benefits  of  the  3   &  4 
Will.  IV.  c.  15,  provides  that  the  sole  liberty  of  representing 
or  performing,  or  causing  (a)  or  permitting  to  be  represented 
or  performed,  any  dramatic  piece  or  musical  composition  shall 
endure  and  be  the  property  of  the  author  thereof  and  his 
assigns  for  the  term  in  the  Act  provided  for  the  duration  of 
copyright   in    books  (&);    and    the    provisions   thereinbefore 
enacted  in  respect  of  the  property  of  such    copyright,  and 
of  registering  the  same,  shall  apply  to  the  liberty  of  represent- 
ing or  performing  any  dramatic  piece  or  musical  composition, 
as  if  the  same  were  therein  expressly  re-enacted  and  applied 
thereto  (c),  save  and  except  that  the  first  public  representation 
or  performance  of  any  dramatic  piece  or  musical  composition 
shall  be  deemed  equivalent,  in  the  construction  of  the  Act,  to 
the  first  publication  of  any  book :  provided  always,  that  in 
case  of  any  dramatic  piece  or  musical  composition  in  manu- 
script, it  shall  be  sufficient  for  the  person  having  the  sole 
liberty  of  representing  or  performing,  or  causing  to  be  repre- 
sented  or   performed,   the  same,  to  register   only   the   title 
thereof,  the  name  and  place  of  abode  of  the  author  or  com- 
poser thereof,  the  name  and  place  of  abode  of  the  proprietor 
thereof,  and  the  time  and  place  of  its  first  representation  or 
performance.     Section   21  provides  that  the  person  who  has 
the  sole  liberty  of  representing  a  dramatic  piece  or  musical 
composition  shall  have  and  enjoy  all  the  remedies  given  by 
the  3  &  4  Will.  IV.  c.  15  during  the  whole  of  his  interest 
therein. 

The  common  law  right  to  the  exclusive  representation  of  a  Effect  of  re- 
manuscript  play  is  lost  by  the  public  performance  of  the  piece,  of^ISSpt 
and  since  the  passing  of  the  statute  the  only  protection  the  play. 
author  can  claim   is   that   conferred   by  the    statute.     This 
evidently  does  not  attach  until  the  play  has  been  publicly 
represented. 

It    is  doubtful   whether,   supposing    a   dramatic    piece  or 

(a)  See  Parsons  v.  Chapman  (1831),  5  Car.  &  Payne,  33 ;  Monaghan  v.  Taylor 
(1886),  2T.L.R.  685. 

(6)  Strictly,  a  copyright  song  cannot  be  publicly  sung,  or  a  tune  publicly  played, 
without  the  permission  of  the  composer  or  his  assigns. 

(e)  By  virtue  of  this  section  the  5  &  6  Vict.  c.  45,  is  retrospective  as  to  the 
exclusive  right  to  the  performance  of  musical  compositions  published  before  the 
passing  of  the  Act  :  Ex  parte  Hvtchins  and  Romer  (1878),  4  Q.  B.  D.  90,  483. 
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The  remedies 
provided  by 
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not  affected 
by  the  5  &  6 
Vict.  c.  45. 


Omission  to 
register  does 
not  affect  the 


musical  composition  in  manuscript  to  have  been  registered 
so  as  to  give  protection  to  the  right  of  representing  it  or  per- 
forming it,  the  subsequent  printing  and  publication  of  such 
piece  or  composition,  if  not  followed  by  the  deposit  at 
Stationers'  Hall,  can  be  held  to  take  away  that  right  (a). 

The  Act  of  5  &  6  Vict.  c.  45,  in  extending  the  term  of  copy- 
right in  dramatic  pieces,  and  providing  for  their  registration 
and  assignment,  does  not  deprive  the  proprietor  of  the  reme- 
dies given  by  the  Act  of  Will.  IV. 

This  was  seen  in  a  case  which  came  before  the  Court  ot 
Exchequer  in  1872.  The  facts  were  briefly  these :  The  plain- 
tiff purchased  from  a  Mr.  Elton  all  the  property  in  the  copyright 
in  the  words  of  a  comic  song  called  '  Gome  to  Peckham  Rye/  of 
which  the  latter  was  author,  the  sum  given  being  £2.  Mr. 
Clark  was  in  the  habit  of  singing  this  song  at  the  Oxford 
Music  Hall,  and  similar  places  of  entertainment.  In  the 
course  of  his  performance  the  song  attracted  much  attention, 
and  he  was  offered  by  a  certain  publisher  ten  guineas  for  his 
property  in  the  composition.  The  defendant  Bishop,  who  was 
a  publisher  in  the  East-End  of  London,  contrived  to  obtain  a 
copy  of  the  song,  which  up  to  this  moment  remained  in  manu- 
script, and  published  the  same  with  some  slight  alterations. 
The  plaintiff,  feeling  himself  aggrieved,  brought  an  action  for 
damages  against  Bishop  for  the  infringement  of  his  copyright 
The  case  was  tried  before  the  common  serjeant  in  the  Lord 
Mayor's  Court,  when  a  verdict  was  returned  against  the  defen- 
dant with  £10  damages.  A  rule  to  set  aside  such  verdict 
was,  however,  obtained  on  the  ground  that  the  plaintiff  not 
having  registered  his  copyright  at  Stationers'  Hall,  had  no 
right  to  sue  for  damages  in  respect  of  it.  The  point  having 
been  fully  argued,  the  court  decided  that  the  24th  section  of 
the  Act  applied  only  to  books,  and  had  no  reference  to  such 
productions  as  that  in  question :  and  that  the  other  sections 
relating  to  songs  and  dramatic  representations  connected  with 
them,  did  not  make  it  obligatory  to  the  owners  to  register 
them  in  order  to  preserve  them  against  any  infringement  of 
their  copyright  (b).  Consequently  it  may  be  taken  that  the 
omission  to  register  will  not  prejudice  the  remedies  which  the 

(a)  See  Boosey  v.  Fairlie  (1877),  7  Ch.  Div.  301,  316.  It  has  been  held  in 
America  that  the  representation  of  a  dramatic  work  which  the  proprietor  has  never 
caused  to  be  printed  and  has  not  obtained  a  copyright  of,  if  made  without  the 
licence  of  the  proprietor,  is  a  violation  of  his  right,  and  may  be  restrained  by- 
injunction,  although  such  representation  is  from  a  copy  obtained  by  a  spectator 
attending  a  public  representation  by  the  proprietor  for  money,  and  afterwards 
writing  it  from  memory.     Tompkins  v.  Halhck,  19  Lathrop.  (Amer.)  32. 

(ft)  Clark  v.  HUhop  (1872),  26  L.  T.  908. 
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proprietor   of  the  sole    liberty  of  representing  any  dramatic     PabtII. 
piece  has  by  virtue  of  the  Act  5  &  6  Vict.  c.  45,  or  of  the  3  &  copyright  or 
4  Will  IV.  c.  15.  $e  ^gg* 

We  propose  now  to  consider  the  term  of  copyright  conferred  Term  of 
on  the  author  of  a  musical  or  dramatic  composition.  copyright. 

First,  as  to  copyright  strictly  so-called,  that  is  the  sole  right 
or  liberty  of  multiplying  copies  of  the  composition : — By  virtue 
of  section  3  of  the  Copyright  Act,  1842,  the  author  will  have 
copyright,  where  the  work  is  published  in  his  lifetime,  for  his 
life  and  a  further  term  of  seven  years  from  the  time  of  his 
death  or  for  a  single  term  of  forty-two  years,  whichever  be 
the  longer  period.  The  time  runs  from  the  date  of  publica- 
tion. If  the  work  be  published  after  the  author's  death  then 
the  proprietor  of  the  manuscript  will  have  copyright  for  forty- 
two  years,  likewise  calculated  from  the  date  of  publication. 

Secondly,  as  to  the  performing  right : — (a)  If  the  work  has 
been  published  as  a  book,  the  author  has  the  exclusive  per- 
forming right  for  the  same  period  as  the  copyright,  except 
that  the  right  dates  from  the  first  public  representation  or 
performance  of  the  work ;  (b)  if  the  work  has  not  been  pub- 
lished as  a  book,  but  is  in  manuscript  only,  the  term  is  doubt- 
ful, for  the  3  &  4  WilL  IV.  c.  15  did  not  prescribe  any  term 
in  such  a  case,  and  it  is  not  clear  that  the  5  &  6  Vict.  c.  45 
has  altered  this.  The  right  may,  therefore,  be  perpetual,  or, 
on  the  other  hand,  as  seems  more  probable,  the  term  may  be 
the  same  as  in  the  case  where  the  work  is  printed  and  pub- 
lished. 

These  two  rights — copyright  and  performing  rights — may 
each  reside  in  different  persons  simultaneously  and  may  expire 
at  different  periods. 

It   is  obvious  that  many  questions  of  difficulty  may  arise  Right  of 
with   regard   to   the   right  of  representation   in   manuscript  jJ2J^nta" 

plays.  manuscript 

Some  of  the  general  principles  seem  clear,  but  there  are p  ay8" 
very  nice  distinctions  on  which  little  light  is  obtainable  from 
the  reported  cases.  When  the  right  of  representation  has  once 
been  secured,  it  will  be  unaffected  by  any  subsequent  repre- 
sentation of  the  piece.  Therefore,  if  first  published  in  Great 
Britain  and  the  copyright  in  the  piece  duly  secured,  the  first 
representation  of  the  play  afterwards  in  a  foreign  country  would 
not  affect  the  copyright. 

But  a  previous  publication  of  the  play  in  print  in  a  foreign 
country  would  in  the  absence  of  any  treaty  defeat  the  claim  to 
copyright  in  this,  and  the  right  of  representation  could  not 
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PABT  xi-     be  secured  in  this  country,  even  though  the  first  representation 
of  the  play  were  to  take  place  here. 

It  is  said  that  the  duration  of  the  copyright  is  governed  not 
by  the  representation,  but  by  the  publication,  and  that  as  the 
copyright  dates  from  publication,  it  cannot  be  defeated  or 
affected  by  any  public  performance  of  the  play,  no  matter  when 
or  where  made. 

But  this  must  be  accepted  with  caution,  for  it  would  make 
the  right  of  representation  begin  with  and  depend  upon  the 
first  publication  in  print.  And  if  such  were  the  case  a  dramatist 
might  have  enjoyed  the  exclusive  right  of  representing  a  manu- 
script play  under  the  20th  section  of  the  Copyright  Act  for 
nearly  forty-two  years,  and  then  publish  it  in  print  and  secure 
the  copyright  in  the  publication  for  another  period  of  forty- 
two  years.  For  the  copyright  in  the  piece  itself  would  com- 
mence to  run  from  the  date  of  publication  in  print,  but  in  such 
case  it  is  doubtful  whether  the  author  would  have  the  exclusive 
right  of  representation  during  this  second  period  also.  For  it 
must  be  remembered  that  the  20th  section  expressly  provides 
that  the  sole  right  of  representation  is  to  be  secured  to  the 
author  of  a  dramatic  piece  in  manuscript  by  entering  on  the 
register,  amongst  other  things,  "  the  time  and  place  of  the  first 
representation  or  performance";  and  that  "the  first  public 
representation  or  performance  of  any  dramatic  piece  shall  be 
deemed  equivalent  in  the  construction  of  the  Act  to  the  first 
publication  of  any  book." 

It  therefore  seems  more  likely  that,  should  the  question 
arise,  it  would  be  held  that  the  right  of  exclusive  representa- 
tion would  run  from  the  date  of  the  first  representation  of  the 
play  in  manuscript,  and  not  from  the  date  of  the  publication 
of  the  same  play  in  print.  No  limit  is  fixed  for  the  duration 
of  the  exclusive  right  of  representation  of  the  play  while  yet 
in  manuscript ;  and  therefore  if  not  perpetual,  the  right  would 
seem  to  last  for  forty-two  years  or  for  the  life  of  the  author, 
and  seven  years  after  his  death,  whichever  may  be  the  longer 
period. 

Where  the  right  to  the  exclusive  representation  of  a  piece 
in  manuscript  has  been  lost  by  first  representing  the  same  in  a 
foreign  country,  it  cannot  be  recovered  afterwards  by  printing 
and  publishing  the  piece;  for  though  the  copyright  in  the 
printed  piece  might  be  thus  secured,  the  right  of  representation 
having  become  common  property  could  not  thus  be  regained. 

It  has  been  thought  that  the  right  of  representation,  secured 
by  registration  in  accordance  with  the  Act,  of  a  piece  in  manu- 
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script  may  be  lost  by  such  a  publication  in  print  as  will  part  ii. 
amount  to  an  abandonment  of  the  copyright.  It  is  argued 
that  the  right  of  representing  a  manuscript  play  rests  on  the 
condition  that  the  composition  is  not  published  in  print, — 
after  it  has  been  so  published  it  passes  from  the  class  of 
manuscript  to  that  of  printed  plays,  and  becomes  subject  to 
the  conditions  on  which  the  right  of  exclusive  representation 
will  vest  in  published  plays : — that  this  right  then  becomes 
subordinate  to  the  copyright,  and  the  validity  of  the  former  is 
dependent  on  that  of  the  latter  right ;  that  an  abandonment 
of  the  copyright,  which  is  the  greater  right,  involves  an  aban- 
donment of  the  lesser  right  of  representation ;  and  that  when 
the  title  to  copyright  is  forfeited,  the  work  becomes  public 
property  as  far  as  printing  copies  is  concerned ;  and  this 
would  make  it  public  property  as  far  as  representing  it  is 
concerned  (a). 

In  this  view,  however,  we  are  unable  entirely  to  concur. 

As  to  dramatic  pieces  and  musical  compositions,  the  Royal  Suggestions 
Commissioners  in  their  report  in  1878  said :  "  While  in  books  $$£££' 
there  is  only  one  copyright,  in  musical  and  dramatic  works  missionere  as 
there  are  two,  namely,  the  right  of  printed  publication  and  the ^ddramatic 
right  of  public  performance.  copyright. 

"  These  rights  are  essentially  different  and  distinct,  and  we 
find  that  many  plays  and  musical  pieces  are  publicly  performed 
without  being  published  in  the  form  of  books,  and  thus  the 
acting  or  dramatic  copyright  is  in  force,  while  as  to  literary 
copyright,  such  plays  and  pieces  retain  the  character  of  unpub- 
lished manuscripts.  Music  printed  and  published  becomes  a 
book  for  the  purpose  of  the  literary  copyright,  and  so,  we 
presume,  does  a  play ;  but  it  is  a  question  what  becomes  of 
the  performing  copyright  on  the  publication  of  the  work  as  a 
book  ;  and  there  is  a  further  question,  whether  the  performing 
copyright  can  be  gained  at  all,  if  the  piece  is  printed  and 
published  as  a  book  before  being  publicly  performed. 

"  With  regard  to  the  duration  of  copyright  in  dramatic 
pieces  and  musical  compositions,  we  recommend  that  both  the 
performing  right  and  the  literary  right  should  be  the  same  as 
for  books. 

"  We  further  propose,  in  order  to  avoid  the  disunion  between 
the  literary  and  the  performing  rights  in  musical  compositions 
and  dramatic  pieces,  that  the  printed  publication  of  such  works 
should  give  dramatic  or  performing  rights,  and  that  public 

{a)  Drone's  'Law  of  Copyright  and  Playright'  (Amer.)  607.     The  point  was 
raised,  but  not  decided,  in  the  case  of  Bootey  v.  Fairlie  (1877),  7  Ch.  Div.  316. 
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performance  should  give  literary  copyright.  For  a  similar 
reason  it  would  be  desirable  that  the  author  of  the  words  of 
songs,  as  distinguished  froifl  the  music,  should  have  no  copy- 
right in  representation  or  publication  with  the  music,  except 
by  special  agreement "  (a). 

The  doubt  expressed  in  the  above  report  as  to  the  perform- 
ing right  when  the  piece  has  been  first  printed  and  published 
as  a  book  is  not  well  founded,  it  having  been  decided  that  the 
publication  in  this  country  of  a  dramatic  piece  or  musical 
composition  as  a  book  before  it  has  been  publicly  represented 
or  performed,  does  not  since  the  Act  of  1842  deprive  the 
author  or  his  assignee  of  the  exclusive  right  of  representing  it 
or  performing  it  (6). 

The  performing  rights  in  the  case  of  dramatic  compositions 
are,  generally,  more  valuable  than  the  copyright,  but  the 
author  of  a  musical  composition  generally  looks  for  his  profits 
to  the  sale  of  copies  of  his  work,  and  consequently  is  the  better 
pleased  the  more  often  it  is  publicly  performed.  The  fact,  how- 
ever, that  strictly  the  public  performance  of  a  copyright  song 
or  piece  of  music  was  an  infringement  of  the  author's  rights 
led  to  many  abuses  which  were  sought  to  be  remedied  by  the 
Copyright  (Musical  Compositions)  Act,  1882  (c),  which  requires 
that  musical  performing  rights  must  be  expressly  stated  to  be 
reserved  on  the  title  page  of  every  published  copy  of  the  work. 

It  is  provided  by  section  1  of  this  Act  that  if  the  proprietor 
of  the  copyright  in  any  musical  composition  first  published  after 
the  passing  of  the  Act,  or  his  assignee,  shall  be  desirous  of 
retaining  in  his  own  hands  exclusively  the  right  of  public 
representation  or  performance  of  the  same,  he  must  notify  the 
same  in  print  on  the  title-page  of  every  published  copy  of 
such  musical  composition. 

By  section  2  it  is  provided  that  it  before  publication  the 
right  of  public  representation  or  performance  be,  and  the 
copyright  be,  vested  in  different  owners,  and  and  the  former 
desire  to  retain  the  right  of  public  representation  or  perform- 
ance, he  must,  before  publication,  give  to  the  owner  of  the 
copyright  notice  in  writing  requiring  him  to  print  upon  every 
copy  of  such  musical  composition  a  notice  to  the  effect  that 
the  right  of  public  representation  or  performance  is  reserved : 
and  further,  that  if  after  publication,  subsequent  to  the  Act, 
the  right  of  public  representation  or  performance  and  the 
copyright,   shall  become   separated    and    vested    in   different 


(a)  Par.  72-75. 

{a)  45  k  46  Vict.  c.  40. 


{b)  Cliappell  v.  Bootey  (1882),  21  Ch.  D.  232. 
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owners,  and  such  notice  shall  have  been  duly  printed  on  all  ^bt  ii. 
copies  published  after  the  Act  previously  to  such  vesting,  then, 
if  the  owner  of  the  right  of  public  representation  or  perform- 
ance desire  to  retain  the  same,  he  must  before  the  publication 
of  any  further  copies  of  such  musical  composition,  give  notice 
in  writing  to  the  person  in  whom  the  copyright  is  vested, 
requiring  him  to  print  such  notice  as  aforesaid  on  every  copy 
of  such  musical  composition  to  be  thereafter  published. 

By  the  3rd  section,  if  the  owner  of  the  copyright,  after  due  Failure  of 
notice  being  given  to  him  or  his  predecessor  in  title  at  the  ^err! *£* 
time    and  generally  in  accordance   with   the    last   preceding  print  notice 
section,  neglect  or  fail  to  print  legibly  and  conspicuously  upon  of  re8erve- 
every  copy  of  such  composition  published  by  him  or  by  his 
authority,  or  by  any  person  lawfully  entitled  to  publish  the 
same,  and  claiming  through  or  under  him,  a  note  or  memo- 
randum stating  that  the  right  of  public  representation  or  per- 
formance is  reserved,  then  the  owner  of  the  copyright  at  the 
time  of  the  happening  of  such  neglect  or  default  is  to  forfeit 
and  pay  to  the  owner  of  the  right  of  public  representation  or 
performance  of  such    composition   the   sum    of  £20.     This 
penalty  is  a  fixed  one ;  and  in  some  cases  will  be  too  much 
and  in  others  too  little.     But  no  discretion  seems  to  be  given 
to  the  court. 

Though  it  will  be  noticed  that  the  above  Act  does  not  declare  Effect  of 
what  is  to  happen  if  the  owner  of  the  performing  right  does  not  p^ntliotice 
have  printed  upon  every  copy  of  a  musical  composition  a  notice  of  reserve. 
that  the  right  of  public  representation  is  reserved,  yet  it  seems 
reasonably  clear  that  the  effect  is  that  he  only  retains  the 
right  and  is  able  to  sue  for  infringement  if  he  does  so  (a).     A 
statement,  ''This  song  may  be  sung  without  fee  or  licence 
except  at  music-halls,"  is  a  reservation  of  the  right  of  repre- 
sentation only  so  far  as  music-halls  are  concerned  (b),  and  even 
if  the  musical  piece  in  question  be  also  a  dramatic  piece  within 
the  Act  of  William  IV.  the  reservation  must  be  made  (c). 

The  penalties  provided  by  section  2  of  the  Dramatic  Copy-  When 
right  Act  in  the  case  of  dramatic  compositions  are  only  in-  {JJJJjJJJjJ Rre 
curred  if  the  representation  be  without  the  consent  in  writing  of 
the  author  or  other  'proprietor.     The  consent  may  be  given  by 
the  author's  agent,  and  it  has  been  decided  that  the  Dramatic 
Authors'  Society  is  agent  to  its  members,  for  the  purpose  of 

(a)  Fuller  v.  Blackpool  Winter  Gardens  (1895),  2  Q.  B.  429,  441. 

(b)  lb.  In  a  case  of  Moul  v.  Coronet  Theatre  (rimes,  11th  Dec.,  1901  ;  on  appeal, 
Times,  4th  Feb.,  1903),  it  was  suggested  that  a  notice  in  French,  printed  in  small 
type,  was  not  a  compliance  with  the  Act.  This  is  important  from  an  international 
point  of  view.  {o)  Fuller  v.  Blackpool  Winter  Gardens,  supra. 
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Part  ii-     authorising  managers  of  theatres  to  perform  pieces  composed 
by  its  members  (a). 

The  consent  may  apply  to  works  not  in  existence  at  the 
time  it  is  given.  It  is  not  as  it  is  under  the  Statute  of 
Frauds,  which  expressly  requires  that  the  contract  -shall  be 
signed  by  the  party  to  be  charged ;  and  even  that  is  satisfied, 
if  it  is  signed  in  his  name  by  an  agent  duly  authorized  so  to 
sign.  It  is  very  rarely  the  case  that  a  document  required  by 
the  law  need  be  wholly  in  the  handwriting  of  the  party  on 
whose  behalf  it  is  to  be  given.  The  present  statute  does  not 
require  signature,  nor  the  handwriting  of  the  author.  All  that 
it  requires  is  that  there  should  be  his  consent,  and  that  it 
should  appear  in  writing  (b). 
Consent  Where  there  are  several  owners  of  a  copyright,  consent  must 

where  several  be  obtained  from  all,  one  co-owner  cannot  grant  a  licence  in 
copyright.  respect  of  that  which  really  belongs  to  two.  Thus  in  an 
action  by  the  co-owners  of  a  moiety  of  the  copyright  of  an 
opera  to  restrain  the  defendant,  who  on  the  evidence  in  the 
case  had  only  a  licence  from  the  other  co-owner,  from  repre- 
senting it,  and  for  damages,  the  Master  of  the  Rolls  held  that 
the  plaintiffs  were  entitled  to  sustain  the  action  and  to  recover 
a  moiety  of  the  statutory  penalty  of  £2  a  night  for  each  repre- 
sentation (c). 
Whether  It  will  be  observed  that  the  3  &  4  Will.  IV.  c.  15  limits  the 

must^^a   unkwful   representation   to  a  "  place  of  dramatic  entertain- 
piaceof         ment,"  whereas  the  5  &  6  Vict.c.  45,  ss.  20  and  21,  makes  no 
entertain-       mention  of  such  a  condition.     In  the  case  of  a  dramatic  com- 
ment, position,  however,  the  point  is  immaterial,  for  the  mere  per- 
plecea™1111 1C  formance  of  a  dramatic  piece  makes  the  place  where  it  is 
performed   a   place   of   dramatic   entertainment.      This    was 
decided  in  the  case  of  Russdl  v.  Smith  (d)>  where,  indeed,  the 
subject  matter  of  the  dispute  was  a  song,  but  one  which  the 
court  held  to  be  a  dramatic  composition  within  the  meaning 
of  the  3  &  4  Will  IV.  c.  15  (e). 

Mr.  Russell,  who  was  the  composer  of  a  song  called  '  The 
Ship  on  Fire,'  brought  an  action  against  a  man  of  the  name 
of  Smith  for  singing  the  same  song,  among  others,  at  an 
entertainment  which  he  opened  at  Crosby  Hall,  Bishopsgate, 
and  to  which  he  gave  admission  by  shilling  and  two-shilling 

(a)  Moraton  v.  Copland  (1855),  16  C.  B.  517  ;  S.  C.  24  L.  J.  (C.P.)  169  ;  FUzball 
v.  Brooke  (1845),  2  Dow.  &  Lown.  477  ;  Shepherd  v.  Conquest  (1856),  25  L.  J. 
(C.P.)  127  ;  17  C.  B.  427. 

[b)  Per  Maule,  J.t  in  Moreton  v.  Copeland,  supra. 

{c)  Poivell  v.  Head  (1879),  12  Ch.  D.  686 ;  48  L.  J.  Ch.  731  ;  41  L.  T.  70. 

id)  (1848),  12  Q.  B.  217. 

{e)  As  to  when  a  song  is  a  dramatic  composition  see  post. 
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tickets.  The  building  called  Crosby  Hall  belonged  to  a  literary  _part  ir. 
institution,  and  contained  a  large  room  in  which  elocution  classes 
met  periodically,  but  which,  at  other  times,  was  let  out  for  con- 
certs and  musical  entertainments.  It  had  been  hired  for 
recitations  intermixed  with  songs,  and  for  performances  of 
ventriloquy ;  and  a  music  licence  had  been  taken  out  for  it 
under  statute  25  Geo.  II.  c.  36.  On  the  trial  it  was  objected 
that  Crosby  Hall  was  not  "  a  place  of  dramatic  entertainment " 
within  the  meaning  of  statute  3  &  4  Will.  IV.  c.  15,  s.  1,  referred 
to  by  statute  5  &  6  Vict.  c.  45,  s.  20.  But  Lord  Denman  held, 
that  as  Crosby  Hall  was  used  for  the  public  representation  for 
profit  of  a  dramatic  piece,  it  became  a  place  of  dramatic  enter- 
tainment for  the  time  being  within  the  statutes  in  question. 
"The  use  for  the  time  in  question/'  added  the  learned  chief 
justice,  "  and  not  for  a  former  time,  is  the  essential  fact.  As 
a  regular  theatre  may  be  a  lecture-room,  dining-room,  ball- 
room, and  concert-room  on  successive  days,  so  a  room  used 
ordinarily  for  either  of  those  purposes  would  become  for  the 
time  being  a  theatre,  if  used  for  the  representations  of  a 
regular  stage  play  (a).  In  this  sense,  as  '  The  Ship  on  Fire ' 
was  a  dramatic  piece  in  our  view,  Crosby  Hall,  when  used  for 
the  public  representation  and  performance  of  it  for  profit, 
became  a  place  of  dramatic  entertainment." 

The  question  whether  an  unauthorized  performance  of  a  (b)  Musical 
musical  composition  is  unlawful  only  when  it  takes  place,  at  comP°81tlon8- 
"  a  place  of  dramatic  entertainment,"  was  raised  and  decided  in 
the  negative  in  the  case  of  Wail  v.  Taylor  (b).  There  the  plaintiff 
had  the  exclusive  right  of  singing  a  song  entitled  the  '  Will  o' 
the  Wisp.'  The  song  was  sung  without  the  consent  of  the 
plaintiff  at  a  concert,  and  at  a  place  not  used  on  any  other 
occasion  as  a  "  place  of  dramatic  entertainment."  For  the 
plaintiff  it  was  said  that  the  song  was  a  " dramatic  song" 
within  the  meaning  of  the  5  &  6  Vict.  c.  45,  and  that  it  had 
been  publicly  performed  or  represented,  and  that  therefore  he 
was  entitled  to  the  penalty  of  40a.  On  the  other  hand,  it  was 
argued  that,  assuming  the  song  was  one  to  the  performance  of 
which  the  plaintiff  had  an  exclusive  right,  yet  inasmuch  as  it 
was  sung  at  a  place  which  was  not  a  "  place  of  dramatic  enter- 
tainment," the  plaintiff  was  not  entitled  to  recover  any  penalty, 
but  only  the  amount  of  such  damages  as  he  had  suffered. 

(a)  In  the  same  case  Patteson,  J.,  remarked  that  "the  street  where  ( Punch'  is 
performed  is  for  the  time  being  a  place  of  dramatic  entertainment."  See  Buck  v. 
Bates  (1884),  12  Q.  B.  D.  79  ;  13  Q.  B.  D.  843 ;  49  L.  T.  507  ;  32  W.  R.  169. 

(b)  (1883),  9  Q.  B.  D.  727  ;  11  Q.  B.  D.  102  ;  47  L.  T.  47  ;  51  L.  J.  (Q.B.)  547 ; 
52  L.  J.  213,  558  ;  31  W.  R.  712.  In  Jhtck  v.  Bates,  supra,  it  was  thought  that  the 
dicta  of  Brett,  M.B.,  in  the  above  case  were  too  wide. 

r 
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part  ii.     The  Court  held  that  the  proprietor  of  the  right  of  performance 
was  entitled  to  the  penalty  given  by  the  Dramatic  Copyright 
Act  even  though  the  musical  composition  had  not  been  repre- 
sented at  "  a  place  of  dramatic  entertainment." 
Private  per-        But  in  order  that  the  performance  of  a  composition,  whether 
noUnSri^ge-  **  ^  musk»l.  or  dramatic,  may  be  an  infringement  of  the  rights 
ment.  of  the  proprietors,  it  is  necessary  that  it  takes  place  in  public, 

a  strictly  private  performance  not  entitling  the  proprietors  to 
sue  either  for  penalties  or  damages. 

Yet  a  representation  may  be  regarded  as  a  public  one, 
though  the  privilege  of  admission  be  denied  to  the  general 
public  and  extended  only  to  certain  persons.  And  though  the 
fact  that  no  charge  is  made  for  admission  is  no  doubt  one 
ingredient  in  determining  whether  the  performance  be  public 
or  private,  yet  it  cannot  in  all  cases  be  taken  as  conclusive. 
For  as  the  object  of  the  law  is  to  protect  the  proprietor  of  the 
copyright  from  injury,  a  performance  nominally  private,  but  in 
reality  public,  whether  a  charge  be  made  for  admission  or  not, 
would  be  restrained,  on  the  ground  that  it  might  be  as  in- 
jurious to  the  proprietor  as  if  the  representation  had  been 
public.  "  Private  Theatricals  "  are  sometimes  given  by  amateur 
performers  in  a  place  of  public  amusement  to  which  a  charge 
is  made  for  admission.  This  undoubtedly  would  be  regarded 
as  a  representation  in  public,  although  only  invited  persons  or 
members  of  a  certain  society  were  privileged  to  buy  tickets  of 
admission. 

In  a  case,  however,  where  the  performance  was  in  the  room 
of  a  hospital  by  amateurs  for  the  entertainment  of  the  nurses 
and  others  connected  with  the  institution,  free,  though  the 
governors  of  the  hospital  paid  for  seats,  the  Court  held  that 
the  room  where  the  drama  was  represented  was  not  a  place  of 
public  entertainment,  and  consequently  the  performers  were 
not  liable  to  damages  or  penalties  under  the  Acts  (a). 

In  the  case  last  referred  to  the  Master  of  the  Rolls  said : 
"  It  is  not  necessary  that  there  should  be  profit  made  by  the 
representation."  He  considered  that  the  place  need  not  be 
habitually  kept  for  the  exhibition  of  dramatic  entertainments. 
A  representation  in  a  nursery  by  children,  or  by  grown-up  per- 
sons in  a  drawing-room,  is  not  an  infringement  because  it  is 
obviously  domestic  and  private.  So,  too,  a  "  representation  for 
the  amusement  of  friends  in  an  unfurnished  house  hired  for 

(a)  Dueh  v.  Bate*  (1884),  12  Q.  B.  D.  79  ;  13  Q.  B.  D.  843 ;  49  L.  T.  507 ;  32 
W.  B.  169 ;  Wall  v.  Taylor,  Wall  v.  Martin  (1883),  9  Q.  B.  D.  727  ;  11  Q.  B.  D, 
102  ;  47  L.  T.  47  ;  51  L.  J.  (Q.B.D.)  547. 
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the  occasion."  The  representation  in  that  case  is  also  "  domestic    part  ii. 

and  private."     There  must  be  present  a  sufficient  part  of  the 

public  who  would  also  go  to  a  performance  licensed  by  the 
author  as  a  commercial  transaction.  Suppose  a  member  for  a 
Parliamentary  borough  organizes  dramatic  entertainments  to 
which  the  inhabitants  are  admitted  without  payment.  Suppose 
an  amateur  company  act  some  dramas  for  a  charitable  object, 
with  admission  upon  payment  of  money  or  by  tickets  issued 
generally.  In  each  of  these  cases  an  infringement  of  the 
Statute  has  been  committed.  Fry,  L.J.,  while  agreeing  that 
the  place  need  not  be  habitually  used  for  dramatic  entertain- 
ments and  that  the  representation  need  not  be  for  reward  or 
hire,  differed  as  to  the  necessity  for  publicity,  holding  that 
"  there  may  be  internal  and  domestic  representations  which  are 
well  within  the  purview  of  the  statute,  as  when  a  nobleman 
gives  a  dramatic  performance  in  his  mansion  to  guests  staying 
in  his  house,  and  to  invited  residents  in  the  neighbourhood — 
— what  would  be  the  chance  of  the  next  company  which  came 
to  the  adjoining  town  to  perform  the  same  piece,  getting 
together  as  good  an  audience  as  they  could  get  had  the  piece 
not  been  performed  in  the  nobleman's  mansion/"  Though 
we  would  answer  that  in  the  case  put  by  Lord  Justice  Fry  we 
should  conceive  the  chance  to  be  very  great  indeed  that  the 
performance  were  all  the  better  attended  by  reason  of  the 
approval  in  high  society  it  had  previously  received,  this  is  not 
the  point.  The  point  which  might  have  been  elucidated  with 
a  little  less  doubtful  illustration  is  that  the  real  test  as  to  what 
is  a  place  of  dramatic  entertainment  is  whether  the  representa- 
tion diminishes  the  pecuniary  gains  of  the  proprietor  of  the 
copyright  or  not. 

If  amateurs  forming  a  society  or  a  club  produce  a  dramatic 
composition  amongst  themselves,  they  are  liable  to  pay  fees  to 
the  author  even  though  no  money  be  received  at  the  doors. 
The  taking  of  money,  though  it  is  not  a  necessary,  is  an 
important,  element  in  determining  whether  the  place  of  repre- 
sentation is  a  public  place  or  not. 

In  an  action  for  penalties  brought  under  the  3  &  4  Will.  IV. 
c.  15,  the  declaration  stated  that  the  plaintiff  was  the  author 
of  a  certain  dramatic  piece  or  musical  composition,  &c,  and 
that  the  defendant  caused  the  said  piece  to  be  represented  at  a 
certain  place  of  dramatic  entertainment,  &c,  whereby,  &c.  It 
was  determined,  first,  that  the  introduction  of  a  pantomime 
was  a  dramatic  entertainment,  within  the  meaning  of  the 
statute ;  secondly,  that  it  was  not  necessary  to  allege  in  the 
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Pabt  ii-     declaration,  or  to  prove  at  the  trial,  that  the  defendant  knew 

that  the  plaintiff  was  the  author ;  thirdly,  that  the  allegation 

in  the  declaration,  that  the  same  was  represented  at  a  certain 

place  of  dramatic  entertainment,  was  sufficient  (a). 

Punishment        Though  it  was  here  decided  that  a  person  ignorant  of  the 

mentnot to    P*****0*!  nature  °f  *  representation  may  be  an  offender  within 

be  visited       the  meaning  of  the  Act,  yet  one  cannot  be  considered  a  trans- 

actuaiir110*      g*essor   of  the   provisions  of  the  statute,  so   as   to   subject 

taking  part     himself  to  an   action  of   the  above  nature,  unless  he  him- 

formanceT      *df>  or  bis  agent,  actually  takes  part  in  the  representation 

which  is  a  violation  of  copyright.     Were  it  to  be  otherwise 

held,  all  those  who  supply  any  of  the  means  of  representation 

to  him  who  actually  represents,  would  have  to  be  considered 

as  thereby  constituting  him  their  agent,  and  thus  causing  the 

representation,  within  the  meaning  of  the  Act ;  such  a  doctrine 

would  embrace  a  class  of  persons  not  at  all  intended  by  the 

legislature  (b). 

Liability  of         A  person  who  lets  for  hire  by  the  evening  a  place  of  dramatic 

forWre1attlDg ent©rtainment  for  the  public  performance  of  songs  and  music, 

place  of         and  provides  the  hirer,  who  performs  songs  and  music  which 

entertain-       be  has  no'  liberty  to  perform,  with  lights,  benches,  &c,  is  not 

ment.  liable  to  pay  damages  to  the  author  for  causing  or  permitting 

to  be  represented  or  performed  a  musical  composition  without 

the  author's  written  consent  (c). 

This  doctrine  was  followed  in  Lyon  v.  Knowles  (d).  The 
defendant,  the  proprietor  of  a  theatre,  allowed  one  Dillon  to 
have  the  use  of  it  for  the  purpose  of  dramatic  entertainments. 
The  defendant  provided  the  band,  the  scene-shifters,  the  super- 
numeraries, the  money-takers,  and  paid  for  printing  and  adver- 
tising. Dillon  employed  his  own  company  of  actors  and 
actresses,  and  selected  the  pieces  which  were  to  be  repre- 
sented, free  from  control  on  the  part  of  the  defendant.  It 
was  arranged  that  the  money  taken  at  the  doors  should  be 
divided  equally  between  the  defendant  and  Dillon.  During 
the  period  of  such  occupation  of  the  theatre  by  Dillon,  certain 
pieces  were  performed  which  the  plaintiff  had  the  sole  liberty 
of  representing  or  causing  to  be  represented ;  and  it  was  held, 
in  an  action  to  recover  the  penalties  imposed  by  the  above 
sections,  that  the  plaintiff  could  not  recover,  inasmuch  as, 
under  the  circumstances,  the  defendant  was  not  shown  to 
have   represented,  directly  or  indirectly,   the   said   dramatic 

(a)  Russell  v.  Brxant  (1849),  19  L.  J.  (C.  P.)  33  ;  14  Jurist,  201  ;  8  C.  B.  836. 
(*)  lb.  (e)  lb. 

{d)  (1863),  11  W.  R.  266 ;  32  L.  J.  (Q.B.)  71 ;  10  L.  T.  (N.S.)  876  ;  French  v. 
Day  (1893),  9  T.  L.  R.JB48  ;  Kelly  v.  Gavin  (1902),  1  Ch.  631. 
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pieces.  If  the  representation  of  the  pieces  could  have  been  Pabt  n- 
considered  a  joint  act  of  the  defendant  and  Dillon,  the  defen- 
dant would  have  been  liable.  The  defendant  had  no  right  to 
interfere  in  the  choice  of  the  pieces  to  be  represented  ;  and  in 
short,  though  the  proprietor,  he  was  not  the  manager.  Neither 
was  he  a  partner ;  for  the  receipt  of  the  moneys  at  the  door 
was  a  receipt  of  gross  proceeds,  not  net  profits,  and  was  merely 
a  mode  of  receiving  and  securing  the  rent.  There  was  an 
agreement  between  them  to  divide  the  gross  receipts  in  lieu 
of  payment  of  a  specific  sum  as  rent.  But  this  did  not  make 
them  partners.  The  defendant,  then,  having  no  control  over 
the  performances,  could  not  be  said  to  have  caused  them  to 
be  represented,  and  was  consequently  not  liable.  The  defen- 
dant, to  have  been  made  liable,  must  have  been  shown  to  have 
been  either  the  partner  or  principal  of  Dillon,  the  person  who 
actually  directed  the  representation  (a). 

In  another  case  (b)  the  defendant  was  the  owner  and  manager 
of  the  Grecian  Theatre,  and  for  £30  he  had  let  for  one  night 
to  his  son,  who  was  the  stage  manager,  the  use  of  the  theatre, 
company,  and  all  persons  employed.  The  son  selected  and 
brought  out  a  play,  for  which  representation  the  court  held 
the  defendant  liable.  The  judgment  was  based  on  the  fact 
that  the  defendant  had  the  control  and  management  of  the 
theatre  and  the  company  during  that  performance.  "  I  think/' 
said  Erie,  C.J.,  "the  defendant  is  responsible  for  that  representa- 
tion. He  was  the  proprietor  of  the  theatre,  and  had  entire 
control  over  the  establishment  and  all  belonging  to  it;  and 
what  was  done  by  his  son  was  done  by  his  permission.  The 
case  of  Lyon  v.  Knoioles  seems  to  me  to  recognise  that  distinc- 
tion. There  the  defendant  merely  let  his  theatre  with  the 
scenery,  scene-shifters,  bands,  lights,  &c,  to  Dillon,  who  brought 
his  own  company  to  represent  pieces  of  his  own  selection,  the 
plaintiff  having  no  control  whatever  over  any  person  employed 
in  the  representation.  Here,  however,  the  piece  is  performed 
by  the  defendant's  own  corps  dramatique,  his  son  being  one  of 
them;  and  the  performance  takes  place  for  the  defendant's 
profit  to  the  extent  of  £30.  I  think,  therefore,  it  is  im- 
possible to  say  that  the  defendant  did  not  cause  the  piece  to 
be  represented." 

So  in  another  case  (c)  the  defendant  was  the  proprietor  of  a 
music-hall,  and  had  engaged  a  singer  who  on  numerous  occasions 

(a)  Lyon  v.  Krwwle*  (1863),  11  W.  R.  266  ;  3  B.  &  S.  556;  affirmed  on  appeal 

5  B.  k  S.  751  ;  12  W.  R.  1083  ;  10  L.  T.  (N.S.),  876. 

(b)  Marsh  v.  Conquest  (1864),  17  C.   B.  418.     See  Parsons  v.   Chapman  (1831), 

6  C.  k  P.  33.  (c)  Monaghan  v.  Taylor  (1885),  2  T.  L.  R.  685. 
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Pabt  ii.  sang  a  song  called  '  We  are  going  to  reform  some  day/  the 
copyright  of  which  was  in  the  plaintiff  as  assignee.  The 
defendant  at  the  trial  denied  that  he  had  directed  the  song  to 
be  sung ;  he  was  in  the  hall  when  it  was  being  sung,  but  bad 
never  heard  the  whole  of  it.  The  court  held,  that  inasmuch  as 
the  singer  was  hired  by  the  defendant  to  sing  what  songs  he 
liked  and  no  supervision  or  control  was  exercised  as  to  copy- 
right, there  was  evidence  of  agency  and  authority  to  sing  the 
song  complained  of. 

It  was  argued  that  an  authority  to  do  an  unlawful  act  could 
not  be  presumed,  and  that  the  presumption  should  be,  that 
under  a  general  or  implied  permission  to  sing  what  the  artiste 
chose,  only  songs  which  could  not  be  lawfully  sung  would  be 
•  selected;  but  it  was  considered  that  there  having  been  a  general 
permission  by  the  defendant  to  sing,  the  true  inference  was 
that  he  took  the  chance  of  the  songs  sung  being  such  as  could 
be  lawfully  or  unlawfully  sung. 
Copyright  As  regards  musical  compositions  these  cases  are  now  met  by 

KS°m" the  recent  statute>  51  &  52  Vict.  c.  17,  the  Copyright  (Musical 
Act,  1888.  Compositions)  Act,  1888,  the  3rd  section  of  which  provides  that 
the  proprietor,  tenant,  or  occupier  of  any  place  of  dramatic  enter- 
tainment or  other  place  at  which  any  unauthorized  represen- 
tation or  performance  of  any  musical  composition,  whether 
published  before  or  after  the  passing  of  the  Act,  shall  take  place, 
shall  not  by  reason  of  such  representation  or  performance  be 
liable  to  any  penalty  or  damages  in  respect  thereof,  unless  he 
shall  wilfully  cause  or  permit  such  unauthorized  representation 
or  performance  knowing  it  to  be  unauthorized.  But  the  pro- 
visions of  the  Act  are  not  to  apply  to  any  action  or  proceedings 
in  respect  of  a  representation  or  performance  of  any  opera  or 
stage  play  in  any  theatre  or  other  place  of  public  entertainment 
duly  licensed  in  that  respect. 
"  Wilfully  "         In  a  recent  case  the  proprietor  of  the  performing  rights  in 

^?mSting  a  Vake  CaUed  tlie  '  Valse  BleU  '  SUed  the  defendants,  the  pro- 
performance,  prietors  of  a  theatre,  for  infringements  of  his  rights  by 
performing  the  valse  at  their  theatre  in  the  interval  between 
the  acts.  There  was  a  notice,  printed  in  French,  on  every 
copy  of  the  valse  reserving  the  performing  rights,  but  it  was 
stated  by  the  defendant's  witnesses  that  they  did  not  know  of 
this,  and  that,  when  they  heard  of  it,  the  performance  of  the 
music  was  immediately  stopped.  There  was  evidence  that  the 
conductor  of  the  orchestra  did  know  of  the  reservation,  and 
that  there  had  been  some  negotiations  as  to  the  fees  that  ought 
to  be  paid  to  the  plaintiff  for  the  right  of  performance ;  but 
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Mr.  Justice  Wright  held  that  the  plaintiff  had  not  proved  that    PART  IL 
the  defendants  had  "  wilfully  "  caused  or  permitted  the  per- 
formance  of  the  music  in  question,knowing  it  to  be  unauthorized, 
and  the  Court  of  Appeal,  holding  the  question  to  be  one  of  fact, 
upheld  this  decision  (a). 

The  Act  of  William  IV.  gives  to  the  authors  of <l  any  tragedy,  What  is  a 
comedy,  play;  opera,  farce,  or  other  dramatic  piece  or  entertain-  ^JJJJ^|0II 
ment,"  the  sole  liberty  of  representing  it.  This  right  is  affirmed 
by  the  statute  of  Victoria,  which  further  declares  that  "  the 
words  '  dramatic  piece '  shall  be  construed  to  mean  and  include 
every  tragedy,  comedy,  play,  opera,  farce,  or  other  scenic, 
musical,  or  dramatic  entertainment." 

The  above  terms  are  not  very  distinct,  and  questions  have 
arisen  as  to  what  is,  or  is  not  included  in  the  "  or  other  scenic, 
musical,  or  dramatic  entertainment." 

A  work  not  intended  for  the  stage  may  be  in  substance  a 
drama,  and  may  be  easily  adapted  for  representation.  Is  it 
excluded  from  the  operation  of  the  statute,  because  it  is  not  in 
form  and  name  a  drama  ?  Again,  if  fitness  for  public  per- 
formance is  the  test  of  a  dramatic  composition,  are  songs  within 
the  purview  of  the  statute  ?  Though  hardly  dramatic  com- 
positions in  the  ordinary  acceptation  of  the  term,  they  seem  to 
come  within  the  words  "  musical  entertainment."  Whether  a 
production  is  called  a  poem,  or  a  tragedy,  or  novel,  or  a  comedy, 
a  history,  or  a  drama,  or  whether  its  author  did  or  did  not 
intend  it  for  public  representation,  is  immaterial  in  ascertaining 
whether  it  is  a  dramatic  composition.  This  question  is  deter- 
mined by  the  character  of  the  work,  and  not  by  what  it  is 
called,  or  the  purpose  for  which  the  author  has  intended  it. 
So  also  it  is  immaterial  whether  the  words  of  a  drama  are 
spoken  or  sung ;  whether  they  are  or  are  not  accompanied 
with  instrumental  music.  An  opera,  not  less  than  a  play 
without  music,  is  a. drama.  The  judicial  construction  given 
to  "  dramatic  piece,"  as  used  and  defined  in  the  statute,  is 
broad  enough  to  embrace  every  composition  which  is  dramatic 
in  character  and  is  suitable  to  be  performed,  recited,  read,  or 
sung  for  the  entertainment  of  an  audience.  Thus  it  has  been 
decided  that  a  song  which  related  the  burning  of  a  ship  at 
sea,  and  the  escape  of  those  on  board,  describing  their  feelings 
in  vehement  language,  and  sometimes  expressing  them  in  the 
supposed  words  of  the  suffering  parties,  is  dramatic,  and  conse- 
quently within  the  meaning  of  the  statute,  even  though  it  be 

(a)  Maul  v.  Coronet  Theatre,  Ltd.,  Times,  11th  Dec,  1901  ;  on  appeal,  Times, 
4th  Feb.,  1903. 
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Part  it-  sung  by  one  person  only,  sitting  at  a  piano,  giving  effect  to  the 
verses  by  the  delivery,  but  not  assisted  by  scenery  or  appro- 
priate dress  (a). 

That  the  whole  is  expressed  in  music  makes  no  difference. 
The  early  Greek  drama  was  musical  throughout;  so  in  the 
modern  Italian  opera.  Nor  can  any  distinction  arise  from  the 
want  of  scenery  or  appropriate  dress :  an  oratorio  has  neither, 
yet  it  is  often  dramatic.  Nor,  again,  is  it  material  that  no 
second  person  performs.  No  one  would  suggest  that  Mr. 
Mathews'  representations,  or  the  readings  of  Shakespeare  by 
Mrs.  Siddons  or  Mr.  Charles  Kemble,  were  not  dramatic.  The 
character  of  Elijah  is  essentially  a  dramatic  one,  requiring, 
however,  not  dramatic  action,  but  dramatic  sentiment,  in  order 
to  delineate  it.  Sometimes  the  wrath  and  gloom  of  such  a 
character  must  be  displayed,  at  other  times  the  most  pathetic 
tenderness.  If  the  character  of  drama  were  denied  to  this 
species  of  entertainment,  nothing  short  of  requiring  all  the 
ingredients  of  a  play  would  be  admitted  as  a  dramatic  repre- 
sentation. If  the  interpretation  clause  of  statute  5  &  6  Vict, 
o.  45  be  referred  to,  it  will  be  remarked  that  the  2nd  section 
declares  that  "  dramatic  pieces "  within  that  Act  include 
"  tragedy,  comedy,  play,  opera,  farce,"  or  "  other  scenic,  musical, 
or  dramatic  entertainment."  These  words  comprehend  any 
piece  which  can  be  called  dramatic  in  its  widest  sense ;  any 
piece  which,  on  being  presented  by  any  performer  to  an 
audience,  will  produce  the  emotions  which  are  the  purpose  of 
the  regular  drama,  and  which  constitute  the  entertainment  of 
the  audience  (6). 

In  Clark  v.  Bishop,  the  court  held  the  song,  '  Come  to  Peck- 
ham  Bye/  which  has  little,  if  any,  of  the  dramatic  character,  to 
be  a  dramatic  piece  (c).  Some  doubt,  however,  as  to  the  cor- 
rectness of  the  earlier  decisions  seems  to  be  raised  by  the  recent 
case  of  Fuller  v.  Blackpool  Winter  Gardens  (d),  where  the  court 
held  that  the  song,  '  Daisy  Bell/  sung  at  the  defendant's 
theatre,  in  costume  and  in  a  dramatic  play  or  burlesque 
during  the  run  of  the  piece,  was  not  a  dramatic  piece.  The 
point,  however,  does  not  appear  to  be  of  great  importaijce,  for  it 
seems  reasonably  clear  that  all  songs  will  be  protected  under 
either  the  Dramatic  or  the  Literary  Copyright  Acts,  and  the 
court  held,  in  the  last  cited  case,  that  even  if  a  song  be  a 
dramatic  piece  it  is  also  a  musical  composition,  the  performing 

(a)  (1848),  Russell  v.  Smith,  12  Q.  B.  217. 

(b)  Lord  Denman,   C.J.,  in  Rvssell  v.  Smith  (1848),  12  Q.  B.  217  ;    17  L.  J. 
(Q.B.)  225. 

e)  Clark  v.  Bishop  (1872),  25  L.  T.  908.  (<*)  (1895),  2  Q.  B.  429. 
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rights  in  which  ought  to  be  expressly  reserved  under   the    PABT  IL 
Musical  Compositions  Act,  1882. 

The  statute  under  consideration  does  not,  however,  protect  a  Recitations. 
literary  production  which  is  not  a  musical  or  dramatic  com- 
position, and  the  author  has  no  remedy  against  any  person  who 
publicly  reads  or  recites  such  production  (a).  Of  course  this 
applies  only  to  published  works,  for  the  unauthorized  public 
reading  of  any  unpublished  production,  whether  a  dramatic 
composition  or  not,  would  be  a  violation  of  the  owner's  common 
law  rights  in  the  manuscript. 

A  spectacular  piece  is  within  the  protection  afforded  by  the  Copyright  in 
statute.  Thus  in  a  case  to  be  hereafter  more  fully  considered,  JE^111*1, 
where  it  appeared  that  the  defendant  had  taken  from  the 
plaintiff's  play  two  scenes  or  situations,  consisting  more  of 
scenic  effects  than  of  dialogue,  Mr.  Justice  Brett  said :  "  Now, 
it  was  first  said  that  the  subject  matter  of  the  action  was  not 
the  subject  matter  of  copyright;  that  the  Act  gives  a  pro- 
perty in  words,  and  not  in  situations  and  scenic  effects ;  but  I 
think  that  these  latter  are  more  peculiarly  the  subject  of 
copyright  than  the  words  themselves  (b). 

Copyright  may  be  secured  in  the  adaptation  of  a  play  which  Adaptation 
is  itself  common  property.  Thus  in  Rattan  v.  Kean,  where  it of  °  plar' 
appeared  that  the  defendant  had  designed  a  dramatic  repre- 
sentation, consisting  of  one  of  Shakespeare  s  plays,  with  certain 
alterations  in  the  text,  original  music,  scenic  effects,  and  other 
accessories,  the  court  did  not  doubt  that  the  production,  as  a 
whole,  was  a  proper  subject  of  copyright,  although  the  play 
itself  was,  in  its  original  form,  common  property  (c). 

A  translation  of  a  foreign  play  not  entitled  to  protection  in  Translation 
this  country  under  the  International  Copyright  Acts  will  drama.^11 
receive  the  same  protection  as  an  original  drama.  Any  number 
of  persons  may  dramatize  or  translate  a  work  which  is  common 
property,  or,  with  the  consent  of  the  owner  of  the  copyright,  a 
work  wherein  copyright  exists,  and  whatever  may  be  the 
similarity  between  two  dramatizations,  adaptations,  or  transla- 
tions, each  dramatist  will  have  copyright  in  his  own  version. 

So  in  the  case  of  musical  compositions,  not  only  an  original  New  arrange- 
composition  but  any  substantially  new  arrangement  or  adapta-  ™ugfc#of 
tion  of  an  old  piece  of  music  is  a  proper  subject  of  copyright ; 
and  the  man  who  makes  the  new  arrangement  or  adaptation  is 
the  "  author  "  of  it  and  entitled  to  the  copyright.    If  A.  makes 

(a)  See  per  Stirling,  J.,  Hanfttaengl  v.  Empire  (1894),  3  Ch.  at  p.  116. 
(h)  Ckatterton    v.    Cave  (1877),  33   L.   T.  256;    Tree  v.   Bowkett  (1896),   IX 
L.  T.  77. 
(e)  (1859),  7  C.  B.  268. 
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PABT  n-  a  pianoforte  score  of  the  music  of  B.'s  opera  (a),  or  if  he 
writes  words  and  accompaniments  to  an  old  non-copyright 
melody  (b)  A  is,  in  either  case,  properly  described  as  the 
author  of  the  new  composition. 

The  same  remarks  apply  to  the  case  of  writing  libretti  to 
the  music  of  non-copyright  operas,  oratorios,  or  cantatas. 
The  piano-  The  pianoforte  score  of  an  already  existing  opera,  whether 

an^pem!^  °f  ftrranged  by  the  composer  himself  or  by  another  person,  is 
the  subject  of  copyright ;  and  as  such  is  entitled  to  protec- 
tion, provided  the  arranger  had  a  right  so  to  use  the  original 
The  arrangement  of  the  opera  score  for  the  pianoforte,  involving 
as  it  does  labour  as  well  as  intelligence  and  skill,  constitutes  it  a 
new  work  (c). 

In  deciding  the  point  in  the  last  cited  case  Sir  A.  Cock- 
burn,  C.J.,  said:  "It  seems  impossible  to  believe  that  any 
musician,  however  great  his  talent,  whether  as  a  composer  or 
an  executant,  from  the  mere  circumstance  of  having  the  opera 
in  its  entirety  before  him,  that  is  to  say,  with  all  the  score  for 
all  the  instruments,  which  neither  eye  nor  mind  could  take  in 
at  the  same  time,  could  be  able  to  play  the  accompaniment 
while  singing  the  music  of  the  opera  at  the  piano.  It  requires 
time,  reflection,  skill,  and  mind  so  to  condense  the  opera  score 

as  to  compose  the  pianoforte  accompaniment I  cannot, 

therefore,  bring  myself  to  think  that  the  pianoforte  arrange- 
ment of  the  music  of  an  opera,  which  originally  consisted  of 
vocal  music  and  instrumentation  to  be  executed  by  some  half- 
hundred  instruments,  can  be  said  to  be  anything  else  than  a 
specific,  separate,  and  distinct  work  from  the  opera  itself.  And 
it  seems  to  me  to  hold  otherwise  would  lead  to  very  serious 
consequences.  Operas  are  very  frequently  arranged  sometimes 
by  the  composer  of  the  opera  himself,  sometimes  by  other 
persons,  with  the  consent  or  without  the  consent  of  the 
original  composer.     It  may  be,  if  the  arrangement  be  made 

(a)  Wood  v.  Boosey  (1868),  L.  R.  2  Q.  B.  340  ;  AtwUl  v.  Ferrett  2  Blatch. 
(Amer.)  39. 

(b)  Leader  v.  Purday  (1849,,  7  C.  B.  4. 

(c)  Wood  v.  Bootey  (1868),  L.  R.  2  Q.  B.  340  ;  7  B.  k  S.  869  ;  36  L.  J.  (Q.B.)  103  ; 
15  W.  R.  309 ;  15  L.  T.  (N.S.)  530  ;  affirmed  9  B.  &  S.  175  ;  L.  R.  3  Q.  B.  223 ; 
37  L.  J.  (Q.B.)  84  ;  16  W.  R.  485  ;  18  L.  T.  (N.S.)  105  ;  Boosey  v.  Fairlie  (1877), 
7  Ch.  Div.  301 ;  14  App.  C.  714.  In  Reuouard's  lTraite  des  Broits  d'Auteurs,' 
tome  ii.  p.  190,  pt.  iv.  ch.  2,  p.  78,  it  is  said  :  "Des  arrangement*,  variations,  voltes, 
contredanses,  etc,,  composes  sur  un  theme,  un  air,  un  motif  memo  appartenant  au 
domains  public;  des  pots-pourris,  torte  de  compilation  musicals,  disposes  dans  un 
certain  ordre  et  atec  certaines  liaisons  ou  transitions,  sont-ils  des  objets  de  privilege  T 
Je  rihesite  pas  a  croire  que  la  solution  affirmative  risulte  des  principes  generaux  sur 
la  matiere,  exposes  au  commencement  de  ce  clianitre.  II  results  des  memes  principes 
que  ces  compositions  ne  confbreront  un  privilege  qu'autant  qu'elles  supposeront  de 
Vart,  du  travail,  un  effort  dTintelligenee ;  qu'elles  seront,  en  un  mot,  une  production 
de  Vesprit:' 
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without  the  consent  of  the  composer  of  the  opera,  such  an  Pabt  il 
adaptation  would  be  an  infringement  of  his  copyright,  which 
would  subject  the  adapter  to  an  action.  It  is  not  necessary 
to  decide  that.  But  it  may  be  that,  after  the  copyright  has 
expired,  an  arrangement  for  the  pianoforte  may  be  made  in 
the  first  instance,  or  some  musical  composer,  thinking  that  an 
arrangement  that  already  existed  of  some  well-known  and 
popular  opera  is  not  as  good  as  it  can  be  made,  might  apply  his 
hand  to  the  work  and  make  a  new  arrangement.  Can  it  be  said 
that  such  an  arrangement,  useful  as  regards  the  musical  world, 
shall  not  be  the  subject  of  protection  under  the  Copyright 
Acts?" 

And  on  appeal  Sir  Fitzroy  Kelly,  C.B.  (a),  in  affirming  the  Difference 
decision  of  the  Queen's  Bench,  clearly  pointed  out  the  differ-  JSjJSSJte 
ence  between  the  pianoforte  score  and  the  original  score,  and  score  and 
the  fact  that  each  might  be  the  subject  of  copyright.  "  The  original  8Core' 
opera,"  said  he, "  is  composed  and  is  published  in  score,  and  con- 
tains in  each  line  of  what  is  called  the  entire  score,  the  music 
for  some  one  particular  instrument,  these  instruments  being 
some  twenty  in  number.  Now  let  us  come  to  what  the 
arrangement  is  for  the  pianoforte.  Undoubtedly  there  are 
portions  of  it  which  are  identical,  as  in  the  case  before  the 
Exchequer,  and  might  subject,  as  I  have  already  observed,  the 
author  of  the  adaptation  to  an  action  if  it  had  been  published 
without  the  authority  of  the  author  of  the  opera.  But  what  is 
the  pianoforte  arrangement?  It  is  an  arrangement  of  the 
whole  of  the  music  of  this  opera  for  the  pianoforte,  a  part  of 
which  is  the  ordinary  pianoforte  accompaniment,  the  bass  and 
the  treble,  played  with  both  hands,  and  which  is  independent 
of  the  melody.  There  may  be,  as  it  appears,  the  line  of  music 
for  one  voice,  or  two  or  three  voices,  as  the  case  may  be ;  and 
there  are  separate  and  distinct  lines  for  the  accompaniment 
for  the  pianoforte ;  and  no  doubt,  here  and  there  throughout 
this  accompaniment,  and  by  going  line  by  line  through  the 
score  of  the  original  opera,  there  may  be  found  the  same 
notes ;  but  there  are  other  parts  of  the  accompaniment  which 
are  merely  the  pianoforte  accompaniment,  the  notes  forming  • 
which  are  nowhere  to  be  found  in  the  score  at  all.  The 
accompaniment  for  the  pianoforte  is  a  work  of  greater  or  less 
skill.  In  some  cases,  perhaps  in  many  cases — it  may  be  in 
this  for  aught  I  know — the  operation  of  adaptation  is  little 
more  than  mechanical,  and  what  any  one  acquainted  with  the 
science  of  music,  any  composer  of  experience,  might  have  been 

(a)  L.  R.  3  Q.  B.  223,  229  ;  15  L.  T.  (N.S.)  530. 
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Pabt  il  able  to  do  without  difficulty ;  but  it  may  be,  and  often  is,  as  in 
the  case  of  the  six  operas  of  Mozart,  by  Mazzinghi,  a  work — 
I  would  hardly  use  the  term  of  great  genius,  but  a  work — of 
great  merit  and  skill  of  that  eminent  composer  and  pianist, 
Mazzinghi.  If  such  a  work  be  published  as  the  adaptation  to 
the  pianoforte  by  a  composer,  other  than  the  composer  of  the 
original  opera,  no  doubt  it  is  a  piracy  of  the  opera,  and  the 
composer  may  maintain  an  action  against  the  adapter  or  the 
publisher  of  the  adaptation ;  but,  whenever  the  copyright  in 
the  original  opera  has  expired,  if  after  that,  and  for  the  first 
time,  another  composer  composes  another  adaptation  of  that 
opera  to  the  pianoforte,  it  is  a  new  substantive  work,  in  respect 
of  which  he  is  just  as  much  entitled  to  the  benefit  of  the 
copyright  in  this  country,  as  the  original  composer  of  the 
opera;  and  if  any  one  had  by  an  adaptation  pirated  that 
arrangement,  he  would  be  liable  to  an  action  for  that  piracy. 
I  consider  that  an  infallible  test  to  show  the  difference  between 
the  one  work  and  the  other — between  the  original  opera  and 
the  arrangement  of  it  for  the  pianoforte.  It  is  perfectly  clear, 
therefore,  that  in  point  of  fact — for  it  is  rather  a  matter  of  fact 
than  anything  else — the  adaptation  to  the  pianoforte,  or  the 
arrangement  for  the  pianoforte,  of  an  opera  already  published, 
is  itself  a  new  and  separate  work,  and  is  not  one  and  the  same 
with  the  original  opera"  (a). 

So  also  with  reference  to  a  piece  oi  music  called  '  Postal/ 
which  had  been  played  by  the  military  bands  in  the  style  of  a 
Russian  Polonaise.  The  plaintiff,  in  an  action  for  infringement, 
had  obtained  possession  of  the  score,  it  did  not  transpire  how — 
set  it  to  words,  concocted  a  thrilling  introductory  anecdote,  and 
sold  the  copyright  to  a  music-seller  who  published  it  with 
success.  Other  publishers  arranged  new  versions  of  song  and 
verses,  for  which  the  proprietor  recovered  damages.  The 
coincidence  between  the  harmonies  and  accompaniments  in 
such  a  case,  must  be  relied  on  as  forming  the  part  alone  in 
which  copyright  exists.  The  original  composition,  if  not  claimed 
by  any  one,  becomes  public  property ;  and  one  person  has  as 
•    much  right  to  publish  it  as  another  (&). 

Of  late  years  the  increase  of  mechanical  devices  for  repro- 

(«)  In  this  same  case  Brainwell,  B.,  said  :  "  It  lias  been  said  that  there  is  nothing 
inventive  on  the  part  of  the  person  who  makes  the  arrangement.  In  one  sense, 
there  is  not — that  is  to  say,  he  neither  invents  the  tune  nor  the  harmony ;  but 
there  is  invention  in  another  sense,  or  rather  there  is  composition  in  the  adaptation 
to  the  particular  instrument.  Of  that,  the  adapter  is  the  author,  and  it  is  perfectly 
certain  that  the  man  who  wanted  to  arrange  this  opera  for  a  pianoforte  would  find 
it  a  great  deal  easier  to  copy  what  Brissler  had  done  than  to  take  the  score  and  do 
it  over  again."  (6)  Leader  v.  Purday  (1849),  7  C.  B.  4. 
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during  musical  airs  has  led  to  the  inquiry  how  far  these  devices    PABT  n- 

are  infringements  of  copyright.     In  the  case  of  Boosey  v.  Whight  pianolas  and 

the  defendant  sold  for  use  in  a  mechanical  wind  instrument, aB0,ial1 

called  an  "  aeolian,"  perforated  rolls  of  paper,  which  represented 

the  instrumental  music  of  certain  songs  in  the  music  of  which 

the  plaintiffs  had  the  copyright.     The  rolls  were  inserted  in 

the  instrument,  and  were  unrolled  by  its  action,  and  the  passage 

of  air  through  the  slots  in  the  rolls  into  the  pipes  of  the 

instrument  produced  musical  sounds,  the  pitch  and  duration  of 

which  were  determined  by  the  position  and  length  of  the  slots. 

The  instrument  also  contained  stops,  swells,  and  pedals,  whereby 

variations  of  time  and  expression  could  be  effected  at  the  will 

of  the  performer ;  and  in  the  margin  of  some  of  the  rolls  there 

appeared  directions  as  to  time  and  expression  which  were  also 

to  be  found  in  the  plaintiffs'  songs.     For  the  plaintiffs  it  was 

contended  that  these  perforated  rolls  were  sheets  of  music 

within  the  Copyright  Act,  1842,  for  the  defendants  that  they 

were  strictly  part  of  a  machine,  and  consequently  not  within 

the  scope  of  the  Copyright  Acts.     Mr.  Justice  Stirling  held 

that  the  Act  of  1842,  fairly  construed,  did  not  prevent  the 

defendants  from  making  and  selling  these  rolls,  so  far  as  they 

contained  perforations,  but  that  in  adding  to  them  words  taken 

from  the  plaintiffs'  music  sheets,  for  the  purpose  of  indicating 

to  the  player  on  the  instrument  the  pace  and  expression  at  and 

with  which  the  music  ought  to  be  played,  the  defendants  had 

gone  beyond  their  rights,  and  he  granted  an  injunction  to 

restrain  them  from  so  doing  (a).     On  appeal,  this  decision  was 

affirmed  as  to  the  perforations  and  reversed  as  to  the  words  (6). 

The  Master  of  the  Rolls,  in  his  judgment,  after  remarking  that 

though  the  plaintiffs  had  the  exclusive  right  of  printing  or 

otherwise  multiplying  copies  of  their  sheets  of  music,  they  had 

no  exclusive  right  to  the  production  of  the  sounds  indicated  by 

or  on  those  sheets  of  music  ;  nor  to  the  performance  in  private 

of  the  music  indicated  by  such  sheets ;  nor  to  any  mechanism 

for  the  production  of  such  sounds  or  music,  went  on  to  say : 

"  Conceding  for  the  sake  of  argument  that  a  person  might  be 

trained  to  play  or  even  to  sing  from  the  perforated  sheets,  it 

is  clear  that  they  are  not  made  to  be  so  used,  nor  are  they  ever 

so  used,  in  fact ;  and  we  ought,  in  my  opinion,  to  deal  with  the 

case  on  broad  business  lines  and  not  on  unpractical,  though 

theoretically  possible,  assumptions.     If  these  perforated  rolls 

were  new,  it  appears  to  me  that  their  invention  might  be 

patented ;  and  this  could  not,  in  my  opinion,  be  said  of  any  copy 

(a)  B«*ey  r.  Whight  (1899),  1  Ch.  836.  (b)  (1900),  I  Ch.  122. 
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Pabt  n-  of  any  book.  It  may  be  true  that  the  manufacture  and  sale 
of  the  perforated  sheets  diminish  the  sale  of  the  plaintiffs' 
sheets  of  music.  But  it  does  not  follow  that  the  plaintiffs' 
copyright  has  been  infringed ;  and  I  am  of  opinion  that  it  has 
not.  I  regard  the  defendants'  perforated  sheets  as  part  of  a 
mechanical  contrivance  for  producing  musical  notes;  and  I 
cannot  think  that  manufacturers  of  musical  instruments  infringe 
any  person's  copyright  by  so  constructing  their  machines  and 
appliances  to  be  used  with  them  as  to  produce  musical  notes 
indicated  on  a  sheet  of  music."  As  to  the  directions  on  the 
rolls  he  considered  that  they  were  not  a  "  sheet  of  letterpress 
separately  published,"  or  if  they  were,  they  did  not  form  a 
literary  composition  entitled  to  protection  (a). 

This  decision,  of  course,  does  not  touch  the  performing  right. 
The  adapta-         In  Leader  v.  Purday  (ft),  it  was  held  that  one  who  adapts  words 

and  accom-dB  *°  an  °^  a*r>  ea1^  P100111"68  a  fri©n(l to  compose  an  accompaniment 
paniment  to  thereto,  acquires  a  copyright  in  both  words  and  accompaniment, 
an  old  air.  ejl^  j^  tiasjgpM  [n  declaring  for  an  infringement,  may  describe 
himself  proprietor  of  the  copyright  in  the  whole  composition. 
So  in  Chappell  v.  Sheard  (c),  where  new  words  had  been  adapted 
to  an  old  American  melody  known  as  '  Lillie  Dale,'  in  which 
there  was  no  copyright,  to  which  was  added  a  symphony  and 
accompaniments,  and  a  cadence  at  the  close,  and  entitled, 
'  Minnie,'  with  a  portrait  pf  Madame  Anna  Thillon ;  and  the 
defendant  published  a  song  to  the  same  air,  and  called  it 
'  Minnie  Dale,'  with  a  similar  portrait,  but  different  words,  and 
represented  it  as  having  been  sung  by  the  same  lady,  whereas 
in  truth  this  song  had  never  been  sung  by  her,  it  was  held  that 
the  plaintiff  had  obtained  a  right  of  property  in  the  name  and 
description  of  his  song,  which  a  Court  of  Equity,  as  in  the  case 
of  dramatic  representations  and  literature,  would  restrain  any 
person  from  infringing ;  and  that  the  publication  of  the 
defendant's  song,  was  a  palpable  attempt  to  induce  the  public 
to  believe  that  the  song  so  published  was  the  same  as  that  of 
the  first  publisher.  In  another  suit  (d),  where  the  facts  were 
nearly  similar,  and  the  title  '  Minnie,  dear  Minnie,'  it  was  held 
to  be  an  obvious  attempt  to  pass  off  the  defendant's  publication 
for  that  of  the  plaintiff  which  had  obtained  the  public  favour. 
Neither  could  the  defendant  escape  his  liability  by  cautioning 
his  shopmen  to  explain  to  purchasers  that  his  song  was  not 
the  same  as  the  plaintiffs,  because  he  could  not  secure  that 

(a)  Cf.  Hollinrahs  v.  Tru&well  (1894),  3  Ch.  420.  and  see  Art.  3  Final  Protocol 
Berne  Convention.  (b)  (1849),  7  C.  B.  4. 

{e)  (1855),  2E.&J,  117.  (d)  Ibid.  123. 
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retail  dealers  purchasing  from  him  would  give  the  same  PABT  n- 
information  to  their  customers  (a).  But  the  court  refused  to 
extend  the  injunction  to  restrain  the  piracy  of  two  bars  of 
music  which  had  been  added  by  the  plaintiff  to  the  original 
air,  until  the  fact  had  been  established  by  a  trial  at  law.  The 
principle  here  expressed  appears  to  be  that  where  a  great 
resemblance  exists  between  a.  spurious  article  and  the  genuine, 
although  the  articles  may  not  be  exactly  alike,  yet  if  there  be 
that  which  conveys  the  idea  that  the  article  is  genuine,  whereby 
the  public  is  deceived,  it  is  a  colourable  representation  of  the 
original,  and  a  piracy  of  the  author's  copyright. 

We  will  now  consider  what  will  be  a  piracy  of  a  musical  or 
dramatic  work. 

Though  the  words  in   the  Act  3  &  4  Will.  IV.  imposed  Principal 
the  penalties  there  specified  upon   any  who  may  pirate  anyq^uon8of 
protected  "  production  or  any  part  thereof/'  yet  it  was  not  neces-  piracy  under 
sarily  intended  to  prevent  the  copying  and  reproduction  ofwiii.iv° 
every  and  any  part  without  regard  to  its  importance.     At  the 
same  time  it  does  not  follow  that  either  the  very  language  of 
the  original  drama,  or  a  very  considerable  portion  of  it,  must 
be  appropriated  in  order  to  bring  the  case  within  the  statute. 

In  considering  and  judging  of  what  amount  of  copying  or 
imitation  would  constitute  piracy,  similar  rules  to  those  already 
laid  down  with  reference  to  copyright  in  books  may  be  applied 
to  the  authors  and  owners  of  dramatic  productions,  for  it  would 
seem  to  be  a  proper  rule  to  apply  the  same  principle  of  con- 
struction to  statutes  which  aim  at  objects  substantially  the 
same.  The  question  of  materiality  must  depend  upon  a  con- 
sideration of  the  quantity  and  value  of  the  portion  taken  or 
use  made,  and  must  vary  indefinitely  in  various  circumstances. 
As  Lord  Chancellor  Cottenham  said  in  Bramwell  v.  Halcornb(b) : 
"  It  is  useless  to  refer  to  any  particular  cases  as  to  quantity." 
The  quantity  taken  may  be  great  or  small,  but  if  it  comprise  a 
material  portion  of  the  book,  it  is  taken  illegally.  The  ques- 
tion is  as  to  the  substance  of  the  thing,  and  if  there  be  no 
abstraction  of  that  which  may  be  substantially  appreciated,  no 
penalty  is  incurred.  In  all  cases,  the  matter  is  dealt  with  as 
one  of  degree.     In  all,  quantity  and  value  are  both  the  subjects  # 

of  consideration,  and  in  none  of  them  has  an  infringement  been 
established  without  satisfactory  evidence  of  an  appropriation, 
possibly  involving  a  substantial  loss  to  one  person,  and  a  sub- 
stantial gain  to  another. 

(a)  See  Sylce$  v.  Syle*  (1825),  3  B.  k  C.  441. 

(b)  (1836),  3  Uy.  kQr.738;  Bevre  t.  Mlu  (1889),  5  T.  L.  R.  330. 
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pabt  ii.  The  question  in  every  case  must  be  a  question  of  fact,  and 
therefore  one  for  a  jury. 

The  two  principal  cases  under  the  3  &  4  Will.  IV.  c.  15,  are 
the  cases  of  Plancht  v.  Brdham  (a),  and  Chatterton  v.  Cave  (ft). 
In  the  first  of  these  cases  the  defendant  used  the  words  of  two 
or  three  songs  of  the  plaintiff  as  the  vehicle  of  some  airs  in  an 
English  version  of  Weber's  opera  of '  Oberon/  and  the  action 
was  brought  under  the  above  Act.  The  rest  of  the  version 
had  been  written  by  another  person.  There  was  no  question 
as  to  appropriation  of  the  music ;  and  Lord  Chief  Justice 
Tindal  left  it  to  the  jury  to  say  whether  there  had  been  a 
representation  of  a  part  of  the  plaintiff's  dramatic  production. 
The  jury  found  that  there  had  been;  and  gave  a  verdict 
accordingly  for  the  statutory  penalty.  Serjeant  Wilde  moved 
to  set  aside  the  verdict  on  the  ground  that  as  there  had  been 
no  representation  of  a  part  of  the  plaintiff's  piece, — the  words 
of  the  songs  adapted  to  the  music  being  immaterial  to  the 
development  of  the  drama, — the  defendant  was  entitled  to  a 
judgment.  But  the  court  affirmed  the  verdict,  holding  that 
the  question  before  it  must  in  all  cases  be  determined  by  a 
jury.  "  It  is  difficult,"  said  the  Chief  Justice,  "  to  say  what  is 
or  is  not  a  representation  of  a  part  of  a  dramatic  production, 
.  .  .  and  it  must  be  left  to  a  jury  to  determine  the  fact." 

The  second  case  was  an  action  against  the  defendant  in 
respect  of  his  having  committed  an  infringement  of  the  copy- 
right of  the  plaintiffs  in  a  drama  founded  on  the  novel  by 
Eugdne  Sue  called  '  The  Wandering  Jew/  There  had  been  a 
drama  in  French  founded  on  the  same  novel,  and  the  version 
claimed  by  the  plaintiffs,  prepared  by  Mr.  Lewis  and  assigned 
by  him  to  them,  was  an  adaptation  from  the  French.  The 
defendant  had  since  brought  out  another  adaptation,  which  it 
was  alleged  was,  in  part,  an  imitation  of  the  former,  and  had 
thereby  committed  an  infringement  of  the  plaintiffs'  copyright. 
When  the  case  came  on  for  trial,  it  was  agreed  to  discharge 
the  jury,  Lord  Coleridge  undertaking  to  read  the  plays,  to 
receive  such  evidence  as  he  might  deem  material,  and  to  find 
whether  there  had  been  any  copying  so  as  to  bring  the  case 
within  the  statute.  He  found  there  had  been  two  "  scenes  or 
points  "  of  the  plaintiffs'  drama  taken  by  the  defendant  without 
recourse  either  to  the  French  novel  or  to  the  drama  con- 
structed from  it,  and  he  directed  the  verdict  to  be  entered  for 
the  defendant.     The  finding  was  as  follows :  "  I  find  in  this 

(a)  (1837),  4  Biog.  N.  C.  17. 

{b)  (1878),  L.  R.  10  C.  P.  572  ;  2  C.  P.  D.  42  ;  3  App.  Cas.  483. 
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case  that  two  scenes  or  points  of  the  drama  of  the  defendant  Pabt  it- 
have  been  taken  direct  from  the  drama  of  which  Mr.  Lewis  was 
the  author  and  the  plaintiffs  the  assignees,  without  recourse  to 
either  the  French  novel  or  the  French  drama,  originals  com- 
mon to  the  dramas  of  both  the  plaintiffs  and  defendant.  I 
find  this,  first,  in  respect  of  the  final  scene  of  the  defendants 
drama  ;  and  secondly,  of  the  appearance  of  the  Wandering 
Jew,  and  the  stage  business  connected  with  that  appearance, 
which  are  to  be  found  in  the  second  scene  of  the  second  act 
of  the  defendants  drama,  and  in  the  fourth  scene  of  the  first 
act  of  the  plaintiffs  drama.  I  find  that  the  drama  of  the 
defendant  is  not,  except  in  these  respects,  a  copy  from  or 
a  colourable  imitation  of  the  drama  of  the  plaintiffs.  I  direct 
the  verdict  to  be  entered  for  the  defendant.  I  assess  the 
damages  at  40s.  if  upon  argument,  as  provided  by  the  terms 
agreed  to  at  the  trial,  the  court  should  be  of  opinion  that  the 
verdict  ought  to  be  entered  for  the  plaintiffs."  The  case  was 
argued  upon  a  rule  obtained  to  enter  the  verdict  for  the 
plaintiffs.  This  rule  was  discharged  («),  and  on  appeal"  this 
decision  was  affirmed  (6).  The  plaintiffs  appealed  to  the  House 
of  Lords,  and  it  was  argued  that  the  scenes,  or  points,  as  they 
were  called,  were  material,  valuable,  and  striking  points,  and 
affected  considerably  the  attractiveness  of  the  drama,  and  no 
one  doubted  that  they  had  been  copied  from  the  plaintiffs'  pro- 
duction, but  the  House  affirmed  the  decisions  of  the  courts 
below,  Lord  Hatherley  saying :  "  There  is  indeed  one  obvious 
difference  between  the  copyright  in  books  and. that  in  dramatic 
performances.  Books  are  published  with  an  expectation,  if 
not  a  desire,  that  they  will  be  criticised  in  reviews,  and  if 
deemed  valuable,  that  part  of  them  will  be  used  as  affording 
illustrations  by  way  of  quotation  or  the  like,  and  if  the 
quantity  taken  be  neither  substantial  nor  material,  if,  as  it 
had  been  expressed  by  some  Judges,  '  a  fair  use '  only  be  made 
of  the  publication,  no  wrong  is  done  and  no  action  can  be 
brought.  It  is  not,  perhaps,  exactly  the  same  with  dramatic 
performances.  They  are  not  intended  to  be  repeated  by  others, 
or  to  ba  used  in  such  a  way  as  a  book  may  be  used,  but  still 
the  principle  cle  minimis  non  curat  lex  applies  to  a  supposed 
wrong  in  taking  a  part  of  dramatic  works,  as  well  as  in  repro- 
ducing a  part  of  a  book.  The  minimum  of  damages,  to  be 
awarded  when  the  fact  of  damage  and  the  right  to  damages 
have  been  once  established,  was  no  doubt  fixed  because  of 
the  difficulty   of   proving  with    definiteness    what   amount  of 

(a)  L.  R.  10  C.  P.  572.  [b)  2  C.  P.  D.  42. 
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Part  II. 


What 

amount*  to 
Riibstaiitial 
identity. 


actual  damage  had  been  sustained,  by  perhaps  a  single  per- 
formance at  a  provincial  theatre  of  a  work  belonging  to  a 
plaintiff,  whilst  at  the  same  time  his  work  might  be  seriously 
depreciated  if  he  did  not  establish  his  right  as  against  all 
those  who  infringed  upon  it.  ...  I  think,  my  lords,  regard 
being  had  to  the  whole  of  the  case,  to  the  finding  of  the  Lord 
Chief  Justice  that  the  parts  which  were  so  taken  were  neither 
substantial  nor  material  parts,  and  the  impossibility  of  damage 
being  held  to  have  accrued  to  the  plaintiff  from  such  taking, 
and  the  concurrence  of  the  other  Judges  before  whom  the  case 
was  brought,  that  this  appeal  should  be  dismissed,  and  dis- 
missed with  costs  "  (a). 

It  is  worthy  of  note  here  that  when  the  question  was  raised 
in  the  Common  Pleas,  Lord  Coleridge  set  out  fully  the  reasons 
which  had  dictated  his  direction,  and  it  then  appeared  that 
though  the  finding  had  no  explicit  allegation  as  to  the  character 
of  the  "  scenes  "  or  "  points  "  which  it  finds  to  have  been  taken, 
their,  immateriality  was  meant  to  be  conveyed.  "  These  points 
so  copied,"  said  he,  "  were  not  parts  of  the  dialogue  or  com- 
position of  the  plaintiffs'  drama,  but  were  in  the  nature  of 
dramatic  situations  or  scenic  effects.  It  appeared  to  me  that, 
looking  to  the  general  character  of  the  two  dramas  respectively, 
the  extent  to  which  the  one  was  taken  from  the  other  was  so 
slight,  and  the  effect  upon  the  total  composition  was  so  small, 
that  there  was  no  substantial  and  material  taking  of  any  one 
portion  of  the  defendant's  drama  from  any  portion  of  the 
plaintiffs'.  Therefore,  though  I  felt  bound  to  find  that  there 
was  a  taking  of  these  two  small  points,  I  decided  to  enter  the 
verdict  for  the  defendant." 

In  another  case  the  defendant  had  dramatized  a  story  of  the 
plaintiff  and  had  extracted  almost  verbatim  from  the  tale  very 
considerable  passages  for  introduction  into  his  play.  Thus 
Act  L  consisted  of  674  lines:  47  of  these  were  stage  direc- 
tions; of  the  remaining  627,  125  were  taken  verbatim  from 
the  novel.  Some  of  the  passages  extracted  were  prominent 
and  striking  parts  of  the  dialogue  contained  in  the  novel  It 
was  held  that  an  infringement  had  been  committed,  and  that 
all  passages  from  the  plaintiff's  book  must  be  cancelled  (b). 

As  to  what  amounts  to  such  substantial  identity  as  to  con- 
stitute piracy  is  well  illustrated  by  an  American  case  (e).  The 
matter  alleged  to  have  been  pirated  was  the  "  railroad  scene  " 

(a)  3  App.  Ca&  483,  492,  493. 
\b)  Warn*  v.  Seebohm  (1888),  39  Ch.  D.  73. 

(c)   Daly  v.  Palmer  (1868),  6  Blatch.  (Amer.)  266  ;  see  Bmeicavlt  v.  Wood,  2  Bias. 
(Amer.)  34  ;  Martinetti  v.  Magtiire,  1  Deady  (Amer.)  216. 
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in  Daly's  play  ( Under  the  Gaslight.'  In  this  scene  is  repre-  PART  n- 
sented  a  surface  railroad  and  a  signal  station-shed,  in  which  a 
woman,  at  her  own  request,  is  locked  by  the  signalman,  who 
then  disappears.  Next  are  seen  two  men,  one  of  whom  binds 
the  other  with  a  rope,  fastens  him  to  the  railroad  track,  and 
leaves  him  to  be  killed  by  an  expected  train.  From  a  window 
in  the  shed  the  woman  sees  what  is  done,  hears  the  noise  of 
the  approaching  train,  breaks  open  the  door  with  an  axe, 
and  frees  the  intended  victim  an  instant  before  the  train 
rushes  by. 

This  scene  was  reproduced,  but  with  variations,  by  Mr. 
Boucicault  in  his  drama  entitled  '  After  Dark.'  In  that  play 
he  makes  one  of  the  characters,  from  a  wine  vault  where  he 
had  been  thrown,  see,  through  a  door  into  an  adjoining  vault, 
two  persons  pass  through  a  hole  in  the  wall  the  body  of  a 
man  who  had  been  made  unconscious  by  drugs.  With  an 
iron  bar  he  enlarges  an  orifice  in  the  wall  of  the  vault,  which 
opens  on  an  underground  railway,  and  sees  lying  insensible  on 
the  track  the  person  whose  body  has  just  been  put  there  by 
the  two  men  in  the  adjoining  vault.  Hearing  the  noise  of  a 
coming  locomotive,  he  quickly  makes  his  way  through  the 
opening  in  the  wall  and  moves  the  body  from  the  track,  just 
in  time  to  prevent  it  from  being  run  over  by  the  passing  train. 

In  Daly's  drama  this  incident  occupies  the  third  scene  of 
the  fourth  act,  and  during  its  progress,  there  is  considerable 
conversation  between  the  several  characters  on  the  stage.  In 
Boucicault's  drama,  it  is  represented  in  three  scenes  of  the  third 
act,  chiefly  by  action,  but  partly  by  monologue  spoken  by  one 
of  the  characters  after  he  has  seen  the  body  on  the  track.  In 
laying  down  the  law  applicable  to  these  facts,  Mr.  Justice 
Blatchford  said : — 

*  The  series  of  events  so  represented,  and  communicated  by 
movement  and  gesture  alone  to  the  intelligence  of  the  spec- 
tator, according  to  the  directions  contained  in  parentheses,  in 
the  two  plays  in  question  here,  embraces  the  confinement  of 
A.  in  a  receptacle  from  which  there  seems  to  be  no  feasible 
means  of  egress":  a  railroad  track,  with  the  body  of  B.  placed 
across  it  in  such  a  manner  as  to  involve  the  apparent  certain 
destruction  of  his  life  by  a  passing  train ;  the  appearance  of 
A.  at  an  opening  in  the  receptacle,  from  which  A.  can  see  the 
body  of  B.,  audible  indications  that  the  train  is  approaching, 
successful  efforts  by  A.  from  within  the  receptacle,  by  means 
of  an  implement  found  within  it,  to  obtain  egress  from  it  upon 
the  track ;  and  the  moving  of  the  body  of  B.  by  A.,  from  the 
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Part  ii.     impending  danger,  a  moment  before  the  train  rushes  by.     In 
~~  both  of  the  plays  the  idea  is  conveyed  that  B.  is  placed  inten- 

tionally on  the  track,  with  the  purpose  of  having  him  killed. 
Such  idea  is,  in  the  plaintiffs  play,  conveyed  by  the  joint 
medium  of  language  uttered,  and  of  movements  which  are  the 
result  of  prescribed  directions,  while  in  Boucicault's  play  it  is 
conveyed  solely  by  language  uttered.  The  action,  the  narra- 
tive, the  dramatic  effect  and  impression,  and  the  series  of 
events  in  the  two  scenes,  are  identical.  Both  are  dramatic 
compositions,  designed  or  suited  for  public  representation.  It 
is  true  that  in  one  A.  is  a  woman,  and  in  the  other  A.  is  a  man  ; 
that  in  one  A.  is  confined  in  a  surface  railroad  station-shed, 
and  in  the  other  A.  is  confined  in  a  cellar  abutting  on  the 
track ;  that  in  one  A.  uses  an  axe,  and  in  the  other  A.  uses  an 
iron  bar ;  that  in  one  A.  breaks  down  a  door,  and  in  the  other 
A.  enlarges  a  circular  hole  ;  that  in  one  B.  is  conscious,  and  is 
fastened  to  the  rails  by  a  rope,  and  in  the  other  B.  is  insensible, 
and  is  not  fastened ;  and  that  in  one  there  is  a  good  deal  of 
dialogue  during  the  scene,  and  in  the  other  only  a  soliloquy 
by  A.  and  no  dialogue.  But  the  two  scenes  are  identical  in 
substance,  as  written  dramatic  compositions,  in  the  particulars 
in  which  the  plaintiff  alleges  that  what  he  has  invented,  and 
set  in  order,  in  the  scene,  has  been  appropriated  by  Bouci- 
cault. 

"  All  that  is  substantial  and  material  in  the  plaintiffs  rail- 
road scene  has  been  used  by  Boucicault,  in  the  same  order 
and  sequence  of  events,  and  in  a  manner  to  convey  the  same 
sensations  and  impressions  to  those  who  see  it  represented,  as 
in  the  plaintiffs  play.  Boucicault  has,  indeed,  adapted  the 
plaintiffs  series  of  events  to  the  story  of  his  play,  and,  in  doing 
so,  has  evinced  skill  and  art ;  but  the  same  use  is  made  in 
both  plays  of  the  same  series  of  events,  to  excite,  by  represen- 
tation, the  same  emotions,  in  the  same  sequence.  There  is 
no  new  use,  in  the  sense  of  the  law,  in  Boucicault's  play,  of 
what  is  found  in  the  plaintiffs  railroad  scene.  The  railroad 
scene  in  Boucicault's  play  contains  everything  which  makes 
the  railroad  scene  in  the  plaintiffs  play  attractive  as  a  repre- 
sentation on  the  stage.  As,  in  the  case  of  a  musical  com- 
position, the  air  is  the  invention  of  the  author,  and  a  piracy  is 
committed  if  that  in  which  the  whole  meritorious  part  of  the 
invention  consists  is  incorporated  in  another  work,  without 
any  material  alteration  in  sequence  of  bars ;  so  in  the  case  of 
the  dramatic  composition,  designed  or  suited  for  representa- 
tion, the  series  of  events  directed  in  writing  by  the  author,  in 
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any  particular  scene,  is  his  invention,  and  a  piracy  is  committed     Part  u- 
if  that  in  which  the  whole  merit  of  the  scene  consists  is  incor- 
porated in  another  work,  without  any  material  alteration  in 
the  constituent  parts  of  the  series  of  events,  or  in  the  sequence 
of  the  events  in  the  series. 

"  The  adaptation  of  such  series  of  events  to  different  cha- 
racters who  use  different  language  from  the  characters  and 
language  in  the  first  play  is  like  the  adaptation  of  the  musical 
air  to  a  different  instrument,  or  the  addition  to  it  of  variations 
or  of  an  accompaniment.  The  original  subject  of  invention, 
that  which  required  genius  to  construct  it  and  set  it  in  order, 
remains  the  same  in  the  adaptation.  A  mere  mechanic  in 
dramatic  composition  can  make  such  adaptation,  and  it  is  a 
piracy,  if  the  appropriated  series  of  events,  when  represented 
on  the  stage,  although  performed  by  new  and  different  char- 
acters using  different  language,  is  recognised  by  the  spectator, 
through  any  of  the  senses  to  which  the  representation  is 
addressed,  as  conveying  substantially  the  same  impressions  to, 
and  exciting  the  same  emotions  in  the  mind,  in  the  same 
sequence  or  order.  Tested  by  these  principles,  the  railroad 
scene  in  Boucicault's  play  is,  undoubtedly,  when  acted,  per- 
formed, or  represented  on  a  stage  or  public  place,  an  invasion 
and  infringement  of  the  copyright  of  the  plaintiff'  in  the  rail- 
road scene  in  his  play." 

Where  the  similarity  between  two  pieces  arises  from  the  fact  Common 
of  their  being  taken  from  a  source  open  to  all  there  is  no  piracy. 80Urce- 
As  Lord  Eldon  said  :  "  All  human  events  are  equally  open  to  all 
who  wish  to  add  to  or  improve  the  materials  already  collected  by 
others."  There  can  be  no  plagiarism  in  dramatizing  the  same 
incidents.  In  a  case  of  Seman  v.  Copeland,  where  the  action 
was  for  having  caused  to  be  represented  the  plaintiffs'  play,  or 
a  portion  thereof,  proof  that  the  plot  had  been  taken  from  the 
same  source,  namely,  that  of  a  newspaper  report  of  some  stirring 
events  which  took  place  during  the  Indian  Mutiny  at  Delhi, 
was  a  good  defence.  Here  the  narrative  suggested  the  plot, 
and  most  of  the  characters,  alike  in  the  minds  of  both  parties ; 
but  when  a  scene  only  from  the  play  of  another,  mixed  up 
with  that  which  is  not  original,  is  infringed,  the  court  will 
protect  the  author.  Copyright,  therefore,  may  be  said  to  exist 
in  the  incidents  of  a  play.  Thus  in  Boumcaidt  v.  Egan  an 
injunction  was  granted  to  restrain  the  representation  of  the 
water-cave  scene  in  the  plaintiffs  drama  of  *  The  Colleen  Bawn.' 
The  defendant  had  represented  a  play  dramatized  from  Gerald 
Griffin's  novel  of  '  The  Collegians/  the  parent  of  the  plaintiffs 


position. 
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Pabt  il     play  also  ;  but  the  scene  in  question,  of  which  the  defendant's 
representation  was    a  colourable  imitation,  was  original,  and 
the  most  important  and  effective  in  the  plaintiffs  piece,  and  not 
contained  in  the  novel  (a). 
infringement       As  to  what  amounts  to  an  infringement  of  the  copyright  in 
righUna*     a  musical  composition  (6),  it  has  been  decided  that  to  publish, 
musical  com-  in  the  form  of  quadrilles  and  waltzes,  the  airs  of  an  opera  in 
which  there  exists  an  exclusive  copyright,  amounts  to  such. 
In  D 'Almaim  v.  Boosey  (c),  the  plaintiff  published,  first   the 
overture,  and  then  a  number  of  airs  and  all  the  melodies.     It 
was  admitted  that  the  defendant  had  published  portions  of  the 
opera  containing  the  melodious  parts  of  it ;  that  he  had  also 
published  entire  airs  ;  and,  that,  in  one  of  his  waltzes,  he  had 
introduced  seventeen  bars  in  succession  containing  the  whole 
of  the  original  air,  although  he  added  fifteen  other  bars  which 
were  not  to  be  found  in  it.     This,  it  was  contended,  was  not  a 
piracy :    first,  because  the  whole  of  each   air  had  not  been 
taken ;  and  secondly,  because  what  the  plaintiff  had  purchased 
of  the  original  author  was  the  entire  opera,  and  the  opera  con- 
sisted, not  merely  of  certain  airs  and  melodies,  but  of  the  whole 
score.     Lord  Lyndhurst,  Chief  Baron,  however,  held,  as  to  the 
first  argument,  that  piracy  might  be  of  part  of  an  air  as  well 
as  of  the  whole;    and    with  reference  to  the  second,  that, 
admitting  that  the  opera  consisted  of  the  whole  score,  yet  if 
the  plaintiff  was  entitled  to  the  work,  b  fortiori  he  was  entitled 
to  publish  the  melodies  which  formed  a  part.     The  Lord  Chief 
Baron  regarded  the  subject  of  music  on  a  different  principle 
to  that  which  he  regarded  other  literary  works ;  for  he  would 
not  admit  that  the  adapting  for  dancing,  or  otherwise,  from  the 
original  composition,  in  which  some  degree  of  art  is  needed, 
could  be  deemed  such  a  modification  of  an  original  work  as 
should  absorb  the  merit  of  the  original  in  the  new  composition. 
It  is  the  air  or  melody  which  is  the  invention  of  the  author, 
and  which  may,  in  such  case,  be  the  subject  of  piracy ;  and  a 
piracy  is  committed  if,  by  taking,  not  a  single  bar,  but  several, 
that  in  which  the  whole  meritorious  part  of  the  invention  con- 
sists is  incorporated  in  the  new  work. 

"  If,"  said  Lord  Lyndhurst,  "  you  take  from  the  composition 
of  an  author  all  those  bars  consecutively  which  form  the  entire 
air  or  melody,  without  any  material  alteration,  it  is  a  piracy; 
though,  on  the  other  hand,  you  might  take  them,  in  a  different 

(a)  Cf.  Beichardt  v.  Sapte  (1893),  2  Q.  B.  308  ;  Tree  v.  BowkeU  (1896),  74  L.  T.  77. 
{b)  Assumption  of  the  name  and  description  of  a  Bong,  see  Chappell  v.  Sheard 
(1855),  2K.4J.  117. 
(c)  (1835),  1  Y.  *  C.  288. 
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order,  or  broken  by  the  intersection  of  others,  like  words,  in  Pabt  n- 
such  a  manner  as  should  not  be  a  piracy.  It  must  depend  on 
whether  the  air  taken  is  substantially  the  same  with  the 
original  Now,  the  most  unlettered  in  music  can  distinguish 
one  song  from  another,  and  the  mere  adaptation  of  the  air, 
either  by  changing  it  to  a  dance  or  by  transferring  it  from  one 
instrument  to  another,  does  not,  even  to  common  apprehen- 
sions; alter  the  original  subject.  The  ear  tells  you  that  it  is 
the  same.  The  original  air  requires  the  aid  of  genius  for  its 
construction,  but  a  mere  mechanic  in  music  can  make  the 
adaptation  or  accompaniment.  Substantially,  the  piracy  is, 
when  the  appropriated  music,  though  adapted  to  a  different 
purpose  from  that  of  the  original,  may  still  be  recognised  by 
the  ear.  The  adding  variations  makes  no  difference  in  the 
principle." 

The  author  of  a  dramatic  work  which  has  been  first  repre-  Represents- 
sented  in  a  foreign  country  (such  country  not  being  a  country  foreign  m 
within  the  International  Copyright  Acts)  is  not  entitled  to  any  country 
exclusive  right  of  representation  in  this  country,  the  represents-  elusive 
tion  of  a  dramatic  work  being  a  publication  of  it  within  the  ri«ht  of 
meaning  of  the  statute  7  Vict.  c.   12,  s.  19.     This  section  j?oiTbe7ng 
provides  that  no  author  or  composer  of  any  dramatic  piece  or  obtained 
musical  composition  which  shall,  after  the  passing  of  the  Act, 
be  first  published  out  of  her  Majesty's  dominions,  shall  have 
any  copyright  therein,  or  any  exclusive  right  to  the  public 
representation  or  performance  thereof,  otherwise  than  such  (if 
any)  as  he  may  become  entitled  to  under  that  Act. 

The  only  question  which  seems  to  have  arisen  upon  this 
section  has  been  as  to  the  meaning  to  be  attached  to  the 
word  "published."  In  1863  the  point  came  before  Vice- 
Chancellor  Wood  with  reference  to  the  piece  known  as  '  The 
Colleen  Bawn.'  Mr.  Boucicault  filed  his  bill  against  Mr.  Delafield, 
the  proprietor  of  a  theatre  in  the  provinces,  to  restrain  his  per- 
forming this  play.  It  appeared  that  '  The  Colleen  Bawn  '  had 
been  performed  in  New  York,  and  the  Vice-Chancellor  decided 
that  the  public  performance  in  New  York  was  a  publication, 
and  that  having  published  it  in  that  way,  Mr.  Boucicault  was, 
under  the  19th  section  of  the  7  Vict.  c.  12,  absolutely  deprived 
of  the  exclusive  right  in  this  country  (a).  After  referring  to 
the  19th  section  the  Vice-Chancellor  says:  "If  Mr.  Boucicault 
had  first  represented  his  piece  in  the  country,  he  would  have 
been  entitled  to  the  copyright  given  by  the  earlier  statutes. 
So,  also,  if  he  had  given  his  first  representation  in  any  country 

(a)  Boucicault  v.  Delafield  (1863),  1H.&M.  597. 
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Pabt  ii.  with  which  a  convention  had  been  made  under  the  International 
Copyright  Act,  he  would  have  been  entitled  under  that  Act  to 
all  the  same  privileges.  But  in  no  case  is  a  person  to  enjoy 
any  rights  conferred  by  the  old  Acts  concurrently  with  those 
created  by  the  International  Copyright  Act.  This  is  the  effect 
of  the  19th  section.  .  .  .  The  plain  purpose  of  the  statute  is 
to  secure  for  this  country  the  benefit  of  the  first  publication  of 
new  works,  and  certain  conditions  are  made  without  which 
works  first  published  abroad  are  not  to  be  entitled  to  copy- 
right. These  conditions  have  not  been  complied  with.  The 
plaintiff,  therefore,  fails  in  his  demand,  and  the  bill  must  be 
dismissed." 

The  point  was  again  raised  by  the  same  plaintiff  in  a  subse- 
quent case  (a).  ' 

Mr.  Boucicault  applied  for  an  injunction  to  restrain  Mr. 
Chatterton,  who  was  the  lessee  of  the  Adelphi  Theatre,  from 
representing  the  drama  called  '  The  Shaughraun/  the  copyright 
in,  and  the  sole  right  of  representing  or  performing  which,  he 
claimed.     '  The  Shaughraun '  was  written  by  the   plaintiff  in 

1874,  and  was  first  performed  in  New  York  in  November  of 
that  year.  It  was  registered  at  Stationers'  Hall  in  1874,  as  a 
book  under  the  Copyright  Act,  1842,  but  there  being  an 
inaccuracy  in  the  form  of  the  registration,  the  drama  was 
again  registered  in  November  1876,  in  the  name  of  Mr. 
Boucicault  as  the  proprietor  of  the  copyright.     In  September 

1875,  the  play  was  produced  at  Drury  Lane  under  an  arrange- 
ment between  the  plaintiff  and  defendant,  and  it  was  there 
performed  till  the  month  of  December,  after  which  it  was 
transferred  to  the  Adelphi,  and  played  till  January  1876.  Mr: 
Boucicault  then  went  to  America,  where  he  had  been  naturalized: 
After  this  a  correspondence  took  place  between  the  plaintiff 
and  the  defendant,  in  which  the  defendant  expressed  his  desire 
to  reproduce  the  drama  at  the  Adelphi  Theatre,  but  the  plaintiff 
declined  the  defendant's  proposals  and  refused  to  permit  the 
performance.  The  defendant  thereupon  advertised  the  per- 
formance, and  the  plaintiff  commenced  an  action.  He  claimed 
under  the  Act  3  &  4  Will.  IV.  c.  15,  and  contended  that  his 
rights  under  this  Act  were  unaffected  by  the  7  Vict.  c.  12.  It 
was  argued  that  the  play  had  not  been  published  abroad,  as 
representation  did  not  amount  to  publication  ;  that  the  statute 
7  Vict.  c.  12,  only  took  away  the  right  couferred  by  the  3  &  4 
Will.  IV.  c.  15,  and  preserved  by  the  5  &  6  Vict.  c.  45,  as  far 
as  regards  plays  published  abroad  by  printing.     Vice-Chancellor 

(a)  Boucicault  v.  Chatterton  (1876),  5  Ch.  Div.  267. 
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Malins  considered  himself  bound  by  the  decision  in  Boucicault  v.     PABT  1L 
Ddafidd,  and  held  that  the  acting  of  the  play  in  New  York 
was  a  publication  within  the  meaning  of  7  Vict.  c.  12,  s.  19, 
and   that    by  that    publication   Mr.  Boucicault   had  lost  his 
exclusive  right  of  performance. 

On  appeal  this  view  was  confirmed,  Lord  Justice  James  say- 
ing: "The  19th  section  of  the  International  Copyright  Act  has 
a  limited  purpose  only,  expressed  in  terms  showing  the  meaning 
of  the  word  '  published,  which  must  express  something  that 
can  be  predicated  of  a  book,  of  a  dramatic  piece,  of  a  musical 
composition,  of  a  print  or  article  of  sculpture,  or  any  other 
work  of  art ;  that  is  to  say,  its  being  made  public  by  those 
means  which  are  appropriated  to  the  particular  thing.  A  book 
is  published  by  being  printed  and  issued  to  the  public,  a  dramatic 
piece  or  a  musical  composition  is  published  by  being  publicly 
performed,  a  piece  of  sculpture  or  other  work  of  art  by  being 
multiplied  by  casts  or  other  copies.  That,  as  it  appears  to  me, 
is  the  natural  meaning  of  the  word  '  published  '  in  that  section, 
and  that  is  the  meaning  attributed  to  it  by  the  Vice-Chancellor." 
And  Brett,  J.A.,  saying :  "  A  dramatic  composition  differs  from 
many  compositions  in  this,  that  it  can  be  made  use  of  in  two 
different  ways.  It  may  be  made  use  of  by  printing  it,  and 
distributing  it  as  a  written  composition  or  a  book.  It  may 
also  be  used  by  having  it  acted  on  the  stage  of  a  theatre.  If 
the  author  be  an  Englishman,  no  doubt  he  has  certain  rights 
given  to  him  by  the  statute  3  &  4  Will.  IV.  c.  15,  but  a  foreign 
author  has  no  rights  at  all  under  that  statute.  If,  therefore,  a 
foreign  author's  play  was  first  acted  abroad,  he  could  hot  after- 
wards claim  any  protection  in  England.  He  would  by  acting 
it  abroad  have  made  it  jnMici  juris  in  England,  and,  therefore, 
anybody  in  England  might  act  it  here.  It  is  said,  that  an 
English  author,  although  he  allows  his  compositions  to  be  acted 
abroad,  does  not  come  under  the  same  difficulty,  because  he  is 
protected  by  the  statute  of  3  &  4  Will.  IV.  c.  15.  That  may  be, 
and  although  I  have  some  doubts  whether  the  limitation  of 
the  meaning  of  the  word  'published'  which  has  been  contended 
for  applies  even  to  that  statute,  I  will  assume  that  it  does,  and 
that  an  Englishman,  although  his  piece  was  first  acted  abroad, 
could  claim  the  protection  given  by  the  statute  of  3  &  4 
Will.  IV.  c.  15.  A  foreigner,  however,  certainly  could  not 
claim  that  protection.  Then,  if  that  be  the  state  of  things 
before  the  statute  7  Vict.  c.  12,  we  have  two  sets  of  people  to 
deal  with  as  regards  dramatic  compositions,  that  is,  foreign 
authors  who  had  no  protection  in  England,  and  English  authors 
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who  might  first  of  all  have  their  pieces  acted  abroad,  and  yet 
have  protection  under  3  &  4  Will.  IV.  c.  15.     The  statute  of 
Victoria  begins  by  giving  the  Queen  power  to  give  protection 
to  foreign  authors  and  dramatic  composers,  and  that  is  done 
under  section  5,  which  has  regard  to  their  protection  against 
performances.    Their  protection  against  publication  by  printing 
is  given  to  them  under  other  sections.     The  5  th  section  pro- 
vides that  where  the  authors  of  dramatic  pieces  have  first 
publicly  represented  or  performed  them  in  any  foreign  country, 
the  Queen  shall  have  the  power  of  giving  them  sole  liberty  of 
representing   or   performing    the   same   in    any   part  of   her 
Majesty's  dominions.    The  statute  is  dealing  with  several  kinds 
of  things  to  be  protected,  which  may  be  published  in  different 
ways,  and  with  different  persons,  with  foreigners,  and,  as  we 
shall  presently  see,  with  Englishmen.     Then  the  19th  section 
provides  in  perfectly  general  words,  'That  the  author  of  no 
dramatic  piece  or  musical  composition  which  shall  after  the 
passing  of  this  Act  be  first  published  out  of  her  Majesty's 
dominions  shall  have  any  copyright  therein  respectively,  or  any 
exclusive  right  to  the  representation  or  performance  thereof, 
otherwise  than  such  (if  any)  as  he  may  become  entitled  to 
under  this  Act.'     Now,  it  is  said  that  the  word  '  published ' 
ought  to  be  restricted  to  the  meaning  which  is  said  to  have 
been  affixed  to  it  in  the  statute  3  &  4  Will.  IV.  c.  15.     If  so, 
the  word  '  published,'  when  applied  to  English  authors,  must 
have  one  meaning,  and  another  when  applied  to  foreign  authors 
under  precisely  similar  circumstances.     That  seems  to  me  to 
be  contrary  to  the  common    canon   of  the  'construction   of 
statutes,  for  it  requires  us  to  introduce  into  the  statute  the 
proviso  that  in  the  case  of  English  authors  representation  out  of 
her  Majesty's  dominions  shall  not  be  considered  a  publication. 
That  would  be  to  introduce  words  which  we  have  no  right  to 
introduce,  unless  there  be  something  in  the  nature  of  the  case 
which  makes  it  obvious  that  such  must  have  been  the  object 
of  the  legislature.     It  is  endeavoured  to  make  out  this  to  have 
been  the  object  by  saying  that  it  is  unjust  to  take  away  the 
right  of  an  English  author.     I  see  nothing  contrary  to  reason 
or  justice  in  saying  that  if  an  English  author  choses  to  go 
abroad  and  there  represent,  or  allow  to  be  represented,  his 
composition  for  the  first  time,  he  shall  be  in  the  same  position 
as  a  foreigner  who  has  done  the  same  thing.    If  that  be  so,  the 
word  '  published '  must  have  its  natural  construction,  whether 
it  is  applied  to  the  compositions  of  Englishmen  or  foreigners. 
That  ordinary  meaning  is  '  made  public,'  and  a  dramatic  com- 
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position  is  made  public  the  moment  it  is  represented  or  acted.  Pa*t  1X- 
If  Englishmen  have  their  plays  first  represented  abroad,  they 
are  by  this  statute  placed  on  the  same  footing  as  foreigners ;  if 
they  have  them  first  represented  in  England  they  do  not  come 
under  this  statute  at  all ;  but  their  rights  will  be  governed  by 
3  &  4  Will.  IV.  c.  15,  and  5  &  6  Vict.  c.  45." 

The  Court  will  not  protect  any  person  in  the  exclusive  right  immoral 
of  representing  an  immoral  play  (a).  p  ay" 

The  proprietor  of  a  drama  whether  published  or  unpublished,  Licence*. 
may  license  one  or  more  persons  to  perform  it  anywhere,  with- 
out giving  to  any  one  the  exclusive  right  of  representation. 
But  in  such  case  only  the  owner  of  the  copyright  could  main- 
tain an  action  in  respect  of  unlicensed  performances.  The 
owner  may  grant  the  exclusive  right  of  representation  for  any 
named  part  of  the  country,  or  any  town,  city,  or  county,  and 
within  such  limits,  no  one  without  the  consent  of  the  licensee 
has  the  right  to  perform  the  play ;  and  if  the  infringement 
occurs  in  a  place  where  such  exclusive  right  has  been  granted, 
the  author  cannot  sue  in  respect  of  such  infringement,  without 
making  the  licensee  a  co-plaintiff  (b). 

By  the  22nd  section  of  the  5  &  6  Vict.  c.  45,  it  is  enacted  Assignment 
that  no  assignment  of  the  copyright  of  any  book  consisting  of  j£  ^'^ 
or  containing  a  dramatic  piece  or  musical  composition,  shall  be  tion.. 
holden  to  convey  to  the  assignee  the  right  of  representing  or 
performing  such  dramatic  piece  or  musical  composition,  unless 
an  entry  in  the  registry  book,  to  which  reference  has  already 
been  made  (c),  shall  be  made  of  such  assignment,  wherein  shall 
be   expressed  the  intention  of   the  parties    that  such   right 
should  pass  by  such  assignment.     Under  an  assignment  of 
"  all  present  and  future  vested  and  contingent  copyright  in  a 
musical  composition,"  together  with  "  ail  property "  therein, 
the  exclusive  right  of  performance  passes  (d). 

It  is  competent  for  an  assignee  of  the  sole  right  of  repre- 
senting a  dramatic  piece  to  sue  for  penalties  under  3  &  4 
Will.  IV.  c.  15,  notwithstanding  the  assignment  is  not  made 
by  deed,    or  registered  under  5  &  6   Vict.  c.  45,  s.   22  (e), 

(a)  The  Lord  Chamberlain  on  one  occasion  ('  The  Happy  Land '  at  the  Court 
Theatre)  interposed  to  prevent  certain  high  personages  being  represented  in 
ludicrous  positions  upon  the  stage  ;  see  the  powers  of  the  Lord  Chamberlain,  6  &  7 
Vict.  c.  68,  Appendix. 

(b)  Tree  v.  Bawkett  (1896),  74  L.  T.  77  ;  cf.  HoU  v.  Woods  (1896),  17  New  South 
Wales  Reports,  where  it  was  held  that  the  assignee  of  the  colonial  right  could  sue 
in  his  own  name. 

(<?)  Ante,  chapter  on  Registration. 

(d)  Ex  parte  Hutckin*  v.  Bmner  (1878),  4  Q.  B.  D.  90,  483  ;  27  W.  R.  261,  867  ; 
48  L.  J„  Q.  B.  29,  605. 

(*)  Marsh  v.  Conquest  (1864),  17  C.  B.  418 ;  10  L.  T.  717  ;  Edwards  v.  Cotton 
(1903),  19  T.  L.  R.  84. 
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Pabt  ir.  that,  by  virtue  of  Courtney's  employment  by  them,  they  were 
the  proprietors  of  the  piece  in  question  from  the  first  moment 
of  its  composition,  or  that  at  least  they  were  entitled  to  the 
sole  right  of  representation  in  London.  The  Court  of  Common 
Pleas  were  of  opinion  that  though  Courtney  made  the  adapta- 
tion at  the  suggestion  of  the  plaintiffs,  he  acquired  for  himself, 
as  the  author  of  the  adaptation,  and  as  far  as  that  adaptation 
gave  any  new  character  to  the  work,  the  statutory  right  of 
representing  it;  and  that,  inasmuch  as  the  plaintiffs  had  no 
assignment  in  writing  of  that  right,  they  could  not  sue  for  an 
infringement  of  it. 

In  the  course  oi  the  delivery  of  the  judgment,  Jervis,  C.J., 
doubted  whether,  under  any  circumstances,  the  copyright  in  a 
literary  work,  or  the  right  of  representation  of  a  dramatic  one, 
could  become  invested  ab  initio  in  an  employer  other  than  the 
person  who  had  actually  composed  or  adapted  the  work.  But 
he  was  clearly  of  opinion  that  no  such  effect  could  be  produced 
when  the  employers  merely  suggested  the  subject,  and  had  no 
share  in  the  design  or  execution  of  the  work,  the  whole  of 
which,  so  far  as  any  character  of  originality  belonged  to  it,  flowed 
from  the  mind  of  the  person  employed.  It  appeared  to  him  to  be 
an  abuse  of  terms  to  say  that,  in  such  a  case,  the  employers 
were  the  authors  of  a  work  to  which  their  minds  had  not  con- 
tributed an  idea;  and  it  was  upon  the  author,  in  the  first 
instance,  that  the  right  was  conferred  by  the  statute  which 
created  it.  Literary  property  stood  upon  a  different  and  higher 
ground  from  that  occupied  by  mechanical  invention.  The 
intention  of  the  legislature  in  the  enactments  relating  to  copy- 
right was  to  elevate  and  protect  literary  men ;  such  an  intention 
could  only  be  effectuated  by  holding  that  the  actual  composer 
of  the  work  was  the  author  and  proprietor  of  the  copyright, 
and  that  no  relation  existing  between  him  and  an  employer, 
who  himself  took  no  intellectual  part  in  the  production  of  the 
work,  could,  .without  an  assignment  in  writing,  vest  the  pro- 
prietorship of  it  in  the  latter  (a). 

This  case  was  followed  in  Eaton  v.  Lake  (b).  The  plaintiff 
was  employed  by  the  defendant,  the  proprietor  of  a  music-hall, 
as  the  conductor  of  the  orchestra  at  a  weekly  salary,  and  had 
been  in  the  habit  of  composing  the  music  for  ballets  performed 
there,  receiving  payments  of  varying  amounts  from  the  defen- 
dant in  respect  of  such  compositions.  The  plaintiff  composed 
the  music  for  a  Christmas  ballet,   to  be    performed   at  the 

(a)  Ante  pp.1  09  et  *eq. 

(b)  (1888),  20  Q.  B.  D.  378 ;  57  L.  J.  (Q.B.)  227 ;  59  L.  T.  100  ;  36  W.  R.  277 
(C.A.)  ;  4  T.  L.  R.  96,  230. 
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defendant's  music-hall,  but  while  the  piece  was  running  he  PABT  IL 
threw  up  his  engagement  as  conductor  and  took  away  the 
musical  score  and  band  parts  necessary  for  the  performance 
of  the  music.  It  was  subsequently  arranged  orally  between 
the  plaintiff  and  the  defendant  that  the  plaintiff  should 
give  up  the  score  and  band  parts  to  the  defendant  in  con- 
sideration of  a  payment  of  £20.  The  defendant  afterwards 
continued  to  perform  the  piece  with  the  plaintiff's  music,  and 
the  plaintiff  brought  an  action  to  recover  penalties  in  respect 
of  such  subsequent  performances.  The  jury  found  that  the 
music  composed  for  the  ballet  by  the  plaintiff  was  a  substantial, 
independent  musical  composition,  and  that  the  plaintiff  had 
not  sold  his  rights  therein  to  the  defendant.  The  Court  of 
Appeal  (reversing  the  judgment  of  the  Divisional  Court)  held 
that  in  the  absence  of  any  assignment  or  consent  to  the  repre- 
sentation of  the  composition  in  writing  given  by  the  plaintiff, 
the  performances  were  contrary  to  the  right  of  the  author  and 
the  action  was  maintainable. 

These  cases  must  be  distinguished  from  those  in  which  one  No  assign- 
person  forms  the  original  and  general  design  of  a  piece,  and  ™ent^re 
another  merely  carries  out  that  design,  as  in  Hatton  v.  Kean  work  exe- 
already  referred  to  (a),  where  the  defendant  verbally  ©ni-^^ef^r 
ployed  the  plaintiff  to  compose  music  as  part  of  the  repre- 
sentation of  one  of  Shakespeare's  plays,  adapted  to  the  stage 
by  the  defendant,  with  the  aid  of  scenery,  dresses,  music,  and 
other  accompaniments,  the  general  design  of  which  was  formed 
by  the  defendant.  There  it  was  held  that,  as  between  the 
parties,  the  defendant  had  the  sole  liberty  of  performance 
without  assignment  or  consent  in  writing  from  the  plaintiff. 
Nor  is  there  any  conflict  with  the  principle  laid  down  by  Sir 
John  Leach  in  Barfield  v.  Nicholson  (b) :  "  That  the  person  who 
forms  the  plans  and  who  embarks  in  the  speculation  of  a  work, 
and  who  employs  various  persons  to  compose  different  parts  of 
it,  adapted  to  their  own  peculiar  acquirements,  that  he,  the 
person  who  so  forms  the  plan  and  scheme  of  the  work,  and 
pays  different  artists  of  his  own  selection,  who,  upon  certain 
conditions,  contribute  to  it,  is  the  author  and  proprietor  of  the 
work,  if  not  within  the  literal  expression,  at  least  within  the 
equitable  meaning  of  the  statute  of  Anne,  which,  being  a 
remedial  law,  is  to  be  construed  liberally." 

The  enactments  upon  which  literary  property  and  patents 
for  inventions  are  respectively  founded  differ  widely  in  their 

[a)  (1859),  29  L.  J.  (C.P.)  20. 

{b)  (1824),  2  Sim.  &  Stu.  1  ;  25  R.  R.  144. 
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PART  H;  origin  -and  in  their  details.  In  order  to  show  that  the  position 
and  rights  of  an  author  within  the  former  Acts  are  not  to  be 
measured  by  those  of  an  inventor  within  the  latter,  it  Is  only 
necessary  to  bear  in  mind  that,  whilst  on  the  one  hand  a 
person  who  imports  from  abroad  the  invention  of  another, 
previously  unknown  h^re,  without  further  originality  or  merit 
in  himself,  is  an  inventor  entitled  to  a  patent ;  on  the  other 
hand,  a  person  who  merely  reprints  for  the  first  time  in  this 
country  a  valuable  foreign  work,  without  bestowing  on  it  any 
intellectual  labour  of  his  own,  as  by  translation  (which,  to  some 
extent,  must  impress  a  new  character),  cannot  thereby  acquire 
the  title  of  an  author  within  the  statutes  relating  to  copy- 
right (a).  In  Morris  v.  Kelly  (b)  an  injunction  was  granted  to 
restrain  the  performance  of  a  comedy,  the  copyright  of  which 
had  been  sold  by  the  author  and  had  been  afterwards  assigned 
by  writing  to  the  plaintiffs,  although  it  did  not  appear  whether 
the  original  assignment  was  in  writing,  that  fact  being  pre- 
sumed till  the  contrary  was  shown. 
What  con-  The  making  mere  alterations,  additions,  or  improvements, 

author^ip.11*  w^ether  with  or  without  the  consent  of  the  author,  does  not 
constitute  a  joint  authorship.  In  the  case  of  Levy  v.  Euilcy  (c), 
the  plaintiff,  Mr.  L.  Levy,  proprietor  of  the  Victoria  Theatre, 
employed  a  Mr.  Wilks  to  write  for  him  a  piece  called  '  The 
King's  Wager ;  or,  the  Camp,  the  Cottage,  and  the  Court/  and 
himself  suggested  the  subject.  Mr.  Wilks  having  completed 
the  play,  the  plaintiff  and  some  members  of  his  company  intro- 
duced various  alterations  in  the  incidents  and  in  the  dialogue, 
to  make  it  the  more  attractive,  and  one  of  them  wrote  an 
additional  scene.  Under  these  circumstances  it  was  held  that 
there  was  no  joint  authorship.  It  was  admitted  that  it  was 
not  necessary  that  each  should  contribute  the  same  amount  of 
labour,  yet  to  constitute  joint  authorship  there  must  be  a  joint 
labouring  in  furtherance  of  a  common  design.  "  All  that  the 
plaintiff  has  done,"  said  Mr.  Justice  Keating  in  giving  judg- 
ment, "  is  this :  Wilks  having  written  a  dramatic  piece  com- 
plete, the  plaintiff  thinks  it  might  be  made  more  attractive, 
and  accordingly  he,  without  any  co-operation  with  Wilks, 
introduces  a  new  scene,  and  makes  various  alterations  and 
additions  to  the  dialogue.  Could  the  additions  so  made  con- 
stitute him  a  joint  author  with  Wilks  of  the  whole  piece  ? 
There  may,  no  doubt,  be  a  plurality  of  authors :  the  statute, 

(a)  Jervia,  C.J.,  in  Shepherd  v.  Conqvett  (1856),  25  L.  J.  Ch.  127. 

(b)  (1820),  1  Jac.  &  W.  481  :  21  R.  R.  2H>. 

(c)  (1871),  Law  Rep.  6  C.  P.  523  :  Shelley  v.  ifc«w,  L.  R.  6  C.  P.  531,  note  (1). 
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in  s.  1,  dealing  with  the  duration  of  copyright,  speaks  of  '  the  PA*T  n- 
author  or  authors,  or  the  survivor  of  the  authors.'  But  I  fail 
to  discover  any  evidence  that  there  was  any  co-operation  of 
the  two  in  the  design  of  this  piece,  or  in  its  execution,  or  in 
any  improvements  either  in  the  plot  or  the  general  structure. 
All  the  plaintiff  claims  to  have  done  is  to  vary  some  of  the 
dialogue,  so  as  to  make  it  more  suitable  for  his  company  or 
for  his  audience.  If  the  plaintiff  and  the  author  had  agreed 
together  to  re-arrange  the  plot,  and  so  to  produce  a  more 
attractive  piece  out  of  the  original  materials,  possibly  that 
might  have  made  them  joint  authors  of  the  whole.  So,  if 
two  persons  undertake  jointly  to  write  a  play,  agreeing  in  the 
general  outline  and  design,  and  sharing  the  labour  of  working 
it  out,  each  would  be  contributing  to  the  whole  production, 
and  they  might  be  said  to  be  joint  authors  of  it.  But  to  con- 
stitute joint  authorship,  there  must  be  a  joint  common  design. 
Nothing  of  the  sort  appears  here.  The  plaintiff  made  mere 
additions  to  a  complete  piece,  which  did  not  in  themselves 
amount  to  a  dramatic  piece,  but  were  intended  only  to  make 
the  play  more  attractive  to  the  audience/' 

The  composer's  interest  is  not  affected  by  showing  that  the 
song  was  composed  to  be  sung  by  a  particular  performer  at 
the  Opera,  and  that  by  the  regulations  of  that  establishment 
such  compositions  become  the  property  of  the  house  (a). 

Though  no  person  may,  without  the  author's  written  consent,  a  novel  may 
represent  the  incidents  of  his  published  dramatic  piece,  how-  ^th^tn-86*1 
ever  indirectly  taken,  yet  no  action  will  lie,  at  the  suit  of  the  fringement. 
author  of  a  novel,  against  a  person  who  dramatizes  it  and  causes 
it  to  be  acted  on  the  stage  (b). 

This  was  decided  in  Beade  v.  Conquest  (c).  The  second  count 
of  the  declaration  alleged  that  the  plaintiff  was  the  duly  regis- 
tered proprietor  of  the  copyright  in  a  certain  registered  book, 
namely,  a  tale  or  novel  or  story  entitled  '  It  is  Never  too  Late 
to  Mend/  and  complained  that  the  defendant,  without  the 
plaintiffs  consent,  dramatized  the  said  novel,  and  caused  it  to 
be  publicly  represented  and  performed  as  a  drama  at  the 
Grecian  Theatre  for  profit,  and  thereby  the  sale  of  the  book 
was  injured,  &c.  To  this  count  there  was  a  demurrer ;  and  it 
was  insisted,  on  the  part  of  the  defendant,  that  representing 
the  incidents  of  a  published  novel  in  a  dramatic  form  upon 
the  stage,  although  done  publicly  and  for  profit,  is  not  an 

(a)  (1788),  Staraee  v.  Longman,  2  Camp.  27. 

(ft)  Reaie  v.  Comqued  (1861),  9  C.  B.  755  ;  9.  C.  30  L.  J.  (C.P.)  209 ;  9  W.  R. 
«4  ;  7  Jar.  (N.S.)  265.  {c)  Ibid. 
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Pabt  n  infringement  of  the  plaintiff's  copyright  therein ;  and  the 
Court  of  Common  Pleas  was  of  opinion  that  the  defendant  was 
right  (a). 

Neither  the  3  &  4  WilL  IV.  c.  15,  nor  the  5  &  6  Vict.  c.  45, 
contemplated  the  conversion  of  a  book  into  a  dramatic  piece, 
and  the  definition  of  copyright  in  the  second  section  of  the 
latter  Act,  "  the  sole  and  exclusive  liberty  of  printing  or  other- 
wise multiplying  copies  of  any  subject  to  which  the  said  word 
is  herein  applied,"  evidently  did  not  include  the  claim  of  the 
plaintiff  in  the  above  case. 
But  the  All  that  was  here  decided  was,  that  the  defendant  had  a 

ncrtbe ****     right  to  act,  that  is  to  say,  to  gpeak  and  represent  the  drama 
printed.         which  was  constructed  out  of  the  plaintiffs  novel ;  it  was  not 
held  that  the  defendant  had  a  right  to  print  it. 

In  a  subsequent  case,  in  1862  (b),  Lush,  as  counsel  for  the 
defendant,  submitted  that  he  had  a  right  to  print  and  publish 
such  a  drama,  with  the  exception  of  any  passages  which  were 
mere  copies  of  the  novel ;  but  the  circumstances  of  the  case 
did  not  render  it  necessary  that  the  point  should  be  decided. 
"  If  that  question  should  arise,"  said  Erie,  C.J.,  "  it  would  then 
be  time  to  decide  whether  the  defendant  could  find  any  defence ; 
but  it  is  clear  he  could  not  in  that  case  defend  himself  on  the 
ground  that  he  was  the  author  of  the  parts  which  he  copied." 

The  question,  however,  arose  in  the  case  of  Tindey  v.  Lacy  (e). 
A  bill  was  filed  by  the  publishers  and  owners  of  the  copyright 
in  two  novels,  called  'Aurora  Floyd'  and  '  Lady  Audley's  Secret,' 
written  by  Miss  Braddon.  The  novels  had  been  dramatized  by 
a  Mr.  Suter,  and  performed  at  the  Queen's  Theatre.  The 
defendant,  Mr.  Lacy,  had  published  the  two  plays  as  they  were 
performed.  It  was  proved  that  a  large  portion  of  the  dramas, 
including  the  most  striking  incidents  and  much  of  the  actual 
language  of  the  novels,  had  been  taken  bodily  from  the  novels- 
Vice-Chancellor  Wood,  in  passing  judgment,  admitted  that  the 
defendant  was  entitled  to  dramatize  the  novels  for  the  purpose 
of  a  mere  acting  drama ;  but  held  that  he  was  not  so  entitled 
for  the  purpose  of  printing  or  selling  his  compilation.     "He 

(a)  In  a  French  case  cited  in  Le  Blanc  on  ( Piracy/  p.  233,  under  the  name  of 
Zefranc  v.  Paul  de  Brusset,  a  different  principle  was  followed.  The  defendant 
there  had  dramatized  a  tale  written  by  the  plaintiff,  and  represented  it  upon  the 
stage  for  profit ;  the  plaintiff  claimed  to  be  entitled,  as  coHabarateur,  to  a  portion 
of  the  profits,  and  the  court  decided  that,  although  he  could  not  claim  it  in  that 
capacity,  inasmuch  as  the  adaptation  of  the  tale  to  the  stage  was  without  his  know- 
ledge or  consent,  still  he  had  a  good  claim  for  damages  against  the  defendant  for 
the  piracy,  and  it  mulcted  the  defendant  in  damages  and  costs. 

(b)  (1862),  Reade  v.  Conquest,  31  L.  J.  (C.P.)  153  ;  8  Jur.  (N.S.)  764  ;  11  C.  B. 
(N.S.)  479. 

(r)  (1863),  32  L.  J.  (Ch.)  535  ;  11  W.  R.  876  :  1  Hem.  &  Mill.  747. 
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has  taken,"  said  the  Vice-Chancellor,  "  to  use  the  language  of    PART  IL 
Lord  Cottenham  in  Bramwell  v.  Halcomb  (a),  the  vital  portion  of 
the  novels,  the  leading  incidents  of  the  plot,  and  in  many 
instances  the  very  language  of  the  novel  itself.     He  reprints 
in  his  books  (and  I  confine  myself  to  what  appears  in  the  books, 
and  say  nothing  as  to  the  represented  drama),  the  very  words 
of  the  most  stirring  passages  of  the  novels.     It  is  no  answer  to 
say  that  similar  infringements  have  often   been   committed. 
Although  Sir  Walter  Scott  and  other  authors  did  not  choose 
to  assert  any  claim  of  this  kind,  this  does  not  affect  the  rights 
of  the  plaintiff;  and  it  is  to  be  observed,  moreover,  that  there 
has  been  a  considerable  alteration  of  the  law  since  the  time 
referred  to  by  the  extension  of  copyright  to  dramatic  per- 
formances. .  .  .     The  question  of  the  extent  of  appropriation 
which  is  necessary  to  establish  an  infringement  of  copyright,  is 
often  one  of  extreme  difficulty;  but,  in  cases  of  this  description, 
the  quality  of  the  piracy  is  more  important  than  the  proportion 
which  the  borrowed  passages  may  bear  to  the  whole  work. 
Here  it  is  enough  to  say,  that  the  defendant  admits  that  one- 
fourth  of  the  dramas  is  composed  of  matter  taken  from  the 
novels.     In  Campbell  v.  Scott  (&),  which  has  a  strong  bearing  on 
this  point,  the  defendants  had  published  a  work  containing 
biographies  and  selections  from  the  works  of  a  large  number 
of  modern  poets,  and,  among  others,*  six  short  poems,  and 
extracts  from   larger  poems  written    by  the   plaintiff.      The 
defence  was,  that  the  poems  were  bond  fide  selections,  forming 
a  very  small  proportion  of  the  writings  of  the  plaintiff;  that 
such  compilations  were  cautiously  made  by  the  most  respectable 
publishers;  that  the  price  of  the  compilation  was  £1  Is.,  while 
the  plaintiff's  entire  works  were  published  at  2s.  6d. ;  and  that 
the  plaintiff  would  be  rather  benefited  than  injured  by  the 
defendants'  work,  which  contained  10,000  lines,  of  which  only 
a  few  hundreds  were  taken  from  the  plaintiff's  poems/9     The 
Vice-Chancellor,   after    observing   that   in    the    case    of  the 
'  Encyclopaedia  Londinensis '  the  jury  found  for  the  plaintiff, 
though  the  matter  taken  formed  but  a  very  small  proportion 
of  the  work  into  which  it  was  introduced,  adds, "  that  it  is  not 
necessary  to  consider  whether  the  selections  were  the  cream 
and  essence  of  all  that  Mr.  Campbell  ever  wrote.     There  is  no 
doubt  that  in  this  case,  as  in  that  of  Campbell's  poems,  the 
passages  taken  were  the  striking  passages,  and  these  have  been 
taken  by  the  author  of  the  defendant's  publications  for  the 

(a)  (1836),  3  My.  &  Cr.  738. 

(a)  (1842),  11  Sim.  31  ;  11  L.  J.  (N.S.)  Ch.  166 ;  6  Jur.  186. 
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Part  IT. 


Neither  may 
the  drama  be 
other  trine 
multiplied. 


Author  may 
protect  his 
novel  by 
dramatising 
before  pub- 
lication. 


express  purpose  of  using  Miss  Braddon's  property  for  his  own 
benefit.  So  long  as  he  confined  himself  to  dramatic  represen- 
tations he  could  not  be  interfered  with ;  but  when  he  printed 
his  plays  he  brought  himself  within  the  letter  of  the  law." 

This  was  followed  in  the  case  of  '  Little  Lord  Fauntleroy/ 
There  the  defendant  dramatized  the  novel  of  this  name  and 
caused  his  play  to  be  performed  on  the  stage.  The  infringe- 
ment of  copyright  complained  of  was  that  for  the  purpose  of 
producing  the  play  the  defendant  made  four  copies  of  it,  one 
for  the  Lord  Chamberlain  and  three  for  the  use  of  the  per- 
formers, either  in  MS.  or  by  the  aid  of  a  type-writer.  Very 
considerable  passages  in  the  play  were  extracted  almost  ver- 
batim from  the  novel.  Thus  in  the  first  act  there  were  674 
lines,  of  which  forty-seven  consisted  of  stage  directions.  De- 
ducting them,  there  were  627,  of  which  125  (or  about  one- 
fourth)  were  taken  from  the  novel.  Some  of  the  passages  so 
extracted  were  prominent  and  striking  parts  of  the  dialogue 
contained  in  the  novel.  The  defendant  claimed  the  right  to 
make  more  copies,  if  it  should  be  necessary,  to  enable  him  to 
give  further  representations  of  the  play  in  London  and  else- 
where, but  the  court  denied  this  right,  and  held  that  what 
had  been  done  by  the  defendant  constituted  an  infringement  of 
the  plaintiffs'  copyright,  and  that  they  were  entitled  to  an  in- 
junction to  restrain  the  defendant  from  printing  or  otherwise 
multiplying  copies  of  his  play  containing  any  passages  from  the 
plaintiffs'  book ;  also  that  all  passages  from  the  plaintiffs' 
book  in  the  four  copies  must  be  cancelled  (a). 

In  this  case  the  defendant  had  not  "  printed/'  nor  had  he 
"  exposed  for  hire  "  within  section  15  of  the  Act  of  1842,  but 
the  author  is  given,  by  section  2  of  that  Act,  the  exclusive 
liberty  of  u  printing  or  otherwise  multiplying  copies  "  of  his  work, 
and  the  plaintiffs  were  held  entitled  to  an  injunction  restraining 
an  infringement  of  this  exclusive  liberty,  though  the  defendant 
had  not  infringed  any  performing  rights,  and  it  was  admitted 
that  he  had  the  right  to  dramatize  the  tale,  if  he  could  succeed 
in  performing  it  without  M  multiplying  copies  "  of  the  plaintiffs' 
book. 

The  author  of  a  play  who  makes  use  of  its  plot  and  dialogue 
in  the  composition  of  a  novel,  does  not  thereby  forfeit  his 
right  to  restrain  infringement  of  his  copyright  in  the  play, 
although  such  infringement  takes  place  through  the  medium 
of  the  novel,  by  a  person  who  was  ignorant  of  the  existence  of 

(a)  (1888),  Warn*  <fc  Co.  v.  Seebohm,  39  C.  D.  73  ;  57  L.  J.  (Ch.)  689  ;  58  L.  T. 
928  ;  36  W.  R.  686  ;  cf.  Tree  v.  Bowkett  (1896),  74  L.  T.  77. 
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the  original  play.  The  indirect  appropriation,  then,  ot  any  Part  II. 
portion  of  the  novel  taken  from  the  play,  is  an  infringement  of 
the  copyright  in  the  play.  The  plaintiff  in  Reade  v.  Lacy  (a), 
wrote  a  play  called  •  Gold,'  which  he  afterwards  adapted  as  a 
novel,  embodied  a  portion  of  the  dialogue,  and  called  it, 
'Never  too  Late  to  Mend.'  The  novel  was  dramatized  by 
another  person,  and,  in  doing  so,  portions  of  the  original  play 
were  copied  word  for  word,  and  in  that  form  published  by  the 
defendant.  It  was  held  that  ignorance  would  not  justify  the 
infringement  of  a  right  in  one  case  more  than  in  another,  and 
that  the  publication  of  the  play  was  an  infringement  of  the 
copyright  in  '  Gold/  although  the  existence  of  that  play  was 
not  known  to  the  author,  who  took  his  materials  from  the 
novel  (ft). 

So  in  a  recent  case  where  an  action  was  brought  by  the 
executors  of  an  author  to  restrain  the  defendant  from  repre- 
senting a  certain  drama  in  infringement  of  the  author's  stage 
copyright,  and  it  appeared  that  the  author  had  first  published 
a  drama  and  afterwards  a  novel  founded  upon  it,  and  the 
defendant's  drama  was  dramatized  directly  from  the  novel  and 
without  the  aid  of  the  author's  drama,  still  it  was  held  that 
the  author  having  published  the  drama  before  the  novel, 
no  person  had  a  right  to  infringe  the  stage  copyright  in  the 
drama,  even  though  the  passages  complained  of  were  taken 
from  the  novel  and  not  from  the  drama  of  the  author  (c). 

But,  according  to  the  authority  of   Toole  v.   Young  (d),  an  Author 
author  cannot  protect  his  novel  from  dramatization  by  drama-  ^Uiis1*0"   • 
tizing  it  after  its  publication,  it  must  be  effected  before  publi-  novel  by 
cation  of  the  novel.    In  the  case  referred  to  John  Hollingshead  jt™fter1ZIDg 
had  published  in  1863,  in  the  magazine  called  *  Good  Words,'  publication. 
a   story  entitled    '  Not  Above   his    Business,'  which  he  had 
written  in  dramatic  form,  that  it  might,  with  slight  alterations, 
be  performed  on  the  stage.     Soon  after,  the  author  adapted 
the  piece  for  representation  and  called  the  play  '  Shop,'  which 
was  substantially  the  same  as  the  published  story.     In   1865, 
the  play  was  bought  from  the  author  by  the  comedian  Toole ; 
and,  when  the  action  was  brought,  it  had  not  been  published 
or  acted.     In  1870,  Grattan  dramatized  the  story,  which  had 

[a)  (1861),  1J.&H.  524. 

(b)  So  in  Zee  v.  Simptcm  (1847),  3  C.  B.  871  ;  4  D.  &  L.  666,  where  the  defendant 
had  purchased  the  piece  which  he  represented  and  believed  he  had  a  right  to,  but 
on  proof  by  the  plaintiff  that  he,  the  plaintiff,  had  the  right,  the  judgment  was 
against  the  defendant.  If  the  plaintiff  had  been  bound  to  show  the  defendant's 
knowledge,  the  protection  conceded  by  the  statute  would  be  illusory. 

[c)  SchUsinger  v.   Bedford  (1890),  63  L.  T.  764  ;  W.  N.  (1890),  224. 

(d)  (1874),  lu  B.  9  Q.  B.  523  ;  Schletinger  v.  Bedford,  supra. 
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tkwt  iU  appeared  in  '  Good  Words/  aad  an-erwani*  *>Si  \tit  p Jay  ^.-  ihe 
defendant,  by  whom  it  was  repeated! j  perf.fT^i  -it  ibe  sca^-r 
under  the  name  of  '  Glory/  It  was  *i- :ued  tL*s  the  f^*ys 
were  substantially  the  same  and  thai  the  d«r:«oian:  *  Lul  *:<en 
obtained  from  the  story,  and  not  from  the  f Caarif"*  •  Si»p/ 
The  judgment  of  the  court  was  that  no  iizr.1^  eiiLer  in  the 
work  dramatized  or  in  the  pLuntifTs  play  Ltd  been  invaded 
by  the  defendants  dramatization;  bat  that  ly  first  publishing  his 
composition  an  a  book,  an  author  forfeits  the  exclusive  righ;  to 
dramatize  and  to  represent  it  on  the  sta-re ;  and  though  he 
should  afterwards  dramatize  his  own  published  composition, 
he  cannot  thereby  bar  other*  from  exercising  the  same 
privilege. 

It  seems  doubtful  how  far  the  distinction  drawn  by  the  court 
between  the  publication  of  the  novelists  drama  preceding  the 
novel  and  succeeding  the  same  is  sound,  but  the  distinction 
was  admitted  in  the  case  of  SckUsingtr  v.  Bedford  (a). 

The  only  way,  therefore,  according  to  the  authorities,  in 
which  it  appears  possible  for  an  author  to  prevent  other  per- 
sons from  reciting  or  representing  as  a  dramatic  performance 
the  whole  or  any  portion  of  a  work  of  his  composition,  is  him- 
self to  publish  his  work  in  the  form  of  a  drama,  before  pub- 
lishing the  novel  and  thus  bring  himself  within  the  scope  of 
the  dramatic  copyright  clauses  (ft). 

{a)  (1890),  63  L.  T.  762  ;  W.N.  (1890),  224. 

(/;)  A*  to  the  dramatisation  of  novels,  the  Royal  Commissioners  on  Copyright  in 
their  rettort  in  1878  mid  :  "With  reference  to  the  drama,  our  attention  has  been 
directed  to  the  practice,  now  very  common,  of  taking  a  novel  and  turning  its  con- 
tents into  a  play  for  stage  purposes,  without  the  consent  of  the  author  or  owner  of 
the  copyright.  The  same  thing  may  be  done  with  works  of  other  kinds  if  adapted 
for  the  purpose,  but  inasmuch  a.,  novels  are  more  suitable  for  this  practice  than  other 
works,  the  practice  has  acquired  the  designation  of  dramatization  of  novels.  The 
extent  to  which  novels  may  be  used  for  this  purpose  varies.  Stories  have  been 
written  in  a  form  adapted  to  stage  representation  almost  without  change.  Some- 
times certain  parU  and  passages  of  novels  are  put  bodily  into  the  play,  while  the 
bulk  of  the  play  is  original  matter ;  and  at  other  times  the  plot  of  the  novel  is  taken 
as  the  basis  of  a  play,  the  dialogue  being  altogether  original. 

"  Whatever  may  be  the  precise  form  of  the  dramatisation,  the  practice  has  given 
rise  to  much  complaint,  and  considerable  loss,  both  in  money  and  reputation,  is 
alleged  to  have  been  inflicted  upon  novelists.  The  author's  pecuniary  injury  con- 
Mists  in  his  falling  to  obtain  the  profit  he  might  receive  if  dramatisation  could  not 
take  place  without  his  consent  He  may  be. injured  in  reputation  if  an  erroneous 
impression  is  given  of  his  book. 

"  In  addition  to  these  complaints,  it  has  been  pressed  upon  us  that  it  is  only  just 
that  an  author  should  be  entitled  to  the  full  amount  of  profit  which  he  can  derive 
from  his  own  creation  ;  that  the  product  of  a  man's  brain  ought  to  be  his  own  for 
all  purposes;  and  that  it  is  unjust,  when  he  has  expended  his  invention  and  labour 
in  the  composition  of  a  story,  that  another  man  should  be  able  to  reap  part  of  the 
harvest. 

u  On  the  other  hand,  it  has  been  argued  that  the  principle  of  copyright  does  not 
prevent  the  freo  use  of  the  ideas  contained  in  the  original  work,  though  it  protects 
the  special  form  in  which  those  ideas  are  embodied  ;  that  a  change  in  the  existing 
law  would  lead  to  endless  litigation  ;  and  that  it  would  work  to  the  disadvantage 
both  of  the  author  and  the  public.    Upon  these  grounds,  or  some  of  them,  a 
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The  3  &  4  Will.  IV.  c.  15,  secures  no  other  right  and  pro-     Part  ii. 
hibits  no  other  act  than  that  of  representation.     The  right  Remedy  in 
secured  by  this  statute  is  re-affirmed,  its  duration  enlarged,  ?■*■ of 
and  its  application  extended  to  musical  compositions  by  the  ment. 
20th  section  of  the  Act  of  1842 ;  but  the  remedies  prescribed  . 
by  the  latter  statute  for  the  unlawful  publication  of  a  book  do 
not  apply,  and  are  not  extended  to  the  unlicensed  representa- 
tion of  a  play.     For  the  latter  wrong,  the  penalties  given  by 
the  statute  of  William  are  re-enacted  by  the  21st  section  of 
the  5  &  6  Vict.  c.  45.     This  section  gives  to  the  proprietors 
of  the  right  of  dramatic  or  musical  representation  or  perform- 
ance, during  the  term  of  their  interest,  all  the  remedies  pro- 
vided by  the  3  &  4  Will.  IV.  c.  15.     By  the  second  section  ot 
this  latter  Act  it  is  enacted,  that  if  any  person,  during  the 
continuance  of  the  exclusive  right  of  representing  a  dramatic 
piece,  cause  to  be  represented,  without  the  author's  or  the  pro- 
prietor's prievous  written  consent,  such   production   at  any 
place  of  dramatic  entertainment  within  the  British  dominions, 
every  such  offender  shall,  for  each  representation,  be  liable  to 
the  payment  of  not  less  than  40s.,  or  of  the  full  amount  of  the 
advantage  arising  from  the  representation,  or  of  the  loss  sus- 
tained by  the  plaintiff,  whichever  shall  be  the  greater  damages. 

The  section  originally  provided  that  a  successful  plaintiff  Coat*. 
should  receive  double  costs  of  his  suit,  but  double  costs  have 
been  abolished  in  all  cases  by  the  5  &  6  Vict.  c.  97,  s.  2,  and 
a  plaintiff  is  now  only  entitled  to  his  taxed  costs ;  but  his 
costs  are  still  part  of  his  statutory  remedy,  so  that  if  he  brings 
his  action  in  the  High  Court  and  recovers  less  than  £10  he 
will  not  be  deprived  of  his  costs  by  reason  of  section  116  of 
the  County  Courts  Act,  1888,  which  enacts  that  a  plaintiff 
bringing  his  action  in  the  High  Court,  when  he  might  have 
brought  it  in  the  County  Court,  and  recovering  less  than  £10 

bill  introduced  by  Lord  Lyttleton  in  1866  and  supported  by  Lord  Stanhope  was 
defeated. 

"  We  have  fully  considered  all  these  points,  and  have  come  to  the  conclusion 
that  the  right  of  dramatizing  a  novel  or  other  work  should  be  reserved  to  the 
author.  This  change  would  assimilate  our  law  to  that  of  France  and  the  United 
States,  where  the  author's  right  in  this  respect  is  fully  protected. 

"  Were  this  recommendation  adopted,  a  further  question  would  arise  as  to  the 
time  during  which  this  right  should  be  vested  in  the  author,  and,  in  the  event  of 
his  not  choosing  to  dramatize  his  novel,  whether  other  persons  should  be  debarred 
from  making  use  of  the  story  he  has  given  to  the  world.  We  are  disposed  to  think 
that  the  right  of  dramatization  should  be  co-extensive  with  the  copyright.  It  has 
been  suggested  in  the  interest  of  the  public,  that  a  term,  say  of  three  or  five  years, 
or  even  more,  should  be  allowed  to  the  author,  within  which  he  should  have  the 
6ole  right  to  dramatize  his  novel,  and  that  it  should  be  then  open  to  any  one 
to  dramatize  it.  The  benefit,  however,  to  the  public  in  having  a  story  represented 
on  the  stage  does  not  appear  to  us  to  be  sufficient  to  outweigh  the  convenience  of 
making  the  right  of  dramatizing  uniform  in  its  incidents  with  other  copyright." 
Par.  76-61. 
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Part  ii.  in  an  action  of  tort,  shall  not  be  entitled  to  any  costs  of  action 
unless  the  judge  certifies  that  there  was  sufficient  reason  for 
bringing  his  action  in  the  High  Court  (a). 

The  action  may  be  brought  in  any  Court  having  jurisdiction 
in  such  cases  in  that  part  of  the  British  dominions  where  the 
offence  is  committed  (b). 
interroga-  The  40*.,  though  styled  a  penalty  in  the  margin  of  the  Act, 

toneB'  is  not  one  strictly  speaking.     It  was  held  in  Adams  v.  Bailey 

and  Cole  v.  Francis  (c)  that  the  section  does  not  impose  a 
penalty  upon  the  offender  so  as  to  preclude  the  plaintiff  in 
an  action  to  recover  the  specified  amount,  from  administering 
interrogatories  to  the  defendant.  u  The  word  '  offender,' "  said 
Mr.  Justice  Day,  "  is  only  used  as  a  convenient  expression,  and 
is  in  no  way  meant  to  designate  a  criminal  I  am  of  opinion 
that  this  sum  of  40s.  is  not  a  penalty.'1  The  decision  was 
affirmed  on  appeal,  when  Lord  Esher,  M.R.,  said,  "  I  see  no 
characteristic  of  a  penalty  in  this  payment.  I  am  of  opinion 
that  this  case  is  not  brought  within  any  rule  of  law  which 
prevents  interrogatories  from  being  administered  to  the  defen- 
dant" 
Where  When  the  part  taken  is  material,  the  plaintiff  is  not  bound 

Ske^actuS'  to  Prove  actual  damage  (d).  "  The  positive  enactment,"  said 
damage  need  Tindal,  C  J.,  in  the  last  cited  case,  "  that  every  offender  shall 
not  be  proved.  be  ^^le  to  an  amount  not  less  than  40s.,  or  to  the  full  amount 
of  the  benefit  derived  or  loss  sustained,  shows  that  damage  to 
the  plaintiff  is  not  the  test  of  the  defendant's  liability,  but 
that  40s.  is  be  paid,  even  if  there  be  no  actual  damage."  In  a 
later  case  (e),  however,  Lord  Hatherley  seems  to  have  thought 
it  necessary  to  prove  damage  in  order  to  subject  the  defendant 
to  the  statutory  penalty.  "  The  minimum  of  damages,"  said 
he,  "  to  be  awarded  when  the  fact  of  damage  and  the  right  to 
damages  have  been  once  established,  was  no  doubt  fixed 
because  of  the  difficulty  of  proving  with  definiteness  what 
amount  of  actual  damage  had  been  sustained,  by  perhaps  a 
single  performance  at  a  provincial  theatre  of  a  work  belonging 
to  a  plaintiff,  whilst  at  the  same  time  his  work  might  be 
seriously  depreciated  if  he  did  not  establish  his  right  as 
against  all  those  who  infringed  upon  it." 

(a)  See  Reeve  v.  Gibson,  7  T.  L.  R.  285  ;  [1891]  1  Q.  8.  652. 

{b)  See  Beere  v.  Ellis  (1889),  5  T.  L  R.  330. 

(<•)  (1887),  18  Q.  fi.  D.  625,  and  compare  the  case  of  Saunders  v.  Wiel  [1892],  2  Q.  B. 
18  (a  design  case),  an  action  brought  for  penalties  under  sec  58  of  the  Patents,  &c., 
Act,  1883,  in  which  Adams  v.  Bailey  was  approved  and  distinguished. 

(d)  PlancM  v.  Braham  (1837),  4  Bing.  N.  C.  19  ;  and  see  Ckatterta*  v.  Cat* 
(1878),  3  App.  Oas.  498. 

(e)  ChatterUm  v.  Cave,  supra. 
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The  Royal  Commissioners  in  their  report  in  1878  on  Copy-  p^bt  ii. 
right  say  (a):  "This  provision  for  the  40*.  penalty  has  lately  The  Copy- 
been  much  abused.  Copyright  in  favourite  songs  from  operas  ri?h*  Com," 
and  in  other  works  has  been  bought,  and  powers  of  attorney  suggestions. 
have  been  obtained  to  act  apparently  for  the  owners  of  the 
copyright  in  such  works,  and  to  claim  immediate  payment 
of  £2  for  the  performance  of  each  song.  These  songs 
are  frequently  selected  by  ladies  and  others  for  singing  at  penny 
readings  and  village  or  charitable  entertainments,  and  they  sing 
them,  not  for  their  own  gain,  but  for  benevolent  objects.  In 
such  cases  there  is  manifestly  no  intention  to  infringe  the  rights 
of  any  person;  the  performers  are  unconscious  that  they  are 
infringing  such  rights,  and  no  injury  whatever  can  be  inflicted 
on  the  proprietors  of  the  copyrights.  In  many  cases  of  this 
kind,  and  under  a  threat  of  legal  proceedings,  in  default  oi 
payment,  the  penalty  has  been  demanded,  and  we  have  reason 
to  believe  that  the  money  so  demanded  has  been  generally 
paid.  Many  instances  of  this  proceeding  have  been  brought 
to  our  notice  from  various  parts  of  the  country.  .  .  .  The 
amendment  in  the  law  which  we  propose  as  most  likely  to  pre- 
serve control  for  the  composers,  and  at  the  same  time  to  check 
the  existing  abuse,  is  that  every  musical  composition  should 
bear  on  its  title-page  a  note  stating  whether  the  right  of  public 
performance  is  reserved,  and  the  name  and  address  of  the 
person  to  whom  application  for  permission  to  perform  is  to  be 
made.  The  owner  of  such  composition  should  only  be  entitled 
to  recover  damages  for  public  performance  when  such  a  state- 
ment has  been  made ;  and  instead  of  the  minimum  penalty  of 
not  less  than  40*.  at  present  recoverable  for  any  infringement 
of  musical  copyright  by  representation,  the  court  should 
have  power  to  award  compensation  according  to  the  damage 
sustained." 

It  did  not  seem  to  them  that  the  abuse  above  referred  to 
had  arisen  in  the  case  of  dramatic  copyright,  nor  did  it  seem 
to  them  likely  to  arise  so  long  as  the  present  law  of  licensing 
places  of  dramatic  performance  exists,  and  therefore  they  did 
not  suggest  any  alteration  in  the  law  so  far  as  it  applies  to  that 
copyright. 

The  alteration  suggested   by  the  copyright  commissioners  The  Copv- 
has  since  been  carried  into  effect  by  the  45  &  46  Vict.  c.  40,  gg^.^ 
the  Copyright  (Musical  Compositions)  Act,  1882,  the  4th  section  Act,  1882. 
of  which  gave  a  discretion  to  the  court,  as  to  costs  where  the 
plaintiff  did  not  recover  more  than  forty  shillings  as  penalty  or 

(a)  Pan.  169, 171, 172. 
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damages.  This  Act  had  the  effect  of  giving  a  check  to  the 
vexatious  proceedings  referred  to  by  the  Commissioners,  and  a 
final  stop  was  put  to  them  by  the  51  &  52  Vict.  c.  17,  which 
repeals  the  4th  section  of  the  Copyright  (Musical  Compositions) 
Act,  1882,  and  provides  that  notwithstanding  the  provisions  of 
the  Dramatic  Copyright  Act  (a)  or  any  other  Act  in  which 
those  provisions  are  incorporated,  the  penalty  or  damages  to 
be  awarded  in  respect  of  each  and  every  unauthorized  repre- 
sentation or  performance  of  any  musical  composition,  whether 
published  before  or  after  the  passing  of  the  Act,  shall  be  such 
a  sum  as  shall  in  the  discretion  of  the  court  or  judge,  before 
whom  such  action  or  proceedings  shall  be  tried,  be  reasonable, 
and  the  court  or  judge  may  award  a  less  sum  than  40s.,  in 
respect  of  each  and  every  such  unauthorized  representation  or 
performance,  or  a  nominal  penalty  or  nominal  damages  as  the 
justice  of  the  case  may  require  (b).  By  the  2nd  section,  the 
costs  of  all  such  actions  or  proceedings  as  aforesaid,  are  to  be  in 
the  absolute  discretion  of  the  judge  before  whom  such  actions 
or  proceedings  may  be  tried. 

It  must  be  remembered,  however,  that  musical  compositions 
only  are  provided  for,  and  that  there  is  no  discretion  in  the 
court  as  to  the  damages  and  costs  (c)  for  the  unauthorized  per- 
formance of  dramatic  compositions  which  are  still  governed  by 
the  Act  of  William  IV. 

The  3rd  section  of  the  3  &  4  Will.  IV.  c.  15,  provides  that 
all  proceedings  for  any  offence  or  injury  under  that  Act  shall  be 
brought  within  twelve  months  from  committing  of  the  offence, 
or  else  the  same  shall  be  void  and  of  no  effect.  This  limitation 
seems  to  apply  only  to  proceedings  for  penalties  under  the  Act 
and  not  to  actions  for  damages  or  in  equity. 

It  is  sufficient  in  an  action  upon  this,  statute  to  describe  the 
offence  in  the  words  of  the  Act ;  and  it  is  not  necessary,  in 
order  to  constitute  the  offence,  to  show  that  the  defendant 
knowingly  invaded  the  plaintiff's  right  (d).  The  object  of  the 
legislature  was  to  protect  authors  against  the  piratical  invasion 
of  their  rights,  and  in  construing  the  law  the  Judges  have 
given  it  the  fullest  interpretation.  Therefore  in  an  action  of 
debt  to  recover  penalties  under  the  3  &  4  Will.  IV.  c.  15,  s.  2, 
for  representing  a  pantomime,  of  which  the  plaintiff  was  the 


(a)  3  &  4  Will.  IV.  o.  15.  (b)  S.  1. 

\c)  Roberts  v.  Bignell,  Asher  and  Robertson  (1887),  3  T.  L.  R.  552,  where  the  case 
is  reported  as  an  action  for  penalties  under  "  5  &  6  Vict.  c.  45,  s.  11,"  which  must 
be  a  mistake  for  3  &  4  Will.  IV.  c.  15,  s.  2. 

(d)  Lee  v.  Simpson  (1847),  4  D.  &  L.  666 ;  3  C.  B.  871 ;  lieade  v.  Lacy  (1861), 
1J.&H.  524. 
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author,  without  his  licence,  at  a  place  of  dramatic  entertain-     part  ii. 
ment,  upon  nil  debet  by  statute  pleaded,  it  was  held  that  the 
plaintiff's  undertaking  to  give  material  evidence  in  Middlesex 
was  fulfilled  by  proof  of  an  offer  to  sell  the  pantomine  in  Mid- 
dlesex by  the  plaintiff's  agent,  acting  under  his  direction  (a). 

Where  the  plaintiff,  as  the  author  of  a  dramatic  work, 
assigned  the  "  London  right "  of  it  to  A.,  the  judge  at  the  trial 
having  found  that  "  London  right "  meant  the  whole  right  of 
representation  in  London,  and  that  the  assignment  was  to  A. 
and  his  assigns,  it  was  held  that  the  plaintiff  could  not  bring 
an  action  for  penalties  under  the  3  &  4  Will.  IV.  c.  15,  in 
respect  of  representations  in  London,  except  as  trustee  for  A. 
and  his  assigns  (6). 

The  proprietors  of  the  copyright  in  musical  compositions  Musical 
have    suffered    considerable   injury    at    the    hands   of   street  ^^e™d2g8) 
hawkers,  who  have  been  in  the  habit  of  selling  pirated  copies  Act,  1902. 
of  songs  and  music  in  the  streets  for  a  few  pence.     These 
pirated  copies,  in  direct  contravention  of  the  39  Geo.  III.  c.  79, 
s.  29,  have  not  had  the  name  of  the  printer  printed  on  them, 
and  the  proprietors  of  the  copyright  have  had  a  difficulty  in 
finding  a  substantial  person  to  proceed  against.     With  a  view 
to  putting  a  stop  to  this  practice  the  Musical  (Summary  Pro- 
ceedings) Act,  1902,  was  passed,  which  came  into  force  on  the 
1st  October,  1902. 

Section  1  of  this  Act  provides  that  a  court  of  summary 
jurisdiction,  upon  the  application  of  the  owner  of  the 
copyright  in  any  musical  work  may,  if  satisfied  by  evidence 
that  there  is  reasonable  ground  for  believing  that  pirated 
copies  of  such  musical  work  are  being  hawked,  carried  about, 
sold,  or  offered  for  sale,  by  order  authorise  a  constable  to  seize 
such  copies  without  warrant  and  to  bring  them  before  the 
court,  and  the  court,  on  proof  that  the  copies  are  pirated, 
may  order  them  to  be  destroyed  or  to  be  delivered  up  to 
the  owner  of  the  copyright  if  he  makes  application  for  that 
delivery. 

Section  2  authorizes  a  constable  to  seize  without  warrant 
pirated  copies  of  musical  works  when  they  are  being  hawked, 
carried  about,  sold,  or  offered  for  sale,  on  the  request  in  writing 
of  the  apparent  owner  of  the  copyright  or  of  his  agent  thereto 
authorized  in  writing,  and  at  the  risk  of  such  owner.  On 
seizure  of  such  copies  they  are  to  be  conveyed  by  the  constable 

(a)  Lee  v.  Simpson  (1847),  4  D.  &  L.  666  ;  3  C.  B.  871. 

[b)  Taylor  v.  Neville  (1877),  47  L.  J.  Q.  B.  264  ;  26  W.  R.  299  ;  88  L.  T.50  ;  Tree 
v.  Bowkett  (1896),  74  L.  T.  77. 
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Past  ll.  before  a  court  of  summary  jurisdiction,  and  on  proof  that 
they  are  infringements  of  copyright,  they  are  to  be  forfeited 
or  destroyed  or  otherwise  dealt  with  as  the  court  may  think 
fit. 

"Musical  copyright"  is  defined  by  the  Act  to  mean  the 
exclusive  right  of  the  owner  of  such  copyright  under  the 
Copyright  Acts  in  force  for  the  time  being  to  do  or  authorise 
another  person  to  do  all  or  any  of  the  following  things  in 
respect  of  a  musical  work:  (1)  to  make  copies  by  writing  or 
otherwise  of  such  musical  work ;  (2)  to  abridge  such  musical 
work;  (3)  to  make  any  new  adaptation,  arrangement,  or 
setting  of  such  musical  work,  or  of  the  melody  thereof,  in  any 
notation  or  system.  "  Musical  work "  is  defined  as  any 
combination  of  melody  and  harmony,  or  either  of  them,  printed, 
reduced  to  writing,  or  otherwise  graphically  produced  or 
reproduced,  and  a  work  is  said  to  be  pirated  when  it  is 
reproduced  without  the  consent  lawfully  given  by  the  owner 
of  the  copyright. 
Failure  of  This  Act  has  not  had  the  effect  of  putting  a  stop  to  the 

Act*  practices  above  referred  to.     Section  2  is  obviously  the  most 

convenient  section  to  proceed  under,  but  it  has  been  held  that 
before  an  order  can  be  made  for  forfeiture  or  destruction  of 
pirated  copies  seized  under  this  section,  the  person  from  whom 
they  have  been  seized  must  be  served  with  a  summons  notify- 
ing the  intention  to  apply  for  such  order  (a).  As  there  is  no 
power  to  compel  the  person  in  whose  possession  the  copies  are 
found  to  give  his  name  and  address,  or  to  ascertain,  if  he  gives 
them,  that  they  are  correct,  this  decision  has  rendered  the  Act 
practically  nugatory.  Another  defect  in  the  Act  that  has  been 
discovered  is  that  the  magistrates  have  no  power  to  issue  a 
search  warrant  for  shops  and  premises  where  pirated  copies 
are  printed  or  stored  and  thus  enable  the  proprietor  of  the 
copyright  to  get  at  the  real  offender,  though  under  section  1 
a  magistrate  is  bound  to  issue  his  warrant  to  seize  copies  of  all 
alleged  pirated  music,  even  if  it  appear  that  the  music  is  being 
sold  at  a  private  house  (6).  The  practice  of  the  magistrates 
as  to  the  proof  of  copyright  required  from  the  proprietor  has 
varied  in  different  courts. 

At  the  time  of  writing,  a  Bill  to  amend  the  Act  of  1902  has 
passed  its  second  reading  in  the  House  of  Commons,  and  been 

{a)  Ex  parte  Francis  (No.  1)  (1903),  1  K.  B.  275  ;  72  L.  J.  K.  B.  120  ;  88  L.  T. 
176  ;  51  W.  R.  267. 

(b)  Ex  parte  Francis  (No.  2)  (1903),  88  L.  T.  806 ;  51  W.  R.  698 ;  67  J.  P. 
301. 
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referred  to  a  committee  to  consider  its  clauses.  The  Bill  pro-  part  ii. 
poses  to  constitute  it  an  offence  to  print,  publish,  sell,  or  have 
in  possession  pirated  music,  and  prescribes  penalties  for  such 
offences.  It  also  proposes  to  give  power  to  magistrates  to 
issue  search  warrants  and  to  proceed  without  summons  twenty- 
eight  days  after  seizure  of  pirated  copies,  unless  in  the  mean- 
time a  claim  to  them  is  received.  The  prospects  of  this  Bill 
becoming  law  do  not,  however,  seem  very  bright. 


(     334     ) 


PART   III. 

ARTISTIC   COPYRIGHT. 

CHAPTER  I. 

COPYRIGHT    IN    ENGRAVINGS,    PRINTS,   AND    LITHOGRAPHS. 

Nature  and  Strange,  yet  true  it  is,  that  an  art  of  so  much  importance — 
ri^ht?  °f  the  one  w^^  has  exercised  such  an  influence  on  the  refinement 
of  the  people,  and  tended  so  apparently,  yet  indirectly,  to  the 
formation  of  the  polished  character  of  civilized  Europe — should 
have  remained  for  years  without  any  protection  whatever  from 
the  legislature. 

In  England,  protection  was  not  afforded  to  the  artist  until 
that  great  engraver  and  designer,  Hogarth,  arose  like  a  giant 
from  the  most  elevated  of  his  associates  in  the  art,  and  with 
the  aid  of  his  keen  and  penetrating  intellect  discovered,  that, 
toil  and  labour  how  much  soever  he  might,  the  product  of  his 
intellectual  genius  was  by  no  means  regarded  as  solely  his, 
nor  he  deemed  to  have  acquired  a  more  permanent  property 
in  it,  than  the  purchaser  or  imitator  of  one  his  numerous 
works  of  art, 

Engravings  resemble  literary  works  as  regards  the  incorporeal 
right  in  them  accruing  to  the  author  by  the  exertion  of  his 
mental  powers  in  their  production;  but  differ,  as  they  also 
require  a  considerable  amount  of  his  manual  skill  and  labour ; 
they  are,  therefore,  his  property  upon  the  same  general 
principles  as  any  other  manufacture. 

In  handling  the  present  state  of  the  law  on  this  branch  of 
the  fine  arts  we  may  properly  investigate,  under  one  view,  the 
various  Acts  of  Parliament  which  are  particularly  appurtenant 
to  the  collective  arts  of  designing,  engraving,  and  etching, 
inasmuch  as  they,  unlike  those  respecting  literary  copyright, 
have  not  yet  been  consolidated. 

Engravings  are  works  having,  a  commercial  value,  and  as 
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such  have  a  double  claim  upon  the  protection  of  the  legisla-  Cap-  *• 
ture.  On  the  one  hand,  the  artist  claims  that  the  productions 
of  his  genius  may  be  protected,  and  injury  to  his  fame  and 
reputation,  by  the  circulation  of  inferior  imitations,  prevented 
or  guarded  against ;  and  on  the  other  hand,  security  in  the 
possession  of  the  money  value  of  the  creation  of  his  own 
mind. 

During  the  reign  of  the  Stuarts  the  fine  arts  received  more  Fine  art* 
or  less  patronage,  and  engraving  and  other  productive  arts  £y^Ieraged 
began  to  flourish  accordingly.  George  I.  knighted  the  engraver  Stuarts. 
of  the  cartoons.  Line  engraving,  however,  had  been  most 
cultivated,  and  the  amount  of  skill  required  to  imitate  a  plate 
must  have  nearly  equalled  that  of  its  first  production ;  every 
stroke  of  the  graver  would  have  to  be  repeated,  so  that  the 
pirate  could  hardly  undersell  the  original;  and  from  the 
costliness  of  this  style  and  its  refinement  few  could  afford  to 
purchase,  and  perhaps,  fewer  could  appreciate.  As  so  much 
talent  had  to  be  spent  by  the  engraver  in  transferring  the 
forms  to  a  new  medium,  from  the  canvas  to  the  copper-plate, 
the  value  of  the  right  of  engraving  to  the  owner  of  the  picture 
was  small ;  and  the  picture  itself,  whether  a  portrait  or  work 
of  imagination,  was  executed  solely  as  an  individual  work  of 
art.  Gradually,  however,  it  became  the  practice  to  publish 
small  prints,  not  for  the  profit  on  them,  but  to  assist  in  spread- 
ing the  reputation  of  the  painter,  and  this  was  done  in  the 
case  of  portraits  of  public  men.  Of  course  the  name  of  the 
artist  was  not  omitted ;  it  was  attached  to  the  corner,  to  secure, 
not,  as  now,  the  property  in  the  print,  but  the  fame  of  the 
picture.  The  diffusion  of  some  new  mechanic  or  chemic  arts 
of  engraving  or  etching  facilitated  this  (a). 

Unpublished  engravings  are  protected  at  common  law  (&),  The  first 
but  the  first  Act  recognising  engraving  as  an  art,  and  extending  2°™^* 
towards  its  professors  the  protection  they  so  unquestionably  Act. 
deserved,  was  that  of  the  8  Geo.  II.  c.  13,  entitled  "An  Act 
for  the  Encouragement  of  the  Arts  of  designing,  engraving, 
and  etching  historical  and  other  Prints,  by  vesting  the  Properties 
thereof  in  the  Inventors  and  Engravers  during  the  time  therein 
mentioned  "  (c).     After  reciting  that  "  divers  persons  had,  by 
their    genius,    industry,    pains,    and    expense,    invented    and 
engraved,  or  worked,  in  mezzotinto  or  chiaro-oscuro,  sets  of 

{a )  Turner  on  *  Copyright  in  Designs/  p.  13. 

{b)  Prince  Albert  v.  Strange  (1849),  1  Hall  fc  Tw.  1  ;  1  M.  &  Q.  25;  18  L.  J. 
Ch.  120. 

(e)  This  Act  by  the  Short  Titles  Ac4,  1892,  maybe  cited  as  "The  Engraving 
Copyright  Act,  1734." 
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without  the  express  consent  of  the  proprietor  or  proprietors 
thereof,  the  proprietor  should,  by  a  special  action  on  the  case, 
recover  damages  against  the  person  so  offending. 

The  period  of  protection  which  the  authors  of  engravings, 
etchings,  or  prints  enjoy  under  these  Acts  is  therefore  twenty- 
eight  years  to  commence  from  the  day  of  the  first  publishing 
thereof. 

The  inventor  of  the  subject  of  an  artistic  design,  although 
himself  unable  to  draw,  may  nevertheless  have  a  copyright  in 
the  design  in  question,  if  he  has  employed  another  person  to 
make  the  drawings  for  him,  and  communicated  his  ideas  to 
that  person  (a).  But  the  design  must  be  the  production  of 
the  party  claiming  the  copyright,  and  difficulties  may  occasion- 
ally arise  as  to  what  constitutes  a  design  within  the  meaning 
of  the  statute.  u  If,"  says  Mr.  Curtis  (&),  "  the  party  person- 
ally engraves  the  subject  of  his  conceptions,  then  he  is  both 
the  inventor  and  designer ;  since  he  has  not  only  conceived 
the  subject  of  the  picture,  but  has  represented  it  in  a  visible 
form.  But  if  the  engraving  is  made  by  another  under  his 
direction,  it  must  be  made  from  his  '  design ' ;  and  the  ques- 
tion is,  whether  this  term  means  only  the  intellectual  concep- 
tion, or  work  of  the  imagination,  before  it  is  reduced  to  some 
visible  form,  or  whether  it  implies  a  drawing,  or  other  visible 
representation  of  the  invention,  by  the  hand  of  its  author. 
Under  the  American  Act  of  29  April,  1802,  ch.  36,  which 
contained  a  similar  provision,  it  was  held  by  Mr.  Justice  Wash- 
ington, that  the  party  must  not  only  have  invented  but  he 
must  have  designed  or  represented  the  subject  in  some  visible 
form,  from  which  the  engraver  who  executes  it  must  have 
taken  the  picture  (c).  The  term  *  design,'  therefore,  means  the 
visible  form  given  to  the  conception  of  the  mind,  and  must  be 
done  by  the  inventor  himself. " 

In  the  case  of  Stannard  v.  Harrison  (d),  relating  to  a  map, 
an  engraver  was  examined.  He  proved  that  the  plaintiff  had 
brought  to  him  his  rough  sketch  or  draft,  a  drawing  of  the 
same  size  as  the  stone  upon  which  it  was  to  be  engraved, 
pointing  out  a  rough  sketch  of  the  forts  and  towns  to  give  the 
engraver  an  idea ;  he  furnished  him  also  with  a  large  French 


{a)  Stannard  v.  Harrison  (1871),  19  W.  R.  811  ;  24  L.  T.  570;  see  XenrieJe  v. 
Laurence  $  Co,  (1890),  25  Q.  B.  D.  99 ;  38  W.  R.  779 ;  Petty  v.  Taylor  (1897), 
1  Ch.  465.  (b)  Copy.  145. 

(c)  Blnns  v.  Woodruff,  4  Washington  Rep.  (Amer.)  48.  The  Act  of  1802  was  in 
these  words  :  "  Any  person  being  a  citizen  of  the  United  States,  or  a  resident  within 
the  same,  who  shall  invent  and  design,  engrave,  etch,  or  work,  or  from  his  own 
works  and  inventions  shall  cause  to  be  designed  and  engraved,  etched,  or  worked, 
any  historical  or  other  print,  shall  have  the  right,"  &c.     lb.  (d)  I'bi  svjt. 
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map,  and  some  maps  published  in  the  'Times'  and  'Daily      Cap.  I. 
Telegraph  * ;  he  also  gave  him  notice  daily  of  the  earthworks 
that  were  made,  and  produced  besides  a  picture  published  in 
the  *  Illustrated  London  News/     The  plaintiff  could  not  draw 
himself — and   the  Vice-Chancellor  said:  "That  the  plaintiff 
cannot  draw  himself  is  a  matter  wholly  unimportant  if  he  has 
caused  other  persons  to  draw  for  him.     He  invents  the  subject 
of  the  design  beyond  all  question.     He  prescribes  the  propor- 
tions and  the  contents  of  the  design ;  he  furnishes  a  part  of 
the  materials  from  which  the  drawing  has  to  be  made  in  the 
first  instance,  and  afterwards  collects  daily  from  the  proper 
sources,  and  even,  if  it  be  necessary  to  say  so,  from  official 
sources,  the  decrees,  the  reports,  the  bulletins,  and  accounts 
contained  in  the  newspapers  of  the  different  phases  of  the 
war,   and  especially  of  the  places  in  which  earthworks  are 
thrown  up.     These  he  communicates  to  the  man  whom  he 
has  employed  to  make  a  drawing  for  him.  .  .  .     Can  there  be 
anything  more  plainly  within  the  words  of  the  Act  of  Parlia- 
ment than  that  Mr.  Stannard  did  himself  invent,  that  he  did 
procure  another  person  to  design  and  draw  for  him,  and  do 
that  which  he  himself  could  not  do  ? " 

In  order  to  vest  the  copyright  of  an  engraving  in  the  Name  and 
designer  or  engraver  of  the  same,  no  registration,  such  as  is  ^  pU™J5Jf 
necessary  in  the  case  of  literary  copyright,  is  required ;  the  engravings. 
Acts  above  enumerated  have  merely  to  be  strictly  complied 
with.  In  the  first  place,  it  is  therefore  important  that  engrav- 
ings should  contain  the  date  of  publication  and  name  of  the 
proprietor,  in  order  to  entitle  the  party  to  the  penalties  im- 
posed by  the  statute  Geo.  II.  The  reason  assigned  by  the 
Court  in  Sayer  v.  Dicey  (a)  being,  "  that  any  person  may  know 
when  the  proprietor's  exclusive  right  ceases,  and  when,  and 
against  whom,  he  may  be  guilty  of  offending  contrary  to  the 
statute."  Lord  Hardwicke,  in  an  early  case,  doubted  whether 
the  clause  on  this  subject  in  the  Act  ought  to  be  construed  as 
directory  or  descriptive,  but  he  was  of  opinion  that  the  property 
was  vested  absolutely  in  the  engraver,  although  the  day  of  publi- 
cation was  not  mentioned,  and  compared  it  to  the  clause  under 
the  statute  of  Anne,  which  required  entry  at  Stationers'  Hall, 
upon  the  construction  of  which  it  had  been  determined  that 
the  property  vested  although  the  direction  had  not  been  com- 
plied with  (b).     However,  it  ha£  subsequently  been  taken  for 

(a)  (1770),  3  Wils.  60. 

(b)  Blacktcell  v.  Harper  (1740),  2  Atk.  95  ;  Barn.  Ch.  Rep.  210.  See  Jefferys  v. 
Baldwin  (1753),  Amb.  164  ;  Bowortk  v.  Wilkes  (1807),  1  Camp.  94  ;  Harrison  v. 
Hogg  (1794),  2  Ves.  Jun.  323  ;  Thompson  v.  Symonds  (1792),  5  T.  R.  41. 
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Cap.  I.  granted  by  the  Court  of  King's  Bench  that  both  the  name  and 
date  should  appear ;  the  date,  Lord  Kenyon  observed,  is  of 
importance,  that  the  public  may  know  the  period  of  the  mono- 
poly ;  the  name  should  appear,  in  order  that  those  who  wish  to 
copy  it  may  know  to  whom  to  apply  for  consent  (a). 
Auto  the  So  in  Harrison  v.  Hogg  (b)  Lord  Alvanley  differed  from  Lord 

Hardwicke,  considering  the  insertion  of  the  name  and  date 
essential  to  the  plaintiff's  right ;  that  the  correct  date  is  a  sine 
gud  non  was  expressly  decided  in  Bonner  v.  Field  (e).  It  was 
an  action  for  pirating  a  print  of  the  seal  of  the  Countess  of 
Talbot.  The  plaintiff  had  been  employed  by  Lady  Talbot  to 
engrave  this  plate  for  her,  which  he  executed  on  the  1st  of 
June,  1778,  when  he  took  off  some  impressions  for  her  use. 
On  the  follovring  day  she  gave  the  plate  to  the  plaintiff,  who 
engraved  on  the  bottom  of  it,  "Drawn  and  engraved  by 
J.  Bonner;  published  on  the  1st  June,  1778,  as  the  Act 
directs."  The  declaration  having  stated  that  the  plaintiff  was 
the  proprietor  on  the  1st  of  June,  Lord  Mansfield  nonsuited 
the  plaintiff  on  the  ground  that  he  had  no  title  on  the  day 
when  he  claimed  it. 

The  cases  were  fully  reviewed  and  commented  on  in  the 
leading  case  on  the  subject  of  Newton  v.  Covrie  {d).  and  it  was 
held  that  the  proprietor's  name  and  the  date  of  publication 
must  appear  on  the  original  print,  but  that  it  was  not  neces- 
sary that  the  designation  "  proprietor  "  should  be  added  to  the 
name;  and  that  the  words  on  the  print  "Newton  dd.t  Id  May, 
1826,  Gladwin  sculp.?  was  a  sufficient  compliance  with  the 
provisions  of  the  8  Geo.  II.  c.  13.  Best,  C.J.,  on  the  occasion 
saying:  "Looking  at  the  subject-matter  of  the  law,  at  the 
language  employed  by  the  legislature,  and  the  practice  which 
has  uniformly  been  followed  by  engravers,  we  cannot  hesitate 
to  determine  that  the  proprietors  of  these  prints  are  entitled 
to  the  protection  which  is  afforded  by  the  statutes ;  a  decision 
we  have  come  to  with  satisfaction,  seeing  that  they  exercise  a 
branch  of  art  eminently  useful  and  which  in  no  slight  degree 
emollit  mores  nee  sinit  esse  feros.     They  contribute  also  by  the 

{a)  Thompson  v.  Symwtd*,  supra ;  Mackmurdo  v.  Smith  (1798),  7  T.  R.  518  ; 
Harrison  v.  Hogg,  supra. 

(b)  (1794).  2  Ves.  Jun.  323  ;  Newton  v.  Coime  (1827),  4  Bing.  234  ;  Brooks  v.  She* 
(1835),  3  Ad.  &  E.  138  ;  4  N.  &  M.  .652  ;  Qolnaghi  v.  Ward  (1843),  12  L.  J. 
(Q.B.)  1  ;  6  Jur.  969 ;  Bogue  v.  HimUtsm  (1852),  5  De  G.  &  Sm.  267  ;  Grates  v. 
Ashford  (1867),  15  W.  R.  495  ;  L.  R.  2*C.  P.  410 ;  Bock  v.  Lazarus  (1872),  L.  R. 
15  Eq.  104  ;  27  L.  T.  744.  So  the  proprietor  of  a  foreign  print  must  have  printed  his 
name  and  the  date  of  publication  on  the  plate  as  required  by  8  Geo.  il.  c  13.  in 
order  to  claim  copyright  under  the  Internationa]  Copyright  Act,  1844  ;  Aranzo  v. 
Mndie  (1856),  10  Exch.  203.  {c)  Cited  5  T.  R.  44. 

(d)  (1827),  4  Bing.  234  ;  29  R.  R.  541. 
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same  means  to  the  circulation  of  a  knowledge  of  mechanics  so      Cap-  i. 
necessary   to  our  manufactures,  and  so   useful    to    the    best 
interests  of  the  country." 

The  name  of  the  first  proprietor  should  be  continued  on  the 
prints  but  it  is  not  necessary  or  proper  to  place  the  name  of  an 
assignee  on  it  (a). 

These  essentials,  in  order  to  secure  to  the  artist  the  copy-  Engravings 
right  in  engravings  or  etchings  when  published  separately,  are  ^henpub-8 
not  requisite  where  the  engravings  form  part  of  a  book  in  lished  with 
which  there  is  copyright,  and  the  copyright  in  both  the  book  etter"Press- 
and  the  print  is  vested  in  the  same  person ;  for  the  Copyright 
Act,  1842,  gives  a  copyright  in  "  every  volume,  part  or  division 
of  a  volume,  pamphlet,  sheet  of  letter-press,  sheet  of  music, 
manuscript,  map,  plan,  or  chart,  separately  published,"  and 
this  definition,  though  it  would  not,  of  course,  extend  to  prints 
or  designs  separately  published,  yet  is  sufficiently  comprehen- 
sive to  include  prints  and  designs  forming  part  of  a  book.   The 
book  is  not  less  a  book  because  it  contains  prints  or  designs,  or 
other  illustrations  of  the  letter-press.     A  book  must  include 
every  part  of  the  book ;  it  must  include  every  print,  design,  or 
engraving  which  forms  part  of  the  book,  as  well  as  the  letter- 
press therein,  which  is  another  part  of  it.     If,  therefore,  the 
publisher  of  a  book  containing  letter-press  and    engravings 
complies  with  the  requisitions  of  the  Copyright  Act,  1842,  he 
can  restrain  the  copying  of  the  engravings,  though  he  has  not 
complied  with  the  requisitions  of  the  Copyright  Engravings 
Acts  (b).     It  has  been  held,  too,  that  if   the  proprietor  of  a 
periodical  publishes  a  coloured  supplement,  the  registration  of 
the  periodical  will  cover  the  supplement,  though  not  physically 
attached  to  the  periodical,  if  there  is  clear  evidence  that  they 
are  to  be  sold  together  and  as  parts  of  each  other  (c) ;  but  if 
the  owner  of  the  copyright  in  the  letter-press  is  not  the  owner 
of  the  copyright  in  the  engraving,  then  the  requirements  of 
both  the  literary  and  artistic  Copyright  Acts  must  be  com- 
plied with  (d). 

In  regard  to  copyright  in  maps,  there  are  two  concurrent  Maps. 
Acts  relating  to  the  same  thing,  the  Literary  Copyright  Act, 
1842  (5  &  6  Vict.  c.  45),  and  the  series  of  Acts,  viz. :  8  Geo.  II. 
*  13 ;  7  Geo.  III.  c.  38 ;  and  17  Geo.  III.  c.  57. 
Maps  published  together  or  in  connection  with  letter-press, 

(«)  See  Bonner  v.  Field  (1778),  cited  5  T.  R.  44. 

(*)  Bogue  v.  HouUton  (1852),  5  De  G.  k  Sin.  267  ;  Maple  v.  Junior  Army  $  A'avy 
ft  (1882),  21  Ch.  D.  369  ;  Marthull  v.  Bull  (1901),  85  L.  T.  77. 
W  Qmyns  v.  Hyde  (1895),  43  W.  R.  266  ;  W.  N.  (95)  9. 
W  Petty  v.  Taylor  (1897),  1  Ch.  465. 
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Cap -1- obviously   come   within  the  head   "  book,"  and  as   such    are 

included  in  the  former  Act. 

Maps,  charts,  or  plans,  separately  published,  appear  to  be 
within  the  above  Engraving  Acts,  or  within  the  3rd  section  of 
the  Literary  Copyright  Act  according  to  their  nature.  Viewed 
in  the  light  of  literary  efforts  they  are  entitled  to  copyright 
under  the  latter  Act  during  the  life  of  the  author,  and  for 
seven  years  after  his  death,  or  for  the  term  of  forty-two  years, 
as  the  case  may  be.  Regarded  as  artistic  works  under  the 
former  statutes  they  are  entitled  to  protection  for  an  absolute 
term  of  twenty-eight  years.  Yet  no  action  or  suit  in  respect 
of  an  infringement  of  such  copyright  can  be  maintained  under 
the  5  &  6  Vict.  c.  45,  until  the  author  shall  have  previously 
registered  in  the  manner  prescribed  by  section  13  of  the 
Act  (a) ;  nor  under  the  Acts  of  Geo.  II.  and  Geo.  III.,  unless 
the  proprietor  shall  have  printed  his  name  and  the  day  of 
publication  on  every  copy  (6). 

This  appears  to  be  the  law  on  the  subject,  notwithstanding 
the  impression  receivable  from  the  unguarded  decision  in 
Stannard  v.  Lee;  and  the  inference  from  that  case  to  be  drawn 
would  seem  to  be  that  if  the  proprietor  wishes  to  sue  in 
respect  of  an  infringement  without  having  registered,  he 
must  allege  that  it  is  an  engraving,  or  otherwise  bring  it 
within  the  Acts  of  Geo.  II.  and  Geo.  III.,  which  do  not 
require  registration,  for  in  the  event  of  his  alleging  he  has 
printed  and  published  "  a  map,"  the  plea  that  the  map  has 
not  been  registered  will  meet  the  case ;  and  this  under  the 
rule  that  every  allegation  is  to  be  taken  most  strongly  against 
the  pleader,  and  therefore  the  defendant  is  entitled  to  say  that 
the  thing  which  the  plaintiff  alleged  to  be  a  map,  was  a  map 
within  5  &  6  Vict.  c.  45,  and  consequently  required  to  be 
registered  (c). 

In  Stannard  v.  Lee  (d),  where  the  plaintiffs  printed  and 
published  on  the  21st  of  July,  1870,  a  map  described  as 
'No.  1,  Stannard  &  Son's  Panoramic  Bird's-eye  View  of 
France  and  Prussia,  and  the  surrounding  countries  likely  to 
be  involved  in  the  war,  with  the  railways  and  strategic  posi- 
tions of  each  army,  and  the  great  fortresses  of  the  Rhine 
provinces,'  and  filed  affidavits  alleging  in  substance  that 
they  had  formed  a  design  ot  publishing  maps  illustrating 
the  seat  of  war,  and  had  "  designed  a  map,"  and  on  the  date 

{a)  Stannard  v.  Lee  (1871),  19  W.  R.  615  ;  L.  R.  6  Ch.  346  ;  23  L.  T.  306. 

(b)  Bogue  v.  Houlston  (1862),  5  De  Gex  &  Sm.  267. 

(o)  See  Stannard  v.  Harrison  (1871),  19  W.  R.  811.  (d)  Ubi  supra. 
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above  mentioned  had  "  in  accordance  with  the  Acts  of  Parlia-  cap.  i. 
ment  in  that  behalf/'  printed  and  published  the  said  map  by 
the  above  description,  and  that  they  were  proprietors  of  the 
map ;  it  was  held,  reversing  Bacon,  V.-C,  that  maps  were  now 
governed  by  the  5  &  6  Vict.  c.  45,  and  that  the  plaintiffs  not 
having  registered  under  that  Act,  and  in  their  pleadings 
alleging  that  their  production  was  a  "  map/'  could  not  succeed 
in  their  action. 

Vice-Chancellor  Bacon,  however,  evidently  adhered  to  his 
original  decision  in  Stannard  v.  Lee,  or  rather  to  the  exposition 
of  the  law  there  given,  and  in  the  case  of  Stannard  v.  Harri- 
son (a),  which  was  decided  after  the  Lords  Justices  had  reversed 
his  decision  in  that  case,  he  explained  that  they  held  the  map 
in  question  not  to  be  protected  "  because  the  plaintiff  had 
alleged  in  his  bill  that  he  had  invented  a  design,"  and  pub- 
lished a  "  map,"  and  the  defendants  there  pleaded,  relying  on 
the  large  interpretation  of  the  word  "  book  "  in  the  last  Act, 
that  the  statute  prohibited  the  institution  of  any  suit  before 
registration  had  been  performed.  But  in  the  case  then  before 
him  the  facts  were  different.  The  plaintiffs  carried  on  the 
business  of  lithographers  and  publishers,  and  had  acquired  a 
reputation  as  publishers  of  maps  and  lithographic  views  in  the 
nature  of  maps  during  the  American  War,  giving  bird's-eye 
views  in  apparent  relief  of  the  seat  of  war.  During  the  war 
between  France  and  Germany  the  plaintiffs  published  a  series 
of  bird's-eye  views  or  plans  illustrating  the  seat  of  war,  of 
which  they  sold  a  great  number  of  copies.  On  the  1st  of 
September,  1870,  the  plaintiff's  published  a  bird's-eye  view  of 
Paris  and  its  fortifications  under  the  following  description: 
u  No.  8,  Stannard  &  Sons  Perspective  View  of  Paris  and  its 
Environs,  showing  all  the  fortifications  and  redoubts,  together 
with  the  lines  of  defence  recently  thrown  up,  and  the  roads, 
rivers,  and  railways  communicating  with  the  interior,  compiled 
from  the  latest  official  sources  by  Alfred  Concanen."  The 
plaintiffs  alleged  that  this  view  was  duly  designed,  or  caused 
to  be  designed  and  lithographed,  and  was  duly  printed  and 
published  by  them  in  accordance  with  the  provisions  of  the 
several  Acts  of  Parliament  made  in  that  behalf,  and  that  the 
lithographed  copies  of  this  view  were  prints  within  the  meaning 
of  these  Acts.  The  defendants  were  the  proprietors  of  a 
weekly  periodical  called  the  '  Gentleman's  Journal  and  Youth's 
Miscellany/  and  with  the  number  of  that  journal  of  the  1st  of 
November,  1870,  they  published  a  bird's-eye  view  of  Paris  and 

(a)  (1871),  19  W.  R.  811 ;  24  L.  T.  570. 
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Cap.  I.  its  fortifications,  which  the  plaintiffs  alleged  was  an  imitation 
of  their  view  and  an  infringement  of  their  copyright.  The 
plaintiffs  accordingly  filed  their  bill,  and  on  the  19  th  of 
November,  1870,  a  decree  was  made  by  consent,  by  which 
a  perpetual  injunction  was  granted  restraining  the  defendants 
from  printing,  publishing,  or  selling  these  views,  directing  an 
inquiry  as  to  damages,  and  ordering  the  defendants  to  pay  the 
plaintiffs'  costs. 

The  defendants  petitioned  for  a  rehearing  of  the  suit,  or  for 
leave  to  file  a  bill  of  review  on  the  grounds,  amongst  others, 
that  the  plaintiffs  had  not  registered  their  alleged  proprietor- 
ship of  copyright  in  the  birds-eye  view  in  question  at  Stationers' 
Hall,  pursuant  to  the  5  &  6  Vict.  c.  45,  s.  13  ;  that  the  facts  in 
the  case  were  substantially  the  same  as  those  in  Stannard  v. 
Let ;  that  on  the  authority  of  that  decision,  as  the  plaintiffs 
had  not  before  the  commencement  of  the  suit  registered  their 
alleged  proprietorship  of  the  copyright,  they  were  debarred  by 
the  5  &  6  Vict.  o.  45,  from  maintaining  the  suit,  and  that  the 
statute  precluded  the  Vice-Chancellor  from  making  the  decree, 
even  with  consent.  Bacon,  V.-C.,  however,  dismissed  the  peti- 
tion and  refused  to  re-open  the  question,  holding,  apparently, 
that  Stannard  v.  Harrison  had  been  decided  upon  a  point  of 
pleading  only  (a). 

The  result  of  the  two  cases  appears  to  be  that  what  is  popu- 
larly called  a  "  map "  may  be  so  artistic  as  to  fall  within  the 
Engravings  Acts,  but  that,  if  it  is  not  artistic,  then  the  pro- 
prietor of  the  copyright  must  comply  with  the  requisitions  of 
the  Literary  Copyright  Act.  This  is  certainly  not  a  very 
satisfactory  position,  and  proprietors  of  maps  ought  always  to 
take  the  precaution  of  registering  under  the  last-named  Act 
before  suing  for  infringement. 
Christmas  As  to  Christmas  cards  and  pictorial  post-cards,  the  mode  in 

which  the  copyright  should  be  secured  depends  to  a  certain 
extent  on  their  nature  and  general  character.  Some  are  of 
such  a  nature  as  that  protection  may  be  found  under  the 
Engravings  Acts  of  Geo.  II.  and  Geo.  III. ;  or  the  25  &  26  Vict, 
c.  68,  if  in  the  nature  of  a  painting,  drawing,  or  photograph  ; 
others  again  may  be  registered  under  the  Patents,  Designs,  and 
Trade  Marks  Act,  1883  (J). 
As  to  what  is  What  is  an  infringement  is,  in  many  cases,  a  difficult  matter 
ment^11186     to  solve-     There  <>»&  be  no  reason  why  a  person  should  not  be 

(a)  These  cases  are  more  fully  dealt  with  ants  pp.  132-135. 

(b)  In  Hildeiheimer  v.  Dunn  (1891),  64  L  T.  452,  a  Christmas  card  was  held 
rightly  registered  under  both  the  Act  of  5  &  6  Vict  c  45,  as  a  "sheet  of  letter- 
press,   and  the  Act  25  &  26  Vict.  c.  68,  as  a  painting. 
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liable  where  he  sells  a  copy  with  a  mere  collusive  variation,  for CAP-  L 

a  copy  is  defined  to  be  that  which  comes  so  near  to  the  original 
as  to  give  to  every  person  seeing  it  the  idea  created  by  the 
original  (a). 

Great  solicitude  is  requisite  to  guard  against  two  extremes 
equally  prejudicial:  the  one,  that  men  of  ability,  who  have 
employed  their  energies  for  the  service  of  the  community,  may 
not  be  deprived  of  their  just  merits,  and  the  reward  of  their 
ingenuity  and  labour ;  the  other,  that  the  community  may  not 
be  deprived  of  improvements,  nor  the  progress  of  the  arts 
retarded.  The  Act  which  secures  copyright  to  authors,  guards 
against  the  piracy  of  the  words  and  sentiments,  but  it  does  not 
prohibit  writing  on  the  same  subject.  As  in  the  cases  of 
histories  and  dictionaries:  in  the  first,  a  man  may  give  a 
relation  of  the  same  facts,  and  in  the  same  order  of  time ;  in 
the  latter,  an  interpretation  is  given  of  the  identical  words.  In 
all  these  cases  the  question  of  fact  to  come  before  a  jury  is, 
whether  the  alteration  be  colourable  or  -not  ?  There  must  be 
such  a  similitude  as  to  make  it  probable  and  reasonable  to 
suppose  that  one  is  a  transcript  of  the  other,  and  nothing  more 
than  a  mere  transcript.  So  in  the  case  of  prints,  no  doubt 
different  men  may  take  engravings  from  the  same  picture. 
There  is  no  monopoly  of  the  subject  here  any  more  than  in  the 
other  instances,  but  upon  any  question  of  this  nature,  the  jury 
will  have  to  decide  whether  it  be  a  servile  imitation  of  not  (J). 

The  first  engraver  does  not  claim  the  monopoly  of  the  use 
of  the  picture  from  which  the  engraving  is  made;  he  says: 
Take  the  trouble  of  going  to  the  picture  yourself,  but  do  not 
avail  yourself  of  my  labour,  who  have  been  to  the  picture  and 
have  executed  an  engraving  (c). 

Where  an  engraving  is  made  of  an  object  in  nature,  as  of  a  An  engraver 
particular  flower  or  plant,  the  artist  cannot  restrain  any  one  ^^Th"0 
from  executing  a  similar  print  of  the  same  flower  or  plant ;  subject, 
but  no  one  is  allowed  to  copy  from  the  work  of  another  person, 
each  must  draw  from  nature.     When  it  was  contended  before 
Lord  Hardwicke  (d)  that  some  engravings  of  plants  could  not  be 
protected,  because  every  herbal-book  had  prints  of  those  plants 
in  them,  he  observed :  "  The  defendant,  to  make  out  the  case  he 
aims  at,  must  show  me  that  these  prints  of  medicinal  plants 
are  in  any  book  or  herbal  whatsoever,  in  the  same  maimer  and 

(a)  West  v.  Francis  (1822),  5  Barn.  &  Aid.  737.     See  Roworth  v.  Wilkes  (1807). 
1  Camp.  94  ;  Moore  v.  Clark  (1842),  9  M.  k  W.  692. 

(b)  Sayre  v.  Moore  (1785),  1  East,  361,  n. 

(e)  De  Berenger  v.  Wheble  (1819),  2  Stark.  N.  P.  C.  548. 
(d)  Blackwell  v.  Harper  (1740),  2  Atk.  94  ;  S.  C.  Barn.  210. 
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farm  as  they  are  represented  here ;  for  they  are  represented  in 
all  their  several  gradations,  the  flower,  the  flower-cup,  the  seed- 
vessel,  and  the  seed." 

So  on  the  same  principle  if  two  persons  should  bond  fide 
make  engravings  from  a  perusal  of  the  same  text,  although 
there  might,  and  probably  would  be,  a  similarity  between  them, 
yet  each  would  acquire  a  copyright  in  the  engraving  which  he 
had  made. 

An  engraver  is  almost  invariably  a  copyist,  and  if  engravings 
from  drawings  were  not  to  be  deemed  within  the  intention  of 
the  legislature  these  Acts  would  afford  no  protection  to  that 
most  useful  body  of  men,  the  engravers.  The  engraver, 
although  a  copyist,  produces  the  resemblance  he  is  desirous  of 
obtaining  by  moans  very  different  from  those  employed  by  the 
painter  or  draughtsman  from  whom  he  copies :  means  which 
require  great  labour  and  talent.  The  engraver  produces  his 
effects  by  the  management  of  light  and  shade,  or,  as  the  term 
of  his  art  expresses  it,  the  chiaro-oscuro.  The  due  degrees  of 
light  and  shade  are  produced  by  different  lines  and  dots ;  he 
who  is  the  engraver  must  decide  on  the  choice  of  the  different 
lines  or  dots  for  himself,  and  on  his  choice  depends  the  success 
of  his  print.  If  he  were  to  copy  from  another  engraving,  he 
might  see  how  the  person  who  engraved  that  had  produced 
the  desired  effect,  and  so  without  skill  or  attention  become  a 
successful  rival  (a). 

It  is  not  enough  to  entitle  prints  to  protection  under  the 
Engraving  Acts  that  they  have  been  published  in  Great 
Britain.  In  a  case  where  the  prints  had  been  struck  oft* 
abroad  from  plates  engraved  abroad,  it  was  held  that  they 
were  not  entitled  to  protection,  though  the  first  publication 
had  been  in  England  (6). 

The  engraving  Acts  were  extended  to  Ireland  in  1837. 
By  the  6  &  7  Will.  IV.  c.  59  (c),  it  was  enacted  that,  from  and 
after  the  passing  of  that  Act,  if  any  engraver,  etcher,  print- 
seller,  or  other  person  should,  within  the  period  limited  for 
the  protection  of  copyright  in  engravings,  engrave,  etch,  or 
publish,  or  cause  to  be  engraved,  etched,  or  published,  any 
engraving  in  print  of  any  description  whatsoever,  either  in 

(a)  Xewtm  v.  Cowie,per  Best,  O.J.  (1827),  4  Bing.  246  ;  Martin  v.  Wright  (1833), 
6  Sim.  297. 

(b)  Page  v.  Tuwnth&nd  (1832),  5  Sim.  395.  As  to  protection  under  the  Inter- 
national Copyright  Acts  Bee  post. 

(c)  This  Act  may,  by  the  International  Copyright  Act,  1886,  be  cited  as  "  The 
Prints  and  Engravings  Copyright  Act,  1836."  By  the  Short  Titles  Act,  1892,  this 
Act  may  be  cited  as  "  The  Prints  and  Engravings  Copyright  (Ireland)  Act,  1837," 
and  by  the  same  Act  the  whole  group  of  Copyright  Acts  may  be  cited  by  the 
collective  title  of  "  The  Copyright  Acts." 
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whole  or  in  part,  which  might  have  been  or  which  should  cap.  I. 
thereafter  be  published  in  any  part  of  Great  Britain  or  Ireland, 
without  the  express  consent  of  the  proprietor  or  proprietors 
thereof  first  had  and  obtained  in  writing  signed  by  him,  her, 
or  them  respectively  with  his,  her,  or  their  own  hand  or  hands 
in  the  presence  of  and  attested  by  two  or  more  credible  wit- 
nesses, then  every  such  proprietor  might,  by  and  in  a  separate 
action  upon  the  case,  to  be  brought  against  the  person  so 
offending  in  any  court  of  law  in  Great  Britain  or  Ireland, 
recover  such  damages  as  a  jury  on  the  trial  of  such  action,  or 
on  the"  execution  of  a  writ  of  inquiry  thereon,  should  give  or 


The   15  &  16  Vict.  c.  12,  s.  14  (a),  declares  that  the  pro-  Engravings 
visions  of  this  Act  and  the  Engravings  Acts  collectively  are  \ndwte 
intended  to  include  prints  taken  by  lithography  or  any  other  lithographs. 
mechanical  process  by  which  prints  or  impressions  of  drawings 
or  designs  are  capable  of  being  multiplied  indefinitely,  and  the 
said  Acts  shall  be  construed  accordingly. 

It  is  therefore  an  infringement  of  the  copyright  given  by  The  right  in 
the  Engraving  Acts  to  copy  by  photography,  or  sell  a  photo-  maybe"^ 
graphic  copy  of  a  print  in  which  a  copyright  has  been  acquired  infringed  by 
under  these  Acts  (6).     The  question  arose  some  years  ago.         p  °  grap  y* 

It  was  in  an  action  for  the  infringement  by  the  defendant 
of  the  plaintiff's  copyright  in  two  engravings,  the  one  from 
Rosa  Bonheurs  'Horse  Fair/  and  the  other  from  Holman 
Hunt's  c  Light  of  the  World/  It  was  proved  that  the  plaintiff 
was  the  proprietor  of  these  two  engravings,  and  that  the 
defendant  had  copied  them  on  a  very  reduced  scale  by  means 
of  photography,  and  sold  a  great  number  of  copies.  The 
point  was  argued  before  the  Court  of  Common  Pleas,  and 
it  was  unanimously  decided  that  all  processes  for  the  indefinite 
multiplication  of  copies,  whether  mechanical  or  otherwise,  were 
within  the  Acts  for  the  protection  of  artists  and  engravers; 
and  that  when  they  declare  mechanical  processes  of  multiply- 
ing copies  to  be  within  them,  no  doubt  they  would  have  also 
thus  declared  the  multiplication  by  means  of  photography,  if 
the  art  of  photography  had  then  been  known.  If  the  object 
of  the  Acts  of  Parliament  on  the  subject  were,  not  simply  to 
protect  the  reputation  of  the  artist  or  the  engraver,  but  to 
protect  him  against  the  invasion  of  his  substantial  commercial 
property  in  the  work  of  his  genius  or  of  his  industry,  it  is 

(a)  The  International  Copyright  Act,  1852. 

(*)  Gambart  v.  Ball  (1863),  14  C.  B.  306 ;  9  Jur.  (N.S.)  1059;  11  W.  R. 
699 ;  32  L.  J.  (C.P.)  166  ;  Graves  v.  Ashford  (1867),  15  W.  R.  495  ;  L.  R.  2  C.  P. 
410 ;  16  L.  T.  98  ;  36  L.  J.  (C.P.)  139. 
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Cap-x-  _  plain  that  he  sustains  an  injury  by  another  offering  a  photo- 
graphic copy  which  is  capable  of  exciting  in  the  inind  of  the 
beholder  the  same  or  somewhat  similar  pleasurable  emotions 
as  would  be  communicated  by  a  copy  of  the  engraving  itself. 
The  value  of  the  artist's  property  would  be  sensibly  diminished 
were  the  multiplication  of  copios  by  means  of  photography 
held  to  be  lawful.  In  the  case  above  referred  to,  Chief  Justice 
Erie,  in  passing  judgment,  said  :  "  In  the  representation  of  '  The 
Horse  Fair/  we  feel  the  same  degree  of  pleasure  in  looking  at 
the  forms  and  attitudes  of  the  beautiful  animals  there  portrayed, 
whether  we  see  them  in  the  size  in  which  they  are  drawn  in 
the  original  picture,  or  in  the  reduced  size  of  the  engraving, 
or  in  the  still  more  diminished  form  in  which  they  appear  in 
the  photograph.  .  .  .  The  object  of  the  statute  to  my  mind, 
was,  not  merely  to  prevent  the  reputation  of  the  artist  from 
being  lessened  in  the  eyes  of  the  world,  but  to  secure  to  him 
the  commercial  value  of  his  property,  to  encourage  the  arts, 
by  securing  to  the  artist  a  monopoly  in  the  sale  of  an  object 
of  attraction.  ...  It  seems  to  me  that  the  making  of  copies 
in  that  way  and  selling  them  is  within  the  words  as  well  as 
the  meaning  of  the  Act "  (a). 

Though  the  language  of  the  statute  includes,  as  we  have 
seen,  copies  made  by  mechanical  or  chemical  process,  and 
capable  of  being  multiplied  indefinitely,  yet  it  has  been  doubted 
whether  it  would  include  copies  made  by  hand  or  designs  trans- 
ferred to  an  article  of  manufacture. 

Whether  At  the  date  of  the  first  edition  of  this  work  it  had  not  been 

ciud^dwigns  decided  whether  the  words  of  the  statute  would  include  designs 

transferred  to  transferred  to  an  article  of  manufacture  (ft). 

^nuiacture.  ^e  V°^>  however,  subsequently  arose  in  the  case  of  Dicks 
v.  Brooks  (c).  Plaintiffs  were  the  publishers  and  proprietors  of 
a  weekly  periodical  called  '  Bow  Bells.'  Defendants  were  the 
proprietors  by  assignment  of  the  copyright  of  a  print  called 
'  The  Huguenot/  engraved  from  MilLus*  picture,  and  of  a  photo- 
graph taken  from  the  print.  The  plaintiffs  had  published  for 
their  Christmas  number  of  1877  a  chromo- printed  pattern  for 
wool-work,  called  '  The  Huguenot/  taken,  as  they  stated,  from 
a  Berlin  wool  pattern  which  had  been  imported  by  a  German 
warehouse.  The  leading  incident  of  Millais'  picture,  the  fare- 
well of  two  lovers  of  different  creeds  on  the  eve  of  the  massacre 
of  St.  Bartholomew,  was  to  be  found  in  the  Berlin  wool  pattern, 

(a)  This  judgment  was  confirmed  on  appeal  by  the  Court  of  Exchequer  Chamber. 

(b)  See  remarks  of  Byles,  J.,  in  Gambart  v.  Ball  (1863),  32  L.  J.  (C.P.)  166,  168. 
(e)  (1880),  15  Ch.  Div.  22. 
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but  a  different  background  had  been  introduced,  and  the  colours      CAP- T- 

were  not  the  same  as  those  of  the  picture.    In  December  1877, 

the  defendants  issued  a  circular  containing  a  warning  against 

the  sale  of  any  copy  of  the  subject, '  The  Huguenot/  without 

the  stamp  or  imprint  of  their  firm,  in  whom  the  sole  subsisting 

copyright  existed,  and  that  all  such  unstamped  copies  were 

imitations  and  unlawfully  made.     The  plaintiffs,  alleging  that 

the  publication  of  this  circular  was  a  false  and  malicious  libel 

on  their  print  and  pattern,  which  was  not  an  imitation  of  any 

picture  to  the  copyright  of  which  the  defendants  were  entitled, 

and  that  their  sale  of  the  publication  had  been  greatly  damaged 

by  such  circular,  brought  an  action  to  restrain,  and  obtain 

damages  for,  this  alleged   libel   and  slander  of  title.      The 

defendants  by  their  statement  of  defence  and  counterclaim 

asserted  their  title  to  the  engraving,  averring  that  the  plaintiffs 

had    unlawfully  copied  it   in  whole  or  in  part,  and  greatly 

damaged  the  defendants'  property  therein ;  and  they  claimed 

an  injunction  and  the  penalty  of  5s.  under  the  Act  8  Geo.  II. 

c.  1 3,  for  every  copy  sold  by  the  plaintiffs,  and  damages. 

Vice-Chancellor  Bacon  held  that  the  defendants  had  the 
exclusive  right  of  publishing  the  subject  delineated  in  the  print 
taken  from  Millais'  picture.  He  considered  that  the  plaintiffs' 
pattern  was  to  all  intents  and  purposes  a  direct  copy  of  that 
print.  Were  they  then  entitled,  said  he,  to  despoil  the 
defendants  of  their  property,  and  foist  upon  the  public  a  very 
coarse  imitation  of  a  very  celebrated  picture?  Being  mere 
pirates,  they  complained  that  their  title  was  being  slandered, 
and  that  they  were  injured  by  the  circular  issued  by  the 
defendants  for  the  protection  of  their  property.  It  was  the 
old  story  of  the  wolf  and  the  lamb.  There  was  no  pretence 
for  the  first  action,  which  he  accordingly  dismissed  with  costs ; 
and  as  the  defendants  had  established  the  right  set  up  by 
their  counterclaim  to  restrain  this  piratical  publication  by  the 
plaintiffs,  he  decided  that  they  were  entitled  to  the  statutory 
penalty  of  5s.  for  every  copy  sold  by  the  plaintiffs.  The  court, 
however,  on  appeal  held  that  a  pattern  for  Berlin  wool-work 
could  not  be  regarded  as  a  copy  of  an  engraving  within  the 
meaning  of  the  statutes,  inasmuch  as  though  there  was  a  repro- 
duction of  the  design,  there  was  no  reproduction  of  anything 
which  constituted  the  work  of  the  engraver.  And  they  accord- 
ingly reversed  the  judgment  of  the  Vice-Chancellor. 

In  delivering  the  judgment  of  the  Court  of  Appeal,  Lord 
Justice  James  said :  "  The  question  before  us  resolves  itself 
into  this,  whether  this  pattern  for  working  in  Berlin  wool  is  a 
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Cap.  I.  piratical  copy  of  the  print  of  which  the  defendants  are  the 
proprietors.  •  It  appears  to  me  that  the  Vice-Chancellor  fell 
into  (if  I  may  venture  so  to  call  it)  the  error  of  supposing  that 
the  case  was  within  the  Act  8  Geo.  II.  c.  13,  which  gave  a 
protection,  not  to  a  mere  engraver,  but  to  a  man  of  genius  who 
by  his  industry,  pains,  and  expense,  invented  a  design,  '  or 
engraved,  etched,  or  worked,  or  from  his  own  work  and  inven- 
tion caused  to  be  designed  and  engraved,  etched,  or  worked/ 
and  so  on, '  any  historical  print.' 

"  Those  words  were  intended  to  give  protection  for  the 
genius  exhibited  in  the  invention  of  the  design,  and  the  pro- 
tection was  commensurate  with  the  invention  and  design. 
That  Act  was  afterwards  extended  to  embrace  the  case  of 
persons  engraving  from  something  which  was  not  the  design 
of  the  engraver.  Now  it  appears  to  me  that  the  protection 
given  by  the  subsequent  Acts  to  the  mere  engraver  was  in- 
tended to  be,  and  was  commensurate  with,  that  which  the 
engraver  did,  and  the  engraver  did  not  acquire  against  any- 
body in  the  world  any  right  to  that  which  was  the  work  of  the 
original  painter,  did  not  acquire  any  right  to  the  design,  did 
not  acquire  any  right  to  the  grouping  or  composition,  because 
that  was  not  his  work  but  the  work  of  the  original  painter. 
What,  as  it  seems  to  me,  the  Act  gave  him,  and  intended  to 
give  him,  was  protection  for  that  which  was  his  own  meri- 
torious work.  The  art  of  the  engraver  is  often  of  the  very 
highest  character,  as  in  the  print  before  me.  It  is  difficult  to 
conceive  any  skill  or  art  much  higher  than  that  which  has  by 
a  wonderful  combination  of  lines  and  touches  reproduced  the 
very  texture  and  softness  of  the  hair,  the  very  texture  and 
softness  of  the  dress,  and  the  expression  of  love  and  admira- 
tion in  the  eyes  of  the  lady  looking  up  at  her  lover.  That 
art  or  skill  was  the  thing  which,  as  I  believe,  was  intended  to 
be  protected  by  the  Acts  of  Parliament,  and  what  we  have  to 
consider  is,  whether  the  wool  pattern  before  us  (the  maker  of 
which  must  have  been  aided  in  the  production  of  it  by  having 
before  him  the  defendant's  print,  or  some  kind  of  copy  of  it, 
because  the  wool  pattern  follows  the  print  in  some  particulars 
in  which  the  engraving  differs  from  the  picture)  is  a  copy  of 
the  engraver's  work  ?  It  appears  to  me  that  without  going  into 
any  etymological  definitions  of  the  word  '  copy/  and  using  the 
word  in  the  ordinary  sense  of  mankind  as  applied  to  the  subject- 
matter,  the  question  is,  Is  this  a  copy,  is  it  a  piracy,  is  it  a 
piratical  imitation  of  the  engraving — of  that  which  was  the 
engraver's  meritorious  work  in  the  print  ?     I  am  of  opinion,  as 
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a  matter  of  fact,  that  the  wool  pattern  is  not  a  copy,  is  not  a  CAp-  *• 
piratical  imitation,  with  colourable  variations  of  the  defendant's 
engraving.  The  alleged  copy  is  not  a  thing  intended  as  a 
print  in  the  ordinary  sense  of  the  word.  It  was  intended  to 
be  printed,  and  was  printed,  as  a  pattern  for  Berlin  wool,  not 
put  forward  in  any  way  fraudulently  or  as  a  sham,  but  really 
in  truth  intended  solely  for  that  purpose.  Now,  I  am  of 
opinion  that  whatever  may  be  the  similarities  between  the  one 
and  the  other,  the  attempt  not  to  reproduce  the  print,  but 
to  produce  something  which  has  some  distant  resemblance  to 
the  print,  not  by  anything  in  the  nature  of  the  engraver's 
work,  but  by  what  I  may  call  a  mosaic  of  coloured  parallelo- 
grams, is  not  in  any  sense  of  the  word  a  piratical  imitation 
of  the  print.  Nobody  would  ever  take  it  to  be  the  print, 
nobody  would  ever  buy  it  instead  of  the  print,  nobody  would 
ever  suppose  that  it  was,  to  use  the  language  of  the  first  Act, 
a  base  copy  of  the  print.  It  is  a  work  of  a  different  class, 
intended  for  a  different  purpose,  and,  in  my  opinion,  no  more 
calculated  to  injure  the  print  qud  print,  or  the  reputation  of 
the  engraver,  or  the  commercial  value  of  the  engraving  in  the 
hands  of  the  proprietor,  than  if  the  same  group  were  repro- 
duced from  the  same  engraving  by  waxwork  at  Madame 
Tussaud's,  or  in  a  plaster  of  Paris  cast,  or  in  a  painting  on 
porcelain.  I  cannot  conceive  that  such  a  reproduction  of  the 
subject  in  tapestry,  or  Berlin  wool,  or  upon  china,  or  in 
earthenware,  is  within  the  meaning  of  the  Act  of  Parliament. 
Whether  dealing  with  it  as  a  matter'  of  law,  or  dealing  with 
it,  as  we  must  do,  as  a  matter  of  fact,  I  am  satisfied  that  the 
appellant's  pattern  is  not  a  copy  or  piracy  of  any  part  of  that 
which  constituted  the  real  merit  and  labour  of  the  engraver 
of  the  defendant's  print  "  (a). 

The  defendants  in  this  case  were  not  the  proprietors  of  the 
copyright  in  the  original  picture  'The  Huguenots,'  but  it  is 
doubtful  whether  if  they  had  been  the  decision  would  have 
been  in  their  favour.  In  a  recent  case  where  the  proprietors 
of  the  copyright  in  a  picture  under  the  25  and  26  Vict.  c.  68 
complained  that  certain  tableaux  vivants,  or  '  Living  Pictures,' 
were  infringements  of  their  rights,  it  was  held,  following  Dicks 
v.  Brooks,  that  such  performances  were  copies  neither  of  the 
picture  nor  of  its  design  (6). 

The  words  of  the  17  Geo.  III.  c.  57  are:  li  If  any  person  What  not  an 

infringement. 

(/i)(I880),  15  Oh.  Div.  22. 

{b)  Hanfxtarngl  v.  Empire  Palace  (1894),  3  Oh.  109 ;  S.C.  mtb  worn.  Hanfttaengl 
v.  Batne*  $  Co.  (1895),  A.  C.  20.  This  case  is  more  fully  considered  in  the  Chapter 
on  Paintings,  Drawings  and  Photographs,  pott. 
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Cap.  t.  shall  copy  in  the  whole,  or  in  part  by  varying,  adding  to,  or 
diminishing  from  the  main  design,"  but  where  the  print  or 
engraving  differs  materially  from  the  original  in  character,  and 
is  dealt  with  in  a  different  manner,  the  former  cannot  be  con- 
sidered a  piracy  of  the  latter  within  the  Engraving  Acts. 
Thus  in  1821,  plaintiff,  a  celebrated  artist,  composed  and 
painted  from  sketches  he  had  designed  a  picture  called 
'  Belshazzar's  Feast/  which  he  shortly  afterwards  sold.  In 
1826  he  engraved  and  published  from  the  sketches  a  print 
of  the  same  name,  having  previously  done  all  necessary  acts 
for  securing  to  himself  the  copyright  of  the  print.  The 
defendant  having  purchased  one  of  the  prints,  had  it  copied 
on  canvas  in  colours  on  a  very  large  scale,  with  dioramic  effect ; 
and  he  publicly  exhibited  such  dioramic  copy  at  the  Queen's 
Bazaar  in  Oxford  Street  for  money,  describing  it,  in  his  hand- 
bills and  advertisements,  as  "  Mr.  Martin's  grand  picture  of 
'  Belshazzar's  Feast/  painted  with  dioramic  effect.  The  plaintiff 
applied  for  an  injunction,  but  the  Vice-chancellor  refused  to 
grant  one  on  the  ground  that  exhibiting  for  profit  was  in  no 
way  analogous  to  selling  a  copy  of  the  plaintiff's  print,  but  was 
dealing  with  it  in  a  very  different  manner.  The  Engravings 
Acts  were  not  intended  to  apply  to  a  case  where  there  was  no 
intention  to  print,  sell,  or  publish,  but  to  exhibit  in  a  certain 
manner.  u  If,  however/'  added  the  Vice-Chancellor,  *  Martin 
had  exhibited  his  picture  as  a  diorama,  then  he  might  have 
been  entitled  to  an  injunction  "  (a). 

The  statutes  do  not  apply  to  the  sale  of  prints  taken  from 
the  original  plate  with  the  consent  of  the  proprietor.  In 
Murray  v.  Heath  (b)  where  the  defendant,  an  engraver,  took  a 
number  of  impressions  from  a  plate  engraved  by  himself,  but 
for  the  use  of  the  plaintiff,  he  being  permitted  to  retain  certain 
copies,  but  not  to  sell  them ;  afterwards  defendant  became 
bankrupt,  and  his  assignees  advertised  the  copies  retained  for 
sale.  In  an  action  for  damages  in  which  the  assignees  were 
co-defendants,  the  defence  was  set  up  that  the  copies  had  not 
been  unlawfully  printed  or  imported,  and  therefore  their  sale 
was  not  piracy.  The  court  held  that  the  sale  Complained  of, 
though  a  breach  of  contract,  was  not  a  violation  of  copyright, 
and  consequently  that  no  action  was  maintainable  under  the 
17  Geo.  III.  c.  57. 

(a)  Martin  v.  Wright  (1833),  6  Sim.  297  ;  Page  v.  Towntend  (1832),  5  Sim.  395. 

(b)  (1831),  1  Barn.  &  Adol.  804.  Ah  to  rights  of  purchasers  of  blocks  for 
reproducing  illustrations,  see  Cooper  v.  Stephens  (1895),  1  Ch.  567 ;  Martkall  v. 
Bull  {1901),  85  L.  T.  77. 
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So,  upon  a  similar  principle,  it  was  held  in  Mat/all  v.  Cap.  i. 
Higbey(a)  that  a  person  who  lends  photographs  to  another  for 
a  particular  purpose,  may  prevent  him  from  taking  and  selling 
copies,  except  in  pursuance  of  the  purpose  for  which  they  were 
lent,  and  this,  although  the  photographs  have  been  published, 
and  irrespective  of  the  question  of  copyright.  The  above  was 
a  case  in  which  the  plaintiff  had  lent  photographs  of  eminent 
persons  to  Tallis,  the  proprietor  of  the  '  Illustrated  News  of  the 
World/  for  the  purpose  of  engraving  them  for  that  newspaper. 
Tallis  became  bankrupt,  and  the  assignees  sold  the  photographs 
to  the  defendant ;  and  it  was  held  that  the  plaintiff  was  not 
only  entitled  to  the  photographs  but  to  the  unsold  copies,  and 
to  an  injunction  to  restrain  the  further  sale.  The  court  said 
that  there  was  no  question  of  copyright,  and  compared  it  to 
the  case  of  a  valuable  statue,  which  a  friend  to  whom  it  is  lent 
had  no  right  to  get  copied. 

No  copyright  can  exist  in  any  obscene,  immoral,  or  libellous  in  what  clans 
engraving  (6) ;  and  were  one  to  destroy  such  a  print  or  engraving,  no^yrigM8 
he  would  merely  be  liable  at  law  to  pay  the  value  of  the  paper 
and  print  (c). 

An  assignee  may  maintain  an  action  for  the  piracy  of  an 
engraving,  although  the  statute  does  not  expressly  give  him 
that  right  (d).  Also  it  has  been  held  in  Scotland  necessary  to 
allege  where  the  piracy  has  been  committed  (e). 

The  Engraving  Acts  do  make  any  express  provisions  as  to  Assignment. 
assignment,  but  a  licence  must  be  in  writing  signed  by  the 
proprietor  of  the  copyright  in  the  presence  of  two  or  more 
credible  witnesses.  It  will  be  advisable,  therefore,  that  an 
assignment,  which  confers  a  higher  right,  be  accompanied  by 
similar  formalities  (/). 

The  remedies  for  piracy  under  the  Engraving  Acts  are  (a)  Remedies  for 
Penalties  ;  (b)  damages;  (c)  an  injunction.  JafpenXe"!' 

The  penalties  imposed  by  the  8  Geo.  II.  c.  13,  s.  1,  are 
five  shillings  for  every  copy  and  destruction  of  the  prints  and 

(a)  (1862),  1H.4C.  148. 

{b)  See  5  Geo.  IV.,  c.  83,  s.  4  ;  1  k  2  Vict.  c.  38,  s.  2 ;  20  &  21  Vict.  c.  83  ;  Fores 
v.  Johnes  (1802),  4  Esp.  97  ;  Baschet  v.  London  Illustrated  Standard  Co.  (1900), 
1  Ch.  73. 

(e)  Du  Bost  v.  Beresford  (1810),  2  Camp.  511.  In  Tlie  Emperor  of  Austria  v. 
Day  and  Kossuth  (1862),  7  Jur.  641,  Ch. ;  on  appeal,  4  L.  T.  494,  the  Lord 
Chancellor  stated  that  the  cases  of  Burnett  v.  Ohetwood  (2  Mer.  441,  note)  and 
Du  Bost  y.  Beresford,  supra,  were  wrongly  decided.  Compare  the  fact  of  the 
liability  of  the  destroyer  for  the  amount  of  the  paper,  with  the  maxim  in  Moor. 
813 ;  "  Inreniens  libellum  famosum  et  non  corrutnpens  punitur"  and,  if  possible, 
reconcile  the  two. 

(d)  Thompson  v.  Symonds  (1792),  5  T.  R.  41. 

{e)  Graves  v.  Logan,  7  Sc.  Sess.  Cas.  3rd  Ser.  204. 

(/)  SeeJeJferysv.  Boos&y  (1&54),  i  H.  L.  C.  816,  994, 995,  and  see  ante  p.  USetseq. 

Z 
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Cap.  I.  plates.  The  persons  who  are  liable  for  the  penalties  are,  first, 
the  person  who  engraves,  etches,  or  otherwise  copies  the  print, 
and  sells  such  copies  or  prints  or  imports  the  same  or  any 
part  thereof  for  sale  without  the  proprietor's  consent;  and, 
secondly,  the  person  who,  without  such  consent,  publishes, 
sells,  or  exposes  to  sale  any  copy  of  such  print,  knowing  that 
it  h&  been  printed  without  the  proprietor's  consent.  Under 
this  section,  therefore,  the  print  must  be  for  sale,  and  a 
mere  vendor  is  only  liable  for  penalties  if  he  had  guilty 
knowledge, 
(b)  Damages.  If  the  print  has  been  copied,  but  not  for  sale,  then  the  only 
remedy  of  the  proprietor  of  the  copyright  is  in  damages;  but 
if  the  copies  have  been  made  for  sale,  then  he  can  obtain  both 
penalties  and  damages.  The  remedy  by  action  for  damages  is 
conferred  by  the  17  Geo.  III.  c.  57,  which  enacts  that  a  special 
action  on  the  case  may  be  brought  against  a  person  who  pirates 
another's  engraving,  to  recover  such  damages  as  a  jury  on  the 
trial  of  such  action,  or  on  the  execution  of  a  writ  of  inquiry, 
may  give.  The  section  also  applies  to  a  mere  seller  of  the 
prints,  and  though,  as  we  have  seen,  such  a  person  is  only 
liable  for  penalties  if  he  had  guilty  knowledge,  in  an  action  for 
damages  ignorance  will  be  no  excuse  (a). 

The  time  within  which  proceedings  must  be  taken  to  recover 
penalties  is  six  calendar  months  after  the  offence  (6) ;  but  there 
is  no  limitation  for  an  action  for  damages  (c). 

In  concluding,  we  will  offer  a  few  remarks  on  the  remedy 
afforded  by  a  later  Act  of  Parliament  for  the  recovery  of  the 
penalties  for  infringement  under  the  Engravings  Acts.  The 
mode  of  recovery  was  much  simplified  by  the  8th  section  of 
the  25  &  26  Vict.  c.  68,  commonly  known  as  the  Copyright 
(Works  of  Art)  Act  (d).  By  this  clause  all  pecuniary  penalties 
which  shall  be  incurred,  and  all  such  unlawful  copies,  imitations, 
and  all  other  effects  and  things  as  shall  have  been  forfeited  by 
offenders  pursuant  to  any  Act  for  the  protection  of  copyright 
engravings,  may  be  recovered  by  the  person  empowered  to  re- 
recover  the  same,  and  thereinafter  called  the  complainant  or 
the  complainer,  as  follows : 

In  England  and  Ireland,  either   by  action  against  the  party 


Limitation  of 
actions. 


Summary 
proceedings 
for  the 
recovery  of 
penalties. 


In  England 
and  Ireland. 


737  ;  1   D.  &R.  400  ;  Gambart  v. 
Clement  v.  Maddick  (1859),  1  Giff. 


(a)  West  v.  Franci*  (1822),  6  Barn.  &  Aid 
Sumner  (1859),  1  L.  T.  13  ;  5  Hurl.  &  Nor.  5  ; 
98  ;  5  Jur.  (N.S.)  592. 

(b)  Either  under  the  17  Geo.  III.  c.  38,  r.  3,  or  under  the  Public  Authorities  Pro- 
tection Act,  56  &  57  Vict.  c.  61. 

(c)  See  Grare»  v.  Mercer,  16  W.  R.  790. 

(d)  By  the  Short  Titles  Act,  1892,  citable  as  "  The  Fine  Arts  Copyright  Act, 
1862." 
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offending,  or  by  summary  proceedings  before  any  two  justices Cap-  t- 

having  jurisdiction  where  the  party  offending  resides  (a). 

In  Scotland,  by  action  before  the  Court  of  Session  in  ordinary  In  Scotland. 
form,  or  by  summary  action  before  the  sheriff  of  the  county 
where  the  offence  may  be  committed  or  the  offender  resides, 
who,  upon  proof  of  the  offence  or  offences,  either  by  confession 
of  the  party  offending  or  by  the  oath  or  affirmation  of  one  or 
more  credible  witnesses,  shall  convict  the  offender,  and  find 
him  liable  to  the  penalty  or  penalties  aforesaid,  as  also  in 
expenses ;  and  it  shall  be  lawful  for  the  sheriff,  in  pronouncing 
such  judgment  for  the  penalty  or  penalties  and  costs,  to  insert 
in  such  judgment  a  warrant,  in  the  event  of  such  penalty  or 
penalties  and  costs  not  being  paid,  to  levy  and  recover  the 
amount  of  the  same  by  pounding;  provided  always  that  it 
shall  be  lawful  to  the  sheriff,  in  the  event  of  his  dismissing  the 
action  and  assoilzieing  the  defender,  to  find  the  complainer 
liable  to  expenses ;  and  any  judgment  so  to  be  pronounced  by 
the  sheriff  in  such  summary  application  shall  be  final  and  con- 
clusive, and  not  subject  to  review  by  advocation,  suspension, 
reduction,  or  otherwise. 

It  will  be  observed  here  that  though  the  procedure  of  the  25 
and  26  Vict.  c.  68  is  extended  to  the  Engravings  Acts,  yet  the 
penalties  recoverable  are  only  those  given  by  the  Engravings  Acts. 

Further,  it  is  declared  lawful   for  the  superior  courts  of  Orders  for 
record  in  which  any  action  may  be  pending,  or  if  the  courts  be  j£count°n  °F 
not  then  sitting,  then  for  a  judge  of  one  of  such  courts,  on  the 
application  of  either  the  plaintiff  or  defendant,  to  make  an 
order  for  an  injunction,  inspection,  or  account,  as  to  such  court 
or  judge  may  seem  fit. 

As  pirated  copies  are  made  very  much  to  resemble  the 
original  in  particular  parts,  and  to  be  totally  distinct  in  other 
parts,  care  should  be  taken  to  draw  the  statement  so  as  to 
charge  the  defendant  with  copying  part,  as  well  as  with  copying 
the  whole  (a). 

The  evidence  to  be  adduced  at  the  trial  on  behalf  of  the  Evidence  on 
plaintiff  is  simply  that  he  is  the  proprietor  of  the   print  or  jj^l'j££ 
engraving  pirated ;  and  it  is  sufficient  that  he  produce  one  of 
the  prints  taken  from  the  original  plate.     The   production  of 
the  plate  itself  is  not  requisite. 

(a)  A  magistrate  sitting  at  a  police  court  within  the  metropolitan  police  district, 
and  every  stipendiary  magistrate  appointed  or  to  be  appointed  for  any  other  city, 
town,  liberty,  borough,  or  place,  or  the  Lord  Mayor,  or  an  alderman  of  London, 
sitting  at  the  Mansion  House,  or  Guildhall  Justice  Rooms,  has  power,  when  sitting 
alone,  to  exercise  the  jurisdiction  given  by  this  Act  to  two  justices.  2  &  3  Vict, 
c.  71,  s.  14  ;  11  &  12  Vict.  c.  43,  ss.  29,  33,  34  ;  see  also  21  k  22  Vict.  c.  73  ;  42  k 
43  Vict.  c.  49,  and  47  &  48  Vict.  c.  43. 

{b)  West  v.  Franci* (1822), 5  Barn.  &  Aid.  737 ;  and  1  Dowl.  &  Ry.  400,  cited  Godson 
on  Patents,  Ac.,  301. 
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The  art  of      The  art  of  sculpture  has  never  been  particularly  favoured  by 
bcu  p  ure.       ^  English  nation.     It  is  an  art  which  ought  certainly  to  be 
patronized  more  extensively,  for  it  refines  and  improves  the 
public  mind  and  taste. 

The  erection  of  national  monuments  to  the  memory  of 
individuals  who  by  their  works  or  their  virtues  have  conferred 
lasting  benefit  or  honour  on  mankind  in  general  or  their  own 
country  in  particular,  or  in  order  to  commemorate  important 
public  events,  is  a  means  by  which  the  art  produces  the  most 
influential  moral  effects. 

These  mementoes  or  memorials,  though  in  the  present  age 
the  unphilosophicai  and  sciolistic  spirit  of  some  have  led  them 
to  regard  with  contempt  this  method  of  honouring  the  illustrious 
great,  excite  a  laudable  admiration  for  the  service  or  benefit  to 
which  they  testify,  and  are  living  realities  to  perpetuate  at 
once  the  respect  entertained  by  the  nation,  both  for  the  in- 
dividual himself  and  the  performance  that  has  entitled  him  to 
their  gratitude.  When  efficiently  executed,  they  not  only 
perpetuate  the  memory  of  the  individual  himself  and  record 
his  good  deeds,  but  appeal  continuously  to  the  national  mind, 
and  encourage  and  stimulate  all  posterity  to  follow  in  his 
footsteps.  The  person  represented  seems  to  be  ever  present. 
The  deeds  commemorated  appear  still  in  vivid  force,  and 
although  we  have  not  the  actual  presence  of  the  departed,  we 
retain  his  remembrance  and  preserve  much  of  his  influence. 

"  Public  monuments,  moreover,"  says  Mr.  Harris  (a),  "  give 
a  character  to  a  nation  and  record  the  existence  of  what  are 
in  reality  its  noblest  treasure, — the  great  men  who  have 
adorned  it.  They  much  influence  the  genius  of  a  people,  and 
in  their  turn  exhibit  the  national  feeling  and  genius.  Indeed, 
the  moral  effect  of  these  erections,  both  in  ancient  and  modern 
times,  has  been  made  obvious The  essential  advantage 

{a)  "Civilization  considered  as  a  Science." 
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in  regard  to  civilization  arising  from  the  national  veneration  Cap. II- 
paid  to  heroes  and  great  men,  results  from  the  stimulus  which 
it  excites  to  emulate  their  virtues,  and  to  shun  all  those  vices 
which  are  opposed  to  the  latter,  and  by  which  lustre  like  theirs 
would  be  tarnished.  The  use  of  monuments  in  this  respect  is 
two-fold :  first,  to  preserve  the  memory  of  those  great  men  to 
whom  they  are  erected,  and  of  their  virtues  also ;  secondly,  to 
testify  the  regard  of  the  nation  for  those  great  men  and  for  the 
virtues  which  they  displayed.  In  both  these  respects,  they 
are  extensively  and  directly  conducive  to  civilization,  and  are 
calculated  to  carry  it  to  its  highest  point." 

On  these  social  grounds,  therefore,  it  is  incumbent  upon  the 
legislature  to  cherish  and  encourage  an  art  yielding  fruit  such 
as  this  is  capable  of  bearing. 

Busts  of  private  individuals  are  not  likely  to  have  much 
value  as  copyright,  but  busts  of  great  men  have  a  general 
interest  and  value.  The  demand  for  copies  is  so  small  that 
seldom  is  it  that  piracy  takes  place.  The  only  case  till  recent 
years  in  which  we  remember  the  Soulpture  Act  being  applied, 
is  that  of  a  bust  of  Fox  (a). 

The  means  of  reproduction  by  a  cast  is  very  simple  and 
merely  mechanical  (at  least,  after  a  single  copy  has  been 
obtained),  and  this  fact  accounts  for  the  limited  application  of 
the  Act.  Most  of  the  ornamental  casts  in  request  are  taken 
from  foreign  works  of  art,  or  from  such  as  have  been  dedicated 
to  the  public  by  exposure  or  become  public  property ;  seldom 
is  the  licence  of  the  original  designer  required.  There  is  little 
skill  in  the  preparation  of  the  type-mould,  whioh  corresponds 
to  the  plate  of  the  engraver,  unless,  perhaps,  where  the  scale 
is  reduced  (6). 

The  copyright  in  busts  and  sculptures  depends  upon  the  Extent  and 
54  Geo.  III.  c.  56  (c).  This  Act  amended  and  extended  thej™£°uot 
provisions  of  the  38  Geo.  III.  c.  71  (repealed  by  the  Statute 
Law  Revision  Act,  1891),  which  had  been  found  ineffectual  for 
the  purposes  thereby  intended.  So  ineffectual  had  it  proved 
that  although  avowedly  passed  for  the  preventing  the  piracy 
of  busts  and  other  figures  made  and  published  by  statuaries, 
it  was  decided  to  be  no  offence  to  sell  a  pirated  cast  of  the 
bust  if  the  piracy  had  any  addition  to  or  diminution  from  the 
original ;  nor  was  it  an  offence  to  make  a  pirated  cast  if  it  were 
a  perfect  facsimile  of  the  original  (d).     Lord  Ellenborough 

(a)  Oahagan  v.  Cooper  (1811),  3  Camp.  111. 

(b)  Turner  on  '  Copyright  in  Design.' 

(e)  By  the  Short  Titles  Act,  1892,  citable  as  "  The  Sculpture  Copyright  Act,  18U." 
(a)  Oahagan  v.  Cooper,  supra. 
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thought  the  statute  had  been  passed  with  a  view  to  defeat  its 
own  object,  and  taking  advantage  of  the  opportunity  of  making  a 
joke,  which  the  bar,  as  a  matter  of  duty,  had  to  imagine  ex- 
ceedingly good,  advised  artists  when  they  applied  to  Parliament 
for  further  protection,  not  to  model  the  new  Act  themselves  as 
they  appeared  to  have  done  the  one  in  question. 

The  54  Geo.  III.  c.  56  (18th  of  May,  1814),  enacts  that 
every  person  or  persons  who  shall  make  or  cause  to  be  made 
(1)  any  new  and  original  sculpture,  or  model,  or  copy,  or  cast 
of  the  human  figure  or  human  figures,  or  of  any  bust  or  busts, 
or  of  any  part  or  parts  of  the  human  figure,  clothed  in  drapery 
or  otherwise,  or  of  any  animal  or  animals  or  any  part  or  parts 
of  any  animal,  combined  with  the  human  figure,  or  otherwise, 
or  of  any  subject  being  matter  of  invention  in  sculpture  (a) ; 
or  (2)  of  any  alto-  or  basso-relievo  representing  any  of  the 
matters  or  things  thereinbefore  mentioned;  or  (3)  any  cast 
from  nature  of  the  human  figure,  or  of  any  part  or  parts  of 
the  human  figure,  or  of  any  cast  from  nature  of  any  animal, 
or  of  any  part  or  parts  of  any  animal,  or  of  any  such  subject 
containing  or  representing  any  of  the  matters  and  thingB 
thereinbefore  mentioned,  whether  separate  or  combined,  shall 
have  the  sole  right  and  property  of  all  and  in  every  such  new 
and  original  sculpture,  model,  copy,  and  cast  of  the  human 
figure  and  human  figures,  and  of  all  and  in  every  such  bust  or 
busts,  and  of  all  and  in  every  suoh  part  or  parts  of  the  human 
figure,  clothed  in  drapery  or  otherwise,  and  of  all  and  in  every 
such  new  and  original  sculpture,  model,  copy,  and  cast,  repre- 
senting any  animal  or  animals,  and  of  all  and  in  every  such 
work  representing  any  part  or  parts  of  any  animal  combined 
with  the  human  frame  or  otherwise,  and  of  all  and  in  every 
such  new  and  original  sculpture,  model,  copy,  and  cast  of  any 
subject  being  matter  of  invention  in  sculpture,  and  of  all  and 
in  every  such  new  and  original  sculpture,  model,  copy,  and 
cast  in  alto-  or  basso-relievo,  representing  any  of  the  matters 
or  things  thereinbefore  mentioned,  and  of  every  such  cast  from 
nature,  for  the  term  of  fourteen  years  from  first  putting  forth 
or  publishing  the  same. 

After  the  expiration  of  this  term  of  fourteen  years  the  copy- 
right shall  return  to  the  person  who  originally  had  the  copyright, 
if  he  be  then  living,  for  the  further  term  of  fourteen  years. 

In  all  and  every  case  the  proprietor  or  proprietors  of  the 
copyright  must  cause  his,  her,  or  their  name  or  names,  with 
the  date,  to  be  put  on  all  and  every  suoh  new  and  original 

(a)  Caprvni  v.  Alberto  (1891),  8  T.  L.  B.  146 ;  65  L.  T.  786. 
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sculpture,  model,  copy,  and  cast,  and  on  every  such  cast  from  _  Cap-  n- 
nature,  before  the  same  shall  be  put  forth  or  published. 

If  a  recent  decision  of  Mr.  Justice  Wright  is  to  stand  as  good 
law,  the  courts  will  not  require  these  conditions  to  be  strictly 
complied  with.  In  the  case  referred  to  (a)  it  was  held  that  an 
approximate  date,  and  the  name  of  one  member  of  a  partner- 
ship firm,  being  the  actual  maker  and  designer  of  the  cast, 
was  a  sufficient  compliance  with  the  provisions  of  the  Act ; 
but  sculptors  may  not  meet  with  such  leniency  in  other  cases 
and  they  cannot  be  advised  to  rely  on  the  decision. 

The  copyright  is  to  run  from  the  "first  putting  forth  or  What  is 
publishing  the  same."  The  property  secured  by  the  Act publication  ? 
seems  to  be  comprehensive  enough  to  embrace  the  right  of 
public  exhibition.  The  opinion  has  been  judicially  expressed 
that,  within  the  meaning  of  the  statute,  a  work  may  be  pub- 
lished by  being  publicly  exhibited  (J).  In  Turner  v.  Rdrinson, 
Lord  Chancellor  Brady  said :  "  In  the  statutes  bestowing  pro- 
tection upon  works  of  sculpture,  the  terminus  a  quo  from  which 
the  protection  commences  is  the  publication  of  the  work,  that 
is,  from  the  moment  the  eye  of  the  public  is  allowed  to  rest 
upon  it.  Many  large  works  in  this  branch  of  art,  which 
decorate  public  squares  and  other  places,  are  of  course  so 
published,  but  there  are  others  not  designed  for  such  purposes 
which  could  never  be  published  in  any  other  way  than  in 
exhibitions ;  therefore  I  apprehend  that  these  works  of 
sculpture  must  be  considered  as  published  by  exhibition  at 
such  places  as  the  Royal  Academy  and  Manchester,  so  as  to 
entitle  them  to  the  protection  of  the  statutes  from  the  date  of 
publication  "  (c). 

The  question  was  recently  raised  (d)  whether  the  casts  of  What  pro- 
flowers  and  fruit  were  within  the  protection  afforded  by  the  ^tted  by  the 
Act.  The  plaintiffs,  since  1880,  had  carried  on  the  business 
of  modellers,  sculptors,  and  makers  of  casts,  and  supplied  casts 
to  schools  and  art  classes  entitled  to  grants  in  aid  from  the 
Department  of  Science  and  Art.  The  defendant  copied  three 
of  the  plaintiffs'  designs  upon  the  application  for  casts  made 
to  him  by  a  person  connected  with  one  of  the  art  schools  in 
Manchester,  and  sold  the  casts  so  copied  for  3s.  or  58.  each  cast, 
being  considerably  under  the  price  charged  by  the  plaintiffs. 

(a)  Britain  v.  Hanks  (1902),  86  L.  T.  765. 
(*)  Turner  v.  Robins&n  (I860),  10  Ir.  Ch.  516. 

(c)  The  Royal  Commissioners  proposed, that  the  term  of  copyright  in  all  works  of 
fine  art  other  than  photographs  should  be  the  same  as  for  books,  music,  and  the 
drama,  namely,  the  life  of  the  artist,  and  thirty  years  after  his  death  ;  par  95.  It 
was  so  provided  in  Lord  Taring's  Copyright  (Artistic)  Bill,  1900. 

(d)  Caprani  v.  Alberti  (1890),  8  T.  L.  R.  146  ;  65  L.  T.  785  ;  W.  N.  (91)  200. 
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CAP- IL  On  one  of  the  casts  some  of  the  letters  contained  in  the 
name  of  the  plaintiffs  appeared,  that  name  having  been  partly 
scratched  out.  On  the  others  no  name  appeared,  the  name 
having  been  scratched  out  after  the  cast  had  been  taken.  The 
defendant,  whilst  admitting  having  copied  the  designs,  contended 
that  that  was  no  cause  of  action,  as  the  54  Geo.  III.  c.  56  did 
not  apply  to  a  cast  of  flowers  or  fruit.  The  plaintiffs  had  not 
registered  under  the  Designs  Act,  1850,  13  &  14  Vict.  c.  104, 
s.  6,  or  under  the  Patents,  Designs,  and  Trade  Marks  Act,  1883. 
The  court  held  that  the  productions  in  question  came  within 
the  Act,  and  were  within  the  words  "  being  matter  of  invention 
in  sculpture,"  and  granted  an  injunction. 
Toy  soldiers.  It  has  been  held  that  toy  soldiers  may  be  entitled  to  pro- 
tection. In  the  case  referred  to,  Mr.  Justice  Wright  remarked  : 
"  The  question  is  whether  this  toy  representation  of  a  soldier 
is  an  artistic  thing — an  artistic  production  within  the  meaning 
of  the  Sculpture  Copyright  Act,  1814.  It  is  tolerably  certain 
that  some  toys  would  not  fall  within  the  protection  of  the  Act ; 
and  the  question  whether  this  soldier  or  mounted  yeoman's 
figure  comes  within  it  must  be  decided  upon  evidence  of  its 
artistic  character.  The  evidence  before  me  is  all  one  way.  A 
war  correspondent  has  been  called,  who  is  at  the  same  time  an 
artist  and  has  shown  several  of  these  figures  to  be  artistic  pro- 
ductions, in  that  the  anatomy  is  good  and  that  the  modelling 
shows  both  technical  knowledge  and  skill.  I  see  nothing  to 
quarrel  with  in  this  statement.  On  the  whole,  therefore, 
although  I  have  great  doubt  as  to  the  meaning  of  the  Act, 
I  am  prepared  to  hold  that  the  production  of  a  metal  figure  of 
a  mounted  yeoman  such  as  this  is  good  enough  to  be  protected 
by  the  provisions  of  the  Act "  (a). 
Conditions  to  The  conditions  under  which  the  copyright  is  acquired  are 
^th°iSPordlr  ftlmost  identical  with  those  required  to  be  performed  in  order 
to  effectuate  to  obtain  a  copyright  under  the  Engravings  Acts.  When  a 
a  copyright,  g^p^,.  models  a  design  for  himself,  and  afterwards  executes 
from  such  model  a  finished  bust  for  another  in  marble  or  any 
other  material,  it  is  not  sufficient  for  the  sculptor,  in  order  to 
acquire  the  copyright  therein,  to  affix  his  name  and  the  year 
when  the  finished  copy  from  the  model  was  executed  (as  is 
frequently  the  oase)  ;  he  must  conform  strictly  to  the  letter  of 
the  Acts  (6),  and  therefore  engrave  on  the  model,  as  well  as  on 
every  cast  or  copy  thereof,  his  name  (c),  and  the  day  of  the 

{a)  Britain  v.  Hank*  (1902),  86  L.  T.  765. 

(b)  As  under  the  Designs  Act,  see  Pierce  v.  Worth  (1869),  18  L.  T.  710 ;  bat  see 
Britain,  v.  Hanks  (1902),  86  L.  T.  765. 

(c)  The  name  need  not  necessarily  be  the  baptismal  and  surname  of  the  proprietor, 
but  such  as  he  or  his  co-proprietors  are  commonly  known  by  or  trade  under. 
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month  and  year  when  the  model  is  first  shown  or  otherwise     Cap.  ll. 
published  in  his  studio,  or  elsewhere ;  and  such  date  must  never 
be  altered. 

By  the  54  Qeo.  III.  c.  56,  s.  4,  it  was  further  provided  that  Assignment 
no  person  who  should  thereafter  purchase  the  right  or  property  of  the  right 
of  any  new  and  original  sculpture,  or  model,  or  copy,  or  cast, 
or  of  any  cast  from  nature,  of  the  proprietor,  expressed  in  a 
deed  in  writing  signed  by  him  in  the  presence  of  and  attested 
by  two  or  more  witnesses,  should  be  subject  to  any  action  for 
copying,  or  casting,  or  vending  the  same  (a). 

Sculptures  and  models  had  to  be  registered  under  the  Registration. 
Designs  Act  (13  &  14  Vict.  c.  104,  s.  6) ;  but  this  is  one  of 
the  Acts  repealed  by  the  Patents,  Designs,  and  Trade  Marks 
Act,  1883.  The  only  section  in  this  last  Act  at  all  affecting 
registration  of  sculptures  seemB  to  be  the  114th,  by  which  it 
is  provided  that  the  register  of  designs  kept  under  any 
enactment  repealed  by  the  Act  of  1883  shall  respectively  be 
deemed  parts  of  the  same  book  as  the  register  of  designs  under 
that  Act.  The  result  apparently  is  that  it  is  not  now  necessary 
to  register  the  copyright  or  proprietorship  in  sculptures  or 
busts. 

To  make  or  import,  or  cause  to  be  made  or  imported,  or  ex-  How  right 
posed  for  sale  or  otherwise  disposed  of  any  pirated  copy  or  lnfri||Ked' 
pirated  cast,  whether  it  be  produced  by  moulding  or  copying  from 
or  imitating  in  any  way  the  original  is  an  infringement  of  the 
copyright   given   by    the    Act  (6);     but     apparently    it     is 
not   an  infringement  to  draw  or  photograph  the  model  or  I 
cast. 

In  a  recent  case,  the  plaintiff  had  invented  a  certain  process 
for  producing  brass  model  casts  of  her  Majesty  the  Queen,  for 
which  he  obtained  a  considerable  sale.  In  April  1902,  an 
imitation  of  one  of  the  busts  manufactured  by  the  plaintiff 
came  into  his  possession.  On  behalf  of  the  plaintiff  a  whole- 
sale importer  of  toys  was  called,  who  stated  that  the  defendant 
had  brought  him  a  model  similar  to  the  model  which  the 
plaintiffs  were  in  the  habit  of  making,  and  asked  him  for 
orders  to  supply  him  with  model  busts  of  the  same  character ; 
but  the  witness  refused,  and  warned  the  defendant  that  the 
model  was  an  infringement  of  the  plaintiffs  copyright.  Though 
Mr.  Justice  Wright  had  no  doubt  that  the  plaintiff's  models 
possessed  such  artistic  merit  as  to  entitle  them  to  protection, 
he  held  that  there  was  no  evidence  of  the  defendant  having 
"  caused  to  be  exposed  for  sale  or  otherwise  disposed  of "  the 

(a)  See  form  of  assignment,  Crabb's  Prec.  (b)  Sect  3. 
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pirated  copy,  and  he  refused  either  damages  or  an  injunc- 
tion (a). 

The  remedies  for  infringement  are  (a)  an  action  for  damages 
under  section  3  ;  (b)  an  injunction. 

The  7th  section  of  the  13  &  14  Vict.  c.  104  provided 
penalties  for  infringement,  but  this  provision,  as  we  have 
already  seen,  has  been  repealed  by  the  Patents,  Designs,  and 
Trade  Marks  Act,  1883. 

Actions  for  damages  must  be  brought  within  six  months 
from  the  discovery  of  the  offence  (b). 

In  conclusion,  we  must  express  a  hope  that  protection  will 
before  long  be  afforded  to  the  sculptor  against  drawings  or 
engravings  of  any  description,  which  may  now  be  taken  from 
his  work  with  impunity.  If  the  sculpture  be  a  production  of 
any  merit  and  value,  if  well  designed  and  engraved,  it  might 
be  profitable  to  the  author  in  various  ways;  while,  on  the 
contrary,  if  it  be  badly  or  carelessly  executed,  it  may  be  alike 
annoying  to  him  and  injurious  to  his  reputation  and  fame. 

On  this  subject  the  Royal  Commissioners  in  their  report  on 
Copyright,  1878,  say:  "Upon  the  whole  we  are  disposed  to 
think  that  every  form  of  copy,  whether  by  sculpture,  modelling, 
photography,  drawing,  engraving,  or  otherwise,  should  be  in- 
cluded in  the  protection  of  copyright,  It  might  be  provided 
that  the  copying  of  a  scene  in  which  a  piece  of  sculpture 
happened  to  form  an  object  should  not  be  deemed  an  infringe- 
ment unless  the  sculpture  should  be  the  principal  object,  or 
unless  the  chief  purpose  of  the  picture  should  be  to  exhibit 
the  sculpture. 

"  It  was  also  suggested  that  copyists  of  antique  works  ought 
to  be  protected  by  copyright  so  far  as  their  own  copies  are 
concerned.  Many  persons  spend  months  in  copying  ancient 
statues,  and  the  copies  become  as  valuable  to  the  sculptors  as 
if  they  were  original  works.  It  may  be  doubted  whether  the 
case  does  not  already  fall  within  the  Sculpture  Act,  but  we 
recommend  that  such  doubts  should  be  removed,  and  that 
sculptors  who  copy  from  statues  in  which  no  copyright  exists 
should  have  copyright  in  their  own  copies.  Such  copyright 
should  not,  of  course,  extend  to  prevent  other  persons  making 
copies  of  the  original  work  "  (c). 

The  recent  Copyright  (Artistic)  Bill,  1900,  proposed  that 
the  term  of  copyright  in  sculpture  as  well  as  in  paintings 
should  be  the  life  of  the  person  to  whom  the  same  is  given, 

{a)  Britain  v.  Kennedy  (1903),  19  Times  L.  B.  12*2.  {b)  Sect.  5. 

(c)  Pare.  99, 100. 
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and  thirty  years  next  after  his  death.  Sculptors  have,  how-  CAP- IL 
ever,  under  the  present  law  an  advantage  over  painters 
inasmuch  as  the  copyright  in  a  sculpture  will  remain  after  sale 
of  the  work  in  the  sculptor,  even  if  the  work  be  a  commissioned 
one,  unless  there  is  an  express  assignment  of  the  copyright. 
The  Bill  referred  to  proposed  to  put  sculptors  on  the  same 
footing  as  painters  in  all  respects. 


(      364     ) 


CHAPTER  III. 

COPYRIGHT    IN    PAINTINGS,    DRAWINGS,    AND   PHOTOGRAPHS. 

The  arts  of     Of  all  the  branches  of  the  fine  arts  this  was  the  last  recognised 
dra^dng.and  **  worthy  of  protection  by  the  legislature.     On  what  ground 
it  is  difficult  to  comprehend.     Where  is  the  difference  in  prin- 
ciple between  a  picture  and  a  poem  ? 

The  claims  of  the  artist  to  a  copyright  in  his  works  are 
quite  as  valid  as  those  of  the  literary  author  in  his ;  and  if  the 
principle  were  once  admitted  that  a  man  should  be  protected 
in  the  enjoyment  of  his  intellectual  productions,  and  a  certain 
period  of  exclusive  possession  allowed  to  the  author  for  his 
benefit,  before  the  public  were  in  full  and  free  enjoyment  of 
the  work,  on  what  ground  could  Parliament  so  long  withhold 
the  same  privilege  from  the  artist  as  it  had  already  granted  to 
the  author  ? 

It  is  a  strange  anomaly  that  while  the  law  gave  a  portion 
to  that  which  was,  in  the  ordinary  way,  the  work  of  a  man's 
hands,  and  allowed  a  copyright  in  inventions  and  designs,  it 
should  have  afforded  no  protection  to  those  productions  which 
were  more  exclusively  the  creations  of  the  mind.  It  was 
thought  but  an  act  of  justice  and  right  that  a  copyright 
should  exist  in  literary  productions,  but  when  it  was  proposed, 
as  late  as  1862,  to  give  a  similar  right  in  pictures,  a  cry  was 
raised  that  it  was  derogatory  on  the  part  of  jurisprudence  to 
protect  the  works  of  those  who  contributed  by  their  art  to  the 
honour  of  their  country,  the  elevation  of  the  national  taste,  and 
the  amusement,  instruction,  and  delight  of  the  community  at 
large. 

With  respect  to  the  fine  arts,  two  series  of  Acts  had  been 
passed,  giving  a  copyright  of  a  limited  and  special  nature  in 
sculptures  and  engravings :  hence  this  unaccountable  oppo- 
sition to  the  bestowing  a  copyright  in  paintings  appears  the 
more  extraordinary.  For  while  an  engraving  enjoyed  protec- 
tion, the  picture  from  which  it  was  taken  was  without.  A 
man  might  make  any  number  of  copies  of  the  best  work  of 
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the  artist — sell  them,  and  there  was  no  remedy.     Not  un-    Cap.  hi. 
frequently  these  copies  were  sold  as  originals,  and  even  the  ~ 
name  of  the  original  artist  forged  upon  them,  but  the  injured 
party  was  without  redress. 

The  evil  was  almost  peculiar  in  this  country.  In  most 
European  countries  the  principle  of  copyright  extended  through 
the  whole  range  of  the  fine  arts,  and,  unlike  our  law,  especially 
protected  the  work  of  painters. 

At  the  present  day,  if  one  purchases  the  copyright  of  a 
picture  he  holds  the  picture  free  from  any  interference,  and 
with  the  perfect  right  of  dealing  with  it  as  he  pleases.  If, 
however,  he  buys  the  picture  simply  as  a  picture,  the  copy- 
right being  reserved  to  the  artist  by  some  note  in  writing,  he, 
the  purchaser  of  the  picture,  will  then  have  the  gratification 
and  delight  resulting  from  its  contemplation — he  cannot  make 
copies  or  engravings  from  it,  or  use  it  for  a  different  purpose 
from  that  for  which  the  artist  sold  it  (a).  The  same  rule 
applies  to  authors.  When  a  person  buys  a  book  he  can  read 
it,  but  cannot  multiply  copies  of  it  unless  he  purchases  the 
copyright.  This  appears  but  fair,  especially  if  we  bear  in  mind 
that  the  greater  part  of  the  artist's  remuneration  probably  arises 
from  the  reproduction  of  his  work  (i). 

The  existence  of  copyright  in  paintings  is  a  protection  also 
to  the  purchaser  of  a  picture.  It  was  formerly  well  known 
that  after  a  person  had  purchased  a  picture  the  artist  might 
have  made  a  copy  and  multiplied  it  to  any  extent,  although 
the  purchaser  might  have  been  under  the  impression  that  he 
had  bought  a  picture  as  being  the  single  work  of  the  artist. 
Of  course  such  an  action  would  not  have  become  an  honour- 
able man,  but  still  the  right  remained  to  the  artist  to  act  in 
such  a  manner  had  he  thought  proper.  It  is  not  a  desirable 
thing  to  have  a  great  work  of  art  multiplied  indefinitely,  and 
hawked  about  for  sale.  It  is  well  known  that  the  frequent 
repetition  of  a  work  of  art  diminishes  the  worth  of  the  original; 
indeed,  nothing  detracts  so  much  from  its  commercial  value. 

At  length  the  wished-for  day  arrived,  and  the  artists  suc- 
ceeded in  obtaining  for  their  protection  an  Act  of  Parliament. 

The  Act  (25  &  26  Vict.  c.  68)  is  entitled, c<  An  Act  for  amend-  Creation  of 
ing  the  Law  relating  to  Copyright  in  Works  of  the  Fine  Arts,  ^^^ 
and  for  repressing  the  commission  of  Fraud  in  the  Production 

(a)  Of  course  the  purchaser  of  the  picture  is  not  bound  to  lend  it  to  the  artist  or 
any  other  perron  for  the  purpose  of  engraving,  and  this  is  only  here  mentioned  as 
there  seems  to  be  some  such  extraordinary  idea  prevalent  among  engravers. 

(*)  The  painting  of  'The  Roll  Call/  by  Miss  Thompson,  was  sold  for  £100,  the 
right  of  engraving  fetched  £1200,  see  post. 


366  THE   LAW   OF  COPYRIGHT. 

Cap.  hi.  and  Sale  of  such  works '  (a).  After  reciting  that  by  law  as  then 
established,  the  authors  of  paintings,  drawings,  and  photographs 
had  no  copyrights  in  their  works  (J),  it  provides  that  the 
author  (c),  being  a  British  subject  or  resident  within  the 
dominions  of  the  Crown,  of  every  original  painting,  drawing  (rf), 
and  photograph  which  shall  be  or  shall  have  been  made,  either 
in  the  British  dominions  or  elsewhere,  and  which  shall  not 
have  been  sold  or  disposed  of  before  the  commencement  of 
the  Act,  and  his  assigns,  shall  have  the  sole  and  exclusive 
right  of  copying,  engraving,  reproducing,  and  multiplying  such 
painting  or  drawing  and  the  design  thereof,  or  such  photograph 
and  the  negative  thereof,  by  any  means  and  of  any  size,  for  the 
term  of  the  natural  life  of  such  author,  and  seven  years  after 
his  death  ;  provided  that  when  any  painting  or  drawing  or 
the  negative  of  any  photograph  shall  for  the  first  time  after 
the  passing  of  this  Act  be  sold  or  disposed  of,  or  shall  be 
made  or  executed  for  or  on  behalf  of  any  person  for  a  good  or 
a  valuable  consideration,  the  person  so  selling  or  disposing  of  or 
making  or  executing  the  same  shall  not  retain  the  copyright 
thereof  unless  it  be  expressly  reserved  to  him  by  agreement 
in  writing,  signed  at  or  before  the  time  of  such  sale  or  dis- 
position by  the  vendee  or  assignee  of  such  painting  or  drawing 
or  of  such  negative  of  a  photograph,  or  by  the  person  for  or  on 
whose  behalf  the  same  shall  be  so  made  or  executed,  but  the 
copyright  shall  belong  to  the  vendee  or  assignee  of  such  paint- 
ing or  drawing  or  of  such  negative  of  a  photograph,  or  to  the 
person  for  or  on  whose  behalf  the  same  shall  have  been  made 
or  executed ;  nor  shall  the  vendee  or  assignee  thereof  be 
entitled  to  any  such  copyright,  unless  at  or  before  the  time 
of  such  sale  or  disposition  an  agreement  in  writing,  signed  by 
the  person  so  selling  or  disposing  of  the  same,  or  by  his  agent 
duly  authorized,  shall  have  been  made  to  that  effect. 
Effect  of  This  remarkable  section   places  artists  in  a  most  peculiar 

position  in  regard  to  copyright,  and  numerous  cases  of  hard- 
ship have  been  known  to  arise  through  artists,  architects,  and 
others  entertaining  a  mistaken  impression  as  to  the  rights  con- 
ferred on  them  by  this  Act.  Artists  must  particularly  bear  in 
mind  that,  except  where  their  work  is  exeouted  upon  commis- 

{a)  By  the  Short  Titles  Act,  1892,  this  Act  may  be  cited  as  uThe  Fine  Arts  Copy- 
right Act,  1862." 

(6)  But,  semble,  he  had  copyright  at  common  law  in  his  unpublished  works.  See 
Prince.  Albert  v.  Strange  (1849),  1  M.  &  G.  25,  46  ;  Turner  v.  Robinson  (1860),  10 
Ir.  Ch.  Rep.  121. 

(c)  Kcnrich  $  (Jo.  v.  Lawrenee  $  Co.  (1890),  25  Q.  B.  D.  99. 

(d)  An  architectural  design  is  protected  under  this  word  ;  but  otherwise  the 
English  copyright  law  affords  no  protection  to  architects. 


section. 
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sion,  the  copyright  is  absolutely  lost  if  at  the  time  of  the  first  Cap.  hi. 
sale  a  disposition  of  their  work  there  is  no  agreement  as  to 
whom  the  copyright  shall  belong.  A  struggling  artist  is 
perhaps  reluctant  to  frighten  a  possible  purchaser  of  his  work 
by  suggesting  a  reservation  of  copyright,  yet,  unless  he  obtains 
such  a  reservation  in  writing,  the  copyright  cannot  belong  to 
him,  nor  has  he  the  satisfaction  of  feeling  that  at  any  rate  the 
copyright  will  belong  to  the  purchaser,  who  in  a  generous  mood 
may  re-assign  it  to  him  ;  for  if  the  purchaser  does  not,  at  the 
time  of  first  sale  or  disposition,  take  an  assignment  in  writing 
of  the  copyright,  it  cannot  belong  to  him.  The  work  has 
fallen  into  the  public  domain,  and  any  one  may  copy  it  unless 
he  can  be  restrained  on  the  ground  of  breach  of  faith ! 

The  only  case  in  which  the  statute  seems  to  take  a  sensible 
view  (and  this  is  rather  done  by  implication  than  otherwise) 
is  where  the  work  is  executed  on  commission,  in  which  case 
the  copyright  vests,  without  any  agreement,  in  the  party  for 
whom  the  work  is  executed  (a). 

The  Royal  Commissioners  in  their  report  on  copyright  were 
of  opinion  that  it  was  .  clearly  undesirable  that  copyrights 
which  were  in  many  cases  of  great  value  should  in  this  way  be 
left  to  piracy,  and  thought  that  the  law,  therefore,  should 
strictly  define  to  whom,  in  the  absence  of  an  agreement,  the 
copyright  should  belong.  They  also  referred  to  the  expediency 
of  making  a  distinction  between  pictures  painted  on  commis- 
sion and  others,  but  they  experienced  a  difficulty  in  defining 
what  a  commission  was,  and  looking  to  the  evidence  before 
them  on  the  point,  they  arrived  at  the  conclusion  that  no  dis- 
tinction could  practically  be  made.  The  majority  of  the  Com- 
missioners came  to  the  conclusion  that,  in  the  absence  of  a 
written  agreement  to  the  contrary,  the  copyright  in  the  picture 
should  belong  to  the  purchaser  or  the  person  for  whom  it 
was  painted  and  follow  the  ownership  of  the  picture  (&). 

It  is  not  always  easy  to  decide  whether  there  has  been  a  what  is  a 
sale  or  disposition  of  the  picture.  **le  ? 

A  case  on  this  point  is  Levi  v.  Champion  &  Co.,  Limited  (c). 
The  plaintiff,  Mr.  Levi,  was  a  chromo-lithographer,  and  the 
defendants  the  well-known  mustard  and  vinegar  manufacturers. 
The  plaintiff  was  one  evening  instructing  himself  by  reading 

{a)  Petty  v.  Taylor  (1897),  1  Ch.  465. 

{b)  In  the  Copyright  (Artistic)  Bill,  1900,  it  was  proposed  to  provide  that  the 
copyright  should  remain  in  the  artist,  except  in  the  case  of  portraits  ;  but  the  artist 
was  not  to  be  entitled  to  make  replicas  without  the  consent  in  writing  of  the 
owner  of  the  picture.  Under  the  present  law,  the  copyright  in  a  sculpture  remains 
in  the  sculptor,  unless  there  is  an  express  assignment. 

(e)  (1887),  3  T,  L.  R.  286. 
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Cap.  hi.  «  Midsummer  Night's  Dream/  when  he  came  across  the  well- 
known  passage,  "  Good  Master  Mustard-seed,  I  know  your 
patience  well:  that  same  cowardly  giant-like  ox-beef,  hath 
devoured  many  a  gentleman  of  your  house ;  I  promise  me 
your  kindred  hath  made  my  eyes  water  ere  now.  I  desire 
your  more  acquaintance,  good  Master  Mustard-seed  "  (a)  On 
reading  these  lines  it  occurred  to  him  that  the  words,  accom- 
panied by  a  suitable  illustration,  would  form  a  good  label  or 
trade-mark  for  a  firm  of  merchants  in  or  manufacturers  of 
mustard.  He  accordingly  had  prepared  by  his  artist  an  oil 
painting  on  millboard  of  a  weird  moonlight  scene,  in  which  a 
sprite  was  pictured  presenting  a  tin  of  something,  presumably 
mustard,  to  Bottom  and  to  Titania,  who  were  seated  on  a  green 
bank,  with  Puck  hovering  over  their  heads.  In  the  lower  part 
of  the  picture  was  a  label  containing  the  above  Shakesperian 
lines  and  the  word  'Mustard.'  This  picture  was  in  1879 
shown  to  a  person  in  Messrs.  Champion  &  Co.'s  employment 
by  the  plaintiff's  traveller,  and  Messrs.  Champion  &  Co.  ordered 
250,000  reduced  coloured  copies  as  labels  for  their  mustard 
tins,  and  the  name  '  Champion '  affixed  to  the  picture,  which 
were  duly  supplied.  The  picture  itself  remained  for  some 
time  in  the  possession  of  the  defendants.  A  second  issue  of 
the  labels  was  printed  by  the  plaintiff  for  the  defendants  in  1 883 
at  a  reduced  charge.  Subsequently  the  defendants  employed 
other  people  to  print  similar  labels,  and  the  plaintiff  (having 
registered  the  copyright  in  the  picture  under  the  Act  of  1862 
in  1879)  brought  his  action,  alleging  that  by  issuing  the  labels 
which  were  not  printed  by  the  plaintiff  the  defendants  had 
infringed  his  copyright.  Mr.  Justice  Kekewich  came  to  the 
conclusion,  on  the  evidence,  that  the  agent  for  Messrs.  Champion 
did  mean  to  buy  the  picture,  and  that  the  plaintiff's  traveller 
did  intend  to  sell  it.  Then  and  there,  when  the  order  was 
given,  the  property  in  the  picture  passed  to  Messrs.  Champion, 
Levi  being  intrusted  with  the  task  of  printing  a  number  of 
copies,  without  any  reservation  of  a  right  on  his  part  to  print 
future  issues  of  the  label.  His  lordship  held  that  there  was  a 
contract  for  sale  of  the  picture,  and  that  the  property  passed 
to  Messrs.  Champion  :  that  section  1  of  the  Act  was  applicable, 
and  that  a  person  so  selling  was  not  entitled  to  the  copyright. 
Messrs.  Champion  did  not  claim  the  copyright  in  the  picture, 
but  Levi  had  not  got  it — that  was  to  say,  he  had  not  got 
the  sole  or  exclusive  right;  and  therefore  could  not  prevent 
Messrs.  Champion  or  other  persons  from  multiplying  copies. 

{a)  Act  iii.  sc.  1. 
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The  Act  of  1862  confers  copyright  upon  a  painter,  drawer,    CAP-  m- 
or  photographer  for  the  term  of  his  natural  life  and  seven  when 
years  after  his  death,  but  it  does  not  expressly  state  when  the  <»py*Wit 

.   *    .  -I.-,.  j.i  i.i     commences, 

statutory  copyright  is  to  commence  and  the  common  law  right 
to  protection  cease.  In  the  case  of  Tuck  v.  Priester,  Lord  Esher, 
M.R.,  expressed  the  opinion  that,  no  time  being  mentioned, 
statutory  copyright  begins  from  the  making  of  the  work  (a), 
and  whatever  difficulties  may  attend  such  a  construction,  there 
seems  no  escaping  from  it.  The  alternative  suggestion  is  that 
statutory  copyright  commences  on  publication,  but  the  statute 
lends  no  support  to  this  view. 

The  difficulties  of  section  1  of  the  Act  seem  to  have  mainly 
arisen  from  the  attempt  to  legislate  in  one  section  for  such 
different  artistic  works  as  a  painter's  masterpiece  and  a  photo- 
graph. In  the  case  of  a  photograph  there  is  no  difficulty  in 
determining  the  time  when  and  place  where  the  negative  was 
made,  but  it  may  be  more  difficult  in  the  case  of  a  picture. 
Yet  the  section  confers  copyright  on  a  foreigner  "resident 
within  the  dominions  of  the  Crown."  If  it  be  correct  that  the 
statutory  copyright  commences  on  the  making  of  the  work,  then 
the  residence  within  the  dominions  of  the  Crown  must  no  doubt  be 
at  the  "  making  "  of  the  work,  and  his  residence  at  the  time  of 
publication  is  immaterial.  The  length  of  the  author's  residence 
is  probably  immaterial  (i),  so  long  as  he  is  resident  at  the  time 
of  making,  but  this  might  extend  over  a  considerable  period. 

It  seems  probable,  then,  that  the  common  law  copyright  in  a 
painting,  drawing,  or  photograph  before  publication  is  merged 
in  the  statutory  copyright,  so  that,  even  before  publication,  an 
artist  who  has  not  registered  his  work  cannot  sue  in  respect  of 
infringements,  unless  these  have  been  committed  in  breach  of 
faith  (c).     The  point  is,  however,  not  free  from  doubt. 

A  British  artist  "  making "  his  work  either  in  the  British  Application 
dominions  or  elsewhere  is  entitled  to  copyright ;  and  a  foreign  to  fopei&ner9- 
or  colonial  artist  "  making  "  his  work  during  a  residence  in  the 
British  dominions  is  also  entitled  to  copyright  under  the  Act 
of  1862.  But  a  foreigner  "making"  his  work  outside  the 
British  dominions  is  not  entitled  to  copyright,  except  under 
the  International  Copyright  Acts,  nor  does  a  British  subject 
commissioning  a  foreigner  to  paint  a  picture  for  him  obtain 
copyright  by  virtue  of  the  clause   in  section   1   relating  to 

(a)  Tuck  v.  PrieiUr  (1887),  19  Q.  B.  D.  629,  636. 

(b)  C£  Low  v.  Ward  (1868),  L.  R.  6  Eq.  415  ;  and  see  ante  p.  92,  as  to  literary 
copyright. 

{e)  Tuck  v.  Priester  (1887),  19  Q.  B.  D.  629. 

2    A 
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cap.  in.     commissioned  works, unless  the  work  is  "  made"  within  British 
dominions  (a). 

It  has  recently  been  decided  that  a  British  artist  cannot  sue 
under  the  Act  of  1862  for  infringements  of  his  artistic  copy- 
right committed  in  Canada  (b).     The  Act  confers  on  British 
subjects  and  persons  resident  in  British  dominions  copyright  in 
pictures,  drawings,  and  photographs.     Such  copyright  extends 
to  the  whole  of  the  United  Kingdom,  but  there  is  nothing  in 
this  Act,  as  there  is  in  the  Literary  Copyright  Act,  to  indicate 
any  intention  on  the  part  of  the  Legislature  to  extend  the 
limits  within  which  the  copyright  is  to  be  enjoyed  to  any  part 
of  the  British  dominions  outside  the  United  Kingdom.     There 
are  clauses,  especially  section  4,  relating  to  registration,  and 
section  10,  prohibiting  importation,  which  negative  any  such 
intention.     The  Judicial  Committee  of  the  Privy  Council  were 
therefore  of  opinion,  in  the  case  referred  to,  that,  in  the  absence 
of  language  clearly  showing  an  intention  to  confer  copyright  in 
such  dominions,  the  contention  of  the  plaintiff  that  he  could 
sue  in  Canada  for  infringement  of  his  copyright  could  not  be 
supported. 

This  decision  clearly  is  applicable  to  the  other  colonies  and 
dependencies  of  the  United  Kingdom,  and  the  result  is  that  those 
who  desire  copyright  in  Canada,  or  any  other  colony,  must  obtain 
such  copyright  by  complying  with  the  laws  of  the  colony. 

Where  a  person  employs  another  to  execute  for  him  an  artistic 
work,  the  employer  may  be  the  proprietor  of  the  copyright,  but 
is  not  necessarily  the  author  within  the  meaning  of  the  Act. 

Thus  where  the  plaintiffs  were  »  firm  of  printers,  J.,  a 
member  of  the  firm,  conceived  the  idea  of  printing  and  pub- 
lishing cards,  bearing  a  representation  of  a  hand  holding  a 
pencil  in  the  act  of  completing  a  cross  within  a  square,  with  a 
view  to  such  cards  being  used  at  parliamentary  and  other 
elections  for  the  guidance  and  instruction  of  illiterate  voters 
in  the  marking  of  their  ballot  papers.  J.,  being  unable  to 
draw,  employed  an  artist  in  the  service  of  the  firm  to  make 
under  his  direction  a  drawing  of  the  representation  above 
described.  The  plaintiffs  registered'  the  drawing  under  the 
Act  of  1862,  and  in  the  memorandum  stated  J.  to  be  the 
author  of  the  drawing.  The  Court,  however,  held  that  J.  was 
not  the  author  of  the  drawing,  and  that  the  registration  was 
consequently  void  (c). 

Mr.  Justice  Wills  in  the  case  last  cited  said :  "  I  do  not  see 


Who  is  the 
author  ? 


(«)  Oemendorfer  v.  Mendelsohn  (1896),  13  Times  L.  R.  91. 

{b)  Qrare*  #  Co.  v.  Qorrie  (1903),  A.  C.  496. 

(c)  Kenrick  4'  Co.  v.  Lanrenee  #  Co.  (1890).  25  Q.  B.  D.  99 
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how  a  gentleman  who  is  incapable  of  drawing  even  such  a  very  cap.  tit. 
simple  picture  as  a  rough  sketch  of  the  human  hand,  and  who 
did  not  in  fact  set  pencil  to  paper  in  the  matter,  can  be  called 
the  author  of  the  drawing.  He  suggested  the  subject  and 
made  such  limited  suggestions  as  to  the  treatment  as  the 
subject  admitted  of;  but  it  seems  to  me  that  in  an  Act  which 
gives  copyright  to  drawings  the  author  must  mean  a  person 
who  has  at  least  some  substantial  share  in  putting  the  touches 
on  to  paper  n  (a). 

The  copyright  given  by  the  first  section  is  qualified  by  the 
following  section,  to  the  extent  that  nothing  shall  prejudice 
the  right  of  any  person  to  copy  or  use  any  work  in  which  there 
is  no  such  copyright,  or  to  represent  any  scene  or  object,  not- 
withstanding that  there  may  be  copyright  in  some  repre- 
sentation of  such  scene  or  object. 

This  must  refer  to  and  include  all  works  of  ancient  and 
deceased  masters,  and  all  paintings  of  living  artists  sold  before 
the  passing  of  this  Act,  or  since,  without  the  statutory  pro- 
visions having  been  complied  with  for  the  creation  and  transfer 
of  copyright. 

There  is  ordinarily  no  difficulty  in  determining  who  is  the  Author  of  a 
author  of  a  painting  or  drawing,  but  the  question  has  several  Phot°KraPh 
times  come  before  the  court  as  to  who  is  the  author  of  a 
photograph  within  the  meaning  of  the  Act.  In  Nottage  v. 
Jackson  (6),  the  explanation  of  the  Master  of  the  Rolls  as  to 
who  was  the  author  was  this :  "  The  nearest  I  can  come  to,  is, 
that  it  is  the  person  who  effectively  is  as  near  as  he  can  be 
the  cause  of  the  picture  which  is  produced,  that  is,  the  person 
who  has  superintended  the  arrangement,  who  has  actually 
formed  the  picture  by  putting  the  people  into  position,  and 
arranging  the  place  in  which  the  people  are  to  be  " ;  and  Lord 
Justice  Cotton  said :  "  In  my  opinion  '  author '  involves  origi- 
nating, making,  producing  as  the  inventive  or  master  mind, 
the  thing  which  is  to  be  protected,  whether  it  be  a  drawing,  or 
a  painting,  or  a  photograph  " ;  and  Lord  Justice  Bowen  said : 
*  The  true  definition  of  f  author '  for  the  purpose  of  the  Act, 
keeping  in  mind  that  photography  is  to  be  treated  for  the 
purpose  of  the  Act  as  if  it  were  an  art,  is  that  the  author  is 
the  man  who  really  represents,  or  creates,  or  gives  to  the  ideas, 
or  fancy  or  imagination  the  local  habitation — the  man,  in  fact, 
who,  in  the  words  of  the  Master  of  the  Rolls,  is  most  nearly 
the  effective  cause  of  the  representation  "  (c). 

(a)  Kenrick  $  Co.  v.  Laurence  <$•  Co.  (1890),  25  Q.  B.  D.  99,  106. 

(I)  (1883),  11  Q.  B.  D.  627. 

(p)  And  see  Wooderxm  v.  Raphael  Tuck  $  Sons  (1887),  4.T  L.  R.  57. 
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cap.  ill.  The  "  author  M  of  a  photograph  is,  therefore,  not  necessarily  the 
person  who  supplies  the  apparatus  and  pays  the  wages  of  the 
person  who  takes  the  negative.  Thus,  where  A.  and  B.,  who 
carried  on  business  in  co-partnership,  under  the  firm  of  the 
L.  Company,  sent  one  of  the  artists  in  the  employ  of  the  firm 
to  take  a  photograph  of  the  Australian  cricketers  at  the  Oval, 
it  was  held  that  A.  and  B.  were  wrongly  registered  in  their  indi- 
vidual names  as  the  proprietors  and  authors  of  the  photograph. 
According  to  the  opinion  expressed  by  the  court,  the  person 
who  took  the  negative  was  the  author  (a). 

In  the  case  of  Melville  v.  Mirror  of  Life  Co.  (6),  the  plaintiff 
and  his  son  were  both  present  at  the  taking  of  a  photograph 
of  C.  The  son  posed  C.  and  performed  all  the  manual  acts, 
while  the  plaintiff  stood  by  and  looked  on,  and  at  the  proper 
moment  held  up  his  hand  so  as  to  indicate  to  C.  the  direction 
in  which  he  was  to  look.  Mr.  Justice  Kekewich  held  that  the 
plaintiff  was  the  author  of  the  photograph.  "  The  father,"  he 
said,  "  being  the  principal  photographer,  the  question  is  whether 
he  is  to  be  held  to  be  the  '  author '  of  this  photograph  ?  The 
evidence  is  somewhat  conflicting;  but  my  conclusion  is  that 
the  son  assisted  the  father — that  whatever  the  son  did  was 
merely  as  assistant  of  the  father;  he  was  throughout  the 
agent,  and  not  the  principal;  the  father  was  the  principal 
throughout.  Whether  the  son  arranged  the  furniture,  posed 
the  subject,  went  to  the  dark  room  for  the  plate  and  put  it 
into  the  camera,  or  eventually  took  off  the  cap,  seem  to  me  to 
be  matters  of  detail.  What  I  have  to  inquire  into  is  the  real 
relation  of  the  father  to  the  son  in  the  matter.  I  have  no 
doubt  that  the  son,  though  according  to  his  own  view  perfectly 
competent  to  do  it  all  himself,  did,  as  regards  this  particular 
portrait,  act  under  the  direction  and  as  agent  of  his  father.  It 
seems  to  me  that  that  makes  the  father  the  '  author '  of  the 
photograph  directly  within  such  definition  as  is  to  be  found  in 
Nottage  v.  Jackson,  and  takes  the  father  outside  the  criticism  of 
the  Master  of  the  Rolls  and  the  Lords  Justices  in  that  case, 
which  would  go  to  show  that  an  agent  is  not  an  author  within 
section  1  of  the  Fine  Arts  Copyright  Act,  1862,  and  that  the 
principal  cannot  be  the  author  unless  he  is  the  active  principal 
In  that  case,  no  doubt,  the  principal  was  the  gentleman  who 
sent  some  one  to  Kennington  Oval  to  take  the  photographs  of 
the  Australian  cricketers  playing  there,  and  the  court  did  not  see 

{a)  Nottage  v.  Jackson  (1883),  11  Q.  B.  D.  627 ;  52  L.  J.  Q.  B.  760  ;  32  W.  R. 
106  ;  49  L.  T.  339 ;  Burrow  Giles  v.  Sarcny,  4  Davis'  Rep.  (Amer.)  53. 
(b)  (1895),  2  Ch.  531  ;  66  L.  J.  Ch.  41. 
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its  way  to  saying  that  a  gentleman  sitting  in  his  room  in  Regent     Cap-  I1L 
Street  could  be  the  author  of  a  photograph  which  was  being 
taken  at  Kennington  Oval.  ...  I  think  the  right  conclusion 
is  that  the  plaintiff  was  the  '  author '  of  the  photograph." 

This  decision  does  not  tend  to  lessen  the  difficulty  of  dis- 
covering the  author  of  a  photograph,  but  the  basis  of  the 
decision  seems  to  be  that  the  father  was  the  proprietor  of  the 
business.  If  the  positions  had  been  reversed,  and  the  father 
had  done  what  the  son  did,  it  is  conceived  that  the  father 
would  still  have  been  the  "  author."  In  fact,  the  result  of  the 
two  decisions  in  Nottage  v.  Jackson  and  Melville  v.  Mirror  of  Life, 
is  conceived  to  be  that  the  proprietor  of  the  business  will  be 
considered  the  author  of  the  photograph  if  he  be  present  at 
the  time  of  its  being  taken,  and  in  any  way  superintend  the 
operation,  but  that  if  he  be  not  present,  then  the  assistant  who 
takes  the  photograph  will  be  the  author. 

Though  the  photographer  is  the  "  author  "  he  is  not  neces-  in  whom  the 
sarily  entitled  to  the  copyright.    Where  a  sitting  is  given  to  a  photograph 
photographer  without   payment,  the  copyright  vests   in  theve8te- 
employer,  and  the  sitter  cannot  restrain  the  sale  of  the  photo- 
graph.    Where,  however,  a  sitter  pays  value   to  the  photo- 
grapher, the  sitter  is  the  person  <(for  and  on  whose  behalf" 
the  photograph  is  "  executed  for  valuable  consideration/'  and 
the  copyright,  apart  from  any  agreement  to  the  contrary,  vests 
in  the  sitter,  who  will  be  entitled  to  restrain  the  multiplication 
and  sale  of  copies,  and  even  to  restrain  the  exhibition  of  copies 
in  the  photographers  studio  (a),  on  the  ground  either  of  copy- 
right or  of  breach  of  contract. 

This  subject  was  exhaustively  dealt  with  by  Mr.  Justice 
North  in  the  case  of  Pollard  v.  Photographic  Co.  (b).  "  The 
question,"  he  said,  "  is  whether  a  photographer  who  has  been 
employed  by  a  customer  to  take  his  or  her  portrait  is  justified 
in  striking  off  copies  of  such  photograph  for  his  own  use,  and 
selling  and  disposing  of  them  or  publicly  exhibiting  them  by 
way  of  advertisement  or  otherwise,  without  the  authority  of 
such  customer,  either  express  or  implied.  I  say  '  express  or 
implied,'  because  a  photographer  is  frequently  allowed,  on  his 
own  request,  to  take  a  photograph  of  a  person  under  circum- 
stances in  which  a  subsequent  sale  by  him  must  have  been  in 

(a)  MeOosh  v.  Crow  (1903),  5  Sc.  Seas.  Cas.  (4th  Ser.)  670;  Bolton,  v.  London. 
Exhibition  (1898),  13  T.  L.  R.  550  ;  Steddall  v.  Houghton  (1901),  18  T.  L.  R.  126. 

{b)  (1888),  40  Ch.  D.  345  ;  58  L.  J.  Ch.  251  ;  60  L.  T.  418  ;  37  W.  R.  266  ; 
5  T.  K  B.  157  ;  Bolton  v.  Aldin  (1895),  65  L.  J.  Q.  B.  120  ;  Ellis  v.  Ogden  (1894), 
11  T.  L.  R.  50 ;  Ellis  v.  Marshall  (1895),  64  L.  J.  Q.  B.  767 ;  Boucas  v.  Cooke 
(1903),  2  K.  B.  227. 
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Cap  hi.  the  contemplation  of  both  parties,  though  not  actually  men- 
—  ~  tioned.    To  the  question  thus  put,  my  answer  is  in  the  negative, 

that  a  photographer  is  not  justified  in  so  doing.  Where  a 
person  obtains  information  in  the  course  of  a  confidential 
employment,  the  law  does  not  permit  him  to  make  any  im- 
proper use  of  the  information  so  obtained ;  and  an  injunction 
is  granted,  if  necessary,  to  restrain  such  one ;  as,  for  instance, 
to  restrain  a  clerk  from  disclosing  his  master's  accounts,  or  an 
attorney  from  making  known  his  client's  affairs,  learned  in  the 
course  of  such  employment.  Again,  the  law  is  clear  that  a 
breach  of  contract,  whether  express  or  implied,  can  be  restrained 
by  injunction,  and,  in  my  opinion,  the  case  of  the  photographer 
comes  within  the  principles  upon  which  both  these  classes  of 
cases  depend.  The  object  for  which  he  is  employed  and  paid 
is  to  supply  his  customer  with  the  required  number  of  printed 
photographs  of  a  given  subject.  For  this  purpose  the  negative 
is  taken  by  the  photographer  on  glass  ;  and  from  this  negative 
copies  can  be  printed  in  much  larger  numbers  than  are  generally 
required  by  the  customer.  The  customer  who  sits  for  a  negative 
thus  puts  the  power  of  reproducing  the  object  in  the  hands  of 
the  photographer ;  and,  in  my  opinion,  the  photographer  who 
uses  the  negative  to  produce  other  copies  for  his  own  use, 
without  authority,  is  abusing .  the  power  confidentially  placed 
in  his  hands  merely  for  the  purpose  of  supplying  the  customer; 
and  further,  I  hold  that  the  bargain  between  the  customer  and 
the  photographer  includes,  by  implication,  an  agreement  that 
the  prints  taken  from  the  negative  are  to  be  appropriated  to  the 
use  of  the  customer  only. 

"  The  principles  upon  which  I  rest  my  judgment  are  well 
known,  and  of  familiar  application." 

Then  after  examining  the  cases  of  Murray  v.  Heath  (a),  Tuck 
v.  Priester  (b),  and  remarking  that  the  phrase  "  gross  breach  of 
faith  "  used  by  Lord  Justice  Lindley  in  the  latter  case  applied 
with  equal  force  to  the  present,  when  a  lady's  feelings  were 
shocked  by  finding  that  the  photographer  she  had  employed  to 
take  her  likeness  for  her  own  use  was  publicly  exhibiting  and 
selling  copies  thereof,  the  learned  Judge  continued : 

"  It  may  be  said,  that  the  cases  to  which  I  have  referred  are 
all  cases  in  which  there  was  some  right  of  property  infringed, 
based  upon  the  recognition  by  the  law  of  protection  being  due 
for  the  products  of  a  man's  own  skill  or  mental  labour ;  whereas, 
in  the  present  case  the  person  photographed  has  done  nothing 
to  merit  such  protection,  which    is  meant  to  prevent  legal 

(a)  (1831),  1  B.  &  Ad.  804.  (b)  (1887),  19  Q.  B.  D.  629. 
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wrongs,  and  not  mere  sentimental  grievances.  But  a  person  Cap-  ul 
whose  photograph  is  taken  by  a  photographer  is  not  thus 
deserted  by  the  law;  for  the  Act  of  25  &  26  Vict.  c.  68,  s.  1, 
provides  that  when  the  negative  of  any  photograph  is  made  or 
executed  for  or  on  behalf  of  another  person  for  a  good  or  valuable 
consideration,  the  person  making  or  executing  the  same  shall 
not  retain  the  copyright  thereof,  unless  it  is  expressly  reserved 
to  him  by  agreement  in  writing,  signed  by  the  person  for  or  on 
whose  behalf  the  same  is  so  made  or  executed  ;  but  the  copy- 
right shall  belong  to  the  person  for  or  on  whose  behalf  the 
same  shall  have  been  made  or  executed." 

In  the  case  of  Melville  v.  Mirror  of  Life  (a),  Kekewich,  J.,  sitter  may 
was  of  opinion  that  the  sitter  could  not  obtain  copyright  in  J^t  though 
the  photograph  unless  he  were  the  purchaser  of  the  negative,  not  owner  of 
"  A  man  cannot,"  he  said,  "  be  said  to  make  a  photograph  for  ne&atlVe• 
or  on  behalf  of  another  when  that  other  is  not  entitled  to  have 
the  negative  of  the  photograph  when  made.     My  conclusion, 
therefore,  is  that,  though  the  photograph  was  of  [the  sitter], 
yet,  as  the  negative  was  not  made  or  executed  for  or  on  behalf 
of  him,  the  proviso  has  no  application  to  the  present  case." 

With   this  expression  of  opinion,   however,  the  Court   of  Boucas  v. 
Appeal  in  the  recent  case  of  Bourns  v.  Cooke  (6)  were  not  pre-  c     ' 
pared  to  agree. 

The  plaintiff  carried  on  business  as  a  photographer,  and  the 
defendant  was  a  youth  known  as  the  "  boy  preacher."  The 
defendant  came  to  the  plaintiff's  studio  saying  that  he  wanted 
his  photograph  taken,  which  must  be  of  a  particular  kind,  as 
it  was  required  for  a  block  in  order  to  make  a  reproduction  of 
the  photograph  for  distribution  at  meetings  where  the  defendant 
was  preaching.  Nothing  was  said  as  to  payment.  The  plaintiff 
then  took  two  negatives  for  the  photograph,  and  on  the  follow- 
ing day  sent  a  silver  print  of  one  of  the  negatives,  by  the 
directions  of  the  defendant,  to  a  printer  who  was  to  make  a 
block  for  the  purpose  of  reproducing  it.  The  photograph  was 
approved  by  the  defendant,  who  gave  an  order  for  twenty-four 
copies,  eighteen  of  which  were  subsequently  delivered,  and 
though  no  payment  had  been  made  for  these  copies,  the 
plaintiff*  admitted  in  cross-examination  that  he  expected  to 
be  paid  for  them.  Before  the  delivery  of  these  copies  the 
defendant  asked  the  plaintiff  to  quote  a  price  for  a  large 
number  of  the  photographs,  but  terms  were  never  agreed, 
and  the  plaintiff  never  got  the  order.     The  photograph  was 

(a)  (1895),  2  Ch.  531. 

(*)  (1903),  2  K.  B.  227 ;  72  L.  J.  K.  B.  741  ;  88  L.  T.  760  ;  52  W.  R.  99. 


376  THE   LAW    OP  COPYRIGHT. 

Cap.  hi.  eventually  re-produced,  and  copies  sold  by  the  defendant  at 
his  mission-hall,  whereupon  the  plaintiff  issued  his  writ  claim- 
ing damages  for  alleged  infringement  of  his  copyright,  an 
injunction  and  penalties.  At  the  trial  before  Ridley,  J.,  the 
jury  found  that  the  negative  was  the  property  of  the  plaintiff, 
and  judgment  was  entered  for  the  plaintiff.  Upon  appeal,  the 
Court  of  Appeal  directed  that  this  judgment  should  be  dis- 
charged and  judgment  entered  for  the  defendant,  being  of 
opinion  that  the  circumstances  were  such  as  to  raise  an  implied 
promise  on  the  defendant's  part  to  pay  for  the  photographs, 
that  they  were  therefore  "  made  or  executed  for  or  on  behalf 
of  any  other  person  for  a  good  or  a  valuable  consideration  " 
within  the  meaning  of  section  1  of  the  Fine  Arts  Copyright 
Act,  1862,  and  that  the  copyright  was  in  the  defendant,  not- 
withstanding that  the  property  in  the  negative  might  remain 
in  the  plaintiff.  "  It  is  contended  on  behalf  of  the  plaintiff," 
said  the  Master  of  the  Rolls,  "that  the  only  matter  dealt  with 
by  section  1  is  the  sale  or  disposition  of  the  negative,  and  that 
the  other  clause  is  pleonastic — that  is,  that  it  is  only  another 
way  of  speaking  of  the  sale  or  disposition  of  the  negative. 
That  is  the  view  taken  by  the  learned  judge  below,  who  in 
effect  directed  the  jury  that  the  one  test  of  the  right  to  the 
copyright  was  whether  the  customer  had  bought  the  negative ; 
and  that  if  the  negative  had  been  sold  or  disposed  of,  the 
author  had  no  copyright,  but  the  person  to  whom  it  was  sold 
would  have  it.  It  is  said  that  the  evidence  shows  that  in  this 
case  the  negative  was  not  bought,  and  that,  therefore,  the 
copyright  remained  in  the  author,  and  the  plaintiff  can  sue 
any  person  who  multiplies  copies  of  the  photograph.  But  that 
view  is,  in  my  judgment,  contrary  to  the  express  words  of  the 
section,  and  altogether  ignores  the  second  alternative,  which 
primd  facie  takes  the  copyright  out  of  the  maker  of  the 
photograph,  and  it  substitutes  for  the  alternative  given  by  the 
section  a  mere  purchase  of  the  negative ;  in  other  words,  it 
ignores  the  distinction  between  the  purchaser  of  the  negative 
and  the  person  for  or  on  whose  behalf  for  a  good  or  valuable 
consideration  the  photograph  is  made.  That  the  statute  re- 
garded the  latter  as  different  from  a  mere  vendee  or  assignee 
is  clear  from  the  following  words,  which  deal  with  the  vendee 
or  assignee  as  different  from  the  other  person,  and  impose 
conditions  on  them  which  they  do  not  impose  on  him ;  a  clear 
distinction  is  thus  drawn  between  the  purchaser  of  the  nega- 
tive and  the  person  for  or  on  whose  behalf  the  photograph  is 
taken  for  a  good  or  valuable  consideration." 
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If,  therefore,  a  photographer  solicit  a  celebrity  to  have  his  CAP-  m 
photograph  taken  without  making  any  charge  for  the  actual 
taking  of  the  photograph,  the  right  of  multiplication  of  copies 
of  the  photograph  primd  facie  belongs  to  the  photographer 
even  though  the  sitter  subsequently  purchases  some  copies  (a). 
But,  if  a  person  comes  to  a  studio  and  asks  the  photographer 
to  take  his  photograph,  this  generally  implies  a  contract  to  pay 
for  the  sitting,  and  primd  facie  the  copyright  will  vest  in  the 
sitter  (ft). 

All  formalities,  such  as  are  required  under  the  Engraving  or  Alignment 
the  Sculpture  Copyright  Acts,  are  unnecessary  in  the  assign-  j$£n#regl8tra" 
ment  and  transfer  under  this  Act.  Copyright  is  declared  to 
be  personal  property,  and  capable  of  being  assigned  by  any 
note  or  memorandum  in  writing,  signed  by  the  proprietor  of 
the  copyright,  or  by  his  agent  appointed  for  that  purpose  in 
writing. 

Where  S.,  the  proprietor  of  a  periodical  called  'Good  Words/ 
agreed  verbally  with  G.  to  purchase  the  right  to  engrave  cer- 
tain photographs  to  illustrate  *  Good  Words/  G.  reserving  the 
right  to  use  them  in  any  other  publication,  and  subsequently 
signed  a  receipt  for  "  the  use  of  photographs  in  '  Good  Words ' 
reserving  all  rights  to  issue  the  same  in  any  other  publication/' 
and  afterwards  S.  commenced  publishing  in  a  separate  volume 
these  articles,  illustrated  by  engravings  from  the  same  photo- 
graphs, and  G.  brought  an  action  under  the  25  &  26  Vict.  c.  68, 
for  damages  and  for  a  writ  of  injunction ;  and  S.  filed  a  bill 
for  a  declaration  that  under  the  verbal  agreement  he  was 
entitled  to  republish  the  engravings  taken  from  G/s  photo- 
graphs, for  specific  performance  of  an  alleged  verbal  agreement 
to  grant  a  licence  to  use  the  photographs  for  the  purpose  of 
engraving  and  publishing  in  *  Good  Words/  or  in  any  republica- 
tion of  the  articles  which  they  illustrated,  and  that  the  action 
at  law  might  be  restrained ;  Vice-chancellor  Malins  held,  that 
the  verbal  agreement  extended  to  the  use  of  the  photographs 
in  *  (rood  Words  *  only,  that  there  was  no  part  performance  by 
G.  of  a  contract  or  licence  by  G.  to  publish  in  a  separate  form, 
and  that  S.  had  no  equity,  inasmuch  as  by  the  25  &  26  Vict, 
c.  68,  s.  3,  every  leave  or  licence  for  the  publication  of  photo- 
graphs must  be  in  writing,  and  dismissed  the  bill  with  costs  (c). 

And  an  assignment  in  terms  of  the  copyright  in  a  picture  Assignment 

of  the  copy- 
fa)  £Wi>  v.  Ogden  (1894),  11  Times  L.  B.  50;  Ellis  v.  Marshall  (1896),  64riKhtwhel1 

L.  J.  Q.  B.  757  ;  11  T.  L.  B.  91  ;  Melville  v.  Mirror  of  Life  (1895),  2  Ch.  531. 
(b)  Boncas  v.  Cooke  (1903),  2  K.  B.  227  ;  Pollard  v.  Photographic  Co.  (1888), 

40  Ch.  IX  345. 
(e)  Straka*  v.  Graham  (1867),  16  L.  T.  87  ;  (1868),  17  L.  T.  457  ;  15  W.  B.  48Z» 
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cap.  hi.  may  be  qualified  by  the  obvious  intention  of  the  parties  to  a 
limited  in  licence  to  copy  it,  or  to  an  assignment  for  the  limited  purpose 
effect  of  producing  an  engraving  or  photograph. 

Thus  in  a  recent  case  (a),  an  action  was  brought  to  restrain 
an  alleged  infringement  by  the  defendant  of  the  plaintiff's 
copyright  in  an  oil  painting  called  '  Going  to  Work/  and  in  an 
engraving  made  from  it.  The  picture  was  painted  by  the 
artist  for  a  Mr.  Halford,  who,  on  the  9th  November,  1870, 
wrote  the  following  memorandum  addressed  to  the  plaintiff: 
"  I  assign  to  you  for  the  purpose  of  producing  an  engraving  of 
one  size,  the  copyright  of  the  picture  painted  by  Mr.  Eddis, 
entitled  *  Going  to  Work/  and  being  a  portrait  of  my  daughter." 
The  picture  represented  a  little  girl  in  a  sea-side  costume  with 
bare  feet  walking  on  the  sea-shore,  carrying  in  one  hand  a 
spade  over  her  shoulder,  and  in  the  other  hand  a  bucket. 
The  plaintiff,  on  the  12th  November,  1870,  registered  himself 
under  the  25  &  2C  Vict.  c.  68,  as  the  proprietor  of  the  copy- 
right of  the  picture,  and  in  July  1871,  he  published  an 
engraving  of  the  picture,  his  name  being  engraved  on  the 
plate  as  the  proprietor. 

In  1879  the  defendant  published  a  chromolithograph  which 
the  plaintiff  alleged  to  be  an  infringement  of  his  copyright. 
This  picture  was  called  *  Holiday  Time/  and  it  also  represented 
a  girl  on  the  sea-shore,  with  bare  feet,  with  a  spade  in  one 
hand  over  her  shoulder,  and  a  bucket  in  the  other  hand. 
But  her  dress  was  different  from  that  of  the  girl  in  the  picture, 
and  she  was  standing  still  instead  of  walking.  The  evidence 
showed  that  the  chromo-lithograph  was  derived  from  a  photo- 
graph published  in  New  York,  and  that  neither  the  defendant 
nor  the  artist  whom  he  employed  to  produce  the  chromo-litho- 
graph had,  before  its  production,  seen  either  the  picture  or  the 
engraving.  There  was  no  evidence  to  show  how  the  photo- 
graph was  produced,  or  whether  the  photographer  had,  before 
he  produced  it,  seen  either  the  picture  or  the  engraving.  The 
photograph  was  evidently  taken  from  life. 

Mr.  Justice  Fry  held  that  the  letter  of  the  9th  November, 
1870,  amounted  only  to  an  assignment  of  the  copyright  of  the 
picture  or  a  licence  to  copy  it,  for  the  limited  purpose  of  pro- 
ducing an  engraving  of  one  size,  and  that  the  right  of  producing 
oopies  in  other  ways  and  of  other  sizes  remained  in  Halford, 
and  could  be  assigned  by  him  to  any  one  else.  And  by  sec- 
tion 11  of  the  5  &  6  Vict  c.  45,  the  registration  gave  only  a 

(a)  Lucas  v.  Cooke  (1880),  13  Ch.  Div.  872 ;  Tuck  v.  Canton  (1882),  51  L.  J.  Q.  A. 
363. 
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primd  facie  title  which  could  be  rebutted,  and  here  the  assign-  Cap,  hi. 
ment  itself  rebutted  the  primd  facie  title.  The  result  was  that 
the  plaintiff  was  only  the  proprietor  of  the  engraving.  It  was 
very  possible  that  the  photograph  might  have  been  in  sub- 
stance copied  from  either  the  picture  or  the  engraving,  but 
there  was  no  evidence  on  which  the  court  was  entitled  to 
assume  that  it  was  copied  from  either.  But,  even  if  it  was 
copied  from  one  or  the  other,  it  might  have  been  copied  from 
the  picture,  in  which  the  plaintiff  had  no  right,  just  as 
well  as  from  the  engraving,  and  the  court  could  not  assume 
without  evidence  that  it  was  copied  from  the  latter.  Before 
the  plaintiff  could  succeed,  he  must  show  that  the  photo- 
graph had  been  taken  from  the  engraving,  and  this  he  had 
not  done. 

It  has  been  decided  (a)  that  a  licence  not  amounting  to  an  Licences. 
assignment  of  the  whole  copyright  need  not  be  registered. 
The  document  which  was  said  to  amount  to  a  licence  ran 
thus :  "  The  sole  right  to  reproduce  the  picture  in  chromos  or 
in  any  other  form  of  colour  painting  to  be  vested  in  you  for 
the  term  of  two  years,"  and  on  certain  other  conditions  abso- 
lutely. It  is  questionable,  however,  whether  this  was  not  an 
assignment  of  part  of  the  copyright ;  and  an  assignee  must  be 
registered  before  he  can  sue  for  infringement  (6).  If  a  recent 
decision  be  correct,  a  licensee  runs  a  risk  of  losing  the  benefit 
of  his  licence  by  reason  of  the  licensor  subsequently  assigning 
the  entire  copyright  to  a  third  person  without  notice  of  the 
licence.  In  the  case  referred  to,  the  painter  of  a  picture,  after 
giving  a  licence  to  A.  to  publish  it  in  monochrome,  assigned 
the  entire  copyright  to  B.  without  notice  of  the  licence,  and 
then  A.,  without  notice  of  the  assignment,  published  in  mono- 
chrome, and  it  was  held  by  Mr.  Justice  Vaughan  Williams 
that  B.  could  sue  A.  for  infringement  (c).  With  deference, 
however,  the  decision  seems  questionable. 

If  the  proprietor  of  the  copyright  in  a  picture  supplies  to  a  Sale  of 
customer  blocks  for  printing  copies  of  the  picture,  this  does block8- 
not  amount  to  any  assignment  of  the  copyright,  but,  appa- 
rently, confers  a  personal  licence  upon  the  customer  to  print 
from  the  blocks  and  to  use  the  copies  for  the  purposes  for 
which  the  blocks  were  ordered.     Thus,  where  the  plaintiffs' 

(a)  Tuck  v.  Canton  (1882),  51  L.  J.  Q.  B.  363.  See  London  Printing  and 
Publishing  Alliance,  Limited  v.  Cox,  [1891]  3  Ch.  291  ;  60  L.  J.  Oh.  707  ;  65 
U  T.  60  ;  7  T.  L.  R.  738. 

(b)  Liverpool  General  Brokers*  Association  v.  Commercial  Press  (1897),  2  Q.  B.  1, 
not  following  diction  of  Cockburn,  C.J.,  to  the  contrary  in  Wood  v.  Boosey  (1867), 
L.R2Q.B.  340. 

(r)  London  Printing  Alliance  v.  Cox  (1891),  3  Ch.  291. 
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CAP.  III. 


Register. 


Who  to  be 
registered. 


Description 
of  work. 


business  was  to  supply  drawings  to  persons  in  the  carriage 
"  trade  for  advertising  purposes,  and  for  such  purposes  they  sold 
electro  blocks  to  L.  without  any  written  agreement  or  licence, 
it  was  held  that  L.  could  not  authorise  a  third  party  to  print 
from  the  blocks  and  publish  the  drawings  (a). 

By  the  4th  section  it  is  declared  that  a  book  of  registry  shall 
be  kept  at  Stationers'  Hall,  entitled  'The  Register  of  Pro- 
prietors of  Copyright  in  Paintings,  Drawings,  and  Photographs/ 
in  which  shall  be  entered  a  memorandum  of  every  copyright 
to  which  any  person  shall  be  entitled  under  this  Act  (fr),  and 
also  of  every  subsequent  assignment;  and  that  such  memo- 
randum shall  contain  (1)  a  statement  of  the  date  of  the  agree- 
ment or  assignment,  and  (2)  of  the  name  and  place  of  abode 
of  the  person  in  whom  such  copyright  shall  be  vested,  and 
(3)  of  the  author  of  the  work,  together  with  (4)  a  short 
description  of  the  subject  of  the  work;  and,  if  the  person 
registering  shall  so  desire,  (5)  a  sketch,  outline,  or  photograph 
of  the  work. 

It  has  been  doubted  whether  in  this  memorandum  of  regis- 
tration "  abode  "  is  sufficiently  described  by  giving  the  place  of 
business  (c). 

Registration  may  be  in  the  name  of  a  trustee  for  the  pro* 
prietor  (d),  but  a  mere  agent  or  nominee  is  not  such  a  trustee. 
Accordingly  where  the  copyright  in  a  picture  which  belonged 
to  a  limited  company  was  registered  in  the  sole  name  of  their 
managing  director,  and  it  was  not  shown  that  he  was  a  trustee 
of  the  copyright  for  them,  it  was  held  that  he  was  wrongly  on 
the  register,  and  that  joinder  of  the  company  with  him  as 
co-plaintiffs  did  not  render  an  action  for  infringement  main- 
tainable (e). 

It  is  not  a  valid  objection  that  the  registration  does  not 
give  such  a  description  of  the  work  as  may  enable  a  person 
from  it  alone  to  ascertain  whether  he  is  about  to  sell  the 
copy  of  a  registered  work,  for  that  knowledge  may  be  gained 
from  other  sources,  and  the  object  of  the  legislature,  as  pointed 
out  by  the  statute,  is  that  there  shall  be  such  a  description  of 
the  picture  as  to  enable  a  person  who  has  it  before  him  to 

(a)  Cooper  v.  Stephen*  (1895),  1  Ch.  567  ;  72  L.  T.  390  ;  followed,  Marshall  v. 
Bull  (1901),  85  L.  T.  77  ;  as  to  engraving  blocks,  see  sect  1  of  Engraving  Copy- 
right Act,  1734. 

(b)  See  London  Printing  and  Publishing  Alliance,  Limited  v.  Cox  [1891],  3  Ch. 
291 ;  60  L.  J.  Ch.  707  ;  66  L.  T.  60 ;  7  T.  L.  R.  738. 

(c)  Per  Field,  J.,  in  Nottage  v.  Jackson  (1883),  11  Q.  B.  D.  627  ;  52  L.  J.  Q.  B. 
769  ;  32  W.  R.  106  ;  49  L.  T.  339.  The  judgment  of  Field,  J.,  is  given  in  the  Law 
Journal  and  Law  Times  Reports. 

(d)  London  Printing  Alliance  v.  Cox,  supra. 
(<>)  Petty  v.  Taylor  (1897),  1  Ch.  460. 


PAINTINGS,   DRAWINGS,    AND   PHOTOGRAPHS.  381 

judge  whether  or  not  the  registration  applies  to  the  one  he  is    Cap.  hi. 
about  to  copy.    This  was  decided  in  1868.    Mr.  Henry  Graves, 
being  the  proprietor  of  the  copyright  in  two  paintings  in  oil 
and  in  a  photograph,  entered  them  under  this  section,  thus : 
"  Painting  in  oil, '  Ordered  on  Foreign  Service ' ;  painting  in 
oil, '  My  First  Sermon ' ;  photograph,  '  My  Second  Sermon/  n 
The  first  picture  represented  an  officer  taking  leave  of  a  lady ; 
the  second,  a  young  child  sitting  in  a  pew,  apparently  listening 
with  her  eyes  wide  open ;  the  photograph  represented  the  same 
child  asleep  in  a  pew ;  and  it  was  considered  that  the  nature 
and  subject  of  the  works  were  sufficiently  described  under  this 
section.     "If  we  consider  it  as  a  question  of  fact,"  observed 
Mr.  Justice  Blackburn,  "  there  can  be  no  reasonable  doubt  that 
the   description   of  each  of  the  pictures  is  sufficient.     The 
picture,  '  Ordered   on  Foreign  Service,'  represents  an  officer 
who  is  ordered  abroad,  taking  leave  of  a  lady,  and  no  one  can 
doubt    that   is   the   picture   intended.     So   again   'My  First 
Sermon '  describes  with  sufficient  exactness  a  child,  impressed 
with  the  novelty  of  her  situation,  sitting  in  a  pew,  and  listening 
with  her  eyes  open ;  while  the  same  child,  fast  asleep  in  a  pew, 
forms  the  subject  of  *  My  Second  Sermon.'     Who  can  doubt 
that  in  each  of  these  cases  the  description  is  sufficient  ?     There 
may  be  a  few  instances  in  which  the  mere  registration  of  the 
name  of  the  picture    is  not  sufficient;    for  instance,  Sir  E. 
Landseer's  picture  of  a  Newfoundland  dog  might  possibly  be 
insufficiently  registered  under  the  description  of'  A  distinguished 
Member  of  the  Humane  Society.'     Similarly,  the  well-known 
picture  called  '  A  Piper  and  a  Pair  of  Nutcrackers,'  representing 
a  bullfinch  and  a  pair  of  squirrels,  might  not  be  accurately 
pointed  out  by  its  name.     In  either  of  those  cases  the  names 
would  scarcely  be  sufficient,  and  it  would  be  advisable  for  a 
person  proposing  to  register  them  to  add  a  sketch  or  outline 
of  the  work.     But  when  the  subject  is  indicated,  as  it  is  here, 
it  seems  to  be  merely  a  question  of  fact  whether  the  descrip- 
tion affords  enough  information,  and  I  cannot  doubt  that  it 
does"  (a). 

A  memorandum  of  every  copyright  and  of  subsequent  as-  what  to  be 
signments  is  to  be  entered  in  the  register,  but  it  is  not  necessary  J^*?^ on 
that  any  agreement  in  writing  should  be  made  or  entered  on 
the  register  where  registration  is  in  the  name  of  the  person  for 
or  on  behalf  of  whom  a  drawing  is  made  or  executed  for  a 
good  or  valuable  consideration  (b). 

(a)  Ex  parte  Beal  (1868),  Law  Rep.  3  Q.  B.  387 ;  37  L.  J.  (Q.B.)  161  ;  S.  C. 
18  L.  T.  285.  (b)  Petty  v.  Taylor  (1897),  1  Ch.  466. 
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cap.  hi.         It  must  be  remembered  that  if  pictures  are  used  to  illustrate 

books,  registration  of  the  books  under  the  Literary  Copyright 

Act,  1842,  will  be  sufficient  to  protect  the  illustrations  (a),  unless 

the  copyright  in  the  letter-press  and  in  the  illustrations  is  in 

different  persons,  when  registration  must  be  effected  under 

both  that  Act  and  the  Copyright  (Fine  Arts)  Act  (b). 

Benefit  of  It  is  further  enacted  by  the  4th  section  that  no  proprietor 

ciaiin^untii  °f  ^y  copyright  shall  be  entitled  to  the  benefit  of  this  Act 

after  regis-     until  such  registration,  and  no  action  shall  be  sustainable  nor 

any  penalty  be  recoverable  in  respect  of  anything  done  before 

registration. 

In  a  recent  case,  Lopes,  L.J.,  expressed  an  opinion  that  by 
this  section  the  proprietor  of  the  copyright  was  with  regard  to 
the  right  to  recover  damages  and  penalties  placed  until  regis- 
tration in  the  same  position  as  if  he  had  no  copyright ;  and 
that  the  making  of  the  copies  before  registration  and  the  sale 
of  these  copies  after  registration  were  so  connected  together 
that  the  proprietor  of  the  copyright  could  not  recover  either 
damages  or  penalties  in  respect  of  the  sale.  Lord  Esher,  M.R., 
and  Lindley,  L.J.,  however,  were  of  opinion  that  though  by 
reason  of  the  section  the  proprietor  of  the  copyright  could  not 
recover  damages  for  the  making  of  the  unauthorized  copies 
before  the  registration,  they  were  entitled  to  damages  for  the 
sale  of  these  copies  after  the  registration,  but  that  the  pro- 
prietor of  the  copyright  could  not  recover  penalties  in  respect 
of  the  sale  of  such  copies  after  registration  (c). 

In  the  case  referred  to  the  plaintiffs  were  art  publishers, 
and  were  assignees  of  the  copyright  in  a  water-colour  drawing 
entitled  '  Sounding  the  Charge/  In  January  1884,  the  plain- 
tiffs employed  the  defendant,  who  was  a  printer  carrying  on 
business  in  Berlin,  to  produce  2000  copies  of  the  drawing. 
The  defendant  executed  the  order,  but  also  produced  a  number 
of  copies  on  his  own  account  without  the  knowledge  of  the 
plaintiffs,  and  some  of  the  copies  so  produced  were  imported 
into  England  afterwards.  On  January  21,  1886,  the  plaintiffs 
registered  their  copyright  in  the  drawing.  After  such  regis- 
tration the  defendant  sold  copies  in  England,  and  the  plaintiffs 
then  commenced  an  action  claiming  penalties  under  sect.  6 
and  damages  under  sect.  11  of  the  Copyright  Act,  1862.     It 

(a)  Maple  v.  Junior  Army  and  Navy  Store*  (1882),  21  Ch.  D.  369:  Corny**  v. 
Hyde  (1895),  W.  N.  9  ;  43  W.  R.  266  ;  Marshall  v.  Bull  (1901),  85  L.  T.  77. 

(b)  Petty  v.  Taylor,  ubi  sup. 

(c)  Tuck  f  Son*  v.  Prietter  (1887),  19  Q.  B.  D.  48,  629 ;  57  L.  T.  110  ;  19  Q.  B.  D. 
629  ;  56  L.  J.  Q.  B.  653  ;  36  W.  R.  93  (C.A.) ;  S.  C.  Tmk  $  Son*  v.  The  Continental 
Printing  Co.  (1887),  3  T.  L.  R.  150,  661,  826  ;  Trmtzrh  v.  Bee*,  W.  N.  (1887),  150  ; 
3  T.  L.  R  773. 
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was  held  that  the  statute  gave  no  remedy  for  infringement  of  Cap-  in- 
common  law  right,  and  by  sect.  4  the  plaintiffs  were  not 
entitled  to  recover  in  respect  of  anything  done  before  registra- 
tration,  and  that  the  sale  after  registration  of  copies  made  and 
imported  before  registration  was  not  unlawful  so  as  to  give  a 
right  of  action.  In  the  court  of  first  instance,  Mr.  Justice  Day 
held  that  the  case  did  not  come  within  the  words  "  knowing 
that  any  such  repetition,  copy,  or  other  imitation  has  been 
unlawfully  made"  in  sect.  6,  and  from  this  there  was  an 
appeal  to  the  Divisional  Court. 

On  this  appeal  the  view  of  Mr.  Justice  Day  was  confirmed 
by  Mr.  Justice  Grove  and  Mr.  Justice  Denman,  but  upon  appeal 
to  the  Court  of  Appeal  that  court  reversed  the  decision  of  the 
Divisional  Court,  the  Master  of  the  Rolls  in  delivering  judgment, 
saying :  "  The  question  was  whether  a  person  might  sell  after 
registration  copies  made  before  registration.  The  proprietor  of 
the  copyright  could  not  sue  in  respect  of  the  making  of  copies 
before  registration.  But  he  could  sue  for  the  sale  of  the 
copies  so  made,  as  copyright  existed  at  the  time  when  the 
copies  were  made  (sic).  The  word  '  unlawful '  meant  without 
the  consent  of  the  proprietor.  Therefore  every  proprietor  of 
a  work  which  was  pirated  before  registration  could  bring  an 
action  for  a  sale  or  other  wrong  committed  after  registration. 
Accordingly  both  under  the  general  law  and  under  the  statute 
the  plaintiffs  were  entitled  to  an  injunction  and  the  damages. 
As  to  whether  the  plaintiffs  were  entitled  to  penalties  different 
considerations  arose." 

In  this  case  the  Court  of  Appeal  also  held  that  there  was  Proprietor 
an  implied  contract  that  the  defendant  should  not  make  any  b^h^ 
copies  of  the  drawing  other  than  those  ordered  by  the  plain-  faith  without 
tiffs,  and  that,  independently  of  the  statute,  the  plaintiffs  were  re&,8trat,on- 
entitled  to  an  injunction  and  damages  by  reason  of  the  defen- 
dant's breach  of  contract. 

Similarly,  a  person  who  has  his  photograph  taken,  and  pays 
for  the  sitting,  can  sue  the  photographer  for  improperly  multi- 
plying copies  of  the  photograph  as  an  infringement  of  his 
copyright  if  he  has  registered,  but,  even  without  registration, 
he  can  sue  for  breach  of  the  implied  contract  that  the  photo- 
grapher will  not  sell  or  exhibit  copies  without  the  sitter's 
consent  (a). 

The  4th  section,  though  it  prevents  an  assignee  from  suing  ah  aseign- 
for  penalties,  before  the  assignment  to  him  has  been  regis-  n0etnbt?^. 

tered. 
(a)  Mlard  y.  Photographic  Co.  (1888),  40  Ch.  D.  345  ;  58  L.  J.  Ch.  251. 
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cap.  hi.  tered  (a),  does  not  render  it  necessary  that  all  or  any  previous 
assignment  should  also  be  registered,  or  that  the  copyright  of 
the  original  author  should  be  registered  (b).  Registration  of 
the  proprietorship  of  the  copyright  is  only  primd  facie  evidence 
of  title,  and  may  be  rebutted  by  the  terms  of  the  assignment 
of  the  copyright  to  the  person  who  has  made  the  registra- 
tion (c). 

The  enactments  of  the  5  &  6  Vict.  c.  45,  in  relation  to  the 
registry  thereby  prescribed,  are  applicable  to  the  registry  under 
the  25  &  26  Vict.  c.  68,  except  that  the  forms  of  entry  pre- 
scribed by  the  earlier  Act  may  be  varied  under  the  latter  to 
meet  the  circumstances  of  any  case(tf).  Consequently,  the 
making  of  false  and  fraudulent  entries  of  proprietorship  of 
copyright  for  any  purpose,  either  to  acquire  property  in  such 
copyright  or  to  improperly  restrain  the  publication  or  copying 
of  works  in  which  no  copyright  lawfully  exists,  is  a  misde- 
meanor. And  the  person  aggrieved  may  apply  to  the  court  or 
a  judge  to  obtain  an  order  for  the  cancellation  or  substitution 
of  names  so  inserted  (e). 
Rectification  A  person  who  has  been  convicted  of  infringing  the  copy- 
of  register,  ^ght  in  certain  paintings  and  photographs  of  the  registered 
proprietor,  but  who  sets  up  no  title  in  himself  or  adduces  no 
evidence  to  rebut  the  primd  facie  evidence  of  proprietorship 
afforded  by  the  book  of  registry,  is  not  a  person  "  aggrieved  " 
within  the  meaning  of  this  or  the  14th  section  of  the  5  &  6 
Vict.  c.  45. 

u  A  person,"  said  Hannen,  J.  (/),  "  to  be '  aggrieved '  within 
the  meaning  of  the  statute  must  show  that  the  entry  is  incon- 
sistent with  some  right  that  he  sets  up  in  himself  or  in  some 
other  person,  or  that  the  entry  would  really  interfere  with 

(a)Dupuy  v.  Dilkes,  W.  N.  (1879),  145;  48  L.  J.  Ch.  682.  'The  Young 
Cricketer' ;  Liverpool  General  Brokers  v.  Commercial  Press  (1897),  2  Q.  B.  1. 

(h)  He  Walker  $  Grates  (1869),  20  L.  T.  Q.  B.  877  ;  L.  R.  4  Q.  B.  715  ; 
Trmtzeh  v.  Bees,  W.  N.  (1887),  150  ;  3  T.  L.  R.  773. 

(c)  Lucas  v.  Cooke  (1880),  13  Ch.  Div.  872.     '  Going  to  Work.1 

(d)  The  Royal  Commissioners  in  their  report  on  Copyright,  in  1878,  recommended 
that  registration  of  paintings  and  drawings  should  not  be  insisted  on  as  long  as  the 

{>roperty  in  the  picture  and  the  copyright  were  vested  in  the  same  person,  but  that 
f  the  copyright  were  separated  by  agreement  from  the  property  in  the  picture,  there 
should  be  compulsory  registration,  and  that  the  register  should  show— 

(a)  The  date  of  the  agreement. 

(b)  The  names  of  the  parties  thereto. 

(c)  The  names  and  places  of  abode  of  the  artist,  and  of  the  person  in  whom  the 

copyright  is  vested. 

(d)  A  short  description  of  the  nature  and  subject  of  the  work,  and,  if  the  person 

registering  so  desires,  a  sketch,  outline,  or  photograph  of  the  work  in 
addition  thereto. 
As  to  engravings,  prints,  and  photographs,  however,  they  thought  registration 
should  be  compulsory. 
{e)  Chappell  v.  Purday  (1845),  12  M.  &  W.  303. 
( f)  Qrares's  Case  (1869),  L  R.  4  Q.  B.  724  ;  20  L.  T.  877. 
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some  intended  action  on  the  part  of  the  person  making  the    cap.iii. 
application." 

"  It  seems/'  said  Blackburn,  J.,  in  the  same  case,  "  that  to 
make  a  person  aggrieved  within  the  meaning  of  the  statute, 
the  applicant  must  have  some  substantial  objection,  and  one 
going  to  the  merits  of  the  registered  proprietor's  title ;  then 
the  court  may  direct  an  issue,  or  have  the  question  other- 
wise disposed  of,  or,  if  they  think  this  the  proper  course, 
may  set  aside  or  expunge  the  entry.  But  I  do  not  think  it  is 
enough  to  entitle  a  person  to  say  that  he  is  aggrieved,  and 
that  the  entry  ought  to  be  expunged,  that,  although  the  regis* 
tered  proprietor  has  a  complete  title  in  equity  and  in  good 
sense,  yet  there  is  some  slip  either  in  the  signing  of  the 
memorandum  or  in  the  spelling  of  a  name  ;  this  would  be  my 
view  if  it  were  necessary  to  decide  this,  question." 

An  application  under  the  14th  section  was  made  to  the  Expunging 
High  Court  of  Justice,  Queen's  Bench  Division,  in  February  Krister. 
1876,  for  an  order  to  expunge  from  the  register  the  entry  of 
the  copyright  of  the  well-known  picture  called  '  The  Roll 
Call,'  painted  by  Miss  Elizabeth  Thompson,  who,  by  an  agree- 
ment dated  the  11th  of  May,  1874,  had  sold  the  copyright  to 
Messrs.  Dickinson  and  Co.  for  the  sum  of  £1200.  It  appeared 
that  the  copyright  was  not,  in  fact,  vested  in  Miss  Thompson, 
and  she  had  no  right  to  assign  it.  She  had  painted  the 
picture  on  commission  for  a  gentleman  named  Galloway,  who 
had  paid  her  £100  in  advance.  There  was  no  contest  as  to 
the  ownership  of  the  copyright;  it  was  conceded  that  Mr. 
Galloway  held  it.  He  had  parted  with  the  picture  to  the 
Queen  for  the  same  price  he  himself  had  paid  for  it,  but  as 
this  did  not  carry  the  copyright,  it  still  remained  in  Mr. 
Galloway.  Mr.  Galloway  did  not  oppose  the  application,  and 
an  order  to  expunge  the  entries  so  as  not  to  affect  the  rights 
to  the  copyright  was  made. 

There  is  no  appeal  to  a  Divisional  Court  from  an  order  ex- 
punging an  entry  made  by  a  Vacation  Judge  sitting  as  a 
Divisional  Court  (a),  and  probably  no  appeal  at  all. 

Invasion  of  the  property  is  guarded  against  by  the  6  th  Infringement 
section,  which  provides  that  if  the  author,  after  having  sold  or  o£  the  nght' 
disposed  of  the  copyright,  or  if  any  other  person  not  being  the 
proprietor  for  the  time  being  of  the  copyright,  shall  (1)  repeat, 
copy,  colourably  imitate,  or  otherwise  multiply  for  sale,  hire, 
exhibition,  or  distribution,  or  (2)  cause  or  procure  to  be  re- 
peated, copied,  imitated,  or  otherwise  multiplied  for  sale,  hire, 

(a)  In  the  matter  of  «  The  Young  Duchess  •  (1892),  8  T.  L.  R,  41. 

2    B 
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cap.  ill.  exhibition,  or  distribution,  any  such  work  or  the  design  thereof, 
or  (3)  knowing  that  any  such  repetition  (a),  copy  or  other  imi- 
tation has  been  unlawfully  made,  shall  import  into  the  United 
Kingdom,  or  (4)  sell,  publish,  let  to  hire,  exhibit  or  distribute, 
or  offer  for  sale,  hire,  exhibition,  or  distribution,  or  (5)  cause 
or  procure  to  be  imported,  sold,  published,  let  to  hire,  distri- 
buted or  offered  for  sale,  hire,  exhibition,  or  distribution  any 
repetition,  copy,  or  imitation  of  the  said  work,  or  of  the  design 
thereof,  such  person,  for  every  such  offence,  shall  forfeit  to  the 
proprietor  of  the  copyright  for  the  time  being  a  sum  not 
exceeding  £10 :  and  all  such  repetitions,  copies,  and  imitations, 
and  all  negatives  of  photographs  made  for  the  purpose  of  obtaining 
such  copies,  shall  be  forfeited  to  the  proprietor  of  the  copyright. 
Under  this  clause,  where  the  subject  of  a  picture  is  copied, 
it  is  of  no  consequence  whether  that  is  done  directly  from  the 
picture  itself  or  through  intervening  copies ;  if,  in  result,  that 
which  is  produced  be  an  imitation  of  the  picture,  then  it  is 
immaterial  whether  that  be  arrived  at  directly  or  by  inter- 
mediate steps.  A  copy,  therefore,  from  an  intervening  copy  is  a 
copy  from  the  original  work,  and  within  the  prohibitory  clauses 
of  the  statute  (J).  Nor  does  the  copying  refer  merely  to  the 
imitation  of  a  painting  by  a  painting,  or  drawing  by  a  drawing, 
or  a  photograph  by  a  photograph,  so  that  a  photograph  of  a 
drawing,  or  a  drawing  of  a  painting,  protected  by  the  Act, 
would  be  a  piracy.  For,  on  inspecting  the  1st  section,  which 
is  the  key  to  the  whole  Act,  it  gives  to  the  author  of  every 
original  painting,  drawing,  or  photograph  the  sole  and  exclusive 
right  of  copying,  engraving,  reproducing,  and  multiplying  such 
painting  or  drawing  and  the  design  thereof,  or  such  photograph 
and  the  negative  thereof,  by  any  means  and  of  any  size ;  and 
the  terms  used  are  so  extensive  that  it  is  plain  that  a  photo- 
graph of  a  painting,  of  a  drawing,  or  of  another  photograph  made 
without  the  consent  of  the  owner,  though  of  a  different  size, 
provided  it  be  a  reproduction  of  the  design,  is  an  infringement 
such  as  would  subject  the  maker  to  the  penalty. 
Copy  of  part.  Thus  where  a  man  had  a  drawing  of  his  wife  made,  having 
attached  to  her  arm  and  dress  a  dress-holder,  a  patented 
invention  of  his  own,  and  substituted  for  his  wife's  head  that 
of  the  Princess  of  Wales,  taken  from  a  photograph,  the 
copyright  in  which  belonged  to  the  plaintiff,  and   from  the 

(a)  Actus  nonfacit  reutn,  nisi  mens  sit  rea  {Reg.  v.  Sleap,  8  Cox,  C.  C.  472  ;  Reg. 
v.  Cohen,  ibid.  41  ;  Hearne  v.  Qarton  (1859),  28  L.  J.  (M.C.)  216) ;  as  to  the  licence 
required  to  copy  photographs,  Bee  Strahan  v.  Graham  (1867),  16  L.  T.  87:  17 
L.  T.  457. 

(b)  Ex  parte  Real  (1868),  L.  R.  3  Q.  B.  387. 
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combination  bo  obtained  made  and  printed  cabinet-size  photo-     Cap.iil 
graphs  for  the  purpose  of  advertising  his  invention,  that  was 
held  to  be  an  infringement  (a). 

In  another  case,  the  plaintiff  was  the  owner  of  the  copyright 
m  a  picture  and  engraving  known  as  •  Can't  you  talk  ? '  which 
represented  a  collie  dog  seated  on  his  haunches  on  a  stone  floor 
looking  down  at  the  upturned  face  of  a  child ;  there  was  a  wall 
in  the  background  with  a  door  on  one  side  through  which  a 
cat  was  looking ;  above  the  dog  was  a  table  on  which  was  a 
tub  with  a  spoon  in  it.  The  defendants  were  the  owners  of  a 
periodical  in  which  was  a  wood-cut  that  almost  exactly  re- 
produced the  whole  of  the  plaintiff's  engraving,  with  the 
exception  of  the  child,  whose  position  was  replaced  by  a  tortoise 
and  two  cats.  The  wood-cut  was  given  as  an  illustration  of  a 
story  entitled  '  A  Strange  Visitor/  It  was  held  that,  as  the 
defendants  had  taken  a  substantial  portion  of  the  plaintiff's 
engraving  and  reproduced  it  in  the  wood-cut  with  slightly 
different  surroundings,  this  constituted  an  infringement  of  the 
plaintiff's  copyright,  and  that  the  latter  was  accordingly  entitled 
to  an  injunction  (J). 

Before  the  existence  of  statutory  copyright  in  paintings,  it 
was  held  by  the  Irish  Chancery  Court,  that  the  owner's  com- 
mon law  rights  in  a  painting  were  not  prejudiced  by  his  public 
exhibition  of  it.  The  case  referred  to  is  Turner  v.  Bobinsm  (c). 
The  defendant  was  charged  with  piracy  in  having  made  for 
sale  copies  of  a  painting  representing  the  death  of  Chatterton. 
He  denied  direct  copying,  but  admitted  that  he  had  seen  the 
original  while  on  exhibition,  and  said  that  he  had  made  his  photo- 
graph from  an  arrangement  of  figures,  objects,  and  scenery  which 
he  had  prepared  in  his  own  gallery.  He  further  admitted  that  he 
had  made  the  arrangement  from  his  recollection  of  the  painting, 
and  with  a  view  of  presenting  a  stereoscopic  photograph  of  the 
same  representation  as  that  given  by  the  painting.  The  court 
declared  this  to  be  an  unlawful  use  of  the  plaintiff's  property. 

The  Lord  Justice  of  Appeal  said :  "  The  stereoscopic  slides 
are  not  photographs  taken  directly  from  the  picture,  in  the 
ordinary  mode  of  copying ;  but  they  are  photographic  pictures 
of  a  model  itself  copied  from,  and  accurately  imitating  in  its 
design  and  outline,  the  petitioner's  painting.  It  is  through 
this  medium  that  the  photograph  has  been  made  a  perfect 

(a)  Tfie  London  Stereoscopic  and  Photographic  Co.,  Limited  v.  Kelly  and  others 
(1888),  5  T.  L.  R.  169. 

lb)  Brooks  y.  Religious  Tract  Society,  W.  N.  (1895)  25  ;  45  W.  R.  476  ;  Hanfstaengl 
v.  Empire  Palace  (1895),  11  T.  L.  R.  314,  368. 

(e)  (1860),  10  Ir.  Ch.  121,  510. 
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Cap.  itt.  representation  of  the  painting.  Thus  the  object  contrived  and 
achieved,  and  the  consequent  injury,  are  the  very  same  as  if 
the  copy  had,  in  breach  of  confidence,  been  made  on  the  view, 
and  by  the  eye ;  and  no  court  of  justice  can  admit  that  an 
act  illegal  in  itself  can  be  justified  by  a  novel  or  circuitous 
mode  of  effecting  it  If  it  is  illegal,  so  must  the  contrivance 
be  by  means  of  which  it  was  effected." 
Photograph  In  one  case  (a)  it  was  contended  that  a  photograph  of  an 
"rod  °tjginal  ©^graving  was  not  an  original  production  within  the  meaning 
of  the  Act.  In  overruling  this  objection,  Mr.  Justice  Blackburn 
said:  "The  distinction  between  an  original  painting  and  its 
copy  is  well  understood,  but  it  is  difficult  to  say  what  is  meant 
by  an  original  photograph.  All  photographs  are  copies  of 
some  object,  such  as  a  painting  or  a  statue,  and  it  seems  to 
me  that  a  photograph  taken  from  a  picture  is  an  original 
photograph,  in  so  far  that  to  copy  it  is  an  infringement  of  this 
statute.  As  I  have  already  pointed  out,  by  section  2,  although 
it  is  unlawful  to  copy  a  photograph  or  the  negative,  it  is  per- 
mitted to  copy  the  subject-matter  of  the  photograph  by  taking 
another  photograph. 
Absence  of  The  question  of  artistic  merit  is  sometimes  taken  into  con- 
artistio  merit,  gyration  where  at  least  there  is  not  an  exact  reproduction. 
Thus  where  a  plaintiff  conceived  the  idea  of  printing  and  pub- 
lishing cards  bearing  a  representation  of  a  hand  holding  a 
pencil  in  the  act  of  completing  a  cross  within  a  square,  with  a 
view  to  such  cards  being  used  at  elections  by  illiterate  voters, 
and  procured  an  artist  to  make,  under  his  directions,  a  drawing 
of  the  representation  above  described,  and  subsequently  to  the 
registration  (which  on  other  grounds  was  held  to  be  bad)  the 
defendants  published  similar  cards  with  a  hand,  holding  a 
pencil,  in  the  act  of  completing  a  cross  in  a  particular  square 
of  a  voting  paper,  but  the  hand  in  the  defendant's  cards  was 
in  a  slightly  different  position,  though  the  idea  was  clearly 
taken  from  plaintiff's  cards ;  and  it  appeared  that  neither  the 
plaintiffs  nor  the  defendants'  drawings  were  of  any  artistic 
merit,  it  was  held  that  an  action  for  infringement  of  copyright 
could  not  be  maintained,  on  the  ground  that  the  plaintiff's 
drawing  was  so  far  not  the  subject  of  copyright  that  it  was 
not  entitled  to  protection  against  an  imitation  which  was  not 
an  exact  reproduction  (6).  It  is  clear  that,  in  the  opinion  of 
Lord  Justice  Bowen,  in  Nottage  v.  Jackson  (c),  the  statute  relates 

{a)  Graves  case  (1869),  L.  R.  4  Q.  B.  723. 

(b)  Kenrick  $  Co.  v.  Laurence  $  Co.  (1890),  25  Q.  B.  D.  99  ;  38  W.  B.  779. 

(e) 1(1883),  11  Q.  B.  D.  627. 
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only  to  works  of  art  of  some  sort  or  other.  He  considered,  to  Cap,  m, 
put  his  opinion  in  the  language  of  Mr.  Justice  Wills  in  the 
subsequent  case  of  Kenrick  and  Co.  v.  Zatvrenee  and  Co.  (a),  that 
it  was  the  product  of  the  artistic  faculty  that  was  intended  to  be 
primarily,  at  all  events,  the  subject  of  copyright — the  thing  to 
be  protected  by  the  Act. 

This  point,  which  is  of  considerable  importance,  was  fully 
treated  by  Mr.  Justice  Wills.  He  says  (b) :  "  The  mere  choice 
of  subject  can  rarely,  if  ever,  confer  upon  the  author  of  the 
drawing  an  exclusive  right  to  represent  the  subject ;  and  cer- 
tainly, where  the  subject  chosen  is  merely  the  representation 
to  the  eye  of  a  simple  operation  which  must  be  performed  by 
every  person  who  records  a  vote,  there  cannot  possibly  be  an 
exclusive  right  to  represent  in  a  picture  that  operation.  It 
may  well  be  that  something  special  in  the  way  of  artistic  treat- 
ment even  of  this  simple  operation,  if  it  existed,  might  be  the 
subject  of  copyright ;  but  nothing  of  the  kind  has  been  sug- 
gested or  exists  in  the  present  case,  and  if  it  does  exist  without 
being  discovered  it  has  not  been  imitated,  for  there  is  nothing 
which  by  any  flight  of  imagination  can  be  called  artistic  about 
either  the  plaintiffs  or  the  defendants'  representation  of  a  hand 
making  the  mark  of  a  cross.  It  may  be  also  that  even  the 
coarsest,  or  the  most  commonplace,  or  the  most  mechanical 
representation  of  the  commonest  object  is  so  farprotected  in  regis- 
tration that  an  exact  reproduction  of  it,  such  as  photography, 
for  instance,  would  produce,  would  be  an  infringement  of  copy- 
right. But  in  such  a  case  it  must  surely  be  nothing  short  of 
an  exact  literal  reproduction  of  the  drawing  registered  that  can 
constitute  the  infringement,  for  there  seems  to  be  in  such  a 
case  nothing  else  that  is  not  the  common  property  of  all  the 
world.  It  is  possible  that  in  this  case  the  proprietors  of  the 
drawing  may  have  a  right  to  be  protected  from  a  reproduction 
of  their  picture  of  a  hand  drawing  a  cross,  in  which  every  line, 
dot,  measurement,  and  blank  space  shall  be  rendered  exactly 
as  in  the  original,  or  in  which  the  variations  from  such  minute 
agreement  shall  be  microscopic.  But  I  cannot  possibly  see 
how  they  can  make  a  higher  claim,  or  say  that  because 
they  have  registered  a  drawing  of  a  hand  pencilling  a  cross 
within  a  square,  that  no  other  person  in  the  United  Kingdom 
is  at  liberty  to  draw  a  hand  pencilling  a  cross  within  a 
square  for  perhaps  the  next  half  century.  The  plaintiff,  Mr. 
Jefferson,  put  his  case  as  high  as  that  proposition,  for  he  said 
he  might  wish  to  claim  applications  of  the  picture  to  subjects 

(a)  25  Q.  8.  D.  99, 104.  (b)  26  Q.  B.  D.  99, 102. 


390  THE  LAW  OF  COPYRIGHT. 

.Cap.  hi.  other  than  voting  cards.  It  is  obvious  that,  unless  there  be  a 
copyright  in  the  subject,  any  other  person  who  wishes  to  draw 
a  hand  pencilling  a  cross  within  a  square,  cannot  help  pro- 
ducing something  so  like  the  plaintiffs'  design  as  to  look  very 
like  a  colourable  imitation  of  it.  Now,  it  may  or  may  not  be 
very  shabby  conduct  on  the  part  of  the  defendant  to  wish  to 
represent  a  hand  pencilling  a  cross  within  a  square,  notwith- 
standing that  the  plaintiffs  were  first  in  the  field,  and  notwith- 
standing that  but  for  the  picture  used  by  the  plaintiffs  they 
might  never  have  thought  of  making  theirs ;  but  I  cannot  see 
why  they  should  be  precluded,  for  the  next  fifty  years  perhaps, 
from  representing  in  a  picture  the  act  which  every  voter  per- 
forms when  he  records  his  vote,  simply  because  one  of  the 
plaintiffs  first  thought  of  doing  so,  any  more  than  if  a  new 
article  of  commerce  were  introduced  of  extensive  distribution, 
and  very  simple  and  definite  shape  and  proportions,  and  a 
drawing  of  it  were  made  for  one  firm,  all  other  persons  should 
be  precluded  from  making  a  drawing  which,  if  it  truthfully 
represented  the  same  thing,  must  be  exceedingly  like  the  first 
drawing;  nor,  even  though  the  draughtsman  of  the  second 
drawing  might  never  have  seen  the  original  article,  or  might 
have  derived  his  knowledge  of  its  existence  and  aspect  solely 
from  the  first  drawing.  If  a  new  and  very  simple  tea-caddy 
were  represented  first  by  A.  in  a  drawing  which  he  registered, 
I  cannot  conceive  that  he  could  during  his  whole  life  prevent 
B.  from  drawing  the  same  tea-caddy,  and  even  from  drawing  it 
from  his  recollection  of  A.'s  picture,  nor  that  A.  could  claim 
copyright  except  in  the  extremely  limited  and  useless  sense  in 
which  I  have  suggested  that  a  copyright  might  exist  for  a 
registered  drawing  of  even  such  a  subject.  In  the  present 
instance,  what  the  plaintiffs  claim  is  really  a  right  to  prevent 
any  one  else  from  drawing  the  same  subject  as  that  of  his 
drawing.  If  he  has  a  copyright  in  the  subject  there  is  a  colour- 
able imitation,  because  the  subject  is  not  altered  by  changing 
the  position  of  the  hand  and  adding  the  indications  of  a  shirt- 
sleeve. But  it  is  clear  that  there  is  no  copyright  in  the 
subject.  As  for  the  manner  of  treating  the  subject,  there  «an 
be  no  copyright  in  that,  for  if  the  thing  to  be  represented  be 
represented  at  all  it  is  impossible  to  treat  it  in  any  other  way. 
It  seems  to  me,  therefore,  that  although  every  drawing  of 
whatever  kind  may  be  entitled  to  registration,  the  degree  and 
kind  of  protection  given  must  vary  greatly  with  the  character 
of  the  drawing,  and  that  with  such  a  drawing  as  we  are  dealing 
with,  the  copyright  must  be  confined  to  that  which  is  special 
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to  the  individual  drawing  over  and  above  the  idea — in  other  Qap.jJL 
words,  the  copyright  is  of  the  extremely  limited  character 
which  I  have  endeavoured  to  describe.  A  square  can  only  be 
drawn  as  a  square,  a  cross  can  only  be  drawn  as  a  cross,  and 
for  such  purposes  as  the  plaintiffs'  drawing  was  intended  to 
fulfil  there  are  scarcely  more  ways  than  one  of  drawing  a  pencil 
or  the  hand  that  holds  it.  If  the  particular  arrangement  of 
square,  cross,  hand,  or  pencil  be  relied  upon,  it  is  nothing  more 
than  a  claim  of  copyright  for  the  subject,  which,  in  my  opinion, 
cannot  possibly  be  supported." 

The  question  of  what  amounts  to  an  infringement  of  the  "  Living 
copyright  in  a  picture  was  fully  dealt   with  in  what  have Flcture8-" 
been  called  the  "  Living  Picture  n  cases  (a). 

The  defendants,  the  Empire  Palace,  in  the  year  1894, 
produced  on  their  stage  certain  tableaux  vivants,  which  were 
intended  to  be  representations  of  pictures  the  copyright  in 
which  belonged  to  the  plaintiff.  .  The  representations  were 
exact  reproductions,  as  tableaux  vivants,  of  the  pictures,  and 
the  backgrounds,  taken  from  photographs  of  the  original 
pictures,  were  painted  on  canvas,  the  whole  being  enclosed  in 
a  large  gilt  frame.  The  plaintiff  gave  notice  of  motion  for  an 
interlocutory  injunction  to  restrain  this  exhibition,  contending 
that  the  groups  of  living  persons  were  a  reproduction  of  the 
design  of  his  pictures  within  the  meaning  of  the  Act  of  1862. 
The  motion  coming  on  for  hearing  before  Mr.  Justice  Stirling, 
that  learned  Judge  was  of  opinion  that  the  representation  of 
the  designs  of  the  pictures  by  means  of  groups  of  living 
persons  was  no  infringement  of  the  plaintiff's  rights,  and  upon 
the  defendants  undertaking  to  keep  until  the  trial  the  back- 
grounds to  the  "  Living  Pictures,"  or  to  take  and  keep  photo- 
graphs of  the  backgrounds  used  in  respect  thereof,  and  to 
keep  an  account  of  the  moneys  received  at  all  exhibitions  at 
which  any  such  backgrounds  were  exhibited,  and  the  number 
of  times  each  such  background  was  exhibited,  no  order  was 
made  on  the  motion.  The  plaintiff  thereupon  appealed  to  the 
Court  of  Appeal,  who  confirmed  the  opinion  of  Mr.  Justice 
Stirling,  and  dismissed. the  appeal  (&). 

In  giving  judgment,  Lord  Justice  Lindley,  after  referring  to 
the  terms  of  section  1  of  the  Act,  said :  "  We  are  asked  to  say 
that  the  words  '  copying  and  reproducing  by  any  means ' 
include  reproducing  in  the  sense  of  imitating  or  representing 

(a)  Hanfgtaengl  v.  Empire  Palace  (1894),  2  Ch*  1 ;  Hanfrtaengl  v.  Newne*  (1894), 
3  Ch.  109  ;  Haftfttaengl  v.  Baine*  $  Co.  (1895),  A.  0.  20. 

(b)  Hanfstaengl  v.  Empire  Palace  (1894),  2  Ch.  1. 
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Cap.  in.  by  means  not  equivalent  to  drawing  or  painting  or  photo- 
graphing,  or  any  such  means,  but  by  totally  different  means, 
by  the  exhibition  of  living  figures.  Is  that  what  is  aimed  at  ? 
It  appears  to  me  obviously  and  plainly  it  is  not.  When  we 
look  at  the  language  used,  where  an  idea  of  that  kind  was 
present  to  the  mind  of  the  Legislature,  we  find  a  totally 
different  class  of  words  selected.  The  word  '  represent '  is  the 
word  used  in  the  Dramatic  Copyright  Act  (3  &  4  Will.  IV. 
c.  15),  but  there  is  not  a  word  about  representing  in  the  Act 
with  which  we  are  dealing.  It  does  not  say  that  the  author 
of  a  picture  shall  be  entitled  to  prevent  anybody  from  repre- 
senting his  picture.  It  is  intended  to  protect  the  author  of 
the  picture  from  anybody's  producing  a  painting,  drawing,  or 
photograph  of  his  picture  so  as  to  compete  with  him  in  the 
market.  The  language  appears  to  me  to  be  incapable  of  being 
stretched  so  as  to  touch  such  a  representation  as  is  sought  to 
be  restrained  by  this  case.  Light  is  thrown  upon  the  true 
construction  of  section  1  by  section  6,  which  provides  for  the 
forfeiture,  and  section  10  which  prohibits  the  importation  of 
copies  unlawfully  made.  Those  sections  are  not  applicable  to 
this  Act  if  it  is  construed  as  the  plaintiff  asks  us  to  construe 
it.  But  I  do  not  rely  so  much  upon  those  sections  as  upon 
the  clear,  and  what  I  consider  the  unquestionable,  meaning 
and  intention  of  Parliament  in  passing  this  series  of  Acts.  If 
we  are  to  go  out  of  the  language  and  look  further,  I  think  a 
good  deal  of  light  is  thrown  upon  this  question  by  the  case  of 
Dicks  v.  Brooks  (a),  because,  although  it  is  very  true,  as  was 
pressed  upon  us  by  Mr.  Scrutton,  that  the  word  ' design '  is 
not  used  in  the  Engraving  Acts,  still,  the  object  of  the  Acts  in 
protecting  engravings  is  exactly  the  same  as  the  object  which 
the  Legislature  had  in  view  in  protecting  paintings,  drawings, 
and  photographs  in  this  Act.  It  was  not  intended  to  give 
them  the  right  to  restrain  Madame  Tussaud  from  exhibiting  a 
representation  of  a  painting  in  waxwork ;  but  to  restrain  people 
from  producing  something  which  would  compete  in  the  market 
with  the  originals  or  with  authorised  copies  of  them." 

So  Lord  Justice  Kay :  "  A  reproduction  of  a  painting  must, 
one  would  think,  be  by  another  painting  or  something  which 
is  equivalent  to  another  painting.  The  argument  has  been 
rather  put  on  the  ground  that  this  is  a  reproduction  of  '  the 
design  thereof*  within  the  meaning  of  the  Act.  What  does 
'  reproduction '  really  mean  ?  Reproduction  is  producing  again. 
Is  this  a  producing  again  the  design  of  this  painting  within 

{a)  (1880),  15  Ch.  D.  22,  ante  p.  348. 
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the  meaning  of  the  Copyright  Act  ?     I  cannot  think  that  it  is.    Cap.  hi. 
It  seems  to  me  that  in  order  to  reproduce  the  painting  you  must 
have  something  which  itself  is  and  would  be  properly  described 
as  a  picture."   According  to  these  views  a  sculpture  apparently 
could  not  be  an  infringement  of  the  copyright  in  a  picture. 

This  case  subsequently  went  to  trial,  when  the  court  adhered 
to  its  former  opinion  as  to  the  groups,  but  held  that  the  back- 
grounds were  infringements  of  the  plaintiff's  copyright  (a). 

At  the  same  time  that  the  plaintiff  in  the  case  above 
referred  to  commenced  his  proceedings  against  the  Empire 
Palace  he  also  took  proceedings  against  two  daily  news- 
papers— the  €  Daily  Graphic '  and  the  '  Westminster  Budget ' 
— for  having  published  in  their  papers  sketches,  made  by 
artists  who  had  visited  the  Empire,  of  the  tableaux  vivants 
that  had  been  represented  on  the  stage  of  the  theatre,  alleging 
that  these  sketches  were  infringements  of  the  copyright  of  his 
pictures,  though  the  sketches  were  not  taken  directly  from 
the  pictures,  but  indirectly  through  the  tableaux  vivants. 
Mr.  Justice  Stirling  held  that,  though  the  tableaux  vivants 
were  not  themselves  infringements  of  the  plaintiff's  copyright, 
nevertheless  the  sketches  published  in  the  newspapers  were 
reproductions  of  the  design  of  the  pictures  and  he  granted  an 
injunction  (&). 

From  this  decision  the  'Westminster  Budget'  did  not 
appeal,  but  the  '  Daily  Graphic '  did,  and  succeeded  in  obtain- 
ing a  reversal  of  Mr.  Justice  Stirling's  decision  in  the  Court  of 
Appeal  (c),  and  the  decision  of  the  Court  of  Appeal  was  finally 
affirmed  by  the  House  of  Lords  (d). 

Mr.  Justice  Stirling  considered,  on  the  authority  of  ex  parte 
Beat  (e),  that  the  fact  that  the  sketches  were  indirect,  and  not 
direct,  copies  of  the  pictures  made  no  difference,  and  that  the 
sketches  must  be  treated  as  copies  of  the  pictures.  The 
answer  to  the  argument  that  the  illustrations  in  no  way  com- 
peted with  copies  of  the  pictures  authorized  by  the  plaintiff 
appeared  to  him  to  be  that  the  illustrations  constituted  a 
violation  of  the  exclusive  right  conferred  by  the  statute  of  1862; 
that,  in  the  language  of  Kelly,  C.B.,  in  Bradbury  v.  Rotten  (/), 
the  defendants  were  thereby  applying  for  their  own  use  and 
for  their  own  profit  what  otherwise  the  plaintiff  might  have 
turned,  and  possibly  might  still  turn,  to  a  profitable  account. 

In  the  Court   of  Appeal   Lord   Justice   Lindley  was   not 

(a)  (1895),  11  Times  L.  ft.  314,  368  ;  (1895),  W.  N.  76. 

(b)  Hanfgtaengl  v.  Newne*  (1894),  3  Oh.  109.  (c)  Ibid. 

(d)  Hanfntaengl  v.  Baine*  $  Co.  (1895),  A.  C.  20. 

(e)  (1868),  L.  B.  3  Q.  8.  387.  (/)  (1872),  L.  R.  8  Ex.  1,  6.  / 


394  THE  LAW  OF  OOPYBIGHT. 

Cap-  iil     prepared  to  say,  as  a  matter  of  law,  that  although  the  sketches 
were  made  from  something  in  which  there  was  no  copyright, 
and  although  they  represented  something  whieh  was  not  of 
itself  an  infringement  of  the  plaintiff's  copyright,  the  sketches 
might  not  infringe  the  plaintiff's  rights,  if  they  could  be  fairly 
regarded  as  reproductions  of  his  pictures,  or  of  the  designs 
thereof.     To  hold  otherwise  would  be  to  open  the  door  to 
indirect  piracies,  which  he  was  not  all  disposed  to  do.     A  copy 
of  a  foreign  copy  of  an  English  painting  would  not,  he  appre- 
hended, be  protected  by  sect.  2  (a),  and  the  judgment  of  Lord 
Blackburn  in  ex  parte  Beal  (b)  showed  that  if  a  painting  is,  in 
fact,  reproduced,  it  is  immaterial  what  the  intermediate  steps 
might  be  by  which  the  reproduction  was  arrived  at.     His 
decision  was  based  upon  different  and  wider  grounds.     "  The 
sketches  are  not  intended  to  be,  and  are  not,  in  fact,  copies  of 
the  pictures  at  all,  neither  are  they  intended  to  be,  nor  are 
they,  in  fact,  reproductions  of  the  designs  of  the  pictures. 
They  do  not  represent  any  of  the  beauties.     They  are  rough 
sketches,  made  for  a  different  purpose  and  answering  a  very 
different  purpose,  that  purpose  being,  not  to  give  an  idea  of 
the  plaintiff's  pictures,  but  to  give  a  rough  idea  of  what  is  to 
be  seen  at  the  Empire  Theatre.     In  giving  that  idea,  it  is  true 
that  they  also  give  a  very  rough  idea  of  the  subject  repre- 
sented in  the  plaintiff's  pictures.     It  is  also  true  that  in  West 
v.  Francis  (c)  Mr.  Justice  Bayley  said :  '  A  copy  is  that  which 
comes  so  near  to  the  original  as  to  give  to  every  person  seeing 
it  the  idea  created  by  the  original.'     But  in  applying  this  to 
any  particular  case  the  degree  of  resemblance  is  all  important, 
and  the  possibility  of  injury  to  the  plaintiff  must  be  regarded. 
It  is  only  by  a  great  stretch  of  language  and  by  the  exercise 
of  much  imagination  that  these  sketches  can  be  regarded  as 
copies  of  the  plaintiff's  pictures  or  the  designs  thereo£     The 
case  is  very  unlike  QawJbart  v.  Ball  (d),  where  engravings  were 
copied  by  photography.     I  cannot  bring  myself  to  say  that 
the  sketches  complained  of  are,  in  any  fair  sense  of  the  words, 
copies  of  the  plaintiff's  pictures  or  reproductions  of  the  designs 
thereof  within  the  meaning  of  the  statute  to  which  I  have 
referred.     The  question,  if  it  came  before  a  jury,  would  be  one 
of  fact  for  the  decision  of  the  jury,  or  a  proper  exposition  by 
the  judge  of  the  meaning  of  the  statute,  and  I  do  not  believe 
that  any  jury,  properly  directed,  would  find  these  sketches  to 

{a)  See  Murray  v.  Bogut  (1852),  1  Drew.  353. 

{b)  (1868),  L.  R.  3  Q.  B.  387.  (c)  (1822),  5  B.  &  Aid.  737,  743. 

(d)  (1863),  14  C.  B.  (N.S.)  306. 
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be  copies  of  the  plaintiff's  pictures  or  reproductions  of  his    cap.  in. 
designs.     The  defendants  have  not,  in  fact,  directly  or  indirectly, 
intentionally  or  unintentionally,  made  any  use,  certainly  not 
any  unfair  use,  of  the  plaintiff's  pictures  or  of  the  brains  of 
their  authors  "  (a). 

In  the  House  of  Lords  Lord  Herschell,  L.C.,  was  equally 
clear  that  the  defendants  had  not  infringed  the  plaintiff's  copy- 
right. It  was  obvious,  he  said,  that  the  plaintiff  could  not 
successfully  claim  to  have  a  monopoly  of  every  treatment  of 
such  common  subjects  as  love  and  courtship,  or  charity.  He 
was  far  from  saying  that  a  "  Living  Picture  "  might  not  be  so 
arranged  to  represent  an  existing  painting  that  a  photograph 
or  drawing  of  the  "  Living  Picture "  would  be  a  copy  of  the 
design  of  that  painting.  All  that  he  could  say  was  that  this 
must  depend  upon  the  character  of  the  picture,  and  what  is 
justly  to  be  regarded  as  its  design.  In  the  present  case,  the 
sketch  most  favourable  to  the  plaintiff's  case  was  admittedly 
that  representing  "  Courtship."  As  to  that,  "  there  is  no  doubt 
a  resemblance  between  the  sketch  and  the  photograph  from 
the  painting.  In  each  case  a  young  man  and  a  young  woman 
are  standing  beside  one  another  close  to  a  stile  or  fence.  In 
each  case  the  woman  is  shading  her  head  by  a  parasol,  and 
the  dress  of  the  man  is  somewhat  similar  in  the  two.  The 
idea  suggested  is,  of  course,  the  same,  each  represents  '  Court- 
ship/ but  the  idea  of  a  young  man  courting  a  young  woman  at 
a  country  stile  is  of  great  antiquity.  It  has  often  formed  the 
subject  of  pictorial  representation.  This  cannot  be  said  to  be 
the  design  of  the  plaintiff's  painting  within  the  meaning  of  the 
Act.  Much  more  must  be  comprehended  than  this.  There 
can  only  be  a  copy  of  such  a  design  if  the  treatment  of  the 
subject  be  the  same.  Now,  comparing  the  sketch  with  the 
photograph  from  the  painting,  I  do  not  think  this  can  be  said 
to  be  the  case.  The  faces  are  different ;  the  mode  in  which 
the  womaD's  hair  is  arranged  is  different ;  the  pose  is  different ; 
the  attitudes  are  different;  the  background  is  different;  and  in 
the  case  of  the  sketch  the  foreground  is  wanting.  In  the 
artist's  design  all  these  things  play  a  part,  and,  though  I  do 
not  say  that  a  variation  in  one  or  even  more  of  these  respects 
would  prevent  the  sketch  being  a  copy  of  the  design,  yet  com- 
paring the  two,  and  considering  the  design  of  the  painting  as  a 
whole,  I  cannot  avoid  the  conclusion  that  the  sketch  is  not  a 
copy  of  the  painting  or  of  the  design  thereof,  and  therefore 
that  there  has  been  no  infringement  "  (b). 

(a)  (1894),  3  Ch.  p.  131.  (b)  (1895),  A.  C.  p.  24. 
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Cap,  hi.  farthing  is  the  lowest  sum  for  which  execution  can  issue,  it 
being,  I  believe,  at  the  present  time,  the  smallest  sum  which 
is  actually  coined.  But  when  there  is  no  need  to  issue  execu- 
tion for  that  particular  sum,  where  is  the  necessity  that  the 
sum  assessed  as  the  proper  penalty  should  be  represented  by 
a  coin  ?  It  seems  to  me  that  when,  as  here,  execution  is  not 
contemplated  for  the  particular  penalty,  there  is  no  reason 
in  principle  or  common  sense  why  the  penalty  should  not  be 
measured  as  it  ought  to  be,  namely,  by  relation  to  the  offence 
and  not  by  reference  to  the  possibility  of  levying  execution, 
which  is  the  only  justification  for  giving  a  larger  sum  than 
justice  would  require." 
ignorance,  It  will  be  noticed  that  under  section  6  the  person  making 

the  infringements,  or  causing  them  to  be  made,  is  liable  to 
penalties,  even  though  he  acts  ignorantly,  but  a  seller  or 
importer  is  only  liable  when  he  acts  with  knowledge  that  the 
copies  have  been  unlawfully  made. 
Provisions  for  The  7th  section  imposes  penalties  on  every  person  doing 
c^nmi^ion  of or  Cftusing  to  be  done  any  of  the  following  acts : 
fraud  in  the  1st.  If  he  shall  fraudulently  sign  or  otherwise  affix,  or  cause 
and  Baie°of  to  be  signed  or  otherwise  affixed,  to  any  painting,  drawing,  or 
works  of  art.  photograph,  or  the  negative  thereof,  any  name,  initials,  or 
monogram. 

This  clause  was  rendered  necessary  by  the  decision  in  the 
case  of  The  Queen  v.  Close  (a).  A  picture  had  been  painted  by 
Mr.  Linnell,  who  signed  and  sold  it  for  £180.  The  prisoner 
was  a  picture  dealer,  and  was  indicted  for  fraudulently  selling 
a  copy  of  Linnell's  picture  as  and  for  the  genuine  picture  which 
he  had  painted.  Mr.  Linnell's  name  was  likewise  painted  on 
such  copy,  which  the  prisoner  sold  for  £130.  The  indictment 
contained  three  counts :  the  first  charged  the  prisoner  with 
obtaining  money  under  false  pretences,  but  upon  this  count  he 
was  acquitted ;  the  second  count  charged  him  with  being  a 
cheat  at  common  law  (&),  by  reason  of  writing  Linnell's  name 
upon  the  copy ;  and  the  third  count  charged  the  prisoner  with 
a  cheat  by  means  of  a  forgery  of  Linnell's  name  upon  the  copy. 
Upon  these  last  two  counts  the  prisoner  was  convicted ;  but 
his  counsel  objecting,  that  they  disclosed  no  indictable  offence 
at  common  law,  the  judgment  was  respited  in  order  that  the 
opinion  of  the  Criminal  Court  of  Appeal  might  be  taken  upon 
the  objection  so  raised.    The  case  was  afterwards  argued  before 

(a)  (1858),  27  L.  J.  (M.C.)  54  ;  7  Cox,  C.  C.  494  ;  6  W.  R.  109. 
\b)  Albin's  Que,  Treniaine,  P.  C.  109  ;  WorraWs  Que,  ibid.  106  ;  2  East,  P.  C.  18, 
cited  2  Russell  on  Crimes,  282. 
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five  judges,  who  formed  such  court  of  appeal,  and  they  unani-  cap.  hi. 
moiMly  held  that  the  conviction  was  tarong  ;  that  there  was  no 
forgery  ;  that  "  forgery  must  be  of  some  document  or  writing,,, 
and  Iinnell's  name  in  this  case  must  be  looked  at  merely  as 
in  the  nature  of  an  arbitrary  mark  made  by  the  master  to 
identify  his  own  work,  and  was  no  more  than  if  the  painter 
had  put  any  other  arbitrary  mark  made  by  him,  as  a  recogni- 
tion of  the  picture  being  his.  As  to  the  second  count  of  the 
indictment,  the  court  held  that  the  conviction  could  not  be 
sustained,  because  it  did  not  sufficiently  show  that  the  prisoner 
sold  the  copy  by  wneans  of  LinnelTs  signature  being  forged 
upon  it. 

2nd.  If  he  shall  fraudulently  sell,  publish,  exhibit,  or  dispose 
of,  or  offer  for  sale,  exhibition  or  distribution,  any  painting,  &c, 
having  thereon  the  name,  initials,  or  monogram  of  a  person  who 
did  not  execute  such  work. 

3rd.  If  he  shall  fraudulently  utter  or  dispose  of  any  copy  or 
colourable  imitation  of  any  painting,  drawing,  or  photograph, 
or  negative  of  a  photograph,  whether  there  shall  be  subsisting 
copyright  therein  or  not,  as  having  been  executed  by  the  author 
of  the  original  work  from  which  such  copy  or  imitation  shall 
have  been  made. 

4th.  If,  where  the  author  of  any  painting,  drawing,  or 
photograph,  or  negative  of  a  photograph,  shall  have  sold  such 
work,  any  person  shall  afterwards  make  any  alteration  by 
addition  or  otherwise  during  the  life  of  the  author,  without  his 
consent,  or  shall  knowing  sell  (a)  or  publish  such  work,  or  any 
copies  thereof  so  altered,  or  of  any  part  thereof,  as  or  for  the 
unaltered  work  of  such  author. 

This  clause  is  intended  to  prevent  the  alterations  so  fre- 
quently made  in  the  works  of  great  artists  for  fraudulent 
purposes.  Mr.  Charles  Landseer  stated  a  most  glaring  case  in 
his  evidence  before  a  committee  appointed  by  the  Society  of 
Arts.  It  appears  that  he  painted  a  picture  called  the  '  Eve  of 
the  Battle  of  Edgehill,'  in  which  he  introduced  two  dogs,  which 
had  been  touched  up  by  his  brother  Sir  Edwin,  and,  as  he 
himself  admitted,  greatly  improved.  The  picture  was  sold  to 
a  dealer,  who  cut  out  the  figures  of  the  dogs  and  sold  them  as 
the  work  of  Sir  Edwin  Landseer,  and  he  then  filled  up  the  hole 
in  the  original  picture  with  two  dogs  painted  by  an  inferior 
artist,  and  sold  the  whole  picture  as  the  work  of  Mr.  Charles 
Landseer. 

[a)  Unless  the  person  selling  were  cognizant  of  the  fact  of  alteration  the  act  would 
be  an  entirely  innocent  one.  See  Beg.  v.  Sleap,  8  Cox,  C.  C.  472  ;  Beg.  v.  Cohere 
ibid.  41 ;  Hearne  v.  Garton,  28  L.  J.  (M.O.)  216. 
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cap.  hi.  Every  offender  under  this  section  shall  forfeit  to  the  person 
aggrieved  a  sum  not  exceeding  £10,  or  not  exceeding  double 
the  full  price  at  which  all  such  copies  or  altered  works  shall 
have  been  sold  or  offered  for  sale ;  and  they  shall  be  forfeited 
to  the  person,  or  the  assigns,  or  legal  representatives  of  the 
person  whose  name,  initials,  or  monogram  shall  have  been 
fraudulently  used;  provided  such  person  shall  have  been  living 
at  or  within  twenty  years  next  before  the  time  when  the  offence 
may  have  been  committed. 

It  would  seem  that  if  the  double  price  of  the  copies  be  less 
than  £10,  yet  that  amount  may  still  be  recovered,  and  that  if 
the  double  value  exceed  £10,  then  any  sum  up  to  such  double 
price  may  be  recovered  by  the  person  aggrieved,  as  an  induce- 
ment to  him  to  proceed,  he  having  to  give  up  the  spurious 
work  to  the  true  artist  or  his  representatives,  and  receive  from 
the  person  who  has  defrauded  him  the  price  he  has  paid  and 
as  much  more. 
The  penalties      Under  these  penal  sections  it  has  been  determined  that  a 
punfohment*  P6*8011  sentenced  to  pay  a  penalty  cannot,  by  executing  a  deed 
for  a  criminal  of  arrangement  with  his  creditors,  escape  from  the  imprison- 
o  ence.  ment  consequent  on  a  failure  to  pay  (a).     Mr,  Graves,  the  well- 

known  publisher  of  engravings,  became  the  proprietor  of  the 
copyright  in  Frith's  '  Railway  Station/  and  other  paintings,  and 
the  designs  thereof,  and  also  in  the  copyright  in  the  engrav- 
ings of  such  pictures.  Photographic  copies  of  these  engravings 
were  then  fraudulently  made,  and  sold  for  about  one-twentieth 
of  the  price  at  which  the  copies  of  Mr.  Graves's  prints  were 
sold.  Such  photographic  copies  were  exact  reproductions  of 
the  engravings  and  of  a  large  size.  Upon  the  16th  of  May, 
1868,  a  man  named  William  Banks  Prince  was  convicted  by  a 
magistrate  at  Lambeth  of  having  sold  no  less  than  nineteen  of 
the  fraudulent  photographic  copies  in  question.  He  was 
adjudged  to  pay  a  penalty  of  £5  in  respect  of  each  of  the 
copies  sold ;  and  in  default  of  payment  the  magistrate,  under 
powers  given  him  by  the  Small  Penalties  Act,  1865,  sentenced 
Prince  to  fourteen  days'  imprisonment  in  respect  of  each  of 
the  nineteen  offences  he  had  committed  by  selling  the  photo- 
graphic copies.  While  the  magistrate  was  giving  his  judgment 
Prince  executed  a  deed  of  composition  with  his  creditors,  which 

(a)  Graves,* Ex  parte,  In  re  Prince  (1868),  19  L.  T.  241 ;  Law  Rep.  3  Ch.  643  ; 
16  W.  B.  993;  Bancroft  v.  Mitchell  (1867),  Law  Rep.  2  Q.  B.  549.  See,  how- 
ever, Johnson,  Ex  parte,  In  re  Johnson  (1867),  15  W.  R.  160 ;  15  L.  T.  163  ; 
Bex  v.  Stokes  (1775),  Cowp.  136  ;  Bex  v.  Wakefield\(1812),  13  East,  190 :  Bex  v. 
Myers,  1  T.  R.  265.  As  to  limitation  of  time  of  three  months  for  action  under  the 
8  Geo.  II.  c.  13,  not  applying  to  an  action  on  the  case  brought  under  17  Geo.  III. 
c.  57,  see  Graves  v.  Mercer  (1868),  16  W.  R.  790. 


PAINTINGS,   DRAWINGS,   AND   PHOTOGRAPHS.  401 

contained  a  release  from  them.  That  deed  was  assented  to  by  Cap-  in- 
certain  creditors  of  Prince,  and  then  registered  in  due  form. 
Not  having  paid  the  penalties  in  which  he  was  convicted  he 
was  taken  into  custody  upon  a  magistrate's  warrant,  and  im- 
prisoned pursuant  to  his  sentences.  Thereupon  he  applied  to 
the  Bankruptcy  Court  for  his  discharge  from  custody,  upon 
the  ground  that  the  penalties  in  which  he  had  been  convicted 
were  debts,  from  the  payment  of  which  he  had  been  released 
by  the  deed  of  composition  executed  between  him  and  his 
creditors.  The  registrar  held  that  Prince  was  entitled  to  his 
discharge. 

From  this  decision  Mr.  Graves  appealed  to  the  Lords 
Justices,  upon  the  ground  that  penalties  recovered  under  the 
Fine  Arts  Copyright  Act,  1862,  were  in  the  nature  of  a  punish- 
ment, and  consequently  were  not  released  by  the  composition 
deed  which  had  been  executed  between  Prince  and  his 
creditors.  On  the  contrary,  it  was  argued  for  the  respondent 
that,  inasmuch  as  under  the  Fine  Arts  Copyright  Act  the 
penalties  were  payable  to  Mr.  Graves,  they  amounted  in  the 
aggregate  to  nothing  more  than  a  debt,  which  would  have 
been  provable  under  bankruptcy,  and  was  therefore  released  by 
the  deed.  But  Lord  Justice  Page  Wood  held  that  what 
Prince  had  done  in  selling  the  photographic  copies  was 
throughout  the  Copyright  Act  treated  as  an  offence,  as  a 
fraudulent  act,  for  which  a  punishment  was  to  be  inflicted. 
The  penalty  provided  by  the  Act  was  not  meant  to  be  the 
measure  of  damage  sustained  by  the  proprietor  of  the  copy- 
right work  which  had  been  pirated,  because  he  was  expressly 
permitted  to  recover  damages  in  action  (in  addition  to  the 
penalties)  under  the  11th  section  of  the  Act.  The  object  of 
the  Small  Penalties  Act  was  merely  to  provide  a  simple  method 
of  enforcing  the  payment  of  penalties  not  exceeding  £5.  The 
penalty  given  by  the  Copyright  Act  was,  in  his  Lordship's 
opinion,  a  punishment  for  what  was  in  the  nature  of  a  criminal 
offence,  and  the  debtor  was  therefore  not  entitled  to  his  dis- 
charge from  custody  unless  the  penalties  were  paid.  The 
Lord  Justice  Selwyn  was  also  of  opinion  that  whether  the 
words  or  the  spirit  of  the  Copyright  Act,  under  which  the 
penalties  had  been  incurred,  were  looked  at,  the  order  in 
bankruptcy  was  wrong,  and  must  therefore  be  dismissed  with 
costs. 

The  provision  as  to  forfeiture  of  piratical  copies  is  almost  Provisions  n» 
nugatory,  as  the  Act  gives  no  power  to  enter  a  house  and  ^  piratical* 
search  for  copies.     One  case  was  brought  before  the  Copyright  copies. 

2  c 
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Cap.  in.     Commissioners  of  1878,  where  a  conviction  for  selling  piratical 
oopies  having  been  obtained,  the  magistrates  had  made  an 
order  that  the'  oopies  should  be  delivered  up,  but  it  was  found 
that  the  order  could  not  be  enforced. 
Action  for  The  right  to  damages  conferred  by  section  1 1  is  expressly 

damages.  8tated  to  be  in  addition  to  the  plaintiff's  right  to  recover 
penalties.  Under  this  section  the  plaintiff  need  not  prove 
guilty  knowledge  on  the  part  of  the  offender,  and  he  can  in 
the  same  action  recover  damages  not  only  for  the  infringement, 
but  also  for  the  retention  or  conversion  of  all  unlawful  repeti- 
tions, copies,  and  imitations  and  negatives  of  photographs. 
Production  of  In  an  action  for  infringement  of  copyright  in  a  picture  the 
°ictare  not  production  of  the  original  is  not  essential  to  the  proof  of  the 
necesaary  in  plaintiff's  case  ;  were  this  necessary  many  cases  of  infringement 
infringement  wou ^  8°  unpunished,  as  often  the  proprietorship  of  the  copyright 
is  inone,and  the  possession  of  the  picture  is  vested  in  another,  who 
could  not  be  compelled  to  produce  the  same,  and  indeed-  in  some 
cases  the  picture  might  be  abroad  or  even  have  been  destroyed. 
In  one  case  (a)  the  plaintiff,  the  proprietor  of  the  copyright  in 
a* painting  called  'The  Peacemaker/  by  Marcus  Stone,  R.A., 
did  not  produce  the  picture,  but  gave  evidence  that  he  had 
seen  it,  and  that  a  photograph  sold  by  the  defendants,  which 
he  produced,  was  directly  taken  from  an  engraving  which  was 
an  exact  copy  of  the  original  picture,  and  he  produced  the 
engraving.  It  was  held  that  this  evidence  was  admissible  to 
prove  the  infringement,  and  was  evidence  for  the  jury  that  the 
photograph  sold  by  the  defendants  was  a  copy  or  the  original 
picture, 
indecent  There  can  be  no  copyright  in  any  obscene,  immoral,  or 

libellous  picture,  and  where  an  action  in  respect  of  infringe- 
ment fails  on  the  ground  of  the  indecency  of  the  work,  and  the 
indecency  has  been  repeated  in  the  infringements,  the  action 
will  be  dismissed  without  costs  (&). 

There  is  no  limitation  as  to  the  time  within  which  actions 
are  to  be  brought  under  the  Act  of  1862. 

The  provisions  of  the  International  Copyright  Act,  1844; 
7  &  8  Vict.  c.  12,  are  extended  to  paintings,  drawings,  and 
photographs,  by  section  12  of  the  Pine  Arts  Copyright  Act, 
1862(c). 

The  Royal  Commissioners  in  their  Copyright  report,  1878, 
felt  some   difficulty  on    the  subject  of  photographs.      They 

{a)  Lucas  v.  William*  $  Sons  (1892),  2  Q.  B.  113  ;  61  L.  J.  Q.  B.  595. 
(b)  Baschet  v.  London  Illustrated  Standard  Co.  (1900),  1  Ch.  73. 
(p)  See  Chap,  on  International  Copyright,  pott. ;  but  the  Act  of  1862  does  not 
extend  to  the  Colonies  ;  Graves  v.  Qorrie  (1903),  A.  C,  490. 


works. 
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doubted  whether  the  copyright,  should  be  assimilated  to  that  Cap-  UL 
in,  paintings  and  pass  to  a  purchaser,  or  whether  it  should 
remain  with  the  photographer.  "When  photographs,"  said 
they, "  are  taken  with  a  view  to  copies  being  sold  in  large 
numbers,  it  is  practically  impossible  that  the  copyright  in  the 
negative  should  pass  to  each  purchaser  of  a  copy,  and  it  must 
remain  with  the  photographer,  or  cease  to  exist.  On  the  other 
hand,  the  same  reasons  exist  for  vesting  the  copyright  of 
portraits  in  the  purchaser  or  person:  for  whom  they  are  taken, 
as  in  the  case  of  a  painting. 

"  Indeed,  considering  the  facility  of  multiplying  copies,  and 
the  tendency  among  photographers  to  exhibit  the  portraits  of 
distinguished  persons  in  shop  windows,  it  may  be  thought  that 
there  is  even  greater  reason  for  giving  the  persons  whose 
portraits  are  taken  the  control  over  the  multiplication  of  copies 
than  there  is  in  the  case  of  a  painting.  It,  therefore,  becomes 
a  question  whether  it  is  not  necessary  to  make  that  distinction 
between  photographs  that  are  portraits  and  those  that  are  not, 
and  between  photographs  taken  on  commission  and  those  taken 
otherwise,  which  we  have  deprecated  in  the  case  of  paintings. 
We  suggest  that  the  copyright  in  a  photograph  should  belong 
to  the  proprietor  of  the  negative,  but  in  the  case  of  photographs 
taken  on  commission,  we  recommend  that  no  copies  be  sold  or 
exhibited  without  the  sanction  of  the  person  who  ordered  them." 

The  Commissioners  further  thought  that  the  same  questions 
arose  in  respect  of  engravings,  lithographs,  prints,  and  similar 
works,  and  were  of  opinion  that  so  far  as  regards  the  transfer 
and  vesting  of  the  copyright,  these  arts  should  be  placed  upon 
the  same  basis  as  photographs. 

In  concluding  their  general  report  upon  the  fine  arts  they  Artists' 
referred  to  a  matter  as  to  which  artists  say  the  law  is  dis-  ^^hes.1  d 
advantageous  to  them.  Before  the  artist  paints  a  picture,  he 
frequently  finds  it  necessary  to  make  a  number  of  sketches  or 
studies,  which,  grouped  together,  make  up  the  picture  in  its 
finished  state.  These  works  may  be  studies  expressly  made 
for  the  picture  about  to  be  painted,  or  they  may  be  sketches 
which  have  been  made  at  various  times,  and  kept  as  materials 
for  future  pictures.  If  after  a  picture  is  so  composed,  the 
copyright  is  sold,  the  artists  are  afraid  that  they  are  prevented 
from  again  using  or  selling  the  same  studies  and  sketches,  as 
they  have  been  advised  that  such  user  or  sale  would  be  an 
infringement  of  the  copyright  they  have  sold  (a). 

(a)  The  doubt  exists  by  reason  of  the  terms  of  the  6th  section  of  the  25  &  26 
VicU  c.  68. 


404  THE   LAW   OP   COPYRIGHT. 

Cap.  ii t.  The  Commissioners  doubted  whether  this  fear  was  well- 
~~  founded,  but  as  the  use  of  such  studies  and  sketches  as  they 
had  described  could  not,  in  their  opinion,  result  in  any  real 
injury  to  the  copyright  owner,  who  has  copies  of  them  in  his 
picture  in  a  more  or  less  altered  shape,  and  combined  with 
other  independent  work,  they  thought  the  doubt  should  be 
removed,  and  that  the  author  of  any  work  of  fine  art,  even 
though  he  may  have  parted  with  the  copyright  therein,  should 
be  allowed  to  sell  or  use  again  his  bond  fide  sketches  and 
studies  for  such  works  and  compositions,  provided  that  he 
does  not  repeat  or  colourably  imitate  the  design  of  the  original 
work  (a). 
Repiicat.  Where  an  artist  has  painted  a  picture  on  commission,  as  the 

copyright  is  in  the  commissioner,  he  may  not  paint  a  replica, 
but  where  this  is  not  the  case,  and  there  is  no  agreement  as  to 
the  copyright  within  the  25  &  26  Vict.  c.  68,  the  artist  is  at 
liberty  so  to  do. 

(a)  Par.  118-124. 
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PART  IV. 
COPYRIGHT  IN  DESIGNS. 

CHAPTER  I. 

SUBJECT-MATTER   OF    COPYRIGHT. 

Calico-printing,  the  art  of  dyeing  woven  fabrics  of  cotton  Copyright  in 
with  variegated  figures  and  colours  more  or  less  permanent,  desl*n8- 
has  been  practised  from  time  immemorial  in  India.  The  art 
was  known  to  the  ancient  Hindus  and  Egyptians.  Pliny 
describes  it  with  sufficient  precision.  "  Robes  and  white  veils 
are  painted  in  Egypt/'  says  he,  "in  a  wonderful  way ;  being 
first  imbued,  not  with  dyes,  but  with  dye-absorbing  drugs,  by 
which  they  appear  to  be  unaltered,  but  when  plunged  for  a 
little  in  a  cauldron  of  the  boiling  dye-stuff  they  are  found  to 
be  painted.  Since  there  is  only  one  colour  in  the  cauldron,  it 
is  marvellous  to  see  many  colours  imparted  to  the  robe  in 
consequence  of  the  modifying  agency  of  the  excipient  drug. 
Nor  can  the  dye  be  washed  out.  Thus  the  cauldron,  which 
would  of  itself  undoubtedly  confuse  the  colours  of  cloths 
previously  dyed,  is  made  to  impart  several  dyes  from  a  single 
one,  painting  while  it  boils  "  (a). 

Anderson,  in  his  '  History  of  Commerce/  places  the  origin 
of  English  calico-printing  as  far  back  as  the  year  1676  ;  but 
Mr.  Thomson,  a  better  authority,  assigns  the  year  1696  as  the 
date  of  the  commencement  of  the  practice  of  this  art  in 
England,  when  a  small  print-ground  was  established  on  the 
banks  of  the  Thames,  at  Richmond,  by  a  Frenchman. 

Linen  was  long  ago,  and  silks  and  woollen  fabrics  also  have 
recently  been,  made  the  subject  of  topical  dyeing,  upon 
principles  analogous  to  those  of  calico-printing,  but  with 
certain  peculiarities  arising  from  the  nature  of  their  textile 
materials. 

(a)  Pliny,  'Natural  History,'  lib.  xxxv.  c.  2. 
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Cap,  1.  The  first  Act  granting  protection  to  the  inventor  of  designs 

The  first  act    was  passed  in  1787  (the  27  Geo.  III.  c.  38).     This  Act  was 

of'Jeri4^011  foUowed  by the  29  Geo- m- c- 19'  ^ the  34  Geo- IIL  c- 23- 

But  these  Acts  did  not  extend  to  Ireland,  nor  to  fabrics  other 
than  linen  and  cotton,  and  did  not  afford  any  protection  to 
designs  on  fabrics  composed  of  animal  products,  as  wool,  silk, 
or  hair,  or  mixtures  of  those  materials  with  flax  and  cotton. 
The  printing  on  fabrics  of  animal  and  vegetable  substances, 
and  on  mixed  fabrics,  having  subsequently  grown  up  into  an 
important  branch  of  manufacture,  an  Act  of  Parliament  was 
introduced  in  1839  (2  Vict.  c.  13),  by  which  the  same  pro- 
tection was  given  to  designs  printed  on  fabrics  of  animal 
substances,  or  a  mixture  of  animal  and  vegetable  substances, 
as  was  afforded  to  designs  printed  on  fabrics  of  vegetable  sub- 
stances ;  and  the  provisions  of  the  existing  Acts  were  extended 
to  Ireland.  In  the  same  year,  by  the  Act  2  Vict.  c.  17, 
protection  was  given  to  proprietors  of  designs  for  articles  of 
manufacture. 

We  followed  the  French  in  establishing  any  design  rights 
at  all ;  and  it  would  be  well  if  we  adopted  their  simple,  sensible 
arrangement  for  securing  them. 

In  the  early  part  of  the  last  century  the  French  entertained 
more  correct  notions  of  the  rights  of  property  in  design  than 
the  British,  and  so  convinced  were  they  that  great  benefits 
would  flow  from  rejecting  the  claim  of  the  copyist  to  reap  the 
original  designer's  profits,  that,  in  1737  and  1744,  laws 
established  a  property  in  designs  for  the  manufacturers  of 
Lyons,  and  in  1787  the  benefits  of  legal  protection  were  fully 
established.  The  basis  of  the  pre-eminence  of  the  French, 
and  the  means  by  which  they  have  attained  their  unrivalled 
position  in  taste,  is  efficient  protection,  and  it  is  certainly  singular 
that  this  fundamental  element  and  primary  cause  of  superiority 
should  have  been  so  long  overlooked  in  this  country. 
Division  of  Until  the  Act  of  1883  we  had  in  England  two  distinct 
t  e  right.  rights,  founded  upon  different  Acts  of  Parliament,  in  the 
application  of  designs — copyright  in  the  application  of  designs 
for  ornamental  purposes,  and  copyright  in  the  application  of 
designs  for  the  shape  and  configuration  of  articles  of  utility. 

The  former  was  regulated  by  the  5  &  6  Vict.  c.  100, 
amended  by  6  &  7  Vict.  c.  65,  13  &  14  Vict.  c.  104,  21  &  22 
Vict.  c.  70,  24  &  25  Vict.  c.  73,  and  38  &  39  Vict.  c.  93  (a). 

(a)  Special  protection  was  given  to  designs  exhibited  in  the  great  exhibition  in 
1851,  by  14  Vict.  c.  8,  and  permanent  provision  for  exhibition  of  designs  at 
Industrial  and  International  Exhibitions  was  made  by  28  &  29  Vict  c.  3,  and 
83  &  34  Vict.  c.  27. 
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The  5  &  6  Vict.  c.  100,  repealed  all  the  previous  Designs Cap-  *• 

Acts,  and  enacted  that  the  proprietor  of  every  new  and  original  copyright  in 
design  not  previously  published  (a),  whether  such  design  were  ^j^entel 
applicable  to  the  ornamenting  of  any  article  of  manufacture,  purposes. 
or  of  any  substance,  artificial  or  natural  or  partly  artificial  and 
partly  natural,  and  whether  such  design  were  so  applicable  for 
the  pattern  or  for  the  shape  or  configuration,  or  for  the  orna- 
ment, or  for  any  two  or  more  of  such  purposes,  or  by  whatever 
means  such  design  might  be  so  applicable,  whether  by  printing 
or  by  painting  or  by  embroidery,  or  by  weaving,  or  by  sewing, 
or  by  modelling,  or  by  casting,  or  by  embossing,  or  by  engrav- 
ing, or  by  staining,  or  by  any  other  means  whatsoever,  natural, 
mechanical,  or  chemical,  separate  or  combined,  should  have 
the  sole  right  of  applying  the  same  to  any  article  of  manu- 
facture or  to  any  such  substance  as  aforesaid  during  the 
respective  terms  thereinafter  mentioned,  t.e„  terms  varying 
from  nine  months  to  five  years. 

The  statute  did  not  mention  "  any  article  of  manufacture  " 
being  a  design,  but  considered  the  design  to  be  protected  as 
applicable  to  the  ornamenting  of  any  article  of  manufacture. 
The  design  was  always  considered  as  different  from  the  "  article 
of  manufacture,  or  the  substance  to  which  it  was  to  be  applied." 

By  the  13  &  14  Vict.  c.  104,  s.  9,  as  amended  by  the  The  Commis- 
38  &  39   Vict.  c.    93,  the  Commissioners  of  Patents   were  p^£°em- 
empowered  from  time  to  time  to  order  that  the  copyright  of  powered  to 
any  class  of  designs  or  any  particular  design  registered  or extend  tixnc- 
which  might  be  registered  under  the   Designs   Act,    1842, 
should  be  extended  for  such  term,  not  exceeding  the  addi- 
tional term  of  three  years,  as  the  said  Commissioners  might 
think  fit ;  and  the  said  Commissioners  had  power  to  revoke 
or  alter  any  order  from  time  to  time. 

Original  designs  for   any   article   of  manufacture   having  Useful  de- 
reference to  some  purpose  of  utility  so  far  as  the  designs  were 8lgn8# 
for  the  shape  or  configuration  of  such  article,  and  whether  for 
the  whole  of  such  shape  or  configuration  or  only  for  a  part 
thereof,  were  governed  by  the  6  &  7  Vict.  c.  65  (6),  which 
provided  that  the  proprietor  of  such  design  not '  previously 

(a)  As  to  what  amounts  to  publication,  see  Cornish,  v.  Keen*  (1835),  Webst.  Pat. 
Ca.  501,  508.  See  Anon.  1  Chitt.  24  ;  Carpenter  v.  Smith  (1841),  9  M.  &  W.  300  ; 
S.  C.  Webst.  Fat.  Ca.  530,  536  ;  Jones  v.  Berger  (1843),  ibid.  550 ;  The  Household 
Co.  v.  Xeilson  (1843),  ibid.  718,  n.  ;  Stead  v.  Williams  (1845),  7  Man.  &  Gran.  818. 
See  Prince  Albert  v.  Strange  (1849),  1  H.  8  Tw.  1 ;  Dalglish  v.  Jarvie  (1850),  14 
Jur.  945  ;  S.  C.  2  Mac.  &  G.  231  ;  2  H.  &  Tw.  437.  In  the  last  cited  case  it  was 
queried  whether  the  nine  months'  copyright  given  by  the  Act  referred  to  in  any 
designs  for  ornamenting  articles  of  manufacture  dated  from  the  publication  of  the 
manufacture  or  from  the  publication  of  the  design. 

(b)  Amended  by  13  &  14  Vict,  c  104,  ?1  &  ?2  VicU  c.  70,  and  38  &  39  Vict,  c.  93. 
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Cap.  I. 


Existing 
legislation. 


Definition. 


The  design 
merely  pro- 
tected. 


published  in  the  United  Kingdom  of  Great  Britain  and  Ireland 
or  elsewhere,  should  have  the  sole  right  to  apply  such  design 
to  any  article,  or  make  or  sell  any  article  according  to  such 
design  for  the  term  of  three  years,  to  be  computed  from  the 
time  of  such  design  being  registered  according  to  that  Act. 
But  the  enactment  did  not  extend  to  such  designs  as  were 
within  the  5  &  6  Vict.  c.  100,  38  Geo.  IIL  c.  71.  or  the 
54  Geo.  III.  c.  56. 

Now  the  distinction  between  ornamental  and  useful  designs 
is  abolished,  and  the  law  relating  to  designs  is  consolidated 
and  governed  by  the  Patents,  Designs,  and  Trade  Marks  Act, 
1883  (which  has  repealed  all  previous  legislation  relating  to 
designs  except  of  sculpture),  and  the  amending  Acts  48  &  49 
Vict.  °-  63,  49  &  50  Vict,  c,  37,  51  &  52  Vict.  c.  50  (a).  The 
principal  Act  gives  to  the  proprietor  of  a  design  registered 
under  that  Act  copyright  therein  for  five  years  dating  from  the 
day  on  which  the  application  for  registration  is  received  (&). 

A  design  is  "  for  the  purposes  of  this  Act "  to  mean  any 
design  applicable  to  any  article  of  manufacture,  or  to  any  sub- 
stance artificial  or  natural,  or  partly  artificial  and  partly  natural, 
whether  the  design  is  applicable  for  the  pattern  or  for  the 
shape  or  configuration,  or  for  the  ornament  thereof  (c),  or  for 
any  two  or  more  of  such  purposes  and  by  whatever  means  it  is 
applicable,  whether  by  printing,  painting,  embroidering,  weaving, 
sewing,  modelling,  casting,  embossing,  engraving,  staining,  or 
any  other  means  whatever,  manual,  mechanical,  or  chemical, 
separate  or  combined,  not  being  a  design  for  a  sculpture  or 
other  thing  within  the  protection  of  the  Sculpture  Copyright 
Act  of  the  year  1814  (fifty-fourth  George  the  Third,  chapter 
fifty-six). 

The  Act  protects  merely  the  design  to  be  applied  to  an 
article  of  manufacture,  or  substance  for  pattern,  shape,  or 
ornament,  and  does  not  afford  or  profess  to  afford  protection 
to  any  mechanical  principle  or  contrivance  directly.  The  shape 
or  configuration  merely  is  protected.  But  though  this  is  the 
case  the  result  of  such  protection  may  be  to  secure  important 
advantages  such  as  attend  a  mechanical  contrivance,  if  these 
advantages  should  be  the  result  directly  or  indirectly  of  the 
shape  or  configuration  adopted  and  protected. 

A  design  may  be  the  subject  of  copyright  though  it  depict 


(a)  These  Acts  may  be  cited  collectively  as  the  Patents,  Designs,  and  Trade  Mark 
Acts,  1883  to  1888. 

(h)  46  &  47  Viot.  c  57,  s.  50  (1) ;  Designs  Rules,  1890,  r.  21. 

(c)  Colour  cannot  be  the  subject-matter  of  a  design  ;  Qrafton  v.  Watson  (1884), 
50  L.  T.  at  p.  423 ;  NevUl  v.  Bennett  (1898),  15  R.  P.  C.  at  p.  417. 
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an  article  incomplete  in  itself,  but  which  is  intended  to  be  used      cap. 1* 
in  combination  with  and  as  part  of  another  article  of  manu- 
facture,  e.g.,  a  door  of  a  kitchen-range  (a). 

Where  the  design  was  of  a  new  ventilator,  consisting  of  an  Shape  and 
oblong  pane  of  glass  fixed  in  a  frame,  which  was  inserted  into  oonfi«aratlon- 
an  ordinary  window-frame,  and  was  hinged  at  the  top,  so  as  to 
open  and  admit  the  air,  by  means  of  a  screw  acted  upon  by 
cords  passing  over  its  head,  and  having  a  half-pane  of  glass 
fixed  in  the  lower  portion  of  the  frame  in  which  the  ventilating 
frame  ended,  so  as  to  prevent  a  downward  draught,  the  claim 
of  the  inventor  was  said  to  be  for  the  general  configuration  and 
combination  of  the  parts,  some  of  which  were  not  original. 
This  was  held  not  to  be  a  design  for  the  shape  and  con- 
figuration of  an  article  of  manufacture  within  the  6  &  7  Vict, 
c.  65,  and  therefore  not  the  subject  of  registration ;  and  a  con- 
viction for  the  infringement  of  such  a  registered  design  was 
quashed  for  want  of  jurisdiction  (&).  Erie,  J.,  in  giving  his 
opinion  that  the  invention  was  not  within  the  meaning  of  the 
statute,  said :  "  It  is  a  combination  of  means  for  the  purpose  of 
easily  admitting  air  and  avoiding  a  downward  draught,  and 
there  is  a  skilful  combination  of  means  to  produce  this  result. 
But  the  particular  shape  or  configuration  is  accidental  and 
wholly  unimportant,  and  unconnected  with  the  purpose  to  be 
attained.  An  oblique  pane  is  of  no  particular  use ;  a  square 
or  circular  pane,  and  a  straight  or  curved  screen,  would  pro- 
duce the  same  result.  If  the  prosecutor  relies  on  the  shape  or 
configuration  as  producing  a  useful  result,  he  fails  in  making 
out  that  the  defendant  has  infringed  his  right,  because  there  is 
no  doubt  that  the  shape  of  the  defendant's  invention  varies 
materially  from  that  registered  by  the  prosecutor :  in  the  one 
the  pane  being  nearly  square  and  in  the  other  oblong,  and  the 
screw  being  straight  in  the  one,  and  crooked  in  the  other.  The 
prosecutor  intended  to  protect  a  combination  of  means  pro- 
ducing a  useful  result,  and  that  is  within  the  law  relating  to 
patents,  and  not  within  statute  6  &  7  Vict.  c.  65  "  (c). 

Again,  the  design  of  a  "  protector  label,"  which  consisted  in 

(a)  Walker,  Hunter,  j  Co.  v.  Falkirk  Iron  Co.  (1887),  14  C.  of  S.  Cas.  1072  (Sc), 
24  Scot.  L.  R.  751 ;  4  Rep.  Pat.  Cas.  390. 

(*)  Reg.  v.  Beuell  (1851),  15  Jur.  773  ;  20  L.  J.  (M.C.)  177  ;  16  Q.  B.  810. 

[c)  The  contrary  was  held  in  Heywood  v.  Potter  (1853),  1  E.  &  B.  439  ;  17  Jur. 
528  ;  22  L.  J.  (Q.B.)  133  ;  but  subsequently  the  21  k  2  Vict.  c.  70,  s.  4,  enacted 
that  nothing  in  the  4th  section  of  the  5  &  6  Vict.  c.  100  should  extend,  or  be 
construed  to  extend,  to  deprive  the  proprietor  of  any  new  and  original  design 
applied  to  ornamenting  any  article  of  manufacture  contained  in  the  said  10th  class 
of  the  benefits  of  the  Copyright  of  Designs  Acts  or  of  this  Act ;  provided  there 
shall  have  been  printed  on  such  articles  at  each  end  of  the  original  piece  thereof  the 
name  and  address  of  such  proprietor,  and  the  word  "  Registered,"  together  with  the 
year  for  which  such  design  was  registered. 
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cap.  i.      making  in  the  label  an  eyelet-hole,  and  lining  it  with  a  ring  ot 

"  metallic  substance,  through  which  a  string  attaching  the  label 

to  packages  passed,  was  held  not  to  be  within  the  protection 

of  the  old  statutes  (a).     But  the  design  of  a  newly-invented 

brick,  the  utility  of  which  consisted  in  its  being  so  shaped  that 

when  several  bricks  were  'laid  together  in  building  a  series  of 

apertures  were  left  in  the  wall  through  which  the  air  might 

circulate,  and  a  saving  in  the  number  of  bricks  effected,  was 

held  to  form  the  proper  subject  of  registration  under  the  last- 

mentioned  statutes  (&). 

Subject  of  The  subject  of  registration  must  not  be  an  article  of  manu- 

must^not    farture,  but  a  design ;  that  is,  a  combination  of  lines  producing 

an  article  of    pattern,  shape,  or  configuration,  by  whatever  means  such  design 

but  a  design.'  ma7  t>e   applicable  to    the   manufacture.     The   "  design "   is 

always  considered  different  from  the  "  article  of  manufacture, 

or  the  substance  to  which  it  is  to  be  applied/1 

Thus  where  M.  registered  as  a  design  a  picture  of  a  basket, 
stating  that  his  claim  was  for  the  pattern  of  a  basket  consisting 
in  the  osiers  being  worked  in  singly,  and  all  the  butt  ends  being 
outside,  it  was  held  that  what  the  plaintiff  had  registered  was 
in  reality  a  process  or  mode  of  manufacture,  and  was  not  a 
design  within  the  meaning  of  the  Patents,  Designs,  and  Trade 
Marks  Act,  1883,  and  that  a  design  must  be  something  appeal- 
ing to  the  eye,  and  to  the  eye  separable  from  the  object  to 
which  it  is  applied  (c). 

In  another  case  the  plaintiff's  design  for  the  shape  and  con- 
figuration of  that  part  of  the  corset  in  which  the  busks  are 
inserted  was  expunged  from  the  register  as  not  being  proper 
subject  of  a  design.  In  previous  corsets  the  busks  were  either 
sewn  into  the  front  of  the  corset  or  were  laced  in  so  as  to  be 
easily  removable,  but  with  the  lacing  at  the  outer  margin  of 
the  busks.  In  the  plaintiff's  corsets  the  busks  were  laced  in 
and  thus  were  easily  removable,  but  the  lacing  was  diagonal 

(a)  Margetmn  v.  Wright  (1848),  2DeG.ft  Sni.  420. 

{b)  Roger*  v.  Driver  (1850),  20  L.  J.  (Q.B.)  31  ;  10  Q.  B.  102.  See  MUlinge*  v, 
Pichen  (1845),  1  Com.  Ben.  Rep.  799  ;  14  L.  J.  (N.S  )  (C.P.)  254  ;  9  Jur.  714. 
These  cases  were  decided  under  the  utility  statutes.  Whether  a  design  is  useful 
or  not  is  now  wholly  immaterial.  "  What  you  have  to  see  is  whether,  tested  by  the 
eye,  the  design  is  novel  or  original  within  the  meaning  of  the  Act. ,  That  it  may 
be  useful  seems  to  me  to  be  immaterial,  because  I  think  it  must  be  admitted  that 
however  useless  a  novel  design  may  bev  it  would  still  be  within  the  meaning  of  the 
Act  if  it  were  novel  or  original."  Per  Farwell,  J.,  re  Morton's  Design  (1900), 
17  R.  P.  C.  117. 

(o)  Moody  v.  Tree  (1892),  9  Rep.  Pat,  Cas.  283.  Vaughan  Williams,  J.,  said : 
"  The  plaintiff  seems  discreetly  to  have  chosen  the  best  description  he  could  under 
the  circumstances  and  he  calls  it  a  pattern.  The  fact  of  his  calling  it  a  pattern, 
does  not  make  it  a  pattern.  What  he  calls  a  pattern  is  the  mode  of  manufacture 
which  consists  in  the  osiers  being  worked  in  singly,  and  with  the  butt  ends 
outside." 
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and  at  the  inner  margin  of  the  busks,  so  that  when  fastened  cap.  i. 
by  studs  and  clasps  this  diagonal  lacing  gave  the  appearance 
of  the  corset  haying  been  really  laced  together.  The  court 
considered  that,  as  there  was  no  new  appearance  given  by  the 
plaintiff's  design,  there  was  not,  so  far  as  design  was  concerned, 
any  novelty  or  originality  that  could  be  tested  by  the  eye  (a). 

Mr.  Carpinael,  of  the  Repertory  of  Patent  Inventions,  Lin- 
coln's Inn,  has  thus  endeavoured  to  make  the  distinction 
clear :  "  In  registering  any  new  design  for  a  table  lamp,  all 
which  could  be  secured  under  such  registration,  would  be  some 
peculiarity  of.  form  of  an  ornamental  character  in  the  stem  or 
oil  vessel,  or  in  the  glass  shade,  or  some  ornament  applied 
thereto,  if  under  the  first  mentioned  statute,  or  some  novelty 
in  the  shape  or  configuration,  without  reference  to  ornament,  if 
under  the  second  statute ; — no  new  mode  of  supplying  oil  to 
the  wick,  nor  any  new  mode  of  raising  the  wick,  nor  any  new 
apparatus  for  supplying  air  to  support  combustion,  could 
become  the  subject-matter  of  a  registration.  The  simple  con* 
figuration,  or  contour,  or  ornament  of  the  lamp,  or  some 
particular  part  of  the  lamp, .  would  be  the  only  subject  for 
registration ;  and  any  person  might,  without  infringing  the 
registration,  make  the  same  description  of  lamp,  all  parts 
acting  mechanically  in  the  same  manner  to  produce  the  same 
end,  so  long  as  the  outer  configurations  were  not  imitated.  A 
patent,  on  the  contrary,  can  scarcely  ever  be  said  to  depend  on 
shape;  supposing  a  patent  be  taken  for  any  improved  con- 
struction of  lamp — such,  for  instance,  as  an  improved  means 
of  raising  the  oil  from  the  stem  or  pillar  of  a  table  lamp, — the 
patent  would  be  equally  infringed  whether  the  external  figure 
or  design  be  retained  or  not  so  long  as  the  means  of  raising 
the  oil  were  preserved." 

An  instructive  case  is  a  case  before  the  Lords  of  the  Hecla  Hecia 
Foundry  Co.  v.    Walker,  HuiUer  &   Co.(b).     The  respondents,  ^y$e?9' 
Walker  &  Co.,  registered  under  the  Act  of  1883  a  drawing  or  Hunter  $Co. 
design  of  a  kitchen-range  fire-door.     They  described  it  as  "  a 
range  fire-door  with  moulding  on  top ;  moulding  forming  front 
of  range ;  shape  to  be  registered."     The  fire-door  was  intended 
to  fit  into  the  range,  and  the  moulding  on  the  top  corresponded 
to  and  ran  flush  with  the  moulding  on  the  front  of  the  hob  of 
the  range  when  the  door  was  closed.     The  appellant's  fire-door 
projected  over  the  face  of  their  range,  and  had  a  moulding  on 

(a)  Cooper  v.  Symington  (1893),  10  B.  P.  C.  264. 

(b)  (1889),  14  App.  Cat*.  550  ;  5  Rep.  Pat.  Gas.  71  ;  6  Hep.  Pat.  Cm.  554  ;  Harper 
t  Co.  y.  Wright  (189»),  1  Or.  142.  - 
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Cap.  i.  the  top  with  fitted  ends,  which  projected  about  three-eighths  of 
an  inch  in  front  of  the  moulding  on  the  range  hob.  It  also 
had  a  handle,  which  the  respondents9  door  had  not  The 
feature  of  both  doors  was  that  the  moulding  on  each  accom- 
plished the  useful  purpose  of  closing  the  space  between  the 
hob-plate  and  the  top  of  the  fire-box,  and  thus  excluded  the 
cold  air.  It  was  held  by  the  House  of  Lords,  first,  that  the 
Court  of  Session  (a)  in  considering  whether  there  had  been  an 
infringement  of  the  copyright  in  the  design  for  the  shape  of 
the  fire-door  were  wrong  in  taking  into  account  the  question 
whether  the  defenders'  design  accomplished  the  same  useful 
object  (i.e.,  that  of  excluding  cold  air)  as  the  design  of  the  pur- 
suers; but  secondly,  affirming  the  decision  of  the  Court  of 
Session,  that  there  had  been  in  fact  an  obvious  imitation  of 
the  registered  design,  and  therefore  an  infringement  of  the 
copyright.  Lord  Herschell  in  his  judgment  well  points  out 
what  is  protected  by  the  Act  and  what  not.  He  says :  "  Under 
the  Designs  part  of  the  Act  of  1883, 1  do  not  think  the  object 
which  the  designer  has  in  view  in  adopting  the  particular  shape 
or  the  useful  purpose  which  the  shape  is  intended  to  serve,  or 
does  serve,  ought  to  be  regarded  in  considering  what  is  the 
design  protected.  The  scheme  of  this  part  of  the  Act  is  entirely 
different  from  that  relating  to  patents  for  inventions,  where  the 
object  attained  by  the  invention  for  which  the  patent  is  granted 
is,  of  course,  very  material  to  the  inquiry  what  is  its  subject- 
matter,  and  whether  there  has  been  an  infringement.  I  can- 
not agree,  therefore,  that  the  registration  was  claimed  or  could 
be  claimed  '  not  for  the  particular  moulding/  but  for  the  form 
given  by  placing  '  any  suitable  moulding '  upon  a  fire-door  in 
the  described  position,  or  that  a  privilege  was  granted  '  for 
putting  a  moulding  upon  a  fire-door  in  such  a  manner  as  to 
accomplish '  a  particular  object.  I  think  the  protection  was 
granted  for  the  shape  and  for  that  alone,  and  that  in  such  a 
case,  when  an  infringement  is  alleged,  the  only  question  is, 
whether  the  shape  of  that  which  is  impeached  is  the  same,  or 
whether  the  one  is  an  obvious  imitation  of  the  other,  without 
reference  to  whether  it  does  or  does  not  accomplish  the  same 
useful  end.  I  quite  agree  with  what  was  said  by  Lord  Shand 
in  Walker  v.  Falkirk  Iron  Co.  (&),  that '  the  Act  in  this  branch 
gives  protection  only  to  the  shape  or  configuration  or  to  the 
design  for  the  shape  or  configuration  in  such  a  case  as  the 
present.     The  result  of  such  protection  may  be,  however,  to 

(a)  (1888),  15  Court  Seas.  Ca*.,  4th  Series,  660. 

(b)  (1887),  14  Court  Seas.  Cas.  4th  Ser.  at  p.  1081  ;  4  Rep.  Pat  Gaa.  390. 
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secure  important  advantages  such  as  attend  a  mechanical  con-  Cap.  i. 
trivance,  if  those  advantages  should  be  the  result  directly  or 
indirectly  of  the  shape  or  configuration  adopted.'  But  this  is 
a  mere  incident.  If  such  advantages  are  obtained,  it  is  only 
because  no  shape  not  substantially  the  same,  and  which  is 
therefore  not  an  infringement,  will  achieve  the  same  end.  The 
test  of  infringement  must  always  be  whether  the  shape  is  or  is 
not  the  same.  If  it  be,  then  the  exclusive  privilege  has  been 
infringed  even  though  the  same  object  be  not  accomplished ; 
if  it  be  not,  then,  though  the  object  be  accomplished,  there  has 
been  no  infringement.  In  the  present  case,  for  example,  by  a 
very  slight  deviation  from  the  design,  which  would  scarcely  be 
apparent,  the  air  might  be  admitted  to  the  fire.  I  do  not  think 
that  a  person  making  such  a  fire-door  could  successfully  answer 
the  complaint  that  he  has  infringed  the  right  of  the  proprietor 
of  the  design  by  showing  that,  when  applied  to  a  range,  it 
would  not  exclude  the  air." 

In  a  former  edition  of  this  work  it  was  stated  that  it  was  Design  may 
the  received  opinion  that  under  the  old  Act,  6  &  7  Vict.  c.  65,  ^e^8tered 
designs  might  be  registered  the  subjects  of  which  could  in  patentable. 
many  cases  have  obtained  a  patent  (a).    This  passage  was  cited 
with  approval  in  Walker,  Hunter  &  Co.  v.  Falkirk  Iron  Co.  (6), 
by  Lord  Shand,  who  expressed  his  opinion  that  this  was  still 
the  case  under  the  present  Act ;  and  Mr.  Justice  Byrne  has 
recently  decided  that  a  design  may  at  one  and  the  same  time 
be  the  subject  of  a  patent  and  a  design  (c). 

The  classification  of  articles  of  manufacture  and  substances  Classification, 
as  given  in  the  Rules,  1890,  is  as  follows: 

Classes. 

1.  Articles  composed  wholly  or  chiefly  of  metal,  not  included 

in  class  2. 

2.  Jewellery. 

3.  Articles  composed  wholly  or  chiefly  of  wood,  bone,  ivory, 

papier-m&ch6,  or  other  solid  substances  not  included 
in  other  classes. 

4.  Articles  composed  wholly  or  chiefly  of  glass,  earthenware 

or  porcelain,  bricks,  tiles  or  cement. 

5.  Articles  composed  wholly  or  chiefly  of  paper  (except 

hangings). 

6.  Articles  composed  wholly  or  chiefly  of  leather,  including 

bookbinding  of  all  materials. 

(a)  Roger  v.  Driver  (1850),  16  Q,  B.  108  ;  see  Millingen  v.  Picken  (1845),  1  C.  8. 
799  812. 
(*)  (1887),  14  Court  Sess.  Cas.  4th  Ser.  at  p.  1081 ;  4  Rep.  Pat.  Cas.  390. 
(r)  Werner  Motor  Co.  v.  Qamage  (1904),  1  Ch.  264. 
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cap.  I.  7.  Paper  hangings. 

8.  Carpets  and  rugs  in  all  materials,  floorcloths  and  oil- 
cloths. 
9*  Lace,  hosiery. 

10.  Millinery  and  wearing    apparel,   including    boots   and 

shoes. 

11.  Ornamental    needlework  on   muslin    or    other   textile 

fabrics. 

1 2.  Goods  not  included  in  other  classes. 

13.  Printed  or  woven  designs  on  textile  piece  goods  (a). 

14.  Printed    or    woven     designs    on    handkerchiefs    and 

shawls  (a). 
According  to  the  terms  of  section  47  of  the  Act  of  1883  to 
entitle  a  design  to  be  registered  it  must  be — 

(1)  New  and  original  (6),  and 

(2)  Not  previously  published  in  the  United  Kingdom. 

(1)  New  or  original. 

Rule  as  to  A  design  must  be  either  new  or  original  and  there  may  be 

proper88ub-     a  distinction  between  "new"  and  "original."     Every  design 
jectof  which  is  original  is  new,  but  every  design  which  is  new  is  not 

Titration.     necessarily  origin  (c). 

It  may  be  laid  down  generally  that  a  design  is  not  a  proper 
subject  of  copyright  unless  there  is  a  clearly  marked  difference, 
involving  substantial  novelty  between  it  and  any  design  pre- 
viously in  use.  Therefore  where  the  plaintiffs  registered  a 
collar  combining  three  characteristics  which  it  was  admitted 
had  existed  independently  in  other  collars,  but  were  said  to 
have  been  never  previously  combined,  and  it  appeared  that 
these  characteristics  had  appeared  in  combination  before, 
though  in  proportions  different  to  those  in  which  they  appeared 
in  the  registered  design,  the  registration  was  ordered  to  be 
expunged  (d). 

In  this  case  the  law  was  clearly  stated  by  Lord  Justice 
Baggallay  thus:  "In  order  to  justify  the  registration  of  a 
design,  especially  with  reference  to  such  matters  as  collars 

{a)  Hottersall  v.  Moore  (1892),  9  Rep.  Pat  Cas.  27. 

(b)  Harden  Star  Hand  Grenade  Fire  Extinguisher  Co.  Trade  Mark  and  Designs 
(1886),  3  Rep.  Pat.  Cas.  132. 

(c)  Per  Chitty,  L.J.,  re  Bollason's  Design  (1898),  1  Ch.  237,  248. 

{d)  Le  May  v.  Welch  (1884),  28  Ch.  D.  24  :  54  L.  J.  Ch.  279  ;  33  W.  R.  33  ;  51 
L.  T.  (N.S.)  867  ;  Bach's  Case  (1889),  42  Ch.  Div.  661  ;  6  Rep.  Pat.  Cas.  376 ; 
Hothersall  v.  Moore  (1892),  9  Rep.  Pat.  Cas.  27  ;  Heath  v.  Rollason  (1898),  A.  C. 
499.  In  Tyler  v.  Sharpe  (1893),  11  R.  P.  C.  35,  Mr.  Justice  Roiner  seems  to  have 
considered  that  the  commercial  success  of  a  design  was  evidence  of  its  novelty,  but 
it  would  seem  rather  to  be  evidence  of  its  utility,  which  is  immaterial,  ante  p.  410, 
note  (ft). 
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and  other  articles  of  dress  which  are  in  constant  and  daily  Cap-  t- 
use,  there  must,  according  to  my  view  of  the  case,  be  some 
clearly  marked  and  defined  difference  between  that  which  is  to 
be  registered  as  a  new  design  and  that  which  has  gone  before. 
If  the  difference  of  half  an  inch  in  the  placing  of  a  stud,  or 
any  other  similarly  trifling  difference  from  previous  designs, 
were  to  be  taken  as  justifying  registration  of  a  design  for  a 
collar,  no  one  could  have  a  collar  made  in  his  own  house  by 
his  servants  without  running  the  risk  of  infringing  some 
registered  design.  It  would  be  oppressive  in  the  extreme  if 
any  trifling  change  in  the  shape  of  such  an  article  as  this 
would  justify  the  registration  of  the  design  so  as  to  preclude 
all  the  rest  of  the  world  from  making  an  article  of  the  same  or 
like  form."  The  other  members  of  the  Court  of  Appeal  con- 
curred, Lord  Justice  Bo  wen  saying.:  "In  order  to  enable  the 
respondents  to  maintain  the  registration,  they  -  must  be,  or 
claim  to  b6,  the  proprietors  of  a  new  or  original  design.  In 
the  present  case  is  there  any  new  or  original  design  shown  by 
this  drawing?  In  considering  whether  the  design  is  new  or 
original  we  must  remember,  in  the  first  place,  that  we  are 
dealing  with  a  design  which  purports  to  found  itself  on  shape, 
and  to  deal  with  outline ;  and  secondly,  that  we  are  considering 
the  question  with  reference  to  an  article  of  dress  of  the  very 
simplest  and  least  complicated  kind,  an  article  of  dress  which 
may  well  vary  in  form  in  every  town*  in  England,  and  in  every 
year  in  which  collars  are  worn.  We  must, not  allow  industry 
to  be  oppressed.  It  is  not  every  mere  difference  of  cut,  every 
change  of  outline,  every  change  of  length  or  breadth  of  con- 
figuration in  a  simple  and  most  familiar  article  of  dress  like 

this,  which  constitutes  novelty  of  design There  must 

be,  not  a  mere  novelty  of  outline,  but  a  substantial  novelty  in 
the  design  having  regard  to  the  nature  of  the  article  "  (a). 

Similarly  a  design  for  a  scarf  or  tie,  there  being  no  sub- 
stantial difference  between  it  and  a  previous  tie,  except  the 
introduction  of  a  pleat,  was  held  not  capable  of  registration, 
since  to  allow  it  to  be  registered  would  be  to  hold  that  the 
difference  of  a  few  stitches  constituted  a  proper  subject  for 
registration  (6). 

A  new  treatment  of  old  patterns  may,  however,  be  a  new  An  original 
and  original  design,  and  as  such  would  be  a  proper  subject  of  jj0^™11011 
registration.  subject  of 

(a)  Le  May  v.  Weloh  (1884),  28  Ch.  D.  24,  34  ;  Cooper  v.  Symington  (1893),  10  re&i8tration- 
R.  P.  C.  264. 

(h)  Smith  v.  Hope  Bros.  (1889),  6  Rep.  Pat.  Cas.  200  ;  Sherwood's  Design  (1892), 
9  Rep.  Pat.  Ca*.  268;  re  Morton's  Design  (1900),  17  R.  P.  C.  117,  the  shank,  of 
a  sleeve  link. 
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Cap-  f*  This  was  determined  in  the  Exchequer  Chamber,  on  appeal 

from  the  Court  of  Exchequer,  in  the  case  of  Harrison  v. 
Taylor  (a).  The  plaintiff  registered,  under  the  5  &  6  Vict, 
c.  100,  a  design  for  ornamenting  woven  fabrics.  The  design 
was  applied  to  a  fabric  woven  in  cells,  called  "  The  Honeycomb 
Pattern,"  and  it  consisted  of  a  combination  of  the  large  and 
small  honeycomb,  so  as  to  form  a  large  honeycomb  stripe  on 
a  small  honeycomb  ground.  Neither  the  large  honeycomb 
nor  the  small  honeycomb  was  new,  but  they  had  never  been 
used  in  combination  before  the  plaintiff  registered  his  design. 
Other  fabrics  had  been  woven  with  a  similar  combination  of  a 
large  and  small  pattern.  In  an  action  against  the  defendant 
for  infringing  the  plaintiff's  copyright  it  was  held  that  the 
plaintiff's  design  was  a  "  new  and  original  design  "  within  the 
meaning  of  the  5  &  6  Vict.  c.  100. 

But  where  four  old  designs  were  respectively  applied  to 
three  ribbons  and  to  a  button,  and  the  three  ribbons  were 
then  united  by  the  button  so  as  to  form  a  badge,  it  was  held 
that  such  union  did  not  amount  to  a  new  design  within  the 
abovQ  statute  (&).  So  a  design  for  a  double  card  basket 
formed  by  the  combination  of  two  baskets,  admittedly  old 
in  design,  was  held  not  entitled  to  protection  (c),  but  the  com- 
bination of  a  bassinette  and  mailcart  was  held  to  be  well 
registered  (d). 

A.  registered  as  "a  design"  within  class  12,  sect.  3,  of  the 
5  &  6  Vict,  c,  100,  a  pattern  of  a  woven  fabric.  He  gave  no 
written  description  of  his  claim.  The  design  consisted  of  six 
pointed  stars  on  an  Albert  chain  arranged  in  a  particular 
manner,  and  shaded,  and  he  claimed  "  the  particular  colloca- 
tion of  the  shaded  and  borrowed  stars  upon  the  ornamental 
chain  surface,  as  shown  in  the  registered  pattern,  thus  forming 
together  the  ornamentation  of  the  woven  fabric."  B.  slightly 
altered  the  combination,  but  not  so  as  to  affect  the  general 
appearance  of  the  pattern,  and  it  was  adjudged  that  this  was 
an  infringement  of  the  pattern  registered  (e). 

(a)  (1869),  3H.&N.  301,  reversed  (Ex.  Ch.)  4  H.  &  N.  815  ;  29  L.  J.  (Exch.)  3  ; 
5  Jut.  (N.S.)  1219  ;  Sherwood  v.  Decorative  AH  Tile  Co.  (1887),  4  Bep.  Pat.  Cas.  207. 

{b)  Mulloney  v.  Stevens  (1864),  10  L.  T.  190.  A  claim  to  a  monopoly  in  a 
design  registered  under  the  6  &  7  Vict.  c.  65,  for  the  shape  or  configuration  of  the 
body  of  a  four-wheel  dog-cart  was  rejected,  because  the  design  consisted  only  of  an 
arch  in  the  fore  part  of  the  carriage,  made  a  little  higher  than  that  in  ordinary  use, 
to  permit  the  convenience  of  larger  fore- wheels :  Windorer  v.  Smith  (1863),  11 
W.  R.323  ;  32  Beav.  200  ;  32  L.  J.  (Ch.)  661  ;  9  Jur.  (N.S.)  397  ;  7  L,  T.  (N.S.)  776. 

{c)  Lazarus  v.  Charles  (1873),  16  Eq.  117;  42  L.  J.  Ch.  607. 

(d)  Ritett  v.  Grimshaw  (1894),  11  B.  P.  C.  351. 

{e)  APCrea  v.  Holdsworth  (1870),  23  L.  T.  444  ;  L.  B.  6  Ch.  419 ;  2  H.  L. 
380. 
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In  Reg.  v.  Firman  (a)  it  was  decided   that  the  result  of      Cap.  I. 
simultaneously  applying  two  old  and  known  designs  to  the  But  the  com- 
ornamenting  ot  a  button  might  be  a  new  and  original  com-  ^nation  must 

,..  ,  i  ...  ,  ,  ■■        •     -.      h*  one  design 

bmation  to  be  protected  as  a  design ;  but  the  result  of  the  and  not  a 
combination  to  be  protected  as  a  "  design  "  must  be  one  design  mult,Pllclty- 
"  and  not  a  multiplicity  of  designs  (6). 

Therefore  where  a  claim  was  made  in  respect  ot  a  design  of 
a  shawl,  and  it  was  contended  that  there  were  five  points  in 
respect  of  which  the  shawl  was  new  and  entitled  to  protection 
— first  a  reversible  cloth,  with  the  two  sides  of  different 
texture  and  colours;  secondly,  a  scollop  pattern  in  parts  of 
the  shawl;  thirdly,  a  particular  border  round  the  shawl; 
fourthly,  a  particular  configuration  of  the  corners  of  the  shawl ; 
fifthly,  a  newly  invented  fringe  to  surround  the  shawl;  and 
the  evidence  clearly  showed  that  all  these  five  points,  or 
"  designs,"  had  been  in  public  use  and  had  been  applied  to 
shawls  before  the  registration  of  the  plaintiff's  shawl,  but  that 
the  combination  of  them  in  the  plaintiff's  shawl  was  new ;  the 
court  held  that  such  a  combination  was  not  a  "  design  "  within 
the  meaning  of  the  Act  of  Parliament  (c). 

In  another  case  the  plaintiff  alleged  that  his  design  as  bHothersaiiv. 
"  combination  "  was  new  and  original,  and  not  previously  pub-  Moore- 
lished  in  the  United  Kingdom ;  that  is,  he  alleged  that  the 
use  of  a  red-coloured  border  on  a  body  of  yellow  chamois- 
leather  cloth  was  entirely  new,  and  constituted  a  design  within 
the  Act,  and  the  mode  in  which  he  arrived  at  the  design  was 
not  by  drawing  a  pictorial  production,  but  in  this  way.  He 
took  a  piece  of  an  old  pattern  (No.  20).  long  used  for  dusters, 
and  directed  Mr.  F.,  who  was  the  manufacturer  of  goods  ordered 
by  him,  to  work  out  the  border  of  this  duster  (No.  20)  in  red ; 
and  he  then  took  a  duster  (No.  19)  and  took  from  that  a 
pattern  of  the  so-called  chamois-leather  cloth,  and  directed 
Mr.  F.  to  work  that  out  as  the  body  of  a  duster  with  the  borders 
like  No.  20,  only  worked  out  in  red.  The  border  in  No.  20 
was  a  very  old  and  common  border,  and  that  the  chamois- 
leather  cloth  was  known  at  the  time  as  a  material  was  clear 
from  the  fact  that  the  plaintiff  alleged  that  he  took  the  pattern 
for  the  body  of  -No.  2a  (the  design  in  question)  from  No.  19, 
and  when  the  body  of  No.  2a  was  applied  to  a  square  forming 
part  of  the  border  of  No.  19  this  was  apparent  to  the  eye :  the 
two  things  were,  in  fact,  identical.  Upon  these  facts  Vice- 
Chan  cellor  Bristowe  said:    "He  (the  plaintiff)  takes  an  old 

(a)  Cited  in  Harrison  v.  Taylor  (1859),  8  H.  &  N.  304. 

{b)  Norton  v.  NiehoUs  (1869),  5  Jur.  (N.S.)  1202,  1205.  (c)  lb. 
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cap.  I.  border  from  a  well-known  duster,  and  he  applies  that  well- 
known  border  to  a  previously  existing  fabric.  The  border  had 
been  used  over  and  over  again ;  the  fabric  was  not  new.  There 
is  nothing  in  the  slightest  degree  novel  or  original  in  this 
border;  it  is  a  mere  stripe  of  colour,  and  the  material  is  already 
in  existence,  though  of  recent  manufacture.  What  was  there 
then  '  new  or  original '  in  this  to  constitute  a  design  ?  I  admit 
the  difficulty  of  stating  with  precision  what  is  a  design  within 
the  Act;  and  many  judges  have  previously  found  that  difficulty, 
but,  independently  of  authority  on  the  subject,  I  cannot  bring 
myself  to  the  conclusion  that  there  was  in  the  application  of 
the  border  of  the  exhibit  No.  20  (which  was  a  common  border) 
to  a  material  forming  part  of  No.  19,  enough  to  constitute  a 
design  by  way  of  combination  within  the  meaning  of  the 
Act  "(a). 

And  it  is  not  material  that  the  plaintiff  has  independently 
invented  the  design  if,  in  fact,  it  has  been  previously  published. 
Thus  where  S.  in  1887  registered  a  design  for  fire-screens,  con- 
structed of  three  palm-leaf  fans  to  hold  a  flower-pot,  and  in 
1889  brought  an  action  for  infringement.  The  defendants 
alleged  that  the  design  was  not  new  or  original,  and  called 
evidence  to  show  that  a  similar  design  had  been  previously 
published.  And  it  was  held  that,  even  admitting  that  the 
design  was  good  subject-matter,  which  was  doubted,  and 
although  the  judge  was  satisfied  that  the  plaintiff  had  inde- 
pendently invented  the  design,  the  evidence  showed  that  it  had 
been  used  before  the  plaintiff's  registration,  and  the  action  was 
dismissed  with  costs.  The  design  was  ordered  to  be  expunged 
from  the  register  (&). 

But  it  is  not  necessary  that  a  design  should  be  novel  in  its 
subject-matter  if  its  application  to  some  article  of  manufacture 
be  novel.  In  Adams  v.  Clementson  (c)  the  design  consisted  of 
a  portrait  of  General  Martinez  de  Campos,  Captain- General  of 
Cuba,  copied  from  a  photograph  which  had  been  sent  to  the 
plaintiff  from  Cuba,  and  which  had  been  applied  by  him  to 
plates  and  other  articles  of  earthenware.  An  injunction  was 
refused  to  restrain  the  defendant  from  supplying  earthenware 
with  a  portrait  of  the  general  copied  from  a  similar  photograph 
furnished  to  him. 

The  case  last  cited  was,  however,  doubted  by  the  Court  of 
Appeal  in  the  important  case  of  Saunders  v.  Wid  (d).     There 

(a)  Ifothtrmll  v.  Moore  (1892),  9  Rep.  Pat.  Cas.  27. 

(b)  Smmt  v.  Slaymuker  $  Co.  (1890),  7  Rep.  Pat  Cas.  90. 

(c)  (1879),  12  Ch.  D.  714  ;  27  W.  R.  379. 
(<f)  (1893),  1  Q.  B.  470. 
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the  plaintiffs  registered  as  a  design  in  Class  I.  (namely,  articles  c***  i- 
comprised  wholly  or  partly  of  metal)  a  representation  of 
Westminster  Abbey  intended  to  be  applied  to  the  handles  of 
spoons  and  forks.  The  original  design  was  made  by  an  artist 
employed  by  the  plaintiffs,  from  a  photograph  of  the  Abbey. 
The  defendant  made  and  sold  metal  spoons  bearing  on  their 
handles  a  similar  representation  of  the  Abbey,  and  the  court 
gave  judgment  for  the  plaintiffs  in  an  action  for  infringement. 
"  What  we  have  to  consider,"  said  Lindley,  L.J.,  "  is  whether 
this  registered  design — for  a  design  of  some  sort,  of  course,  it 
is — is  a  design  applicable  for  the  pattern  and  for  the  shape  to 
things  in  Class  L,  and  in  particular  to  forks  and  spoons,  and 
whether  it  is  a  new  or  original  design  not  previously  published 
in  the  United  Kingdom.  Why  is  it  not  ?  Has  such  a  design 
applicable  to  metals  ever  been  seen  before  ?  If  you  ask  that, 
you  are  told  this :  '  Yes,  if  you  mean  a  view  of  public  build- 
ings, or  if  you  mean  a  view  of  cathedrals  and  churches,  they 
are  common  enough;  therefore,  there  is  no  novelty  in  the 
'  idea.'  But  if  you  ask  a  little  closer,  whether  anybody  has 
previously  taken  this  particular  aspect  of  Westminster  Abbey, 
and  used  it  as  a  design  applicable  to  things  in  Class  I.,  or  to 
any  things  like  it,  the  answer  is,  '  No,  that  is  new,  and  never 
has  been  published  before/  That  answer  seems  to  me  to 
bring  the  plaintiffs  case  within  the  Act  of  Parliament ;  and  I 
think  the  answer  to  the  argument  addressed  by  the  defendant 
is  this :  he  says  the  Abbey  is  not  a  design  within  the  meaning 
of  this  Act  of  Parliament.  In  one  sense,  of  course,  it  is  a  very 
valuable  design.  If  an  architect  was  thinking  about  building 
an  abbey,  having  Westminster  Abbey  before  him,  it  would  be 
a  very  valuable  design,  but  it  is  not  a  design  within  section  60 
until  you  eome  to  apply  it,  as  a  design,  to  some  article  of 
manufacture,  and,  therefore,  you  cannot  say  that,  abstractly  and 
as  a  general  proposition,  Westminster  Abbey  is  a  design.  Then 
it  is  said  the  photograph  is  a  design.  The  answer  is,  the 
photograph,  whatever  it  may  be  in  other  Acts,  is  not  a  design 
within  this  Act  until  you  apply  it  to  something.  The  plaintiffs 
are  not  infringing  the  copyright  of  the  photographer,  or,  if  they 
are,  we  need  not  discuss  that.  What  they  are  doing  is  this : 
they  are  making  precisely  the  same  use  of  the  photograph 
which  they  might  have  made  of  the  Abbey  itself,  and  they  are 
doing  nothing  more  than  taking  that  which  anybody  can  see, 
if  he  chooses  to  go  down  to  Westminster  Abbey,  and  applying 
what  is  there  to  be  seen  for  a  particular  purpose.  They  bring 
themselves  within  both  s.  60  and  s.  47."     The  Lord  Justice 
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Cap.  t.  then  goes  on  to  point  out  that  Adams  v.  Clemenison  was  decided 
under  the  earlier  Act  of  5  &  6  Vict,  c,  100,  s.  3,  and  remarks  : 
"  I  cannot  help  thinking  that  the  Vice-Chancellor  there,  even 
under  the  old  Act,  slipped  into  an  erroneous  view,  and  took 
'design'  rather  as  an  abstract  design  instead  of  a  design 
applicable  to  particular  modes  of  manufacture." 

So  a  design  for  an  upright  hexagonal  metal  stove,  the  sides 
of  which  had  the  representation  in  metal-work  of  a  church 
window,   of  a  particular  style   of  architecture,   with  tracery 
above  and  below,  was  held  to  be  properly  registered  under  the 
Act  (a).     On  the  other  hand,  when  C.  registered  a  design  for 
a  "  Lamp  for  electric  lighting,  applicable  for  its  shape/'  which 
was,  in  fact,  a  design  for  a  lamp-shade,  consisting  of  a  reflecting 
screen  which  had  been  erroneously  used  for  gas  lights,  and  a 
ventilating  top  not  materially  differing  from  those  which  had 
been  used  before  for  gas,  except  that  a  chimney,  which  was 
required  for  gas  lights,  but  not  for  electric  lights,  was  omitted, 
it  was  held  that  there  was  no  such  originality  or  novelty  in 
the  design  as  to  make  it  a  proper  subject  of  registration  (b). 
Aii^ign    •        ^  (^es^8n  already  registered  in  respect  of  one  class  cannot 
tei^incme"  to  registered  as  new  or  original  in  respect  of  other  classes  if 
class  <*™ot    the  designs  are  to  be  used  for  similar  purposes  (c). 
in  other  Thus,  where  the  applicant  registered  a  design  in  Class  5  in 

classes.  Schedule  3  of  the  Designs  Rules,  1883,  viz.,  "Articles  composed 

wholly  or  partly  of  paper  (except  hangings),"  for  the  pattern 
and  shape  of  a  flower  candle-shade  in  imitation  of  a  chrysan- 
themum, and  had  since  the  date  of  registration  been  selling 
candle-shades  made  according  to  the  design,  the  respondents 
registered  in  Class  12,  of  the  above  schedule,  viz,  "goods  not 
included  in  other  classes/'  a  design  for  a  candle-shade  consist- 
ing of  an  imitation  chrysanthemum,  and  had  since  been  selling 
candle-shades  made  according  to  that  design  of  rag  and  paper 
combined,  and  similar  to  those  made  by  the  applicant,  the 
court  being  of  opinion  that  the  two  designs  were  substantially 
identical,  and  that  applicant  was  a  person  aggrieved  within 
section  90  of  the  Act,  regarded  the  only  question  calling  for  a 
report  to  be  whether  having  regard  to  the  prior  registration  of 
the  applicant's  design  in  Class  5,  the  respondents  could  register 
their  design  in  Class  1 2,  that  being  for  a  different  class  of 
goods.  Mr.  Justice  Chitty  referring  to  the  respondents' 
argument,  said:  "That  argument  comes  to  this,  that  where 

(«)  Harper  A  du  v.  Wright  (1896),  1  Ch.  142, 

(7/)  He  ClarieU  Design  (1896)  2  Ch.  38. 
•   {r)  He  Head  $  OreuwelVs  Design  (1889),  42  Ch.  Div.  260  ;  58  L.  J.Ch.  624  ;  61 
L.  T.  450  j  6  Rep.  Pat,  Cns.  471. 
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a  new  and  original  design  is  registered  in  one  class,  a  rival  designer  _  Cap.  i- 
is  at  liberty  to  take  the  design  and  transfer  it  bodily  to  another 
class,  and  register  it  in  that  class,  or  if  it  be  on  the  register,  may 
maintain  it  there.  I  do  not  think  this  argument  can  be  sus- 
tained. No  doubt  the  copyright  in  a  design  conferred  by 
section  60  of  the  Act,  is  limited  to  the  goods  in  the  class  or 
classes  in  which  the  design  is  registered,  and  this  is  clearly  the 
case,  for  under  section  58,  which  gives  a  special  remedy  by 
penalty  for  the  infringement  of  a  registered  design,  the  registered 
proprietor  cannot  proceed  against  the  infringer  in  respect  of 
goods  outside  the  class  in  which  the  design  is  registered,  and 
for  this  reason,  that  the  person  registering  having  knowingly 
confined  the  registration  to  one  class  of  goods,  has  by  so  doing 
given  notice  to  all  the  world  that  they  are  at  liberty  to  use 
the  design  for  goods  not  included  in  the  class  or  classes,  for 
a  person  may  register  a  design  in  more  than  one  class.  It  is 
on  this,  that  the  respondents'  argument  is  based.  But  can 
the  legislature  have  had  this  intention  ? 

"  I  suggested  the  case  of  a  design  registered  for  jewellery,  and 
another  trader  finding  this  to  be  so,  and  that  articles  marked 
with  such  design  were  being  put  on  the  market,  and  people 
were  becoming  generally  acquainted  with  the  design,  taking 
this  design  and  registering  it  in  some  other  class  of  goods, 
such  as  glass  (Class  4),  or  lace  (Class  9),  a  thing  which  in  the 
case  of  many  designs  might  easily  be  done.  I  am  satisfied 
that  it  was  not  the  intention  of  the  Legislature  to  allow  this  to 
be  done.  The  answer  to  the  argument  is  to  be  found  really 
in  section  47  of  the  Act,  where  the  words  used  are :  '  Any  new 
or  original  design  not  previously  published  in  the  United 
Kingdom/  To  be  capable  of  being  registered  a  design  must 
be  '  new  or  original '  in  fact,  and  not,  as  is  suggested, '  new  or 
original'  as  to  some  particular  class  of  goods.  It  cannot  be 
said  to  be  new  and  original  if  it  is  already  being  applied  to 
articles  of  an  analogous  character." 

A  principle  which  is  frequently  overlooked  is  that  though  a  Unless  to  be 
design  may  be  registered  in  one  class  for  a  particular  purpose,  d^ere^t 
it  may  be  used  or  applied  to  another  class  for  a  different  purpose,  purpose. 
whereas  it  could  not  be  applied  to  another'  class  for  the  same 
purpose.     Thus  in  the  case  in  the  Scotch  Courts  of  Walker, 
Hunter  &  Co.  v.  Falkirk  Iron  Go.  (a),  a  design  used  for  cabinet- 
doors  and  other  doors  was  held  to  be  well  registered  as  applied 
to  range  fire  doors.     But  where  it  was  attempted  to  establish 
the  principle  that  the  design  in  one  material  might  be  applied 

(a)  (1887),  4  Rep.  Pat.  Cas.  390. 
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cap.  I.  not  to  a  different  thing  or  to  a  different  purpose,  but  the  same 
purpose  as  the  previously  registered  design,  there  the  court  held 
the  registration  to  be  bad.  So  too  in  Be  Bach's  Design  (a).  Bach, 
a  lamp  manufacturer,  in  1886  registered  in  Class  4,  the  design 
of  a  shade  in  the  form  of  a  rose  made  of  china  or  porcelain  for 
what  was  called  a  fairy  lamp;  he  in  1888  brought  an  action 
in  the  Queen's  Bench  Division  against  the  Army  and  Navy 
Co-operative  Society  for  damages  for  infringement,  and  for  an 
injunction  to  restrain  them  from  infringing  the  copyright  in 
his  design.  The  defence  was  that  it  was  not  a  new  design, 
and  in  1888  the  Society  moved  in  the  Chancery  Division  to 
have  the  Register  of  Designs  rectified  by  removing  therefrom 
the  said  design  on  the  ground  that  it  was  neither  new  nor 
original.  It  appeared  that  other  designs  for  shades  in  the 
form  of  roses  made  of  linen  had  previously  been  registered, 
but  the  case  principally  relied  upon  was  that  one  Reed  in 
1886  had  registered  under  Class  12,  a  linen  shade  in  the 
shape  of  a  rose  for  candles,  also  adapted  for  lamps,  and  that 
these  shades  had  been  sold  by  Reed  himself,  and  by  the  Army 
and  Navy  Co-operative  Society  directly  after  the  registration. 
Evidence  was  also  given  of  lamp-shades  of  china  in  the  form 
of  a  tulip  having  been  sold  previously  to  the  date  of  Bach's 
registration.  Mr.  Justice  Eekewich  held  that  though  the 
materials  were  different,  there  was  no  novelty  in  the  "china 
design,  which  must  therefore  be  removed  from  the  register. 

He  said,  "  It  is  necessary  in  order  to  support  the  design  that 
it  should  be  new  and  original.  To  my  mind  it  is  extremely 
important,  if  one  can,  and  as  far  as  one  can,  to  base  a  decision 
in  a  case  of  this  kind  on  some  principle,  and  I  find  a  principle 
to  my  hand  in  the  judgment  of  Lord  Justice  Fry,  in  Le  May  v. 
Welch  (&),  in  which  he  makes  this  remark :  '  The  meaning  of 
the  words  "  novel  or  original "  is  this,  that  the  design  must 
either  be  substantially  novel  or  substantially  original,  having 
regard  to  the  nature  and  character  of  the  subject-matter  to 
which  it  is  to  be  applied.'  '  Subject-matter,'  as  there  used  by 
the  Lord  Justice,  does  not  mean  the  material,  but  the  purpose 
of  the  design,  and  the  purpose  here  is  precisely  the  same  in 
each  case ;  that  is  to  say,  the  designer  in  each  desired  to  invent 
or  produce  a  lamp-shade.  So  that,  as  regards  the  subject- 
matter,  they  were  proceeding  on  identical  lines. 

"  Now,  that  being  the  nature  and  character  of  the  subject- 
matter,  what  is  there  substantially  new  or  substantially  original? 

(a)  (1887),  42  Ch.  D.  661 ;  6  Rep.  Pttt.  Cas.  376  ;  38  W.  R.  174  ;  re  Clarke'* 
Design  (1896),  2  Ch.  38.  (b)  28  Ch.  D.  24. 
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I  will  dismiss  the  second  alternative,  and  take  the  substantially  cap.  l- 
new.  If  I  appeal  to  my  eye,  and  look  at  the  specimens  before 
me  of  the  roses  of  Mr.  Bach,  there  is  some  distinction  seen 
between  them  and  those  of  Mr.  Reed,  perhaps  not  more  than 
one  would  expect  to  result  from  difference  of  material,  the  one 
being  more  plastic,  the  other  less  so ;  the  one  necessarily  taking 
a  hard  form,  and  the  other  lending  itself  to  folds  and  producing 
a  softer  effect.  But  I  think  I  am  entitled  to  look,  and  I  cer- 
tainly do  look,  at  the  design  which  was  actually  registered  by 
Mr.  Bach,  which  I  have  before  me,  and  taking  that,  and  looking 
from  that  to  Mr.  Reed's  production,  there  seems  to  be  so  great 
a  similarity  that  it  is  difficult  to  distinguish  one  from  the  other. 
There,  in  Mr.  Bach's  registered  design,  the  hardness  of  his 
material  is  not  shown,  and  he  has  multiplied  the  leaves  of  the 
rose,  and  placed  them  in  such  positions  that  they  really  are 
precisely  the  same  as  those  of  Mr.  Reed.  That  being  so,  why 
should  I  not  hold  that  the  design  is  the  same  ?  It  seems  to 
me  as  a  matter  of  eyesight,  that  the  design  is  precisely  the 
same.  .  .  .  There  are  many  cases  in  the  books  in  which  the 
court  has  upheld  registration,  as  for  cotton  goods  in  one  class, 
of  a  design  which  had  already  been  applied  to  goods  of  a 
different  character  altogether  in  another  class,  and  I  do  not 
think  it  necessary  to  hold  or  even  to  intimate  that  possibly  the 
design  of  a  rose  may  not  be  registered  for  some  other  entirely 
different  purpose,  that  is  to  say,  with  reference  to  some  other 
quality  of  goods  in  a  different  class.  But  the  Act  does  not 
say,  and  I  think,  cannot  have  intended  to  say,  that  by  selecting 
a  different  class,  a  man  may  register  as  applied  to  the  same 
things,  say  lamp-shades,  what  has  already  been  registered  with 
reference  to  that  thing,  lamp-shades,  merely  varying  the  material 
in  which  the  lamp-shades  have  been  made/' 

But  comparatively  slight  alterations  from  an  old  design  may  Alterations  in 
sometimes  entitle  a  new  design  to  registration. .  Thus,  R. old  de81gn 
registered  a  design  for  coffin  plates.  The  drawing  showed 
a  set  of  irregular  four-sided  coffin  plates,  with  leaf-shaped 
projections  at  the  corners,  each  of  which  contained  a  shell- 
pattern  ornamentation  with  double  lines  or  rims  running  round 
the  inner  edges  of  the  plate  and  enclosing  the  centre  of  it,  and 
also  double  lines  enclosing  the  shells,  and  in  the  view  taken 
by  the  court  the  drawing  indicated  that  the  plate  had  a 
sunken  centre.  S.  had  previously  registered  a  design  of  a 
somewhat  similar  character,  with  shells  at  the  corners,  but 
without  the  inner  double  lines  or  rims  enclosing  the  centre 
and    the  shells;    and  in  the  view  taken  by  the   court,   his 
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cap.  i.  drawing  indicated  a  flat  centre.  It  was  held  that  R.'s  design 
was  new  and  original  (a).  But  the  substitution  of  a  flange  to 
a  lamp,  in  lieu  of  slip-fittings,  was  held  not  to  make  the  design 
a  new  one  (b). 

(2.)  Not  previously  published  in  the  United  Kingdom. 

What  is  The  disclosure  of  a  design  to  a  partner  or  any  necessary 

publication?  agent  confidentially  is  not  a  publication.  Thus,  where  the 
inventor  of  a  design  for  a  writing-table,  previously  to  register- 
ing it  and  while  perfecting  it,  consulted  a  person  with  whom 
he  had  business  relations  as  to  the  design,  and  sent  him  a 
sample  for  his  inspection  and  opinion,  it  was  held  that  there 
had  been  no  previous  publication  (c).  But  where  the  inventor 
of  a  design  (who  was  a  foreign  manufacturer)  showed  it  to  his 
sole  agent  in  the  United  Kingdom,  and  he  in  turn  showed  it 
to  two  customers,  who  gave  orders  (whether  to  be  executed 
before  or  after  registration  did  not  appear),  it  was  held  that 
there  had  been  a  publication  (d),  though  the  disclosure  to  the 
agent  would  not  have  been  such,  since  he  had  an  interest  in 
the  sale  of  the  design  (e).  The  question  was  raised,  but  not 
decided,  in  re  Oresstvelts  Design  (/),  whether  registration  alone 
of  a  design  would  be  publication ;  but,  semble,  it  would  not. 
Exhibiting  at  By  section  57  of  the  Act  of  1883,  it  was  provided  that  the 
ex  i  itions.  ex]1ii)ition  of  a  design  at  an  industrial  or  international  exhi- 
bition shall  not  prevent  or  invalidate  the  registration  of  the 
design,  provided  the  exhibitor  gives  to  the  Comptroller  seven 
days  (ff)  notice  in  writing  of  his  intention  to  exhibit  the  design 
and  that  he  applies  for  registration  within  six  months  from 
the  date  of  the  opening  of  the  exhibition. 

(a)  Re  Rollason's  Design  (1898),  1  Ch.  237 ;  S.  C.  on  appeal  sub  mm ;  Heath  # 
&>ns  v.  Hollow*  (1898),  A.  C.  499. 

(ft)  Re  SlterwootT*  Design  (1892),  9  R.  P.  C.  268. 

(c)  UeinrUih  v.  Bastendorff  (1893),  10  R.  P.  C.  160  :  Westleij  Richards  4'  Co.  v. 
Perhes,  ib.  181. 

id)  Blank  v.  Footman  (1889),  39  Ch.  Div.  678  ;  5  Rep.  Pat.  Cas.  653 ;  57  L.  J 
Ch.  909  ;  36  W.  R.  921  ;  59  L.  T.  567;  Hunt  v.  Stevens,  W.  N.  (1878),  p.  79 
Winjield  ASon  v.  Snow  Brothers  (1891),  8  Rep.  Pat.  Cas.  15. 

(e)  See  Humpherton  v.  Syer  (1887),  4  Rep.  Pat.  Gas.  184,  407. 

(/)  (1889),  6  R.  P.  C.  473. 

(g)  See  R.  36  of  Designs  Rules,  1890. 
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CHAPTER  II. 

REGISTRATION   OF    DESIGNS. 

The  Act  of  1883  provides  that  a  book  called  the  Register  The  Register 
of  Designs  shall  be  kept  at  the  Patent  Office,  in  which  shall of  Designs- 
be  entered  the  names  and  addresses  of  proprietors  of  registered 
designs,  notifications  of  assignments  and  of  transmissions  of 
registered  designs,  and  such  other  matters  as  may  from  time 
to  time  be  prescribed,  and  that  this  register  shall  be  primd 
facie  evidence  of  any  matters  by  the  Act  directed  or  authorized 
to  be  entered  therein. 

Notices  of  trusts  are  not  to  be  entered  on  the  register  (a),  Notice  of. 
but  this  provision  and  the  Patent  Rules  only  refer  to  the  £0^necd 
exclusion  from  the  register  of  simple  notices  of  trusts  and  not  entered. 
documents  affecting   the   proprietorship  which,   by   creating 
trusts  or  otherwise,  and  consequently  equitable  assignments  of 
a  design  or  a  share  in  a  design,  may  be  entered  on  the  register 
as  documents  affecting  the  proprietorship  (b).     The  Comp- 
troller may  refuse  to    register  any  design  of  which  the  use 
would  in  his  opinion  be  contrary  to  law  or  morality  (c). 

The  register  is  to  be  at  all  times  open  to  the  inspection  of  Inspection  of 
the  public,  subject  to  prescribed  regulations ;    and  certified reglster- 
copies  sealed  with  the  seal  of  the  Patent  Office  of  any  entry 
are  to  be  given  to  any  person  requiring  the  same  on  payment 
of  the  prescribed  fee  (d). 

Printed  or  written  copies  or  extracts  purporting  to  be 
certified  by  the  Comptroller  and  sealed  with  the  seal  of  the 
Patent  Office,  are  to  be  admitted  in  evidence  without  further 
proof  or  production  of  the  originals  (e). 

All  designs  of  which  the  copyright  has  expired  may  be  inspection  of 
inspected  at  the  Patent  Office  on  the  payment  of  the  proper  S^mS"1 
fee  and  on  production    of  the  number  of  the   design,  and 
copies  may  be  taken;  but  no  design,  the  copyright  of  which 
is  existing,  is,  in  general,  open  to  inspection  except  to  the 

(a)  S.  85.  (b)  See  Stewart  v.  Casey,  9  Rep.  Pat.  Cas.  9  ;  [1892]  1  Ch.  104. 

(e)  S.  S6.  (d)  S.  88.    Rules  33  an4  34  of  1890.  (e)  S.  89. 
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proprietor  or  a  person  authorized  in  writing  by  him,  or  a  person 
authorized  by  the  Comptroller  or  by  the  court,  and  furnishing 
such  information  as  may  enable  the  Comptroller  to  identify 
the  design,  nor  except  in  the  presence  of  the  Comptroller  or  of 
an  officer  acting  under  him,  nor  except  on  payment  of  the 
prescribed  fee ;  and  the  person  making  the  inspection  is  not  to 
be  entitled  to  take  any  copy  of  the  design  (a).  The  Act  of 
51  &  52  Vict.  c.  50,  s.  6,  provides,  however,  that  where  regis- 
tration of  a  design  is  refused  on  the  ground  of  identity  with  a 
design  already  registered,  the  applicant  for  registration  is  to 
be  entitled  to  inspect  the  design  so  registered. 

The  Comptroller  may,  on  receipt  of  the  prescribed  fee,  make 
searches  among  the  designs  registered  at  the  office,  and  inform 
any  person  requesting  him  so  to  do  whether  a  particular 
design  produced  by  such  person,  and  to  be  applied  to  goods  in 
any  particular  class,  is  or  is  not  identical  with  or  an  obvious 
imitation  of  any  registered  design  applied  to  such  goods  of 
which  the  copyright  is  still  subsisting  (b). 

Any  person  making  or  causing  to  be  made  a  false  entry  in 
the  register,  or  a  writing  falsely  purporting  to  be  a  copy  of  an 
entry  therein,  or  producing  or  tendering  or  causing  to  be  pro- 
duced or  tendered  in  evidence  any  such  writing  knowing  the 
entry  or  writing  to  be  false,  is  declared  to  be  guilty  of  a 
misdemeanor  (c). 

An  application  to  register  must  be  in  the  prescribed  form  (tf), 
and  may  be  made  by  any  person  claiming  to  be  the  proprietor 
of  the  design  or  by  any  agent  duly  authorized  on  his  behalf  (<?). 

Any  of  the  following  persons  may  be  considered  the  pro- 
prietor of  copyright  and  may  register  under  the  Act. 

1.  The  author  of  a  new  design,  unless  he  has  executed  the 
work  on  behalf  of  another  person  for  a  good  or  valuable  con- 
sideration. 

2.  Where  the  work  is  executed  on  behalf  of  another  person 
for  a  good  or  valuable  consideration,  the  person  on  whose 
behalf  it  is  executed. 

Thus,  where  a  person  who  is  engaged  in  business  has  a 
person  in  his  employ  who  in  the  course  of  his  employment 
makes   a   design  which   is   new  or  original,  the  design  will 


(a)  S.  52. 

(b)  Designs  Rules,  1890,  r.  35.  A  letter  giving  the  result  of  this  search  is  not 
evidence  ;  Smith  v.  Hope  Bros.  (1889),  6  R.  P.  C.  204. 

{o)  Sect.  93,  Act  of  1883. 

(d)  See  the  forms  in  Schedules  to  the  Rules  of  1890  and  for  lace  designs,  Rules  of 
1893.    App.  F.  pott. 

{e)  But  the  Comptroller  is  not  bound  to  recognise  an  agent  whose  name  has  been 
erased  from  the  Register  of  Patent  Agents.     See  Rules  of  1898. 
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become  the  property  of  the  master  by  virtue  of  the  relation     CAP-  n- 
which  exists  between  them,  and  the  master  will  be  entitled  to 
register  the  design  (a).     And  a  company  incorporated  under 
the  Companies  Acts  may  be  the  proprietors  of  the  copyright 
of  a  design  invented  by  one  in  their  employ. 

3.  Every  person  acquiring  for  a  good  or  valuable  considera- 
tion a  new  and  original  design,  or  the  right  to  apply  the  same 
to  any  article  or  substance  either  exclusively  of  any  other 
person  or  not. 

4.  Every  person  on  whom  the  property  in  such  design  or 
such  right  to  the  application  thereof  may  devolve;  but  the 
persons  entitled  to  copyright  under  heads  3  and  4  will  only 
be  proprietors  in  respect  of  and  to  the  extent  of  the  rights  so 
acquired  (b). 

A  person  who  has  a  partial  assignment  of  the  design  or  Licensee?,  &e. 
an  assignment  of  the  right  to  apply  it  for  the  whole  period 
of  protection,  or  a  licensee  who  has  the  right  to  make  articles 
in  accordance  with  the  design  for  the  whole  or  a  limited  term 
may  register ;  but  an  agreement  assigning  an  exclusive  right 
to  sell,  unless  it  confers  a  right  to  manufacture  the  articles  to 
which  the  design  is  applicable,  does  not  entitle  the  assignee  to 
register  (c). 

A  body  corporate  may  be  registered  as  proprietor  by  its 
corporate  name  (d). 

Where  A.  who  was  acting  as  the  sole  agent  and  consignee 
in  the  United  Kingdom  of  toys  manufactured  in  the  United 
States  by  an  American  company,  and  consigned  to  him  by 
them,  registered  in  his  own  name  the  designs  in  accordance 
with  which  some  of  such  toys  were  manufactured;  and  the 
company  had  authorized  him  to  register  the  designs  in  his 
own  name,  but  had  not  assigned  to  him  the  designs  or  the 
right  to  apply  them  to  goods,  the  only  arrangement  between 
them  and  A.  being  that  A.  should  sell  in  the  United  Kingdom 
goods  manufactured  and  consigned  to  him  by  the  company ; 
it  was  held  that  A.  was  not  the  proprietor  of  the  designs 
within  the  61st  section  of  the  Act  of  1883,  and  that  the 
registration  in  his  name  was  therefore  wrongful  and  must  be 
expunged  (e). 

Any  application,  notice  or  other  document  authorised  orHowappii- 
required  to  be  left,  made  or  given  at  the  Patent  Office  or  to  ™%n£ice* 

(a)  Lazarus  v.  Charles  (1873),  16  Eq.  117-123.  lb)  &  61.         made  °r  8ent 

{c)JewiU  v.  Eckhardt  (1878),  8  Ch.  Div.  404-409;  Be  QuitennatCe  Registered 
Design  (1886),  55  L.  J.  Ch.  309,  p.  310 ;   Woollty  v.  Broad  (1892),  1  Q.  B.  806. 

(d)  Rule  26.     Foreigners  may  register,  re  Caret  (1889),  6  R.  P.  C.  552. 

(e)  In  re  Quiterman'e  Bey  titer ed  Design*  (1886),  55  L.  J.  Ch.  309. 
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Cap.  II.     the  Comptroller  or  to  any  other  person  under  the  Act,  may  be 
~  sent  by  a  prepaid  letter  through  the  post,  and  if  so  sent  is  to 
be  deemed  to  have  been  left,  made  or  given  at  the  time  when 
the  letter  containing  the  same  would  be  delivered  in  the  ordi- 
nary course  of  post,  and  in  proving  service  or  sending,  it  is 
sufficient  to  prove  that  the  letter  was  properly  addressed  and 
put  into  the  post  (a), 
statement  of       The  form  of  application  must  contain  the  name,  address,  and 
design.o£        description  of  the  individual  or  firm  making  the  application, 
and  must  be  signed  by  the  applicant  or  his  duly  authorized 
agent  (b).     It  must  also  contain  a  statement  of  the  nature  of 
the  design  and  the  class  or  classes  of  goods  in  which  the 
applicant  desires  that  the  design  be  registered  (c). 

The  statement  of  the  nature  of  the  design  is  not  required  to 
be  like  the  specification  of  a  patent  (d),  but  should  be  suffi- 
ciently full  and  explicit  to  make  the  design  intelligible  to 
enable  the  Comptroller  to  give  the  information  required  to  be 
given  by  him  by  section  53,  and  to  fully  explain  all  matters 
pertinent  to  the  registration  which  cannot  be  gathered  from 
looking  at  the  representation  or  specimen  of  the  design  filed 
with  the  application. 

The  same  design  may  be  registered  in  one  or  more  of  the 
classes  according  as  it  is  intended  to  be  employed  in  one  or 
more  species  of  manufacture,  but  a  separate  fee  must  be  paid 
on  account  of  each  separate  class,  and  all  such  registrations 
must  be  made  at  the  same  time. 

It  might  sometimes  be  worth  while  to  register  in  more  than 
one  class  to  prevent  vulgarization,  but  as  publication  in  one 
class  is  publication  in  all,  this  must  be  done  as  before  men- 
tioned at  the  same  time,  or  at  least  before  any  form  of  the 
pattern  or  design  be  in  circulation. 

In  case  of  doubt  as  to  the  class  in  which  a  design  ought  to 
be  registered,  the  Comptroller  may  determine  the  question  (e), 
or  in  a  case  of  difficulty  apply  to  either  of  the  law  officers  of 
the  Crown  for  directions  (/). 

An  action  was  brought  to  restrain  the  infringement  of  a 
design  registered  in  Class  13  ("printed  or  woven  designs  on 
textile  piece  goods  "),  the  certificate  of  registration  identifying 
it  by  having  attached  thereto  a  cutting  of  a  material  known  as 

(a)  S.  97,  Act  1883. 

(b)  See  Instructions  to  persons  who  wish  to  register  Designs.     Appendix  F,  post, 
{c)  Sect.  47  (3). 

{d)  See  Holfoworth  v.  McCrae  (1867),  L.R.2H.  L.  385.  In  America  the  practice 
is  different,  and  a  specification  is  required.  In  Demartial  v.  Booth  (1892),  9 
R.  P.  C.  499,  the  American  specification  was  given  in  evidence,  no  party  objecting. 

(e)  Sect  47  (5).  (/)  Sect  95. 
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"  chamois  leather  cloth."  The  goods  as  sold  by  the  plaintiff  Cap.  u. 
were  woven  in  pieces  consisting  of  twelve  squares  marked  off, 
one  from  the  other  by  threads  woven  across  the  piece,  each 
square  being  intended  to  be  cut  from  the  rest  and  to  be  used 
as  a  duster ;  the  cutting  attached  to  the  certificate  was  taken 
from  the  middle  of  one  of  these  squares,  and  showed  a  plain 
yellow  centre  and  a  border  at  each  side,  consisting  of  a  red 
stripe  about  one  inch  in  width,  with  two  narrow  yellow  lines 
running  down  the  middle.  The  defendant  alleged  amongst 
other  things  that  dusters,  though  woven  in  lengths  consisting 
of  sets  of  twelve,  were  comprised  in  Class  14  ("  printed  or 
woven  designs  for  handkerchiefs  or  shawls "),  and  not  in 
Glass  13,  and  it  was  held  the  defendant  was  right,  Vice- 
Chancellor  Bristowe  saying,  "  I  have  come  to  the  conclusion 
that  there  is  a  substantial  difference  between  the  Classes,  No. 
13  &  No.  14,  in  the  Rules  of  1883,  and  that  'piece goods'  are 
by  the  order  in  question — that  is,  the  order  under  the  Act  of 
1883 — intended  to  denote  goods  commonly  known  as  '  piece 
goods/  measured  by  the  piece  and  sold  by  the  piece,  and 
should  be  classed  under  No.  13,  and  that  goods  which  though 
woven  in  the  piece  are  subdivided  in  patterns  by  cross  lines  or 
other  demarcations  showing  that  they  would  be  sold,  not  by 
measurement,  but  by  number,  as  per  dozen,  fall  within  the 
class  of  handkerchief  and  shawls  sought  to  be  registered  under 
Class  14 ;  but  that  to  avoid  any  difficulty  the  person  desiring 
to  register,  may  register  under  both  classes,  and  so  ensure  his 
desired  protection.  Now  the  plaintiff  has  not  done  this  at  the 
time.  He  has  registered  under  Class  13.  In  my  judgment 
that  might,  if  the  design  were  capable  of  registration,  protect 
him  for  the  sale  of  such  goods  as  the  long  piece  worked  out  as 
a  piece,  but  it  would  be  of  no  avail  to  protect  him  for  such 
goods  as  No.  22  "(a). 

By  the  91st  section  of  the  Act  of  1883,  the  Comptroller  Correction  of 
may,  on  request  in  writing  accompanied  by  the  prescribed  fee, clencal  errors- 
correct  any  clerical  error  in  or  in  connection  with  an  applica- 
tion for  registration  of  a  design,  or  correct  any  clerical  error  in 
the  name,  style,  or  address  of  the  registered  proprietor,  and  by 
the  24th  section  of  the  Act  of  1888,  may  permit  an  applicant 
.for  registration  to  amend  his  application  by  omitting  any 
particular  goods  or  classes  of  goods  in  connection  with  which 
he  has  desired  the  design  to  be  registered  (b). 

The  application  must  be  accompanied  either — 

(a)  HoUierudl  v.  Moan  (1892),  9  Rep.  Pat.  Cas.  38. 
(ft)  51  &  62  Vict.  c.  50,  a.  24. 
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(a)  By  a  sketch  or  drawing,  or 

(b)  By    three    exactly   similar   drawings,   photographs,   or 

tracings  of  the  design,  or 

(c)  By  three   specimens   or  exact    representations  of  the 

design; 
and  in  describing  the  nature  of  the  design,  the  applicant  must 
state  whether  it  is  applicable  for  the  pattern,  or  for  the  shape 
or  configuration  of  the  design,  and  the  means  by  which  it  is 
applicable  (a). 

In  a  case  where  a  design  for  coffin  plates  was  stated  to  be 
"  applicable  for  the  pattern/'  and  one  of  the  grounds  for 
asserting  novelty  was  that  the  centre  of  the  coffin  plate  was 
depressed  instead  of  flat,  it  was  argued  that  this  depression 
was  a  matter  of  "  shape  "  and  "  configuration,"  and  not  "  pat- 
tern/' Lord  Herschell,  in  dealing  with  this  argument,  said : 
"  My  Lords,  these  words  '  applicable  for  the  pattern  or  for  the 
shape  or  configuration  or  for  the  ornament  thereof/  are  to  be 
found  in  the  Act  only  in  the  interpretation  clause.  All  that 
section  47  and  the  following  sections  deal  with  is  the  question 
of '  design ' :  that  is  the  word  used  and  the  only  word ;  but 
the  word  '  design'  is  interpreted  by  the  interpretation  clause, 
section  60.  In  my  opinion,  the  object  of  that  interpretation 
clause  was  to  make  the  word  '  design '  as  extensive  as  it 
reasonably  ought  to  be.  It  was  not  intended  to  draw  the 
distinction  suggested  as  a  sharp,  hard  and  fast  distinction 
between  the  design  being  '  applicable  for  the  pattern '  or  '  for 
the  shape  or  configuration '  or  (  for  the  ornament/  I  do  not 
think  you  can  say  that '  pattern/  as  it  is  used  in  that  section, 
necessarily  and  always  excluded  the  shape  or  configuration, 
and  that  nothing  could  be  included  in  '  shape  '  or  '  configura- 
tion '  which  might  not  fall  to  be  considered  under  '  pattern  ' ; 
or  again,  that  the  'ornament  thereof  might  not  be  a  part  of 
the  pattern,  and  included  in  certain  cases  within  the  word 
'  pattern ' "  He  then  went  on  to  point  out  that  all  section 
47  required  of  the  applicant  was  to  state  "the  nature  of 
the  design,"  and  that  Rule  9  does  not  purport  to  insert  as  a 
condition  that  the  person  registering  the  design  is  to  be  limited 
to  some  part  of  his  design  or  to  some  effect  in  his  design.  To 
his  mind  the  word  "  pattern,"  as  used  by  the  applicant  in 
relation  to  the  subject-matter,  "  would  include  everything 
which  would  go  to  make  up  the  '  design ' "  (6). 

{a)  Rule  9  of  1890. 

(6)  Heath  ▼.  Rollaton  (1898),  A.  C.  499,  501 ;  of.  per  Rigby,  L.  J.,  Harper  $  Co. 
v.  Wright  (1896),  1  Oh.  142,  157;  j;cr  Shand,  L.J.,  Walker  v.  Falkirk  Iron  Co. 
(1887),  4  R.  P.  C.  390,  394. 
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When  sketches,  drawings,  or  tracings  are  furnished  they  Cap.  ii. 
must  be  fixed,  and  they,  as  well  as  the  application  itself,  must 
be  written,  printed,  copied  or  drawn  upon  strong  wide-ruled 
foolscap  paper  (on  one  side  only),  of  the  size  of  13  inches  by 
8  inches,  leaving  a  margin  of  not  less  than  one  inch  and  a 
half  on  the  left  hand  part  thereof,  and  the  signatures  of  the 
applicants  or  agents  must  be  written  in  a  large  and  legible 
hand.  The  Comptroller  has,  however,  power  in  any  particular 
case  to  vary  the  requirements  of  this  rule  if  he  thinks  fit  (a). 

When  the  articles  to  which  designs  are  applied  are  not  of  a 
kind  which  can  be  pasted  into  books,  drawings,  photographs, 
or  tracings  of  such  designs  must  be  furnished  (b). 

The  Comptroller  may,  if  he  thinks  fit,  refuse  any  drawing, 
photograph,  tracing,  representation,  or  specimen  which  is  not, 
in  his  opinion,  suitable  for  the  official  records  (c). 

The  Comptroller  on  receipt  of  an  application  for  registration  certificate  of 
is  to  send  to  the  applicant  an  acknowledgment,  and  if  he  deter-  registration. 
mines  to  register,  he  is  to  send  the  applicant  a  certificate  of 
registration  sealed  with  the  seal  of  the  Patent  Office  (d). 

No   discretionary   power   given    to    the   Comptroller   may  Right  of 
be  exercised  adversely  to  an  applicant  for  registration  of  a  Jj^JJJJJ}* to 
design  without  (if  so  required  within  the  prescribed  time  by  before  ad- 
the  applicant)  giving  the  applicant  an  opportunity  of  being  c78™ende 
heard  personally  or  by  his  agent. 

By  the  rules  the  Comptroller  is  to  give  the  applicant  ten 
days'  notice  of  the  time  when  he  may  be  heard  personally  or 
by  his  agent  before  the  Comptroller,  and  within  five  days  from 
the  delivery  of  such  notice  in  the  ordinary  course  of  post,  the 
applicant  is  to  notify  to  the  Comptroller  whether  or  not  he 
intends  to  be  heard  upon  the  matter  (e).  When  the  Comptroller  Applicant's 
refuses  to  register  a  design,  the  applicant  may  appeal  to  the  Jjjjj^ 
Board  of  Trade  (/),  but  he  must  within  one  month  from  the 
date  of  the  decision  appealed  against,  leave  at  the  Patent  Office, 
Designs'  Branch,  a  notice  in  the  prescribed  form  (g). 

The  notice  must  be  accompanied  by  a  statement  of  the  What  to 
ground  of  appeal  and  of  the  applicant's  case  in  support  thereof,  ^^ 
and  a  copy  of  the  notice  must  at  the  same  time  be  sent  by  the 
applicant  to  the  Secretary  of  the  Board  of  Trade,  No.  7,  White- 
hall Gardens,  London.     Seven  days'  notice,  or  such  shorter 
notice  as  the  Board  of  Trade  may  in  any  particular  case  direct, 

(a)  Rule  8  of  1890.  (b)  Rule  9.  (c)  Sect  48  (2). 

(d)  Rule  10.    See  form  of  certificate,  Schedule  II.  to  Rules  of  1890.    App..  F,  post, 

(e)  Sect.  94  and  Rules  12  and  13. 
(/)  Sect.  47  (6). 

(ff)  See  Form  in  Schedule  to  Rules  of  1890.     App.  F.,  post. 
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of  the  time  and  place  appointed  for  the  hearing  ot  the  appeal 
has  to  be  given  to  the  Comptroller  and  applicant  (a). 

Upon  the  sealing  of  a  certificate  of  registration,  the  Comp- 
troller is  to  cause  to  be  entered  in  the  register  of  designs,  the 
name,  address,  and  description  of  the  registered  proprietor, 
and  the  date  upon  which  the  application  for  registration  was 
received  by  the  Comptroller,  which  day  is  to  be  deemed  to  be 
the  date  of  registration  (b). 

In  the  case  of  the  loss  of  the  certificate  or  in  any  other  case 
in  which  the  Comptroller  deems  it  expedient,  he  may  grant  a 
copy  or  copies  of  the  certificate  (c). 

The  Designs  Act  of  1842  did  not  permit  registration  by 
pattern ;  this  was  an  improvement  introduced  by  the  21  &  22 
Vict.  c.  70,  which  declared  that  the  registration  of  any  pattern 
or  portion  of  an  article  of  manufacture  to  which  a  design  is 
applied,  instead  or  in  lieu  of  a  copy,  drawing,  print,  specifica- 
tion, or  description  in  writing,  should  be  as  valid  and  effectual 
to  all  intents  and  purposes  as  if  such  copy,  drawing,  print, 
specification,  or  description  in  writing  had  been  furnished  to 
the  registrar  under  "The  Copyright  of  Designs  Acts."  The 
48th  section  of  the  Act  of  1883  allows  specimens  or  exact 
representations  of  the  design  to  be  furnished  instead  of  copies. 

The  advisability  of  registering  by  specimen,  will  of  course 
depend  upon  the  nature  of  the  design  to  be  protected.  There 
is  a  risk  either  way.  There  is  a  risk  on  the  one  hand  of  mis- 
description of  the  claim,  for  though  the  same  nicety  is  not 
required  in  registering  patterns  or  designs,  as  in  describing 
inventions  sought  to  be  protected  under  the  patent  laws,  yet  it 
is  necessary  that  the  party  should  properly  explain  the  nature 
of  the  design  he  is  desirous  of  protecting,  •  and  on  the  other 
hand,  where  the  party  exercises  the  option  of  silence,  and 
merely  produces  the  pattern  of  his  invention,  he  is  exposed  to 
this : — that  as  by  the  registration  of  the  sample  he  has  claimed 
protection  in  respect  of  the  entirety  of  what  is  exhibited  on 
the  face  of  that  pattern ;  if  only  a  part  is  used  in  a  different 
combination,  he  is  without  the  protection  which  he  would 
otherwise  have  had  (tf). 

When  a  piece  of  manufacture  with  a  design  impressed  upon 
it  is  registered  without  any  explanation  or  addition  in  writing, 
and  that  design  consists  of  several  parts  not  necessarily  united 
in  configuration,  but  capable  of  being  severed  into  independent 


(a)  Rules  15-19.     There  is  no  appeal  from  the  decision  of  the  Board  of  Trade. 
See  re  Trade  Mark  ••  Xormal"  (1887),  35  Ch.  D.  231,  234.  (6)  Rule  20. 

(c)  S.  49.  (d)  Holdtworth  v.  McCrae  (1867),  L.R.2H.L.  390. 
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integral  parts,  then  the  design  registered  is  the  entire  thing,  CAP- n* 
exactly  as  it  is  described  in  the  pattern  furnished  ;  and  such 
registration  is  therefore  not  open  to  the  objection  of  uncertainty, 
but  is  valid  according  to  the  foregoing  provision.  The  designer, 
however,  is,  as  we  have  already  pointed  out,  under  this  dis- 
advantage, that  when  he  registers  a  pattern  of  material,  there 
is  no  infringement  unless  it  is  exactly  copied.  If  the  designer 
be  content  with  putting  a  design,  which  is  composed  of  several 
parts  placed  together,  but  capable  of  being  severed  and  used 
in  a  separate  form,  upon  the  register  without  limitation  and 
without  explanation,  he  claims  simply  to  be  the  inventor  of 
the  entire  thing,  exactly  as  it  is  described  in  the  drawing  or 
pattern  which  he  has  exhibited,  and  all  that  he  can  claim  to 
protect  against  imitation  is,  that  thing  in  its  exact  form  and 
relative  positions  and  proportions  as  they  appear  upon  his 
pattern.  Anything,  therefore,  which  is  a  facsimile  of  that 
drawing — any  other  pattern  which  is  a  reproduction  of  that 
in  its  integrity — becomes  an  infringement.  But  that  which  is 
different  in  shape  and  form,  or  in  the  relative  positions  of  its 
several  parts,  which  is  not  a  reproduction  of  it,  as  a  replica  or 
a  copy  of  a  picture,  would  not  be  an  infringement  of  the  thing 
specified  (a). 

Thus  where  a  sample  of  an  article  had  been  registered  under  When  sample 
the  21  &  22  Vict.  c.  79,  s.  5,  Vice-Chancellor  Wickens  was  of  jJgJSi, 
opinion  that  the  design  so  registered  would  not  be  infringed  design  not 
by  an  article  produced  upon  the  same  principle,  if  different  in  article* pro-7 

Style  (6).  dnccd  on 

It  is  doubtful  whether,  in  view  of  the  3rd  sub-section  of  the  SpJJ  jf111" 
47th  section  of  the  Act  of  1883,  registration  by  specimen  ^erent  in 
alone  ever  can  be  made,  this  sub-section  expressly  requiring 
the  application  for  registration  to  contain  a  statement  of  the 
nature  of  the  design,  but  possibly  this  might  be  waived  under 
rule  29  of  the  Designs  Rules  by  virtue  of  the  dispensing 
power  vested  in  the  Comptroller  with  the  consent  of  the  Board 
of  Trade. 

Any  person  aggrieved  by  the  omission  without  sufficient  Rectification 
cause  of  the  name  of  any  person  or  of  any  other  particulars  of  re&i8ter- 
from  the  register,  or  by  any  entry  made  without  sufficient 
cause,  may  apply  to  the  court  for  an  order  for  expunging  or 
varying  the  entry ;  and  the  costs,  of  the  proceedings  are  in 
the  discretion  of  the  court.  On  any  such  application  the  court 
may  either  decide  any  question  as  to  the  rectification  of  the 

(a)  Per  Lord  Westbury  in  Holdtwortk  v.  M'Crea  (1867),  L.  R.  2  H.  L.  388. 

(b)  Thorn,  v.  Sydddll  (1872),  26  L.  T.  15. 

2  E 
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register,  or  may  direct  an  issue  to  be  tried  for  the  decision  of 
any  question  of  fact,  and  may  award  damages  to  the  party 
aggrieved  (a). 

It  will  be  noticed  that  the  power  of  the  court  under  this 
section  is  to  either  expunge  or  vary  an  entry ;  it  would  seem 
to  confer  no  power  to  put  on  the  register  an  entry  that  has 
been  omitted.  As  we  have  already  seen,  if  the  Comptroller 
refuses  to  enter  a  design,  the  remedy  of  the  proprietor  is  an 
appeal  to  the  JBoard  of  Trade  and  not  to  the  court. 

The  question  has  been  discussed  as  to  who  is  a  "  person 
aggrieved/'  and,  consequently,  entitled  to  apply  to  have  an  entry 
expunged.  A  person  engaged  in  the  same  trade,  and  likely  to 
deal  in  the  same  articles  as  those  to  which  the  design  is 
intended  to  be  applied,  is  primd  fade  a  "  person  aggrieved." 
"  I  should  be  very  unwilling,"  said  Herschell,  L.C.,  in  a  trade- 
mark case,  "  to  unduly  limit  the  construction  to  be  placed 
upon  these  words,  because,  although  they  were  no  doubt  in- 
serted to  prevent  officious  interference  by  those  who  had  no 
interest  at  all  in  the  register  being  correct,  and  to  exclude  a 
mere  common  informer,  it  is  undoubtedly  of  public  interest 
that  they  should  not  be  unduly  limited,  inasmuch  as  it  is  a 
public  mischief  that  there  should  remain  upon  the  register  a 
mark  which  ought  not  to  be  there,  and  by  which  many  persons 
may  be  affected  who  nevertheless  would  not  be  willing  to  enter 
upon  the  risks  and  expense  of  litigation.  Wherever  it  can  be 
shown,  as  here,  that  the  applicant  is  in  the  same  trade  as  the 
person  who  had  registered  the  trade  mark,  and  whereon  the 
trade  mark,  if  remaining  on  the  register  would  or  might  limit 
the  legal  rights  of  the  applicant  so  that  by  reason  of  the 
existence  of  the  entry  upon  the  register  he  could  not  lawfully 
do  that  which  but  for  appearance  of  the  mark  upon  the  register 
he  could  lawfully  do,  it  appears  to  me  that  he  has  a  locus  standi 
to  be  heard  as  a  '  person  aggrieved ' "  (b). 

The  applicant  must,  however,  show  that  in  some  possible 
way  he  may  be  damaged  or  injured  if  the  design  is  allowed  to 
stand,  and  by  "  possible  "  must  be  meant  possible  in  a  practical 
sense,  and  not  merely  in  a  fantastic  view  (c). 

The  court  has  power  to  substitute  the  name  of  the  true 
owner  of  a  design  for  the  name  of  a  wrongful  claimant.  Thus 
where  the  agent  for  the  proprietor  of  a  design  by  mistake 
registered  in  his  own  name  instead  of  in  the  name  of  his 

(a)  Sect.  90  Act  of  1883  and  sect.  23  Act  of  1888. 

(*)  PoweU  v.  Birmingham  Vinegar  Co.  (1894),  A.  0.  8,  10 ;  re  PowelVe  Trade 
Mark  (1893),  2  Oh.  388  ;  ApoUinaru?  Cote  (1891),  2  Ch.  186. 
(c)  Re  Wriglti,  Croeeley  #  Cu.'*  Trade  Mark  (1897),  15  R.  P.  C.  181,  377. 
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principal,  the  court  ordered  the  latter's  name  to  be  substi-  Cap.  II. 
tuted  (a).  If,  however,  the  name  of  the  proprietor  has  been 
changed,  e.g.,  by  alteration  in  the  name  of  a  company,  no 
application  to  the  court  is  necessary,  but  the  Comptroller 
can  make  the  necessary  alteration  in  the  register  under  sec- 
tion 87  (6). 

Any  order  of  the  court  rectifying  the  register  must  direct  Practice, 
that  due  notice  be  given  to  the  Comptroller,  and  the  person  in 
whose  favour  an  order  has  been  made  must  forthwith  leave  at 
the  Patent  Office  an  office  copy  of  such  order  upon  which  the 
register  shall  be  rectified  or  the  purport  of  such  order  entered 
in  the  register,  as  the  case  may  require  (c). 

In  Bayer  v.  Connell  (d)  the  Irish  court  held  that  it  had  no 
jurisdiction  to  rectify  the  register,  but  that  the  application 
must  be  to  the  High  Court  in  England,  but  in  a  Scotch  case  it 
seems  to  have  been  assumed  that  the  Scotch  courts  had  such 
jurisdiction  (e).  At  any  rate,  the  application  can  always  be 
made  to  the  High  Court  of  Justice  in  England,  even  if  the 
applicant  be  domiciled  in  Scotland  or  Ireland  (/). 

An  application  to  rectify  the  register  is  generally  made  by 
motion  in  the  Chancery  Division,  but  it  may  be  by  summons. 
A  separate  application  is  necessary ;  the  order  cannot  be  made 
on  a  counterclaim  (g).  Four  clear  days  notice  of  the  appli- 
cation must  be  given  to  the  Comptroller  (A). 

Where  a  person  alleged  that  a  design  registered  by  another  Burden  of 
was  invented  by  himself  and  carried  out  by  the  other  person  at proof# 
his  (the  complainant's)  expense  and  he  moved  to  rectify  the 
register,  it  was  held  that  the  burden  of  proof  was  on  the  appli- 
cant  (i) ;   and  generally  the  burden  of    proof  rests   on  the 
person  alleging  himself  to  be  the  author  of  a  design  (k). 

(a)  Re  Grocotf*  Design  (1899),  17  R.  P.  C.  139. 

{b)  Re  Ormonde  Cycle  Go.'s  Mark  (1896),  13  R.  P.  C.  475. 

(c)  Sects.  90  (3)  &  111  (2).     Rule  28. 

(d)  (1897),  14  R.  P.  C.  275  ;  cf.  Kinahan  v.  Kbialuin  (1891),  8  R.  P.  C.  18. 
{e)  Cowie  v.  Herbert  (1897),  14  R.  P.  C.  436,  443. 

(/)  Re  King  $  Co.'s  Trade  Mark  (1892),  9  R.  P.  C.  350. 

(g)  Pinto  v.  Badman  (1891),  8  R.  P.  C.  181,  187,  190.  [h)  Rule  27. 

(i)  Re  HeinriclCt  Design  (1892),  9  R.  P.  C.  73. 

(k)  Hothertall  v.  Moore,  ib.  38. 
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CHAPTER   III. 

MARKING. 

Registration    Before  the  delivery  on  sale  of  any  article  to  which  a  registered 
mar  design  has  been  applied,  the  proprietor  of  such  design  must,  if 

the  article  is  included  in  Class  13  or  Class  14,  cause  each 
article  to  be  marked  with  the  abbreviation  "  Regd.,"  and  must, 
if  the  article  is  included  in  any  of  the  Classes  1  to  12,  cause 
each  article  to  be  marked  with  the  abbreviation  "  Rd.,"  and 
also,  in  the  case  of  articles  other  than  lace,  with  the  number 
appearing  on  the  certificate  of  registration  (a). 
Provisions  as  These  provisions  will  be  construed  strictly,  and  should  any 
tiontnafk"  copies  of  a  registered  design  be  sold  without  bearing  the 
construed  registration  mark  when  necessary  (6),  protection  will  be  lost. 
8nc  }"  Thus,  in  a  case  under  the  6  &  7  Vict.  c.  56,  where  the  plain- 
tiff had  designed  an  improved  combined  chair  and  steps  for 
library  purposes,  and  had  given  an  order  to  a  die  cuttter  for 
plates  to  be  delivered  to  him  with  the  word  "  registered " 
stamped  on  them  for  fixing  on  the  chairs,  but,  before  the 
delivery  of  these  plates,  he  had  sold  a  large  number  of  the 
chairs  having  on  them  an  oval  metal  plate  stamped  with  the 
words  "Alfred  E.  Pierce,  patentee,  109  Hatton  Garden, 
London,"  with  the  royal  arms  in  the  centre,  but  without  the 
word  "  registered/'  it  was  contended  that  the  spirit  of  the  Act 
had  been  fully  complied  with,  but  the  Vice-Chancellor  Giffard 
said  he  considered  the  words  of  the  3rd  section  of  the  Act  too 
clear  for  argument.  It  was  a  statute  which  must  be  rendered 
strictly ;  and  therefore  from  the  fact  contained  in  the  evidence, 
which  was  not  denied,  that  plaintiff  had  sold  many  of  these 
articles  without  the  word  "  registered  "  or  the  date  of  registra- 
tion attached  to  them,  he  must  dismiss  the  plaintiffs  bill  with 
costs  (c),  but  in  a  case  where  the  word  "  Regd."  was  placed  on 

(a)  Rule  5  of  1893. 

(b)  5  &  6  Vict.  c.  100,  8.  16.  See  13  &  14  Vict.  c.  104,  ss.  12-14,  and  38  &  39 
Vict.  c.  93.  And  an  action  lies  for  false  representation  as  to  the  registry  of  a 
design  ;  Barley  v.  Walford  (1850),  9  Q.  B.  197. 

{o)  Pierce  v.  Worth  (1865),  18  L.  T.  710. 
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the  article  instead  of  "  Rd. ,"  this  error  was  held  not  to  invalidate  Cap.  hi. 
the  registration  (a) ;  and  in  another  case  the  registration  was 
upheld  where  a  wrong  number  was  placed  on  the  article  in 
addition  to  the  right  number  (b).  In  Heath  v.  Eollason  (c)  the 
figure  5  was  stamped  instead  of  3  in  the  number  of  the  design 
232908,  but  this  was  accidental,  and  the  copyright  was  saved 
by  the  proviso  to  section  51  of  the  Act  (d). 

Although  a  bill  to  prevent  an  infringement  did  not  allege  Where  mark 
that  the  requirements  of  the  Acts  had  been  complied  with,  yet  *°  **  PUced- 
the  Master  of  the  Rolls  held,  that  the  bill  was  not  on  that 
ground  alone  open  to  demurrer  (<?).  Each  piece  sold  must  be 
marked,  and  if  the  proprietor  sells  in  small  pieces,  whether  for 
pattern  or  for  use,  he  must  mark  each  small  piece  or  pattern(/) ; 
if  in  large  pieces  only  he  need  mark  only  the  large  pieces  (g). 
And  where  a  narrow  coloured  trimming  was  sold  by  the  maker 
in  pieces  of  many  yards  having  round  them  paper  bands  bear- 
ing "  Rd."  and  the  registration  number,  it  was  held  that  they 
were  sufficiently  marked  (A).  A  butter-dish  and  cover  were 
held,  under  the  old  Act,  to  be  sufficiently  marked  by  marking 

(a)  Heinriehe  v.  Batiendorff  (1893),  10  B.  P.  C.  160. 

(*)  Harper  v.  Wright  (1896),  2  Ch.  693 ;  (1896),  1  Ch.  142  ;  12  R.  P.  C.  433,  483. 

0?)  (1898),  A.  C.  499  ;  15  R.  P.  C.  441. 

(d)  See  pod  p.  438. 

{e)  Sarazin  v.  Hamel  (1863),  32  Beav.  145  ;  9  Jur.  (N.S.)  192  ;  32  L.  J.  (Ch.) 
378-380 

(/)  HeutDood  v.  Patter  (1853),  1  E1L  &  Bl.  439  ;  22  L.  J.  Q.  B.  133 ;  17  Jur.  528  ; 
Hothersall  v.  Moore,  9  Rep.  Pat.  Cas.,  pp.  27,  39. 

(g)  Blank  v.  Footman  (1888),  39  Ch.  Div.  678,  685  ;  5  Rep.  Pat.  Cm.  653. 

(h)  Blank  v.  Footman,  Pretty  #  Co.  (1888),  39  Ch.  D.  678  ;  57  L.  J.  Ch.  909  ; 
59  L.  T.  507  ;  36  W.  R.  921.  In  this  case  Mr.  Justice  Kekewich  thus  pute  it : 
"  It  has  been  argued  that  the  trimming  itself  ought  to  be  marked,  and  it  would  be 
impossible,  and  it  is  admitted  that  it  would  be  impoMsible  to  say  where  and  how 
often  it  should  be  marked.  It  is  obvious  that  you  could  not  mark  every  quarter 
of  an  inch,  and  that  even  if  you  could  do  it,  you  could  not,  in  lace-work  like  this, 
preserve  the  thing  if  you  were  to  stamp  it  with  marks.  Therefore  it  is  not 
suggested  that  this  ought  to  be  done,  but  it  is  said  that  every  article,  however 
Bmall,  ought  in  some  way  to  show  that  it  is  a  registered  design.  That,  to  my  mind, 
is  entirely  a  misconstruction  of  the  51st  section.  The  Act  may  or  may  not  go  far 
enough,  but  the  Act  says  that  a  mark  is  to  be  placed  before  delivery  on  sale  of  any 
articles  to  which  a  registered  design  is  to  be  applied.  The  marking  is  to  be  caused 
to  be  done  by  the  proprietor  of  the  design.  If  the  proprietor  of  the  design  does 
not  sell  those  articles  of  dress  to  which  the  trimmings  are  affixed,  the  section  lays 
no  liability  upon  him  to  mark  those  articles  of  dress — what  is  to  be  marked  by  him 
is  the  article  to  which  a  registered  design  has  been  applied — that  is  the  trimming. 
If  he  sells  it  in  pieces  of  144  yards  he  must  mark  the  piece  of  144  yards.  If  on  the 
other  hand  he  sell  small  pieces,  whether  for  patterns  or  for  use,  he  must  mark  each 
small  pattern  in  some  manner  iu  which  those  things  can  be  conveniently  marked, 
as  for  instance  by  tying  on  a  label,  or  by  printing  something  on  the  packet  in  which 
it  is.  But  he  is  not  bound  to  mark  anything  but  that  which  he  sells,  and  that  is 
the  exact  consequence  of  the  decision  in  Fielding  v.  Ifawley  ( (1883),  48  L.  T.  639). 
There  the  Court  held  that  whether  it  was  a  Bmall  piece  or  a  large  piece  he  must 
mark  the  piece  sold,  and  so  I  say, — he  must  mark  the  piece  sold  and  need  not 
mark  anything  else."  But  where  twelve  squares  were  marked  off,  one  from  the 
other,  by  threads  woven  across  the  piece,  each  square  being  intended  to  be  cut  from 
the  rest  and  used  as  a  duster,  Bristowe,  V.-C,  thought  that  each  square  ought  to 
have  been  marked  ;  Hothersall  v.  Moore  (1892),  9  R.  P.  C.  27. 
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the  dish,  as  they  together  only  constituted  one  article  (a),  but 
where  the  design  was  applicable  to  the  shank  of  a  cuff  link 
and  the  mark  was  placed  on  the  plate  of  the  link,  the  design 
was  ordered  to  be  removed  from  the  register  (ft). 

A  single  instance  proved  of  omission  to  mark  has  been  held 
fatal  (c).  And  under  the  corresponding  provisions  of  the 
former  Act  it  was  held  that  the  copyright  of  a  registered 
design  was  lost  if  the  proprietor  (whether  English  or  foreign) 
sold  the  registered  article  even  abroad  without  the  letters  "Rd." 
being  attached  thereto,  as  required  by  the  5  &  6  Vict.  c.  100, 
s.  4,  and  24  &  25  Vict.  c.  73  (d);  but  under  the  policy  of  the 
present  Act  this  decision  does  not  seem  to  be  applicable. 

The  terms  of  the  51st  section  of  the  Act  are  "Before 
delivery  on  sale  of  any  articles  to  which  a  registered  design 
has  been  applied,  the  proprietor  of  the  design  shall  cause  each 
such  article  to  be  marked  with  the  prescribed  mark,  or  with 
the  prescribed  word  or  words  or  figures,  denoting  that  the 
design  is  registered :  and  if  he  fails  to  do  so  the  copyright  in 
the  design  shall  cease,  unless  the  proprietor  shows  that  he  took 
all  proper  steps  to  ensure  the  marking  of  the  article."  Under 
this  last  saving  provision  comes  the  case  of  Wittman  v. 
Oppenheim  (e).  There  the  proprietor  of  a  registered  design 
instructed  the  manufacturer,  who  made  for  him  the  articles  to 
which  the  design  was  applied,  to  stamp  the  proper  mark  upon 
them,  and  furnished  him  with  a  die  for  the  purpose,  but  the 
manufacturer  by  inadvertence  used  an  old  die  and  marked 
some  of  the  articles  with  a  mark  which  belonged  to  another 
design  registered  by  the  same  proprietor  (the  copyright  of 
which  had  expired),  both  marks  containing  the  letters  Rd.  in 
a  prominent  position ;  it  was  held  that  the  proprietor  had  not 
forfeited  his  copyright  by  selling  some  of  the  articles  so  wrongly 
marked  without  observing  his  error,  but  was  protected  by  the 
saving  clause  as  having  taken  "  all  proper  steps  to  ensure  the 
marking." 

"The  section  [51]  by  its  concluding  words,"  said  Lord 
Herschell  in  one  oase(/),  "leaves  an  opening  to  prevent  the 
operation  of  the  section  in  full  stringency,  because  it  provides 
that  the  right  shall  not  cease  if  all  proper  steps  have  been 
taken  by  the  proprietor  to  insure  the  marking  of  the  article. 


(a)  Fielding  v.  Hawley  (1883),  48  L.  T.  639  ;  47  J.  P.  582. 
(6)  Re  Mortori*  Design  (1900),  17  E.  P.  C.  117. 
(<?)  Hunt  v.  Sterene,  W.  N.  (1878)  79. 

(d)  Sarazin  v.  Hamel  (1863),  32  Beav.  151  ;  9  Jur.  (N.S.)  192  ;  32  L.  J.  (Ch.)  380. 

(e)  (1884),  27  Ch.  Div.  260. 

(f)  Heath  v.  Rollason  (1898),  A.  C.  499,  504. 
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In  interpreting  these  concluding  words,  I  think  it  is  necessary  cap,  hi. 
to  bear  in  mind  the  object  of  the  section,  and  to  take  into 
account,  too,  what  the  nature  of  the  omission  was.  The  object 
of  the  section  as  stated  in  plain  terms  is  to  '  denote  that  the 
design  is  registered ' — that  is  to  say,  to  give  warning  to  the 
public  that  they  are  not  entitled  to  copy  it  by  reason  of  regis- 
tration. Of  course,  if  there  is  nothing  to  give  that  notice  to 
the  public,  the  proprietor  would  need  to  make  out  a  very 
strong  case  to  excuse  himself  under  the  concluding  words  of 
the  section,  because  he  has  failed  to  do  that  which  was  essential 
to  the  very  purpose  of  the  provision  contained  in  the  section, 
namely,  to  indicate  to  the  public  that  the  design  was  a  regis- 
tered one.  Even  in  that  case  he  might  escape  the  loss  of  his 
design  by  making  out  a  case  which  would  show  that  it  was  not 
due  to  any  fault  of  his ;  but  it  seems  to  me  that  the  case  to 
be  made  out  would  then  need  to  be  much  stronger  than  if 
there  were  merely  some  error  in  complying  with  the  exact 
requirements  of  the  section  as  to  the  figures  or  words  to  be 
put  upon  the  article  if  there  were  such  compliance  as  plainly 
to  indicate  that  the  design  was  a  registered  one." 

In  the  case  from  which  the  above  remarks  are  taken,  the 
plaintiff  had  employed  a  competent  person  to  make  the  dies  and 
stamp  coffin  plates,  and  the  dies  were  correctly  made  and  stamped 
upon  the  plates  in  every  instance,  except  one,  and  in  that  case 
the  figure  5  was  stamped  instead  of  3  in  the  number  of  the  design 
232908,  and  a  certain  number  of  plates  thus  stamped  were 
sold.  Upon  the  mistake  being  pointed  out,  the  plaintiff  imme- 
diately had  it  corrected.  The  plaintiff  was  held  to  have  taken 
all  proper  steps.  Again,  an  article  will  not  lose  the  protection 
of  the  statute  when  part  of  its  registration  mark  becomes 
illegible  during  the  process  of  manufacture  (a) ;  but  it  is  the 
duty  of  the  manufacturer  to  take  proper  precautions  to  see 
that  his  orders  are  carried  out,  and  that  the  moulds  from 
which  his  designs  are  marked  do  not  become  so  worn  as  to 
prevent  a  distinct  impression  of  the  mark  from  being  conveyed 
to  the  article,  and  if  he  neglects  to  do  so,  and  the  article  is  not 
marked,  his  protection  will  be  lost  (b). 

Difficult  questions  may  arise  if  the  failure  to  mark  the 
articles  is  due  to  the  default  of  a  licensee  of  the  proprietor 
of  the  design. 

It  may  be  mentioned  that  it  is  not  necessary  to  mark  a 

(a)  Fielding  v.  Hawley  (1883),  48,  L.  T.  639. 

(b)  Johnson  ▼.  Bailey  (1893),  11  B.  P.  C.  21 ;  cf.  Wedekind  v.  General  Electric 
Co.  (1897),  14  B.  C.  P.  190. 
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book  containing  copies  of  registered  designs  under  section 
51  (a). 

The  mark  must  be  placed  on  the  article  before  there  is  any 
"  delivery  on  sale."  The  meaning  of  this  expression  was  con- 
sidered in  the  case  of  Woolley  v.  Broad  (No.  2)  (6).  There 
the  plaintiff,  John  Woolley,  the  inventor  of  certain  lace  designs, 
had  entered  into  a  contract  with  A.  H.  Woolley  and  Co.,  by 
the  terms  of  which  A.  H.  Woolley  and  Co.  were  to  give  orders 
to  John  Woolley  and  to  nobody  else,  and  John  Woolley  was  to 
manufacture  for  A.  H.  Woolley  and  nobody  else ;  but  John 
Woolley  was  to  hand  over  the  goods  to  A.  H.  Woolley  and  Co. 
in  the  "  brown  "  or  unfinished  state,  to  be  turned  by  the  latter 
into  white  lace  and  prepared  for  the  market.  It  was  held  that 
the  delivery  by  John  Woolley  to  A.  H.  Woolley,  who  paid  for 
the  goods,  was  a  delivery  on  sale,  and  that  though  the  goods 
were  only  delivered  in  the  rough  state  they  ought  to  have 
been  marked. 

This  case  is  apt  to  deceive.  It  will  be  noticed  that  there 
was  an  actual  sale  by  John  Woolley  to  A.  H.  Woolley  and  Co., 
and  the  articles  had  not  been  simply  sent  to  the  latter  in  order 
to  be  finished  and  then  returned  to  John  Woolley.  Further, 
so  far  as  the  application  of  the  design  was  concerned,  the  lace 
was  finished  and  the  process  to  which  it  was  submitted  by 
A.  H.  Woolley  and  Co.  did  not  affect  the  design.  If  goods 
are  sent  to  another  manufacturer  only  to  undergo  a  finishing 
process,  this  will  not,  ordinarily,  be  a  delivery  on  sale. 

It  is  provided  by  section  105  of  the  Act  of  1883,  that  any 
person  who  describes  any  design  applied  to  any  article  sold  by 
him  as  registered,  which  is  not  so,  shall  be  liable  for  every 
offence,  on  summary  conviction,  to  a  fine  not  exceeding  £5, 
and  a  person  is  to  be  deemed,  for  the  purpose  of  this  enact- 
ment, to  represent  that  a  design  is  registered,  if  he  sells  the 
article  with  the  word  "registered"  or  any  word  or  words 
expressing  or  implying  that  registration  has  been  obtained 
for  the  article  stamped,  engraved,  or  impressed  on,  or  other- 
wise applied  to,  the  article. 

(a)  Branchardiere  v.  Elrery  (1851),  4  Ex.  380  ;  18  L.  J.  Ex.  381. 
{b)  (1892),  9,  R.  P.  C.  429. 
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CHAPTER  IV. 

DURATION    AND   TRANSFER   OF   COPYRIGHT   IN    A   DESIGN. 

Under  the  old  law  the  period  of  protection  varied,  in  the  Duration  of 
case  of  ornamental  designs,  from  nine  months  (designs  applied  ^w1*^ 
by  printing  to  shawls  or  yarn,  thread  or  warp,  classes  8  and  9)  to 
five  years  (designs  applied  to  articles  composed  of  metal,  class  1), 
while  in  the  case  of  useful  designs  three  years  was  allowed. 
Under  the  new  Act  a  uniform  period  of  five  years'  protection 
from  the  date  of  registration  is  afforded  to  all  designs  without 
distinction  of  class  or  character. 

But  if  a  registered  design  is  used  in  manufacture  in  any  Forfeiture. 
foreign  country  and  is  not  used  in  this  country  within  six 
months  of  its  registration  in  this  country,  the  copyright  in  the 
design  is  to  cease  (a). 

It  is  also  provided  that  before  delivery  on  sale  (6)  of  any 
articles  to  which  a  registered  design  has  been  applied,  the 
proprietor  must  (if  exact  representations  or  specimens  were 
not  furnished  on  the  application  for  registration)  furnish  to 
the  Comptroller  the  prescribed  number  of  exact  representations 
or  specimens  of  the  design;  and  if  he  fails  to  do  so,  the 
Comptroller  may  erase  his  name  from  the  register,  and  there- 
upon his  copyright  in  the  design  is  to  cease  (c).  Copyright  is 
also  liable  to  forfeiture,  as  we  have  seen,  if  articles  to  which  a 
registered  design  has  been  applied  are  sold  without  being 
properly  marked.  Copyright  extends  to  the  United  Kingdom 
and  the  Isle  of  Man  (d). 

The  transfer  of  a  copyright  of  a  design  must  be  in  writing, 
as  must  also  any  partial  assignment  or  licence  (e). 

The  Patents,  Designs  and   Trade   Marks  Acts,  1883  (/), 

[a)  s.  54. 

{b)  As  to  the  meaning  of  this  expression,  see  p.  440,  ante. 

(c)  Sect.  50  (2)  ;  see  also  8.  94  and  Rules  12-14. 

(d)  Sec.  112. 

(*)  Jewitt  v.  Eckhardt  (1878),  8  Ch.  Div.  404;  26  W.  R.  415.  There  is  no 
requirement  to  this  effect  in  the  present  Act  or  rules  as  there  was  in  the  Act  of 
1842,  sec.  6,  but  see  opinion  expressed  by  Wright,  J.,  in  Woolley  v.  Broad  [1892], 
1  Q.  B.  806  ;  9  Rep.  Pat.  Cas.  208. 

(/)  S.  87. 
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Cap.  iv.  provides  that  where  a  person  becomes  entitled  by  assignment, 
transmission,  or  other  operation  of  law  to  the  copyright,  in  a 
registered  design  (a),  the  Comptroller  shall,  on  request  and  on 
proof  of  the  title  to  his  satisfaction,  cause  the  name  of  such 
person  to  be  entered  as  proprietor  of  the  copyright,  and  the 
person  for  the  time  being  entered  in  the  register  as  proprietor 
shall,  subject  to  the  provisions  of  the  Act,  and  to  (5)  any 
rights  appearing  from  such  register  to  be  vested  in  any  other 
person,  have  power  absolutely  to  assign,  grant  licences  as  to, 
or  otherwise  to  deal  with  the  same,  and  to  give  effectual 
receipts  for  any  consideration  for  such  assignment,  licence,  or 
dealing.  And  it  is  further  provided,  that  any  equities  in 
respect  of  such  design  may  be  enforced  in  like  manner  as  in 
respect  of  any  other  personal  property. 
Request  to  By  the  Rules,  a  request  is  to  be  made  by  any  person 

onngiBter:  becoming  entitled  as  above,  for  the  entering  of  his  name  in 
the  register  as  the  proprietor,  or  as  having  acquired  such  right 
as  the  case  may  be,  addressed  to  the  Comptroller,  and  left  at 
the  Patent  Office,  Designs  Branch  (c). 

This  request  is,  in  the  case  of  an  individual,  to  be  made  and 
signed  by  the  person  requiring  to  be  registered  as  proprietor ; 
and,  in  the  case  of  a  firm  or  partnership,  by  some  one  or  more 
members  thereof,  or  in  either  case  by  his  or  their  agent,  duly 
authorized  to  the  satisfaction  of  the  Comptroller ;  and,  in  the 
case  of  a  body  corporate,  by  their  agent  authorized  in  like 
manner  (d). 
What  request       This  request  is  to  state  the  name,  address,  and  description 
to  contain.      0f  tjie  claimant,  and  the  particulars  of  the  assignment,  trans- 
mission, or  other  operation  of  law  by  virtue  of  which  the 
request  is  made,  so  as  to  show  the  manner  in  which  the 
person  or  persons  to  whom  the  design  has  been  assigned  or 
transmitted,  or  the  person  or  persons  who  has  or  have  acquired 
such  right,  as  the  case  may  be  (e). 
statutory  It  must  also  be  accompanied  by  a  statutory  declaration 

B^oconwn11  *°  verifying  the  several  statements,  and  declaring  that  the  par- 
request  ticulars  comprise  every  material  fact  and  document  affecting 
the  proprietorship  of  the  design,  or  the  right  to  apply  the 
same,  as  the  case  may  be,  as  claimed  by  such  request  (/). 
And  the  claimant  is  to  furnish  to  the  Comptroller  such  other 
proof  of  title  as  he  may  require  (g). 

(a)  Copyright  in  design  devolves  on  the  executor,  Jewitt  v.  Eckhardt,  supra. 

(b)  Added  by  51  &  52  Vict.  c.  50,  s.  21.  (c)  Rule  21. 
(rf)  Rule  22.                             (*)  Rule  23.                                  (/)  Rule  24. 

(g)  Rule  25.    For  form  of  request  see  Schedule  II.,  E.  Rules  of  1890,  or,  in  case  of 
a  lace  design,  Form  K1.  Rules  of  1893. 
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It  seems  clear,  from  the  58th  section  of  the  Act,  that  a    Cap,  iv. 
licence   must  be  in   writing,  and   a  licensee   cannot  sue   for  as  to  licences. 
infringement,  unless,  at  any  rate,  he  has  the  right  to  apply  the 
design  to  articles  of  manufacture  (a). 

The  right  to  sue  is  vested  in  the  "  registered  "  proprietor  of  Assignee 
the  design,  and  it  would  therefore  seem  that  an  assignee  must  register. 
register  before  he  can  recover  in  his  action,  though  it  is  not 
necessary  that  he  should  be  registered  when  he  issues  his 
writ  (5). 

No  time  should  be  allowed  to  elapse  between  a  transfer  and 
its  registration ;  for,  in  case  of  the  bankruptcy  of  the  regis- 
tered proprietor  of  a  design,  after  the  execution  of  a  transfer 
and  before  registration  of  such  transfer,  the  copyright  of  the 
design  would  probably  be  considered  in  the  order  and  dis- 
position of  the  bankrupt,  and  would  therefore  pass  to  his 
trustee  (c). 

(a)  WoolUy  v.  Broad,  (1892),  1  Q.  B.  806 ;  Jewitt  v.  Hokhardt  (1878),  8  Ch.  D. 
404. 

(b)  JhUe  v.  Kenshaw  (1886),  31  Ch.  Div.  323  ;  Magnolia  Metal  Co.  v.  Atlas  (1897), 
14  R.  P.  C.  389. 

(e)  See  Longman  v.  Tripp  (1805),  2  Bos.  ft  Pul.  New  R.  67  ;  Hesse  v.  Stevenson 
(1806),  3  Bos.  ft  Pul.  565 ;  Re  Dilworth  (1833),  1  Dea.  ft  Chitt  411. 
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CHAPTER  V. 

INFRINGEMENT  AND  THE  REMEDIES  THEREFOR. 

What  is  Br  section  60  of  the  Act  of  1883  copyright  is  defined  to 
i  lDgement  mean  foe  exclusive  right  to  apply  a  design  to  any  article  of 
manufacture  or  to  any  substance,  artificial  or  natural,  or  partly 
artificial  and  partly  natural,  in  the  class  or  classes  in  which  the 
design  is  registered.  And  by  section  58,  during  the  existence 
of  the  copyright  it  is  unlawful  for  any  person : 

(i.)  Without  the  licence  or  written  consent  of  the  regis- 
tered proprietor  to  apply  or  cause  to  be  applied  (a) 
such  design,  or  any  fraudulent  or  obvious  imitation 
thereof,  in  the  class  or  classes  of  goods  in  which  such 
design  is  registered,  for  purposes  of  sale  to  any  article 
of  manufacture,   or  to  any  substance,  artificial  or 
natural,  or  partly  artificial  and  partly  natural,  and 
(ii.)  To  publish  or  expose  for  sale  any  article  of  manu- 
facture, or  any  substance  to  which  such  design,  or 
any  fraudulent  or  obvious  imitation  thereof,  shall 
have  been  so  applied,  knowing  that  the  same  has 
been  so  applied  without  the  consent  of  the  regis- 
tered proprietor  (6). 
Under  old  Act      Under  the  old  Act  it  was  necessary   that   the  proprietor 
Bary'to^rove  should  prove  that  the  offending  party  exposed   the  pirated 
goods  for  sale  knowing  that  the  proprietor  had  not  given  his 
consent :  and  the  proof  by  the  proprietor  of  this  knowledge 
on  the  part  of  the  offending  party  was  more  than  the  pro- 
prietor could  in  general  adduce.    This  objectionable  feature  was 
omitted  in  the  7th  section  of  the  5  &  6  Vict.  c.  100,  and  in  lieu 
Notice  by       it  was  provided  that  notice  was  to  be  given  that  the  proprietor 
copyright.  °    had  not  given  his  consent  to  the  application  of  the  design.    And 
a  notice  was  not  sufficient  unless  it  expressly  stated  that  the  pro- 
prietor of  the  design  had  not  given  his  consent  to  the  applica- 
tion of  the  design,  and  whether  or  not  he  intended  to  sue  either 

(a)  Added  by  sect.  7  of  the  Act  of  1888. 

{b)  Woolley  v.  Broad  (1892),  1  Q.  B.  806 ;  9  Rep.  Pat.  Gas.  208 ;  cf.  Mallett  v. 
Howtit,  W.  N.  (1879)  107. 
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for  the  application  of  the  design  to  an  article  of  manufacture  or      Cap-  v- 
for  the  sale  of  such  article  with  the  design  applied.     It  had  also 
to  specify  the  real  claim  intended  to  be  made. 

Thus  where  a  notice  was  addressed  to  the  defendants,  both  what 
as  manufacturers  who  had  applied  the  design  to  articles  0f in8ufficient 
manufacture,  and  as  retail  dealers  who  had  sold  articles  of 
manufacture  to  which  the  design  had  been  applied  by  others, 
and  stated  that  if  the  defendants  either  applied  the  design 
to  an  article  of  manufacture,  or  sold  an  article  of  manufacture 
with  the  design  applied  to  it,  the  plaintiff  would  sue  them  ;  it 
was  held  that  a  sufficient  notice  had  not  been  given,  the  court 
being  of  opinion  that  it  was  not  tantamount  to  a  notice  that 
the  plaintiff  had  not  given  his  consent  to  the  application  of  his 
design  to  the  manufactured  article,  and  that  such  notice  was 
perfectly  consistent  with  the  fact  of  his  having  actually  given 
his  consent,  and  could  not  be  considered  the  performance  of  a 
condition  introduced  to  save  retail  dealers  from  very  serious 
liability  (a). 

No  such  notice  in  writing  is  required  by  the  present  Act  to  No  notice 
be  given,  though  it  has  been  said  that  to  render  a  retail  seller  ||^bJSeX 
liable  it  should  be  shown  that  before  he  sold  the  articles  com-  Act. 
plained  of,  he  had  sufficient  information  of  the  plaintiff's  regis- 
tered design  to  enable  him  to  judge  what  it  was  the  plaintiff 
claimed  (6).     The  words  of  the  Act,  however,  hardly  justify 
such  a  conclusion,  though  the  retailer  must,  before  he  can  be 
made  liable,  have  knowledge  that  the  design  has  been  applied 
without  the  consent  of  the  registered  proprietor,  and  a  notice 
is  useful  to  prove  such  knowledge. 

The  publication  and  sale  of  a  book  containing  registered 
designs,  with  or  without  a  notice  that  persons  wishing  to 
manufacture  them  for  the  purpose  of  sale  must  have  the 
inventor's  permission,  does  not  amount  to  a  licence  to  pur- 
chasers of  the  book  to  sell  articles  to  which  the  design  has 
been  applied,  though  it  may  amount  to  a  licence  to  copy  the 
designs  for  private  use  (c). 

To  expose  a  person  to  an  action  for  infringement  of  a  design  what  is  an 
he  must  have  applied  the  design  to  an  article  of  manufacture  for  infrin«ement- 
the  purposes  of  sale,  and  he  would  not  be  liable  if  he  applied  it  for 
his  amusement  or  even  for  his  own  use  if  he  had  no  intention 
of  selling  the  article  to  which  the  design  has  been  applied. 

The  copyright  of  designs  protected  under  the  Act  of  1883  Manufecture 


and  sale  in 


(a)  Norton  v.  MchoU*  (1857),  5  Jur.  1203  ;  28  L.  J.  Q.  B.  225. 

{b)  Smith  v.  Lewis,  Roberts  $  Co.  (1888),  5  Rep.  Pat.  Cas.  611  (Bristowe,  V.-C). 

(<?)  Brancliardiere  v.  Elcery  (1851),  4  Ex.  380  ;  18  L.  J.  Ex.  381. 
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has  no  extra-territorial  effect,  and  consequently  the  manu- 
facture and  sale  by  British  subjects  in  a  foreign  country  of 
goods  the  design  of  which  is  protected  under  the  statute,  is 
not  an  infringement  of  that  copyright  (a). 

As  to  what  is  "  fraudulent  and  obvious  imitation/'  some 
difficulty  has  arisen.  In  one  case  it  was  laid  down  that  the 
Act  does  not  prohibit  imitation,  a  design  being  open  to  such 
great  varieties ;  a  fair  imitation — that  is  something  to  which 
the  idea  of  the  original  design  has  been  applied,  is  not  pro- 
hibited ;  and  that  "  fraudulent  imitation "  is  imitation  with 
knowledge ;  conscious  imitation,  the  man  who  imitates  having 
the  design  before  him,  and  knowingly  and  wilfully  imitating, 
and  his  imitation  not  being  sufficiently  original  to  be  pro- 
tected as  a  fair  imitation  (6).  And  it  has  been  further  said 
that  it  is  permissible  to  imitate  a  registered  design  if  the 
result  differs,  as  a  whole,  from  the  registered  design — if  it  is 
in  fact  substantially  a  new  design  (c). 

Again,  it  has  been  said  that  "  obvious "  does  not  mean 
obvious  at  a  glance  to  the  unskilled  eye,  but  obvious  to  a 
judge  or  jury  with  the  assistance  of  experts — persons  con- 
versant with  the  particular  trade;  and  that  the  test  is  not 
merely  to  look  at  the  two  designs  side  by  side  (though  that  is 
one  element  of  comparison),  but  that  consideration  should  also 
be  given  to  what  would  be  the  effect  supposing  they  were  seen 
at  different  times  or  looked  at  a  little  distance  off  (rf). 

Thus  where  the  plaintiffs  registered  a  design  producing  on 
calico  a  particular  effect,  familiar  in  silk  and  velvet,  and  the 
defendants  prepared  a  design  which  in  general  arrangement 
resembled  the  plaintiffs'  and  produced  a  similar  effect,  though 
there  were  variations  in  detail  (e.g.,  where  the"  plaintiffs'  design 
had  acorns  and  sprays,  the  defendants  substituted  mangosteens 
and  sprays  closely  resembling  the  plaintiffs'  in  contour),  it  was 
held  that  the  resemblance  being  so  close  as  to  make  it  im- 
possible to  distinguish  the  one  from  the  other  by  memory 
alone,  and  there  being  coincidences  between  the  two  designs 
which  would  have  been  strange,  but  for  the  fact  that  the 
defendants'  designer  had  had  the  plaintiffs'  design  before  him, 
the  defendants'  design  was  primd  facie  an  "  obvious  imitation" 
of  the  plaintiffs'  and  an  injunction  was  granted  till  the  trial. 
The  defendants  in  this  case  had  in  fact  put  the  plaintiffs' 

{a)  Potter  $  Co.  v.  Braco  de  Praia  Printing  Co.  (1891),  8  R.  P.  C.  218. 
(b)  Barron  v.  Lomat  (1880),  28  W.  R.  973,  per  Jewel,  M.R.    See  Sherwood  & 
Cotton  v.  Decorative  Art  Title  Co.  (1887),  4  Rep.  Pat.  Cas.  207. 
{c)  Thorn  v.  Syddall  (1872),  26  L.  T.  15. 
(d)  Grafton  v.  Watwn  (1884),  50  L.  T.  420. 
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design  before  their  draughtsman  and  instructed  hiin  to  produce  Cap,  v. 
the  effect,  but  not  to  copy  the  plaintiffs'  design.  The  decision 
was  approved  by  the  Court  of  Appeal  (a),  Cotton,  L.J.,  saying, 
"  If  a  man  knowing  that  the  pattern  is  a  registered  design, 
goes  and  imitates  it,  and  does  that  without  any  sufficient 
invention  on  his  own  part,  that  would  be  a  fraudulent  imita- 
tion, if  in  fact  it  is  an  imitation.  There  may  be  an  imitation 
which  is  unconscious — that  is  to  say,  not  an  imitation  in  the 
sense  of  copying — producing  the  same  effect  without  knowing 
of  the  registered  design ;  but  when  the  registered  design  is 
known,  then  if  there  is  imitation  the  burden  of  proving  that 
the  registered  design  was  not  copied  is,  to  my  mind,  thrown 
on  the  person  who  produces  the  pattern  like  that  which  is 
imitated  "  (b). 

It  is  not  easy  to  define  in  words  exactly  what  is  meant  by 
a  fraudulent  imitation.  This  expression  was  no  doubt  intro- 
duced into  the  Act  for  the  purpose  of  meeting  the  case  of  an 
imitation,  not  an  obvious  imitation,  but  an  imitation  varied  for 
the  purpose  really  of  perpetrating  what  is  a  legal  fraud.  The 
instance  given  by  Mr.  J.  Manisty  (c),  is  "  having  before  your 
mind  and  before  your  eye  the  design  of  another  and  introducing 
into  your  design  some  differences  in  order,  if  possible,  to  avoid 
coming  within  the  Act  of  Parliament." 

Where  a  design  was  registered,  the  application  being  for  Example  of 
"  a  range-door,  with  moulding  on  the  top,  moulding  forming  ^SuSon 
front  of  range ;  shape  to  be  registered,"  and  the  drawing  showed 
a  moulding  on  the  front  of  the  door  fitting  into  the  moulding 
on  the  front  of  the  range  and  flush  with  it ;  and  the  evidence 
showed  that  the  merit  of  the  design  lay  in  attaching  the 
moulding  to  the  door  instead  of  to  the  fire-cover,  as  had  been 
done  previously  in  convertible  kitchen-ranges,  it  was  held  that 
another  design,  in  which  the  moulding  (which  was  of  a  different 
outline)  on  the  door  overlapped  the  moulding  on  the  front 
of  the  range,  was  an  obvious  imitation  of  the  registered 
design  (d). 

The  tendency  of  modern  cases  is  to  determine  the  question  The  test  of 
of  infringement  solely  by  an  appeal  to  the  eye.     "  It  seems  to  the  eye" 
me,"   said    Lord    Herschell,  in  Hecla  Foundry  Co.  v.  Walker, 
Hunter  and  Co.  (e),  "  that  the  eye  must  be  the  judge  in  such  a 

(a)  51  L.  T.  141  (C.A.). 

(ft)  Cf.  Harper  $  Co.  v.  Wright  (1896),  1  Ch.  142. 

(e)  Sherwood*  Cotton  v.  Decorative  AH  lile  Co.  (1887),  4  Rep.  Pat.  Cas.  207. 
(<*)  Walker,  Hunter  $  Co.  ▼.  Hecla  Iron  Co.  (1887),  15  C.  of  S.  Cas.  660 ;  25  Scot 
L.  B.  491  ;  5  Rep.  Pat.  Cas.  71,  365  ;  6  Rep.  Pat.  Cas.  554. 
(«)  (1889),  14  A.  C.  560,  555. 
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Cap-  v-  case  as  this,  and  that  the  question  must  be  determined  by 
placing  the  designs  side  by  side  and  asking  whether  they  are 
the  same,  or  whether  the  one  is  an  obvious  imitation  of  the 
other.  I  ought  perhaps  to  qualify  this  by  saying  that  as  a 
design  to  be  registered  must, by  sect.  47,  be  a  'new  or  original 
design,  not  previously  published  in  the  United  Kingdom/  one 
may  be  entitled  to  take  into  account  the  state  of  knowledge  at 
the  time  of  registration,  and  in  what  respects  the  design  was 
new  or  original,  when  considering  whether  any  variations  from 
the  registered  design  which  appear  in  the  alleged  infringement 
are  substantial  or  immaterial" 

The  fact,  therefore,  that  there  are  differences  in  detail 
between  two  designs  will  not  necessarily  prevent  the  one  from 
being  an  imitation  of  the  other.  In  one  case  the  plaintiff  had 
registered  an  upright  hexagonal  metal  stove,  the  sides  of  which 
had  the  representation  in  metal  work  of  a  church  window,  of  a 
particular  style  of  architecture,  with  tracery  above  and  below. 
Mr.  Justice  Kekewich  held  that  a  similar  stove  produced  by 
the  defendants  was  not  an  infringement  of  the  plaintiffs'  design, 
because,  though  the  general  appearance  might  be  the  same,  on 
examining  them  closely  he  found  that  the  windows  in  the 
two  stoves  were  different,  since  they  belonged  to  entirely 
different  periods  of  architecture  and  the  tracery  above  and 
below  the  windows  was  different  (a).  This  decision  was,  how- 
ever, reversed  by  the  Court  of  Appeal,  who  held  that  the 
defendants'  stove  was  an  obvious  imitation  of  the  plaintiffs'  (b). 
"  I  think,"  said  Lord  Herschell,  "  that  the  learned  judge  in  the 
court  below  erred  in  considering  too  much  the  details  as 
essentials  of  the  design ;  the  designs  may  be  the  same  although 
the  details  largely  differ.  .  .  .  The  truth  is,  that  the  defen- 
dants took  all  the  essential  elements  of  the  plaintiffs'  design." 
Remedies  for  Any  person  who  pirates  a  registered  design  is  liable  to 
infringement.  forfeit  ^  the  registered  proprietor  a  sum  not  exceeding  £50 
for  every  offence,  but  not  exceeding  in  all  the  sum  of  £100  in 
respect  of  any  one  design.  Such  sum  may  be  recovered  as  a 
debt  by  action  in  any  court  of  competent  jurisdiction  (c).  An 
alternative  remedy  is  given  by  sect.  59  of  the  Act  of  1883, 
which  provides  that  the  registered  proprietor  of  any  design 
may  (if  he  elects  to  do  so)  bring  an  action  for  the  recovery  of 
any  damages  arising  from  the  application  of  such  design,  or  of 

{a)  Harper  &  Co.  v.  Wright  (1895),  2  Ch.  593  ;  12  R.  P.  C.  433. 

{b)  (1896),  1  Ch.  142.  See  also  Oliver  $  Co.  v.  Tkornley  $  G».(1896),  13  R.  P.  C. 
490  ;  Varley  v.  Keighley  Ironworks  (1896),  14  R.  P.  C.  169 ;  Kevill  v.  Bennett  Jjr 
Son*  (1898),  15  R.  P.  C.  412. 

(c)  Sect.  68,  Act  of  1883 ;  sect.  7  (2),  Act  of  1888. 
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any  fraudulent  or  obvious  imitation  thereof,  for  the  purpose  of  CAP-  v- 
sale  to  any  article  of  manufacture  or  substance,  or  from  the 
publication,  sale,  or  exposure  for  sale  by  any  person  of  any 
article  or  substance  to  which  such  design,  or  any  fraudulent 
or  obvious  imitation  thereof,  shall  have  been  so  applied,  such 
persons  knowing  that  the  proprietor  had  not  given  his  consent 
to  such  application.  The  plaintiff  cannot  recover  both  penalties 
and  damages,  but  must  elect  under  which  section  he  will 
proceed.  Where  there  is  a  difficulty  in  proving  damages 
proceedings  for  penalties  will  be  advisable.  Where  the  plain- 
tiffs proved  a  single  purchase  of  one  hundred  tiles  one  fine  oi 
£50  was  imposed  (a).  A  plaintiff  can  also  obtain  an  injunction 
in  a  proper  case. 

An  innocent  infringer  of  a  registered  design  must  pay  the  infringer  not 
costs  of  a  motion  for  an  injunction  to  restrain  him  from  con-  notiL6before 
tinuing  the  infringement,  although  the  plaintiff  has  given  him  action. 
no  notice  of  the  infringement  before  serving  him  with  the  writ 
in  the  action,  the.  plaintiff  being  under  no  obligation  to  give 
any  notice  before  commencing  his  action  (&).      Trivial  actions 
are,  however,  liable  to  be  dismissed  with  costs  (c). 

But  in  dealing  with  the  retailer  it  is  necessary  to  show  that 
before  selling  he  had  notice  that  the  articles  complained  of 
were  an  infringement  of  the  plaintiff's  design,  otherwise  he 
will  not  be  liable  at  all  (d). 

Any  person  who  describes  any  design  applied  to  any  article  Penalty  for 
sold  by  him  as  registered  which  is  not  so,  is  liable  for  every  JJSfSng 
offence,  on  summary  conviction  («),  to  a  fine  not  exceeding  £5  ;  design jw 
a  person  is  deemed  to  represent  that  a  design  is  registered  if reg18 
he  sells  the  article  with  the  word  "  registered "  (or  any  word 
or  words  expressing  or  implying  that  registration  has  been 
obtained  for  the  article),  stamped,  engraved,  or  impressed  on, 
or  otherwise  applied  to  the  article  (/).     It  is  an  offence  to 

(a)  Sherwood  y.  Decorative  Tile  Co.  (1887),  4  B.  P.  0.  207. 

(b)  Wittman  v.  Oppen/ieim  (1884),  27  Ch.  D.  260  ;  54  L.  J.  Ch.  56  ;  50  L.  T.  713  ; 
32  W.  B.  767  ;  Upman  v.  Forester  (1888),  24  Ch.  D.  231  ;  52  L.  J.  Ch.  946. 

{c)  Jan  y.  Grossman  (1895),  12  B.  P.  C.  537  ;  American  Tobacco  Co.  y.  Guest 
(1892),  1  Ch.  630 ;  9  B.  P.  C.  218. 

(d)  Halsey  y.  Brotherhood  (1880),  15  Ch.  Div.  614,  517  ;  Smith  v.  Lewis,  Roberts 
&  Co.  (1885),  5  Bep.  Pat.  Cas.  611.  But  an  injunction  will  be  granted  with  costs  if 
he  unsuccessfully  contests  the  plaintiff's  title ;  Werner  Motors  v.  G a  mage  (1904),  1  Ch. 
264. 

0?)  In  the  application  of  the  Act  to  Ireland  "  summary  conviction  "  means  a 
conviction  under  the  Summary  Jurisdiction  Acts,  that  is  to  say,  with  reference 
Jo  the  Dublin  Metropolitan  Police  District  the  Acts  regulating  the  duties  of 
justices  of  the  peace  and  of  the  police  for  such  district  and  elsewhere  in  Ireland 
the  Petty  Sessions  (Ireland)  Act,  1881,  and  any  act  amending  it  (sect.  117,  Act 
1883). 

(/)  Sect  105,  Act  1883.  And  see  the  Merchandise  Marks  Act,  1887,  which 
imposes  penalties  for  applying  any  false  trade  description  to  goods.    See  sect  3. 

2    F 
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Cap.  v.     continue  the  sale  of  articles  with  the  word  "  registered "  on 

them  after  the  expiration  of  the  copyright  (a). 

Proceedings        The  Act  of  1883  extends  to  the  Isle  of  Man,  and  nothing  in 

in  iaie  of       sadh  Act  is  to  affect  the  jurisdiction  of  the  courts  in  the  Isle 

in  proceedings  for  infringement  or  in  any  action  or  proceeding 

respecting  a  design  competent  to  those  courts. 

The  punishment  for  a  misdemeanour  under  the  Act  in  the 
Isle  of  Man  is  to  be  imprisonment  for  any  term  not  exceeding 
two  years  with  or  without  hard  labour,  and  with  or  without  a 
fine  not  exceeding  £100,  at  the  discretion  of  the  court.  And 
any  offence  committed  in  the  Isle  of  Man  which  would  in 
England  be  punishable  on  summary  conviction  may  be  prose- 
cuted, and  any  fine  in  respect  thereof  recovered  at  the  instance 
of  any  person  aggrieved  in  the  manner  in  which  offences 
punishable  on  summary  conviction  may  for  the  time  being  be 
punished, 
in  what  In  England  proceedings  may  be  instituted  in  the  High  Court 

ce©ding8may  °f  Justice  or  in  the  Chancery  of  the  County  Palatine  of  Lan- 
be  taken.  caster,  which  latter  Court  has,  under  the  Chancery  of  Lancaster 
Act,  1890,  the  same  powers  and  jurisdiction  over  persons  and 
property  within  the  Palatine  County  as  the  High  Court  in 
its  Chancery  Division.  It  has  been  held  (6)  that  a  county 
court  has  no  jurisdiction  to  try  a  patent  case,  where  the  validity 
of  the  patent  is  in  question,  but  it  is  doubtful  whether  the 
reasoning  applies  to  a  case  of  infringement  of  a  design,  and 
such  cases  have  been  tried  in  county  courts  without  any 
objection  being  taken  to  the  jurisdiction  (c).  The  Act  of  1883 
does  not  provide  any  summary  remedy  for  recovering  penalties 
for  infringement  as  was  the  case  under  the  Act  of  1842. 
Right  to  sue        In  order  to  succeed  in  an  action  under  sections  58  or  59  of 

teiJripro?*18"  fche  Act  of  1883> lt  "  necesSftr7  that  the  plaintiff  be  a  regis- 
prietors.  tered  proprietor.  In  a  recent  case  the  registered  proprietor  of 
a  design  applicable  to  lace  goods  registered  under  the  Act  of 
1883,  verbally  agreed  with  the  other  plaintiffs  to  supply  them 
all  the  goods  manufactured  by  him  according  to  the  design, 
and  to  give  them  the  exolusive  right  of  selling  such  goods. 
The  registered  proprietor  and  the  exclusive  licensees  having 
claimed  to  recover  damages  against  a  third  person  for  applying 
the  design  to  lace  goods  and  selling  goods  to  which  it  had  been 
applied  without  the  licence  or  written  consent  of  the  plaintiffs, 
the  defendant  raised  the  point  of  law  that  the  statement  of 

{a)  See  Cheavin  v.  Walker  (1877),  6  Ch.  Div.  850,  863. 

{b\  R.  v.  Halifam  County  Qwrt  Judge  (1891),  2  Q.  B.  263  ;  8  B.  P.  C.  338, 

(<0  See  Moody  y.  Tree  (1892),  9  B.  P.  0.  333. 
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claim  disclosed  no  cause  of  action  in  the  licensees,  and  it  was  Cap.  v- 
so  held  because  the  licensees  were  not  the  registered  pro- 
prietors  of  the  design,  and  the  only  right  of  action  in  respect  of 
the  injuries  complained  of  was  that  given  by  section  59  of  the 
Act  to  the  registered  proprietor  exclusively.  It  was  contended 
that  section  61  showed  that  the  person  who  had  the  right  to 
apply  the  design  should  be  regarded  as  the  proprietor,  because 
this  section  provides  that  "  every  person  acquiring  for  good 
and  valuable  consideration  a  new  and  original  design,  or  the 
right  to  apply  the  same  to  any  such  article  or  substance  as 
aforesaid  either  exclusively  of  any  other  person  or  otherwise, 
and  also  every  person  on  whom  the  property  in  such  design  or 
such  right  to  the  application  thereof  shall  devolve,  shall  be 
considered  the  proprietor  of  the  design  in  the  respect  in  which 
the  same  may  have  been  so  acquired,  and  to  that  extent  but  not 
otherwise."  But  the  court  considered  the  section  did  not 
touch  the  case,  and  was  meant  only  to  apply  to  cases  like  that 
of  a  servant  who  executes  a  new  and  original  design  for  his 
master,  and  then  the  person  for  whom  the  design  is  made  is 
to  be  considered  the  proprietor  (a). 

Where  one  person  is  already  on  the  register  and  another  Burden  of 
person  calls  in  question  his  right  to  be  on  the  register,  the proof* 
burden  of  proof  is  on  the  person  impeaching  the  title  of  the 
registered  proprietor  (b). 

There  was  no  provision  in  the  Designs  Acts  nor  is  there  in  No  provisions 
the  present  Act  analogous  to  that  of  the  23rd  section  of  the  ^^  JJjJJKd 
Literary  Copyright  Act,  1842,  as  to  the  delivery  up  of  unsold  design*. 
copies  of  a  pirated  book  to  the  proprietor  of  the  copyright 
without  his  making  any  compensation  for  the  cost  of  produc- 
tion and  publication ;  but  in  the  case  of  McCrae  v.  Holdsworth  (c), 
Lord  Justice  Knight  Bruce  made  an  order  under  the  Designs 
Act  for  the  delivery  up  to  the  plaintiff,  "  for  the  purpose  of 
being  destroyed,  the  drawing  or  drawings,  point  paper,  and  the 
several  cards   used  in  applying  his  design,  and  also  of  the 
articles  manufactured  by  the  defendants  to  which  the  plaintiff's 
design  had  been  applied." 

An  order  for  delivery  of  pirated  designs  now  usually 
accompanies  an  injunction  (d),  but,  of  course,  such  an  order 
cannot  be  made  against  a  person  who  is  not  a  party  to  the 
action  (e). 

(a)  Woolley  v.  Broad,  [1892]  1  Q.  B.  806  ;  9  Rep.  Pat.  Cas.  208. 

(b)  In  the  matter  of  ffeinriehs1  Registered  Design  (1892),  9  Rep.  Pat.  Cas.  p.  73. 

(c)  (1848),  2  De  Gex  &  Sm.  497  ;  12  Jur.  820. 

(d)  Gordon  f  Co.  v.  Patrick  (1895),  12  R.  P.  C.  22  ;  Knowles  $  Co.  v.  Bennett 
ib.  137.  (e)  Knowles  f  Co.  v.  Bennett,  ubi  sup. 
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In  a  statement  of  claim  under  the  Patents,  Designs,  and 
"Trade  Marks  Act,  1883,  the  following  allegations  should  be 
inserted  in  their  proper  places ;  first,  that  previously  to  publi- 
cation of  the  design  the  plaintiff  caused  a  proper  entry  thereof 
to  be  made  in  the  registry ;  secondly,  there  should  also  be 
special  allegations  that  the  design  is  new  or  original,  and  has 
not  been  previously  published  in  the  United  Kingdom  or 
elsewhere  (a);  thirdly,  that  the  defendant  has  applied  the 
design  without  the  licence  or  written  consent  of  the  registered 
proprietor,  or  has  exposed  articles  for  sale  to  which  the  design 
has  been  applied  knowing  that  the  same  has  been  so  applied 
without  the  consent  of  the  registered  proprietor.  The  state- 
ment of  claim  should  also  make  it  clear  whether  the  plaintiff 
is  proceeding  for  damages  or  penalties. 

The  articles  alleged  to  be  piracies  should  be  produced  to 
the  court,  in  order  that  they  may  be  compared  with  the  original 
design  and  the  articles  to  which  it  has  been  applied  by  the 
proprietor  (5).  But  where  the  alleged  piracies  were  proved  to 
have  been  stolen  out  of  the  possession  of  the  plaintiff,  the 
uncontradicted  testimony  of  a  witness  as  to  their  nature  has 
been  held  sufficient  (c). 

The  court,  or  a  jury,  will  then  be  able  to  pronounce,  on  the 
comparison,  whether  the  registered  design  has  been  applied  or 
not.  But  if  what  is  complained  of  is  a  fraudulent  imitation, 
and  not  an  application  of  the  exact  design,  it  will  be  con- 
venient, if  possible,  to  show  by  direct  evidence  that  the 
defendant's  design  has  been  taken  from  the  plaintiff's  (d). 

The  rule  of  practice  in  patent  actions  that  a  defendant  will 
be  allowed  to  amend  his  particulars  of  objections  on  terms 
that  the  plaintiff  may  elect  to  discontinue  his  action  and  the 
defendant  bear  the  costs  subsequent  to  the  delivery  of  his  first 
particulars,  was  applied  to  an  action  to  restrain  infringement 
of  copyright  in  registered  designs  («),  but  the  judge  has  com- 
plete discretion  (/). 

In  an  action  under  the  58th  section  the  plaintiffs  are  not 
entitled  to  interrogate  the  defendant  (g).  The  sum  recover- 
able under  this  section  is  regarded  in  the  light  of  a  penalty, 
and  consequently  interrogatories  cannot  be  administered. 

{a)  On  pleading  in  Design  cases,  see  Sarazin  v.  Samel  (1863),  92  Bear.  145  ;  and 
WoolUy  v.  Broad,  [1891]  1  Q.  B.  806  ;  9  Bep.  Pat.  Cas.  208. 

(6)  Sheriff  v.  Coates  (1830),  1  Buss.  &  My.  159. 

{c)  Fradella  v.  Weller  (1831),  2  Buss.  &  My.  247. 

(d)  Lowndes  v.  Browne  (1848),  12  Ir.  L.  Bep,  293  ;  cited  Norman  on (  Designa/p.  51. 

\e)  Morris  Wilson  $  Co.  v.  Coventry  Machinists*  Company,  [1891]  3  Ch.  418; 
60  L.  J.  Ch.  524  ;  40  W.  B.  152  ;  8  Bep.  Pat.  Cas.  353. 

(/)  Woolley  v.  Broad  (1892),  9  B.  P.  C.  429. 

(ff)  Saunders  and  another  v.  Wiel,  [1892]  2  Q.  B.  18,  321. 
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Where   a   defendant  succeeds  generally   he  may  have  the     Qap.  v. 
costs  of  some  of  his  defences  in  which  he  has  not  succeeded ;  oogte. 
but  where  he  has  raised  a  distinct  issue  and  has  failed,  he 
ought  not  to  hare  the  costs  of  that  issue  (a). 

In  a  case  where  the  plaintiffs  put  in  evidence  which  the  court 
considered  unnecessary  and  improper,  though  judgment  was 
given  in  their  favour,  the  court  awarded  them  two-thirds  only 
of  the  taxed  costs  (J). 

Provisional  protection,  which  was  allowed  by  the  13  &  14  Provisional 
Vict.  c.  104,  is  now  at  an  end,  there  being  no  provision  made  JJ™^*011  at 
in  the  recent  Acts  for  such,  but  the  protection  afforded  to 
those  exhibiting  in  industrial  or  international  exhibitions  made 
permanent  by  the  28  &  29  Vict.  c.  3  and  33  &  34  Vict  c.  27, 
is  continued  by  the  57th  section  of  the  Act  of  1883,  which  is 
as  follows : — 

The  exhibition  at  an  industrial  or  international  exhibition,  Exceptions, 
certified  as  such  by  the  Board  of  Trade,  or  the  exhibition 
elsewhere  during  the  period  of  the  holding  of  the  exhibition, 
without  the  privity  or  consent  of  the  proprietor  of  a  design,  or 
of  any  article  to  which  a  design  is  applied,  or  the  publication, 
during  the  holding  of  any  such  exhibition,  of  a  description  of 
a  design,  shall  not  prevent  the  design  from  being  registered  or 
invalidate  the  registration  thereof,  provided  that  both  the 
following  conditions  are  complied  with,  namely : — 

(a)  The  exhibitor  must,  before  exhibiting  the  design  or 

article,  or  publishing  a  description  of  the  design, 
give  the  comptroller  the  prescribed  notice  of  his 
intention  to  do  so ;  and 

(b)  The  application  for  registration  must  be  made  before 

or  within  six  months  from  the  date  of  the  opening 

of  the  exhibition. 
By  the  rules  of  1890,  the  notice  to  be  given  to  the 
comptroller  of  the  intention  to  exhibit  or  to  publish  a 
description  of  the  design  is  to  be  a  seven  days'  notice  in 
writing  (c).  And,  for  the  purpose  of  identifying  the  design 
in  the  event  of  an  application  to  register  the  same  being  sub- 
sequently made,  the  applicant  is  to  furnish  to  the  comptroller 
a  brief  description  of  the  nature  of  the  design,  accompanied  by 
a  sketch  or  drawing  thereof,  and  such  other  information  as  he 
may  in  each  case  require. 

(a)  Blank  v.  Footman,  Pretty  $  &>•*  39  Ch.  Div.  678. 

(ft)  Sherwood  $  Cotton  v.  Decorative  AH  Tile  Co.,  4  Rep.  Pat  Cas.  207, 212.  See 
further  as  to  costs,  Grafton  v.  Watson  (1884),  61  L.  J.  Ch.  141 ;  Winjield  v.  Snow 
(1891),  5  B.  P.  C.  15.  Trivial  actions  will  be  dismissed  with  costs,  Jan  v. 
Groitman  (1895),  12  R.  P.  C.  537.  (c)  Hule  36. 
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As  to  foreign  designs,  section  103  of  the  Act  of  1883  enables 
Orders  in  Council  to  be  issued  declaring  the  provisions  of  that 
section  applicable  to  foreign  states  specified  in  such  order. 

Any  person  who  has  applied  for  protection  for  any  design 
in  any  such  state  is  entitled  to  registration  of  his  design,  under 
the  Act,  in  priority  to  other  applicants,  and  such  registration 
is  to  have  the  same  date  as  the  date  of  the  application  in  such 
foreign  state  (a).  The  application  in  this  country,  however, 
must  be  made  within  four  months  from  the  application  for 
protection  in  the  foreign  state  (b). 

If  the  application  be  not  made  in  time  (even  though  no 
order  was  in  force  within  the  time  limited),  and  the  design  has 
been  published  in  the  United  Kingdom,  the  right  of  registra- 
tion will  be  gone:  The  proprietor  of  the  design  is  precluded 
from  recovering  damages  for  infringements  happening  prior  to 
the  date  of  the  actual  registration  of  his  design  in  this  country. 

The  exhibition  or  use  of  the  design  in  the  United  Kingdom 
or  Isle  of  Man  during  the  four  months,  or  the  publication 
therein  during  this  period,  of  a  description  or  representation 
of  the  design,  will  not  invalidate  the  registration. 

All  applications  for  registration  pursuant  to  the  section 
under  consideration,  must  be  made  in  the  same  manner  as  an 
ordinary  application  under  the  Act. 

The  provisions  of  the  section  only  apply  to  those  foreign 
states  with  respect  to  which  the  Crown  by  Order  in  Council 
declares  them  to  be  applicable,  and  so  long  only,  in  the  case 
of  each  state,  as  the  Order  in  Council  continues  in  force  with 
respect  to  that  state.  Orders  are  now  in  force  as  to  the 
following  states  which  are  parties  to  the  Industrial  Property 
Convention,  1883,  as  amended  in  1900:  America,  Belgium,  Den- 
mark with  the  Faroe  Islands,  Dominican  Republic,  France  and 
her  colonies,  Germany,  Italy,  Japan,  Norway,  Portugal  with  the 
Azores  and  Madeiras,  Servia,  Spain,  Sweden,  Switzerland,  and 
Tunis.  Orders  are  also  in  force  with  regard  to  the  following 
states  which  are  not  parties  to  the  Convention : — Paraguay  and 
Uruguay  (0.  in  C,  24th  September,  1886),  Mexico  (0.  in  C, 
28th  May,  1889),  Roumania  (O.  in  C,  5th  August,  1892), 
Ecuador  (O.  in  C,  16th  May,  1893),  Greece  (O.  in  C,  15th 
October,  1894),  and  the  Republic  of  Honduras. 

Under  section  104,  Orders  in  Council  may  be  issued  apply- 
ing the  provision  of  the  Act  of  1883,  with  such  variations  or 


{a)  Sect.  103,  Act  1883,  as  amended  by  48  &  49  Vict  c  63. 
{b)  See  Be  Application  by  California*,  Fig  Syrup  Co,,  W.  N.  (1888),  p.  248; 
6  Rep.  Pat.  Gas.  126. 
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additions,   if    any,   as   may   be    thought   proper   to    British      Oaf.  v. 
Possessions. 

It  must  be  first  shown  to  the  Crown  that  the  legislature 
of  the  British  Possession  in  whose  favour  the  Act  is  to  have 
application,  has  made  satisfactory  provision  for  the  protection 
of  designs  registered  in  this  country ;  and  any  Order  in  Council 
will  take  effect  from  the  date  mentioned  in  it  as  if  its  provisions 
had  been  contained  in  the  Act  (a). 

The  only  Orders  at  present  in  force  under  this  section  are  in 
favour  of  Queensland,  which  was  made  the  17  th  September, 
1885 ;  New  Zealand,  made  the  8th  February,  1890  ;  Tasmania, 
made  the  30th  April,  1894  ;  Western  Australia,  made  the  11th 
May,  1895. 

{a)  Sect.  104. 
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INTERNATIONAL   COPYRIGHT. 

JVbn  erit  alia  lex  Romce,  alia  Athenis  ;  alia  nunc  alia  poethac,  ted  et  apud  omnee 
gentes  et  omnia  tempera  una  eademque  lev  obtinebit.—Clcmo. 

International  International  law  is  entirely  the  offspring  of  modern  civili- 
oSfepringVf16  s***011*  ^    is   the   latest   important   discovery   in   political 

modern  SCienCC. 

civi  nation.  rp^  orjgjn  an(j  pr0g|.ess  0f  international  law  is  itself  a 
remarkable  step  in  the  march  of  civilization.  Nations  now 
begin  to  acknowledge  their  subjection  to  laws  in  conformity 
with  natural  justice  and  reason,  as  in  the  very  origin  of  society 
individuals  acknowledged  themselves  so  bound.  And  the 
development  of  international  law  will  proceed  amongst  the 
civilized  nations  of  the  earth,  until  citizens  can  enjoy  in  foreign 
countries  all  the  rights  which  they  enjoy  in  their  own.  Com- 
merce, the  influence  of  which  unites  the  human  family  by  one 
of  its  strongest  ties,  the  desire  of  supplying  mutual  wants, 
demands  an  international  code  for  the  civilized  nations  of  the 
earth.  Art  demands  that  the  property  in  its  inventions  should 
be  secured  by  an  international  law  of  patents.  Literature,  that 
the  property  in  its  works  should  be  secured  by  international 
copyright. 

"  The  actual  law  of  nations,'1  observes  Mr.  Curtis  (a), "  knows 
no  exclusive  right  of  an  author  to  the  proceeds  of  his  work, 
except  that  which  is  enforced  by  the  municipal  law  of  his  own 
country,  which  can  operate  nowhere  but  in  its  own  jurisdiction. 
As  soon  as  a  copy  of  a  book  is  landed  in  any  foreign  country, 
all  complaint  of  its  republication  is,  in  the  absence  of  a  treaty, 
fruitless,  because  no  means  of  redress  exist,  except  under  the 

(a)  «CopyrighVp.22. 
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law  of  the  author's  own  country.     It  becomes  public  property,      Cap.  l 
not  because  the  justice  of  the  case  is  changed  by  the  passage 
across  the  sea  or  a  boundary,  but  because  there  are  no  means 
of  enforcing  the  private  right." 

Formerly,  if  a  book  were  written  by  a  foreigner  and  pub- 
lished abroad,  a  person  who  purchased  the  right  to  publish 
here  could  not  enjoy  the  right  exclusively  (a). 

Until    the  passing  of    the    International    Copyright    Act,  international 
1886  (J)  International  Copyright  in  England,  that  is  copyright  totSSLied 
in  works  first  published  out  of   the  British  dominions  wasby7&8 
regulated  by  the  7   &   8  Vict,  c.  12,  explained  by  the   15  &  Intitule 
16  Vict.  c.  12,  the  25  and  26  Vict.  c.  68,  and  38  &  39  Vict.  c.  12.  Viet,  c.  12. 

The  7  &  8  Vict.  c.  12  repealed  an  earlier  Act,  the  1  &  2  The  Act  of 
Vict.  c.  59,  which  had  been  found  insufficient,  and,  in  particular,  J^JJJjJjJ 
did  not  empower  the  Crown  to  confer  any  exclusive  right  of  solely  to 
representing  or  performing  dramatic  pieces  or  musical  com-  ***"• 
positions  first  published  in  foreign  countries  upon  the  authors 
thereof,  or  to  extend  the  privilege  of  copyright  to  prints  and 
sculpture  first  published  abroad;  it  merely  had  reference  to  books. 

By  the  Act  of  1844  (c)  the  Crown  was  empowered  by  any  Enlargement 
Order  in  Council  to  direct  that  as  respects  all  or  any  par-  conferr^Ton 
ticular  class  of  the  following  works  (namely),  books,  prints,  the  Crown 
articles  of  sculpture,  and  other  works  of  art  to  be  defined  in  °ntwnationaig 
such  order,  which  should,  after  a  future  time  to  be  specified  copyright 
in  such  order,  be  first  published  in  any  foreign  country  to 
be  named  in   such   order,  the  authors,  inventors,  designers, 
engravers,  and  makers  thereof  respectively,  should  have  the 
privilege  of  copyright  therein  during  such  period  as  should  be 
defined  in  such  order,  not  exceeding,  however,  as  to  any  of  the 
above-mentioned  works,  the  term  of  copyright  which  authors, 
inventors,  designers,engraversandmakersof  the  like  works  respec- 
tively first  published  in  the  United  E  ingdom  might  be  entitled  to. 

If  the  order  applied  to  books,  the  copyright  law  as  to  books 
first  published  in  this  country  should  apply  to  the  books  to 
which  the  order  related,  except  so  far  as  might  be  excepted  in 
any  order,  and  except  as  to  the  delivery  of  copies  of  books  at 
the  British  Museum  and  the  other  libraries  (d). 

And  if  the  order  applied  to  prints,  articles  of  sculpture,  or  to 
any  such  other  work  of  art  as  aforesaid,  the  copyright  law  as  to 

{a)  Quichard  v.  Mori  (1831),  9  L.  J.  Ch.  (O.S.)  227. 

{b)  The  Acts  7  &  8  Vict.  c.  12,  15  &  16  Vict.  c.  12,  25  &  26  Vict.  c.  68  ;  88  &  39 
Vict.  c.  12,  and  49  k  50  V«ct.  c.  38,  may  under  the  Short  Titles  Act,  1892,  be  cited 
collectively  as  the  International  Copyright  Acts.  The  Acts  may  also  be  separately 
cited  as  the  International  Copyright  Act,  1644,  the  International  Copyright  Act, 
1852,  the  Fine  Arts  Copyright  Act,  1862,  the  International  Copyright  Act,  1875,  and 
the  International  Copyright  Act,  1886.  (0)  7  &  8  Vict.  c.  12.  (d)  Sect.  3. 
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Cap.  I.  prints,  sculptures,  and  such  other  works  of  art  first  published 
in  this  country  should  apply  to  the  prints,  sculptures,  and  other 
works  of  art  to  which  such  order  related,  except  as  might  be 
provided  in  any  order  (a). 

The  5th  section  of  the  Act  enacted  that  it  should  be  lawful 
for  the  Crown,  by  order  of  the  Crown  in  Council,  to  direct 
that  the  authors  of  dramatic  pieces  and  musical  compositions, 
which  should  after  a  future  time,  to  be  specified  in  such  order, 
be  first  publicly  represented  or  performed  in  any  foreign  country, 
to  be  named  in  such  order,  should  have  the  sole  liberty  of  repre- 
senting or  performing  in  any  part  of  the  British  dominions  such 
dramatic  pieces  or  musical  compositions  during  such  period  as 
should  be  defined  in  such  order,  not  exceeding  the  period  during 
which  authors  of  dramatic  pieces  and  musical  compositions  first 
publicly  represented  or  performed  in  the  United  Kingdom 
might  for  the  time  be  entitled  by  law  to  the  sole  liberty  of  repre- 
senting and  performing  the  same :  and  from  and  after  the  time 
so  specified  in  any  such  last-mentioned  order  the  enactments  of 
the  said  Dramatic  Literary  Property  Act  and  of  the  said  Copy- 
right Amendment  Act,  and  of  any  other  Act  for  the  time 
being  in  force  with  relation  to  the  liberty  of  publicly  repre- 
senting and  performing  dramatic  pieces  or  musical  com- 
positions, should,  subject  to  such  limitations  as  to  the  duration 
of  the  right  conferred  by  any  such  order  as  should  be  therein 
contained,  apply  to  and  be  in  force  in  respect  of  the  dramatic 
pieces  and  musical  compositions  to  which  such  order  should 
extend  and  which  should  have  been  registered  as  thereinafter 
provided  in  such  manner  as  if  such  dramatic  pieces  and  musical 
compositions  had  been  first  publicly  represented  and  performed 
in  the  British  dominions,  except  such  of  the  said  enactments 
or  such  parts  thereof  as  should  be  excepted  in  such  order. 
Registration.  The  provisions  in  regard  to  registration  under  the  Inter- 
national Copyright  Act,  1844,  were  contained  in  the  6th  sec- 
tion, which  required  that  every  author,  to  entitle  himself  to 
the  protection  thereby  afforded,  should,  within  a  time  to  be 
prescribed  in  each  Order  in  Council  made  in  pursuance  of  the 
Act,  register  the  same  at  Stationers'  Hall.  It  was  necessary  to 
register  the  title  to  the  copy  thereof,  the  name  and  place  of 
abode  of  the  author  or  composer  thereof,  the  name  and  place 
of  abode  of  the  proprietor  of  the  copyright,  the  time  and  place 
of  the  first  publication,  representation,  or  performance,  as  the 
case  might  be,  in  the  foreign  country.  One  printed  copy  of 
the  whole  of  any  book,  and  of  any  dramatic  piece  or  musical 

(a)  Sect.  4. 
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composition,  in  the  event  of  the  same  having  been  printed,  and      Cap,  i. 
of  every  volume,  had  to  be  delivered  to  the  officer  of  the  Com- 
pany  of  Stationers. 

Special  provisions  were  made  as  to  registration  of  dramatic 
pieces  or  musical  compositions  in  manuscript,  also  as  to  en- 
gravings and  prints  and  articles  of  sculpture,  and  as  to  regis- 
tration of  anonymous  works.  Section  8  rendered  the  provisions 
of  the  Copyright  Act,  1842,  as  to  inspection,  searches,  false 
entries,  &c,  applicable  to  the  International  Register,  and  by 
section  9  every  entry  made  in  pursuance  of  the  Act  of  a  first 
publication  was  to  be  primd  facie  proof  of  a  rightful  first  pub- 
lication; and  the  same  section  made  provision  as  to  the 
expunging  or  varying  an  entry  grounded  in  wrongful  first 
publication. 

The  task  of  making  and  also  of  construing  the  statutable  Mode  of 
entries  was  rendered  somewhat  difficult  owing  to  the  circum-  en4ry* 
stances,  first,  that  the  statute  did  not  require,  or  the  book  of 
registry  in  form  provide  for,  any  description  of  the  thing  to  be 
registered  apart  from  its  title ;  and,  secondly,  that  the  register 
in  its  actual  form  was  framed  with  headings  applicable  only  to 
the  registration  of  a  book  or  other  printed  matter.  In  Wood 
v.  Boosey  (a),  the  registration  of  the  pianoforte  arrangement  of 
an  opera  was  held  to  be  invalid,  because  the  name  of  the  com- 
poser of  the  opera  had  been  entered  in  the  registry,  instead  of 
the  name  of  the  person  who  had  made  the  arrangement.  In 
the  opinion  of  the  court,  the  latter,  and  not  the  former  was  the 
author  of  what  was  registered. 

In  Boosey  v.  Fairlie  (b),  the  plaintiffs  claimed  the  exclusive 
right  of  representing  a  comic  opera  known  as  '  Vert- vert,'  com- 
posed by  Offenbach,  of  which  a  pianoforte  arrangement  made 
by  Soumis,  but  not  the  orchestral  parts,  had  been  published  in 
print.  There  had  been  entered  in  the  registry  the  title  of  the 
opera,  the  name  and  place  of  abode  of  Offenbach  as  composer 
and  owner,  and  the  time  and  place  of  the  first  representation 
of  the  opera,  and  the  time  and  place  of  the  first  publication  of 
the  pianoforte  arrangement.  A  copy  of  the  pianoforte  arrange- 
ment, but  not  of  the  opefa  itself,  had  been  delivered  to  the 
officer  of  the  Stationers'  Company.  The  Court  of  Appeal, 
reversing  Bacon,  V.-C,  held  that  all  the  facts  required  for 
the  registration  of  the  opera  itself  had  been  duly  entered, 
and  that  the  additional  entry  of  the  time  and  place  of 
the  first  publication  of  the  pianoforte  arrangement,  and  the 

{a)  (1868),  L.  B.  2  Q.  B.  840  ;  8  Q.  B.  223. 
(J)  (1877),  7  Ch.  Div.  807  ;  4  App.  C.  714. 
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cap.  i.      delivery  of  a  copy  of  it,  were  superfluous  acts,  which  did  not 
affect  the  registration  of  the  original  opera.     There  was,  there- 
fore, a  good  registration  of  the  unpublished  opera,  but  not  of 
the  pianoforte  arrangement  (a). 
Order  may  By  the  13  th  section  it  is  provided  that  the  respective  terms 

Afferent  *°  ^e  sp60^6^  ^  *RJ  Order  of  Council  for  the  continuance  of 
periods  for  the  privilege  to  be  granted  in  respect  of  works  to  be  first 
foreign  *  published  in  foreign  countries  may  be  different  for  works  first 
countries  and  published  in  different  foreign  countries  and  for  different  classes 
c?asseso?n  of  works :  and  that  the  times  to  be  prescribed  for  the  entries 
works.  to  be  made  in  the  register  book  of  the  Stationers'  Company, 

and  for  the  deliveries  of  the  books  and  other  articles  to  the 
said  officer  of  the  Stationers'  Company  as  thereinbefore  men- 
tioned, may  be  different  for  different  foreign  countries,  and  for 
different  classes  of  books  or  other  articles. 
Orders  to  be  Provision  was  made  that  every  order  made  under  the  powers 
Swtte.  m  conferred  by  the  Act  should  be  published  in  the  '  London 
Gazette '  as  soon  as  might  be  after  the  making  thereof,  and 
from  the  time  of  such  publication  should  have  the  same  effect 
as  if  every  part  thereof  were  included  in  the  Act 
Remedies  for  As  we  have  seen  above,  by  section  3  a  foreign  author  is 
infringement.  given>  fa  respect  of  books,  the  benefit  of  the  provisions  of  the 
Literary  Copyright  Act,  1842,  and  of  any  other  Act  for  the 
time  being  in  force  with  relation  to  the  copyright  in  books  first 
published  in  this  country,  and  by  section  4  foreign  artists  are 
given  the  benefit  of  the  Engraving  Copyright  Acts  and  Sculpture 
Copyright  Acts  or  of  any  other  Act  for  the  time  being  in  force 
with  relation  to  the  copyright  in  prints  or  articles  of  sculpture 
first  published  in  this  country.  Likewise  section  5  applies  the 
Dramatic  Literary  Property  Act  and  the  Copyright  Amend- 
ment Act  to  foreign  musical  and  dramatic  works. 

It  is  provided  by  the  10th  section  that  no  copies  of  books 
wherein  there  shall  be  any  subsisting  copyright  under  or  by 
virtue  of  that  Act,  or  of  any  Order  in  Council  made  in  pur- 
suance thereof,  printed  or  reprinted  in  any  foreign  country, 
except  that  in  which  such  books  were  first  published,  shall  be 
imported  into  any  part  of  the  British  dominions,  except  by  or 
with  the  consent  of  the  registered  proprietor  of  the  copyright 
or  his  agent  authorized  in  writing,  and  if  imported  contrary  to 
such  prohibition,  the  same  and  the  importers  thereof  are  made 

(a)  Now,  by  sect.  4  of  the  International  Copyright  Act,  1886,  the  provisions  of 
the  Act  of  1844  with  respect  to  the  registry  and  delivery  of  copies  of  works  are  not 
to  apply  to  works  produced  in  a  country  in  respect  of  which  an  Order  in  Council 
under  the  International  Copyright  Acts  have  been  made  except  so  far  as  provided 
by  the  order. 
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subject  to  the  enactments  in  force  relating  to  goods  prohibited  Cap-  I- 
to  be  imported  by  any  Act  relating  to  the  customs  (a) ;  and  as 
respects  any  such  copies  so  prohibited  to  be  imported,  and  also 
as  respects  any  copies  unlawfully  printed  in  any  place  what- 
soever of  any  books  wherein  there  shall  be  any  subsisting 
copyright  as  aforesaid,  any  person  who  shall  in  any  part  of  the 
British  dominions  import  such  prohibited  or  unlawfully  printed 
copies,  or,  who  knowing  such  copies  to  be  so  unlawfully  im- 
ported or  unlawfully  printed,  shall  sell,  publish,  or  expose  to 
sale  or  hire,  or  shall  cause  to  be  sold,  published,  or  exposed  to 
sale  or  hire,  or  have  in  his  possession  for  sale  or  hire,  any  such 
copies  so  unlawfully  imported  or  unlawfully  printed,  such 
offender  shall  be  liable  to  a  special  action  on  the  case  at  the 
suit  of  the  proprietor  of  such  copyright,  to  be  brought  and 
prosecuted  in  the  same  courts  and  in  the  same  manner,  and 
with  the  like  restrictions  upon  the  proceedings  of  the  defendant, 
as  were  respectively  prescribed  in  the  Copyright  Act,  1842, 
with  relation  to  actions  thereby  authorized  to  be  brought  by 
proprietors  of  copyright  against  persons  importing  or  selling 
books  unlawfully  printed  in  the  British  dominions. 

It  will  be  observed  that  this  section,  absolutely  prohibiting  puts  v. 
the  importation  of  piracies,  expressly  excepts  from  its  operation  Gemrffe  $  C4i- 
the  importation  of  copies  made  in  the  country  in  which  the 
copyright  book  was  first  published.  Consequently  in  a  case 
where  the  plaintiff  was  the  owner  of  the  British  international 
copyright  of  a  book  first  published  in  Germany,  and  the 
defendant  imported  and  sold  in  Great  Britain  copies  printed 
in  Germany  by  the  owner  of  the  German  copyright,  it  was  con- 
tended that  the  plaintiff  had  no  remedy.  The  Court  of  Appeal, 
however,  decided,  reversing  Kekewich,  J.,  that  section  10  of  the 
International  Copyright  Act  was  not  intended  to  be  a  code 
containing  a  complete  enumeration  of  the  remedies  availabe 
for  an  infringement  of  copyright  in  foreign  works,  but  that 
section  3  made  sections  15  and  17  of  the  Literary  Copyright 
Act,  1842  (6),  applicable  to  the  book  in  question,  and  that  as 
under  those  sections  the  owner  of  the  copyright  could,  if  the 
book  had  been  published  in  Great  Britain,  have  restrained  the 
importation  of  these  copies,  the  owner  of  the  British  interna- 
tional copyright  could  do  so,  though  the  alleged  infringements 
were  "  lawfully  "  printed  in  Germany  (c). 

{a)  See  39  &  40  Vict  c.  39,  s.  42,  The  Customs  Consolidation  Act,  1876. 

(b)  See  ante  p.  194. 

(<?)  Pitti  t.  George  #  Co.  (1896),  2  Ch.  866.  By  section  9  of  the  15  &  16 
Vict.  c.  12,  the  proTisions  against  unlawful  importations  were  extended  to  trans- 
lations. 
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Cap.  I.  This  decision,  though  no  doubt  correct  in  principle,  may  be 

found  to  work  harshly  in  practice.  For  instance,  JL  may  have 
been  in  the  habit  of  ordering,  say,  German  copyright  books 
from  B.,  the  proprietor  of  the  copyright  in  Germany,  in  order 
to  supply  the  British  market  That  is  a  perfectly  lawful 
proceeding  on  his  part,  so  long  as  B.  has  retained  the 
entire  copyright ;  but  one  day  B.,  without  any  notice  to  A., 
assigns  the  British  copyright  to  C.  and  thereupon  A.  will  become 
liable,  at  the  suit  of  C,  for  unlawfully  importing  into  Great 
Britain. 
Translations  The  18th  section  of  the  Act  of  1844,  provided  that  nothing 
I844.r  in  that  Act  should  be  construed  to  prevent ,  the    printing, 

publication,  or  sale  or  any  translation  of  any  book  the  author 
whereof  and  his  assigns  might  be  entitled  to  the  benefit  of 
the  Act. 

But  this  section  was  repealed  by  the  1st  section  of  the 
15  Vict.  c.  12,  so  far  as  it  was  inconsistent  with  the  provisions 
of  that  Act.  And  the  2nd  section  of  that  Act  provided  that 
the  Crown  might  by  Order  in  Council  direct  that  the  authors 
of  books  which  were,  after  a  future  time  to  be  specified  in  such 
order,  published  in  any  foreign  country  to  be  named  in  such 
order,  their  executors,  administrators,  and  assigns,  should,  sub- 
ject to  the  provisions  thereinafter  contained  or  referred  to,  be 
empowered  to  prevent  the  publication  in  the  British  dominions 
of  any  translations  of  such  books  not  authorized  by  them,  for 
such  time  as  might  be  specified  in  such  order,  not  extending 
beyond  the  expiration  of  five  years  from  the  time  at  which  the 
authorized  translations  of  such  books  thereinafter  mentioned 
were  respectively  first  published,  and,  in  the  case  of  books  pub- 
lished in  parts,  not  extending  as  to  each  part  beyond  the 
expiration  of  five  years  from  the  time  at  which  the  authorized 
translation  of  such  part  was  first  published  (a). 

The  15  &  16  Vict.  c.  12,  further  provided  in  section  3,  now 
repealed  by  the  International  Copyright  Act,  1886,  that,  subject 
to  any  provisions  or  qualifications  contained  in  such  order,  and 
to  the  provisions  of  the  Act  contained  or  referred  to,  the  laws 
and  enactments  for  the  time  being  in  force  for  the  purpose  of 
preventing  the  infringement  of  copyright  in  books  published 
in  the  British  dominions  should  be  applied  for  the  purpose  of 
preventing  the  publication  of  translations  of  the  books  to 
which  such  order  extended  which  were  not  sanctioned  by 
the  authors  of  such  books,  except  only  such  parts  of  the  said 

(a)  And  as  to  representation  of  translations  of  dramatic  works,  see  15  &  16  Vict, 
c,  12,  sect.  4. 
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enactments  as  related  to  the  delivery  of  copies  of  books  for  the     Cap-  j- 
use  of  the   British   Museum,  and   for   the  use  of  the  other 
libraries  (a). 

The  7th  section  of  the  15  &  16  Vict.  c.  12  provided  that 
articles  of  political  discussion  which  had  been  published  in 
newspapers  or  periodicals  in  foreign  countries  might  be  made 
free  use  of,  provided  the  sources  from  which  they  were  taken 
were  acknowledged. 

The  19th  clause  of  the  7  &  8  Vict.  c.  12,  which  enacted  Authors 
that  no  author  of  any  book  or  dramatic  piece,  which  should  be  SJjoJldlmly 
first  published  out  of  Her  Majesty's  dominions,  should  have  entitled  to 
copyright  therein,  otherwise  than  under  the  provisions  of  that  JSSS?8 
Act,  has  been  held  to  apply  to  British  subjects  first  publishing  international 
in   a   country   with   which  no  international  convention  was 
subsisting. 

And  it  was  held  that  this  section  applied  to  works  first 
published  in  any  foreign  country,  whether  the  provisions  of 
the  International  Copyright  Acts  had  or  had  not  been  extended 
to  that  country ;  and  accordingly  that  no  author  whether  a 
British  subject  or  an  alien,  was  entitled  to  any  other  protec- 
tion for  a  work  first  published  abroad  than  that  which  he 
might  claim  under  the  International  Copyright  Acts.  There- 
fore where  a  British  subject  first  produced  for  representation  a 
dramatic  piece  of  which  he  was  the  author,  at  New  York,  and 
he  subsequently  produced  it  in  London,  Vice-Chancellor  Sir 
W.  P.  Wood  held  that  as  he  had  not  complied  with  the  pro- 
visions of  the  7  &  8  Vict.  c.  12  (there  being  no  such  inter- 
national treaty  or  arrangement  as  was  alluded  to  by  the  above 
section),  he  had  not  obtained  the  copyright  to  such  piece,  in 
England  nor  the  exclusive  right  to  the  representation  of 
his  drama ;  and  that  this  was  the  case  though  he  could  not, 
by  any  possibility,  have  complied  with  the  provisions  of  the 
said  Act,  no  regulation  having  been  made  according  to  the 
course  pointed  out  by  the  Act  as  to  international  copyright 
between  the  two  countries  (b). 

It  was  contended  by  the  plaintiff  that  this  Act  could  not 
annihilate  the  privileges  enjoyed  by  British  subjects  under  the 
former  Acts.  That  the  word  "  author  "  must  mean  an  author 
in  a  country  affected  by  the  Act,  and  that  the  simple  perform- 
ance of  a  piece  in  manuscript  abroad  was  not  contemplated  by 
the  term  "  publication." 

However,  the  contention  failed,  the  Vice-Chancellor  saying : 

(a)  Sect.  S. 

(6)  BaucieauU  v.  Delufitld  (1863    9  Jur.   1282 ;  83  L.  J.  (Ch.)  38 ;  12  W,  R, 
101 ;  1  H.  &  M.  597. 
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"  The  19  th  clause  says,  in  effect  that  this  Act  having  been 
made,  if  any  person,  whether  a  British  subject  or  not,  chooses 
to  deprive  this  country  of  the  advantage  of  the  first  representa- 
tion of  his  work,  then  he  may  get  the  right,  if  he  thinks  fit, 
under  the  arrangements  which  may  have  been .  come  to  with 
that  country  he  so  favours  with  his  representation,  pursuant  to 
the  7  &  8  Vict.  c.  12.  If,  however,  he  does  not  get  it,  if  he 
chooses  to  publish  his  performance  in  a  country  which  has  not 
entered  into  any  treaty  or  made  any  arrangement  for  that 
purpose,  he  may  do  so,  but  this  country  has  nothing  more  to 
say  to  him,  and  he  must  be  taken  to  have  elected  under  which 
of  the  statutes,  which  have  been  made  respecting  similar  sub- 
jects, he  wishes  to  come,  and  by  performing  his  work  in  one 
country  instead  of  the  other,  he  is  thereby  excluded  from  all 
advantage  of  publishing  in  the  other.  I  cannot  see  anything 
to  justify  me  in  restraining  the  provision,  or  to  say  that  it 
applies  to  foreigners,  and  does  not  apply  to  British  subjects, 
because  if  I  did  so,  I  should  be  bound,  by  parity  of  reasoning, 
to  say,  that  any  foreigner  publishing  first  in  this  country,  and 
acquiring  a  right  under  the  existing  law,  would  have  to  be 
deprived  of  that  right  by  this  Act,  whilst  a  British  subject 
would  not  be  deprived  of  the  benefit.  The  object  of  the 
legislature  seems  to  have  been  in  these  cases  to  secure,  in  this 
country,  the  benefit  of  the  first  publication,  and  to  extend  to 
any  other  country  the  same  benefit,  only  on  certain  conditions, 
namely,  that  reciprocity  shall  be  afforded,  and  that  the  repre- 
sentation shall  take  place  for  the  first  time  in  England,  which 
may  be  published  afterwards  in  another  country." 

In  a  later  case  the  same  plaintiff  met  with  no  better  fate. 
The  piece  in  question  was  '  The  Shaughraun/  which  had  been 
composed  by  the  plaintiff  and  first  performed  in  New  York, 
but  had  never  been  printed.  The  court  held  that  the  case  was 
covered  by  the  decision  in  Boudcavlt  v.  Ddafidd,  for.  represen- 
tation was  publication  within  the  meaning  of  section  19  (a). 

The  15  &  16  Vict.  c.  12  also  contained  a  short  but  most 
important  provision  that  nothing  in  the  Act  should  be  so  con- 
strued as  to  prevent  fair  imitations  or  adaptations  to  the  English 
stage  of  any  dramatic  piece  or  musical  composition  published 
in  any  foreign  country  (&). 

Pursuant  to  the  Act  of  1844  a  large  number  of  Orders  in 

(a)  Boucicault  v.  Ckatttrton  (1876),  5  Ch.  Div.  267. 

{b)  Sect.  6.  But  see  now  38  &  39  Vict.  c.  12,  pott.  The  Order  in  Council  was 
made  under  the  last  Act  on  the  5th  Aug.,  1875,  revoking  the  application  of  15  ft  16 
Vict.  c.  12,  as  to  dramatic  pieces  first  published  in  France.  This  Order  was  revoked 
by  the  Order  of  the  28th  Nov.,  1887. 
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Council  were  promulgated,  and  the  various  European  countries      Cap-  *• 
had  also  numerous  copyright  treaties  inter  se.     The  general 
purport  was  to  give  the  authors  of  works  first  published  in  one 
of  the  federated  states  the  same  privileges  in  the  other  states 
as  would  be  enjoyed  if  the  work  had  been  published  there. 

The    following    conventions  were    entered    into    by  Great 
Britain: 


Prussia   .                .  May  13, 1846. 

Saxony  .        .        .  Aug.  24, 1846. 

Brunswick      .        .  March  30,  1847. 

Thuringian  Union  .  July  1,  1847. 

Hanover         .        .  Aug.  4, 1847. 

Oldenburg      .        .  Dec  28,1847. 

French  Republic  («)  Nov.  3,1851. 

Anhalt    .        .        .  Feb.  8,  1853. 


Hamburg  (&)      .  .  Aug.     16,  1853. 

Belgium     .        .  .  Aug.  12, 1854. 

Prussia,  Saxony,  &c. 

(additional)  .  June  14, 1855. 

Spain  (c)    .        .  .  July    7,  1857. 

Sardinia    .        .  .  Nov.  30,  1860. 

Hesse  Darmstadt  .  Nov.  19,  1861. 

Italy.                .  .  Sept.  12,  1865. 


Germany  (d)     .        .    June    2,  1886. 

A  complicated  state  of  circumstances  arose,  for  the  rights  of  The  Berne 
an  author  in  foreign  countries  varied  according  to  the  particular  Conventlon« 
treaty  or  Order  in  Council,  and  in  1885  an  attempt  was  made 
by  several  of  the  great  powers  to  secure  uniformity  throughout 
their  dominions,  and  a  Conference  was  held  at  Berne  with  the 
result  that  a  draft  Convention  was  finally  agreed  to  by  the 
various  powers.  The  Conference  then  adjourned  and  re- 
assembled in  1887,  when  the  Convention,  known  as  the  "Berne 
Convention,1'  was  signed.  In  the  meantime  the  International 
Copyright  Act  of  1886  was  passed,  the  object  being  to  enable 
the  Crown  to  issue  Orders  in  Council  embodying  the  chief 
features  of  the  new  Convention. 

The  Act  referred  to,  after  reciting  that  by  the  International  The  inter. 
Copyright  Acts  the  Crown  was  authorized  by  Order  in  Council  cowSgnt 
to  direct  that  as  regards  literary  and  artistic  works  first  pub-  Act,  1886. 
lished  in  a  foreign  country  the  author  should  have  copyright 
therein  during  the  period  specified  in  the  order,  not  exceeding 
the  period  during  which  authors  of  the  like  works  first  pub- 
lished in  the  United  Kingdom  had  copyright,  provides  that  the 
Act  of  1886  and  the  previous  International  Copyright  Acts 
shall  be  construed  together.     Power  is  given  to  the  Crown  to 
make  Orders  in  Council  for  the  purposes  of  the  earlier  Inter- 
national Copyright  Acts  as  well  as  the  Act  of  1886,  for  revok- 
ing or  altering  any  Order  in  Council  previously  made  (e).     But 
any  order  so  to  be  made  is  not  to  affect  any  rights  acquired  or 

(a)  Amended  by  Order  in  Council,  5th  Aug.,  1875. 
\b)  Amended  by  Order  in  Council,  8th  Feb.,  1855. 
(c)  The  treaty  with  Spain  expired  and  was  renewed  11th  Aug.,  1880. 
{d)  The  Orders  in  Council  under  the  Copyright  Conventions  have  now  all  been 
revoked  by  the  Order  in  Council  of  28th  Nov.,  1887. 
(e)  Sect.  10,  sub-sect.  1. 

2   G 
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Cap-  *»      accrued  at  the  date  of  such  order  coming  into  operation,  and 
shall  provide  for  the  protection  of  such  rights  (a). 

The  Berne  Convention  was  signed  on  the  5th  September 
1887,  by  Great  Britain,  and  on  the  28th  November  of  the 
same  year  an  Order  in  Council  was  issued  giving  full  effect  to 
the  Convention  throughout  the  British  dominions,  and  the 
Convention,  translated  into  English,  is  placed  in  a  schedule  to 
the  order.  This  order  is  to  be  construed  as  if  it  formed  part 
of  the  International  Copyright  Act,  1886,  and  all  the  previous 
Orders  in  Council  were  repealed. 
TheuAddi-  In  the  year  1896  another  Conference  of  the  Powers  was 
Paris."  Ct  °  held  in  Paris  to  consider  certain  proposed  modifications  of  the 
original  Convention,  and  this  resulted  in  what  is  known  as  the 
"Additional  Act  of  Paris,  1896/'  modifying  the  Berne  Con- 
vention of  1886  in  certain  particulars,  the  most  important 
being  with  regard  to  translations. 

By  Order  in  Council,  dated  7th  March,  1898,  Great  Britain 
adopted  the  "  Additional  Act  of  Paris/'  but  she  was  unable  to 
accept  an  "  Interpretative  Clause  "  that  was  agreed  to  by  the 
other  Powers  (6). 

The  countries  at  the  present  day  bound  by  the  Berne  Con- 
vention, and  forming  what  is  known  as  the  Copyright  Union, 
are :  Great  Britain  with  her  colonies  and  possessions,  Belgium, 
Denmark,  France  with  Algeria  and  her  colonies,  Germany, 
Hayti,  Italy,  Japan,  Luxemburg,  Monaco,  Norway  (c),  Spain 
with  her  colonies,  Switzerland,  and  Tunis. 
Fundamental    .  The  fundamental  principle  of  the  Berne  Convention  is  to  be 

principle.  found    ^   Artide    jj    ^.^  ^    modified  ty  the   Act  of  paris 

provides  that  authors  of  any  of  the  countries  of  the  Union  or 
their  lawful  representatives,  shall  enjoy  in  the  other  countries 
for  their  works,  either  not  published  or  published  for  the  first 
time  in  one  of  those  countries,  the  rights  which  the  respective 
laws  do  now  or  may  hereafter  grant  to  natives,  except  that  the 
term  of  protection  is  not  to  exceed  that  in  the  country  of 
origin.  Thus  the  rights  of  foreigners  are  to  be  assimilated  to 
the  rights  of  natives,  except  in  the  matter  of  length  of  copy- 
right term. 
Works  pro-         The  works  which  are  protected  under  the  Berne  Convention 

tected  under 

(a)  Sub-sect.  2. 

(5)  The  reasons  for  Great  Britain's  non-adherence  to  the  '•  Interpretative  Clause  " 
were  chiefly  because  her  domestic  law  permits  dramatisation  of  novels  and  makes 
public  performance  of  dramas  equivalent  to  publication.  See  text  of  the  Interpreta- 
tive Clause,  Appendix. 

(c)  Norway  is  not  a  party  to  the  "Additional  Act  of  Paris,"  but  has  signed 
the  Interpretative  Clause.  For  dates  of  adherence  of  various  countries,  see 
Appendix  B. 
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are  books,  pamphlets,   and  all   other  writings;  dramatic   or      cap.  T. 
dramatico-musical  works,  musical  compositions  with  or  without  Berne  Con- 
words ;  works  of  design,  painting,  sculpture,  and  engineering ;  vention. 
lithographs,  illustrations,  geographical  charts ;  plans,  sketches, 
and  plastic  works  relative  to  geography,  topography,  architec- 
ture or  science  in  general ;  in  fact,  every  production  whatsoever 
in  the  literary  or  artistic  domain  which  can  be  published  by 
any  mode  of  impression  or  reproduction  (a)  (Article  IV.).     By 
Article  IX.  the  provisions  of  the  Convention  are  extended  to 
public  representation  of  dramatic  works  and  the  lyric  drama, 
whether  the  works  in  question  have  or  have  not  been  published, 
and  they  are  also  made  to  apply  to  musical  pieces,  but  subject 
to  an  obligation  on  the  author  to  state  that  he  forbids  public 
performance. 

By  a  clause  added  to  Article  II.  by  the  "  Additional  Act  of 
Paris  "  posthumous  works  are  included  amongst  protected  works. 

It  is  an  essential  condition  to  protection  within  the  Union 
that  a  work  shall  be  published  within  one  of  the  countries  of 
the  Union,  but  it  is  not  necessary  that  the  author  shall  be  a 
subject  of  the  country  in  which  he  publishes,  or  indeed  of  any 
country  belonging  to  the  Union  (Article  III.).  This  Article, 
as  originally  framed.,  gave  copyright,  in  the  case  of  an  author 
publishing  in  a  foreign  country,  to  his  publisher,  but  this  has 
been  altered  by  the  "  Additional  Act,"  and  the  copyright  is 
now  vested  in  the  author  himself. 

In  order  that  an  author  may  enjoy  protection  in  the  other 
countries  of  the  Union  he  must  be  actually  protected  in  his 
own  country  (6).     The  author  is  relieved  from  all  formalities  j 
prescribed  by  the  laws  of  the  other  countries,  but  he  must  1 
comply  with  the  conditions  and  formalities  prescribed  by  law  \ 
in  the  country  of  origin  (c).     If  a  work  has  the  name  of  the 
author  indicated  on  it  in  the  accustomed  manner,  he  is  jnnmd 
facie   entitled    to    the    copyright,    but   the   tribunals  may,  if 
necessary,  require  the  production  of  a   certificate   from  the 
competent  authority  to  the  effect  that  those  formalities  have 
been  accomplished  in  the  country  of  origin  (d). 

The  "  country  of  origin  "  is  defined  to  be  that  in  which  the  Country  of 
work   is  first  published,   or  if  such  publication   takes   place ongn* 
simultaneously  in  several  countries  of  the  Union,  that  one  of 
them  in  which  the  shortest  term  of  protection  is  granted  (e). 

(a)  As  to  photograph*,  see  Art.  I.  of  "Final  Protocol,"  and  Art.  II.  of  "Additional 
Act "  ;  as  to  choregraphic  works,  see  Art.  II.  of  "  Final  Protocol." 

{b)  This  seems  reasonably  clear  from  the  second  paragraph  of  Art.  II.,  though  it 
is  nowhere  expressly  so  stated. 

(c)  Art.  II.  (d)  Art.  XI. 

(e)  Art.  II.     Quaere^  if  one  of  the  countries  does  not  grant  any  protection  ? 
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cap.  i.  This  clause  may  give  rise  to  difficulties,  for  it  is  not  always 
easy  to  determine  the  exact  date  of  publication.  The  country 
of  origin  for  unpublished  works  is  the  country  to  which  the 
author  belongs. 

Period  of  The  Convention  does  not  prescribe  any  uniform  or  minimum 

protection,  termof  protection  for  countriesof  the  Union,but  leaves  this  matter 
to  be  determined  by  the  local  legislation  of  the  various  countries. 
An  author  cannot,  however,  claim  the  benefit  of  a  greater  length 
of  protection  accorded  by  the  legislation  of  the  country  in  which 
he  seeks  protection,  if  it  exceed  that  conferred  by  the  legisla- 
ture in  the  country  where  he  publishes  (a). 

Translation*.  The  "  Additional  Act  of  Paris  "  has  made  an  important  altera- 
tion in  the  original  Convention  with  regard  to  translations. 
Article  V.  of  the  original  Convention  fixed  a  period  of  ten 
years  from  the  first  publication  of  the  work  during  which  the 
author  should  enjoy  the  exclusive  right  of  translation.  This 
was  a  minimum  period,  but  any  State  was  at  liberty  to  accord 
a  longer  period  of  protection,  and— though  the  contrary  has 
sometimes  been  contended — the  effect  of  section  5  of  the  Inter- 
national Copyright  Act,  1886,  and  the  Order  in  Council  there- 
under, probably  was  to  give,  in  Great  Britain,  more  extensive 
protection  than  was  required  by  the  Convention  as  originally 
drafted  in  1886. 

Article  V.  of  the  Convention  has,  however,  now  been  altered 
by  the  "  Additional  Act,"  and  brought  into  accordance  with  what 
is  believed  to  have  been  the  law  in  Great  Britain  before  the 
"  Additional  Act "  was  ratified.  As  that  Article  now  stands  it 
confers  upon  authors  of  any  of  the  countries  of  the  Union, 
or  their  representatives,  the  exclusive  right  of  making  or 
authorizing,  in  the  other  countries  of  the  Union,  translations 
of  their  works  during  the  whole  duration  of  the  right  in  the 
original  work,  but  the  exclusive  right  of  translation  is  to  cease 
to  exist  when  the  author  has  not  within  a  period  of  ten  years 
from  the  first  publication  of  the  original  work  published  in  one 
of  the  countries  of  the  Union,  a  translation  in  the  language  for 
which  protection  is  claimed.  Authorized  translations  are  pro- 
tected as  original  works,  but  if  the  translating  right  has  fallen 
into  the  public  domain,  the  translator  cannot  oppose  the  trans- 
lation of  the  same  work  by  other  writers  (&). 

Newspapers.  Newspapers  are  dealt  with  by  Article  VII.,  which  has  been 
remodelled  by  the  "  Additional  Act,"  and  now  provides  that 
serial  novels  ('  Romans-feuilletons '),  including  novels  published 

(a)  Art  II. 

(b)  Art  VI.    It  was  this  Article  that  prevented  Norway  from  adhering  to  the 
"Additional  Act." 
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iu  newspapers  or  periodicals  of  one  of  the  countries  of  the  cap.  I. 
Union,  cannot  be  reproduced,  in  original  or  translation,  in  the 
other  countries  without  the  authorization  of  their  authors  or 
their  representatives.  This  prohibition  applies  equally  to  other 
articles  whenever  reproduction  is  expressly  forbidden,  and  for 
periodicals  it  is  sufficient  if  the  prohibition  is  made  in  a 
general  way,  at  the  beginning  of  each  number.  In  the  absence 
of  prohibition,  reproduction  is  permitted  on  condition  of  indi- 
cating the  source,  and  the  prohibition  cannot,  in  any  case, 
apply  to  articles  of  political  discussion,  to  news  of  the  day,  or 
current  topics. 

As  to  infringement,  this  is  a  matter  which  the  Berne  Con-  infringement. 
vention  leaves  generally  to  the  domestic  law  of  each  country, 
subject  to  the  condition  that  foreign  authors  are  to  have  the 
rights  granted  to  natives  (a).  Article  XI.,  however,  provides 
that  amongst  piracies  shall  be  included  indirect  appropriations 
of  literary  or  artistic  works,  such  as  adaptations,  arrangements 
of  music,  &c,  when  they  are  only  the  reproduction  of  a  par* 
ticular  work  in  the  same  form,  or  in  another  form  with  non- 
essential alterations,  additions,  or  abridgments,  so  made  as  not 
to  confer  the  character  of  a  new  original  work.  Article  VIII. 
also  provides  that  as  regards  the  liberty  of  extracting  portions 
from  literary  or  artistic  works  for  use  in  publications  destined 
for  educational  or  scientific  purposes  or  for  chrestomathies  (ft), 
the  matter  is  to  be  decided  by  the  legislation  of  the  different 
countries  of  the  Union,  or  by  special  arrangements  existing  or 
to  be  concluded  between  them. 

It  is,  further,  to  be  understood  that  the  manufacture  and 
sale  of  instruments  for  the  mechanical  reproduction  of  musical 
airs  which  are  copyright,  are  not  to  be  considered  as  consti- 
tuting an  infringement  of  musical  copyright  (c). 

Pirated  works  may  be  seized  by  the  competent  authorities  Remedies, 
of  the  countries  of  the  Union  where  the  original  work  has  a 
right  to  legal  protection,  but  the  seizure  is  to  take  place  con- 
formably to  the  domestic  legislation  of  each  country  (d). 

The  Convention  came  into  force   three  months  after  the  From  what 
exchange  of  ratifications  (e),  and  is  to  remain  in  force  for  an  ^^{^takea 

effect. 
(a)  Art.  I. 

{b)  i.e.,  "a  collection  of  choice  passages  from  an  author  or  authors,  especially  one 
compiled  to  assist  in  the  acquirement  of  a  language."    Diet. 

(c)  Final  Protocol,  Clause  3.  It  is  sometimes  contended  that  perforated  rolls 
for  aeolian  organs  are  not  "  instruments "  for  mechanically  reproducing  musical 
airs.    And  it  has  been  so  held  in  Germany,  see  jpewtf. 

(d)  Art.  XII.  as  modified  by  the  "Additional  Aot."  The  original  article  only  pro- 
vided for  seizure  on  importation,  but  the  modified  clause  provides  for  seizure  in  the 
interior  also. 

00  Ratifications  were  exchanged  on  the  5th  Sept,  1887. 


470 


CAP.  I. 


Berne  Con- 
vention only 
provides  a 
minimum 
protection. 


Rights  of 
British 
authors  in 
foreign 
countries. 


THE    LAW   OF   COPYRIGHT. 

indefinite  period,  until  the  termination  of  a  year  from  the  day 
on  which  it  may  have  been  denounced  (a). 

It  is  provided  by  Article  XIV.  that  the  Convention  is  to 
apply  to  all  works  which  at  the  moment  of  its  coming  into 
force  have  not  yet  fallen  into  the  public  domain  in  the  country 
of  origin,  but  only  subject  to  the  stipulations  on  this  head 
which  may  be  contained  in  special  Conventions.  In  the 
absence  of  such  stipulations  any  country  may  by  its  domestic 
legislation  regulate  the  manner  in  which  this  principle  is  to  be 
applied  (b). 

Although  the  Berne  Convention  provides  a  minimum  pro- 
tection which  every  State  belonging  to  the  Union  must  accord 
to  authors  belonging  to  the  other  countries  of  the  Union, 
there  is,  of  course,  no  reason  why  any  State  should  not  grant 
more  extensive  protection,  and  Article  XV.  of  the  Convention 
expressly  permits  the  various  countries  of  the  Union  to  enter 
into  separate  and  particular  arrangements  with  each  other, 
provided  that  such  arrangements  confer  upon  authors  more 
extended  rights  than  those  granted  by  the  Union,  or  embody 
other  stipulations  not  contrary  to  the  Convention.  The  local 
laws  of  some  countries  belonging  to  the  Union  do  confer  upon 
authors  advantages  superior  to  those  provided  in  the  Con- 
vention, particularly  in  the  matter  of  the  right  of  translation. 
Where  this  occurs,  such  State  ought,  except  where  otherwise 
provided  in  the  Convention,  to  accord  to  authors  resident  in 
other  countries  of  the  Union  the  benefit  of  these  more  favour- 
able provisions,  by  virtue  of  the  fundamental  principle  above 
alluded  to,  and  to  be  found  in  Article  II.  of  the  Convention, 
which  assimilates  the  rights  of  foreigners  to  those  of  natives. 

It  follows  from  what  has  been  said  that  when  an  author  of 
one  country  of  the  Union  desires  to  ascertain  his  rights  in 
respect  of  his  literary  or  artistic  work  in  another  country  of 
the  Union  he  must  consult  the  four  following  sources  (c) : 

1.  The  law  of  the  country  of  origin,  to  ascertain  the  term 
of  protection  and  the  existence  or  non-existence  of  formalities 
necessary  to  be  complied  with. 

2.  The  Berne  Convention,  which  stipulates  a  minimum 
protection. 

3.  The  law  of  the  country  of  importation,  that  is  to  say, 
the  country  where  protection  is  sought,  for  everything  which 

(a)  Art.  XX.    Art.  XVIII.  provides  for  new  accessions  to  the  Union. 

{b)  Art.  XIV.  and  Clause  4  of  .the  u  Final  Protocol."  See  Sect.  G  of  International 
Copyright  Act,  1886. 

(c)  See  an  article  in  *  Le  Droit  d'Auteur '  (the  official  magazine  of  the  Berne 
Convention),  1895,  p.  162. 


INTERNATIONAL   COPYRIGHT.  471 

relates  to  the  nature  of  the  protection  to  which  he  is  entitled,      cap.  i. 
and,  in  particular,  to  see  whether  it  is  in  any  points   more 
favourable  than  the  Convention. 

4.  The  particular  treaties  between  two  or  more  States  being 
parties  to  the  Union,  provided  they  accord  more  extensive 
protection  than  the  Convention  (a). 

The    English   courts   have   no  jurisdiction   to   restrain    a  Foreign 
threatened  infringement  of  copyright  in  a   foreign   country,  JjjJJJ^S*^ 
even  though  that  country  be  a  member  of  the  Copyright  English 
Union,  but   proceedings  must  be  taken  in    the   courts   and00"1*18' 
according  to  the  law  of  the  foreign  country  (b). 

Turning  now  to  the  rights  of   foreign  authors  in  Great  Rights  of 
Britain  and  her  colonies,  a  somewhat  peculiar  state  of  affairs  JJ31S  in 
is  produced  by  the  fact  that,  for  constitutional  reasons,  an  Act  Great  Britaiu 
of  Parliament  was  necessary  before  Great  Britain  could  become  colonies, 
a  party  to  the  Berne  Convention.     The  Act  referred  to  is  the 
International  Copyright    Act,  1886  (c),    to   which    we   have 
already  alluded  and  which  incorporates  the  earlier  International 
Copyright  Act  of  1844  (rf).     Under  the  powers  conferred  by 
these  Acts  the  Order  in  Council  of  28th  November,  1887,  was 
passed  decreeing  that  the  Berne  Convention  set  forth  in  the 
schedule    to  the  order  should,  as  from  the  commencement 
of  that  order  "have  full   effect    throughout   Her    Majesty's 
dominions";  and  the  Order  in  Council  of  7th  March,  1898, 
similarly  directs  that  the  "  Additional  Act  of  Paris  "  is  to  have 
"  full  effect "  throughout  the  dominions. 

In  order,  therefore,  to  ascertain  the  rights  of  foreign  authors  The  inter- 
in  Great  Britain  it  is  necessary  to  have  regard  not  only  to  the  copyright 
Berne  Convention  itself,  but  also  to  the  International  Copy-  Acts, 
right  Act,  1886,  and  the  two  Orders  in  Council  above  referred 
to,  and  it  is  most  unfortunate  that  these  differ  in  their  terms 
upon  matters  as  to  which  there  should  have  been  absolute 
identity.     It  seems  clear,  however,  that  if  these  differences 
cannot  be  reconciled,  the  statute  must  prevail  over  the  Orders 
in  Council  and  the  Berne  Convention. 

The  earlier  International  Copyright  Act,  1844,  as  we  have 
seen,  conferred  upon  the  Crown  the  power  to  direct  by  Orders  in 
Council  that  authors  of  works  published  in  foreign  countries 
should  have  copyright  therein  within  the  dominions  of  the 
Crown  for  such  period  as  might  be  named  in  such  order,  not 

(a)  Inasmuch  as  Great  Britian  only  possesses  one  copyright  treaty,  and  that  with 
Austria,  which  is  not  a  member  of  the  Union,  British  authors  are  not  concerned  as 
to  this  last  source. 

{b)  4  Morocco  Bound1  Syndicate  v.  Harris  (1895),  1  Ch.  534. 

(c)  49  &  50  Vict.  c.  33.  (d)  7  &  8  Viot.  c.  12. 
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exceeding  the  term  of  copyright  to  which  British  authors  are 
entitled  (a),  and  that  in  such  cases  the  various  copyright  Acts 
should,  subject  to  any  limitation  that  might  be  contained  in 
the  orders,  apply  to  the  foreign  works  (b).  It  is  conceived,  there- 
fore, that  no  additional  power  was  necessary  to  enable  the 
Crown  to  give  effect  to  the  fundamental  principle  of  the  Berne 
Convention,  assimilating  the  rights  of  foreigners  to  the  rights 
of  natives;  but  sect.  2  and  sub-sect.  (3)  of  the  Act  of  1886 
has  enacted  that  "the  International  Copyright  Acts  and  an 
order  made  thereunder  shall  not  confer  on  any  person  any  greater 
rigid  or  longer  term  of  copyright  in  any  work  than  that  enjoyed 
in  the  foreign  country  in  which  such  work  was  first  produced," 
and  similar  words  are  to  be  found  in  the  Order  in  Council  of 
28th  November,  1887. 

The  provision  as  to  the  longer  term  of  copyright  is  clearly 
in  accordance  with  the  Berne  Convention,  but  it  is  not  easy  to 
find  anything  in  the  Berne  Convention  to  justify  the  limitation 
of  the  foreign  author's  rights  to  no  "  greater  right "  than  he 
enjoys  in  his  own  country.  The  only  other  limitation  to  the 
foreign  author's  rights,  contained  in  Article  II.  of  the  Convention, 
is  that  they  are  to  be  "  subject  to  the  accomplishment  of  the 
conditions  and  formalities  prescribed  by  law  in  the  country  of 
origin  of  the  work."  If  the  words  of  the  Act  were  intended  to 
refer  to  this  limitation,  they  have  been  most  unfortunately 
chosen. 

The  question  as  to  the  meaning  of  these  words  was  raised  in 
the  case  of  Hanfstacngl  v.  Empire  Palace  (c).  The  plaintiff  was 
the  owner  of  the  copyright- in  certain  pictures  first  produced  in 
Germany,  These  pictures  had  been  represented  on  the  stage 
of  an  English  theatre  in  the  form  of  tableaux  vivants,  and  the 
defendants,  who  were  the  proprietors  of  an  illustrated  news- 
paper, published  in  their  paper  sketches  of  the  tableaux 
vivants,  with  explanatory  letter-press.  Evidence  was  adduoed 
to  the  effect  that,  according  to  German  law,  the  insertion  of 
copies  of  works  of  art  in  literary  works  was  not  prohibited, 
provided  the  literary  matter  was  the  chief  object,  and  the 
illustrations  were  only  subsidiary  to  and  for  the  purpose  of 
explaining  the  text.  It  was  contended,  therefore,  by  the 
defendants  that  even  if  the  insertion  of  these  sketches  in  their 
newspaper  were  a  piracy  according  to  English  law,  it  was  not  a 
piracy  according  to  German  law,  and  that  inasmuch  as  by 
section  2  of  the  Act  of  1886  the  defendant  could  not  have  a 


(«)  Sect.  2. 

(c)  (1894),  3  Ch.  109. 


(ft)  Sects.  3,  4,  and  5,  ante,  p.  547. 
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"  greater   right "  in  England  than  in  Germany,  the  plaintiff     cap.  I. 
could  not  succeed  in  his  action. 

In  the  event  it  did  not  become  necessary  for  a  decision  of 
the  case  to  determine  the  meaning  of  the  words,  for  Mr.  Justice 
Stirling,  before  whom  the  case  first  came,  held  that  the 
defendants'  sketches  were  infringements  of  the  plaintiff's 
copyright,  both  according  to  the  law  of  England  and  to  the 
law  of  Germany ;  whilst  the  Court  of  Appeal  held,  reversing 
Stirling,  J.,  that  the  defendants'  sketches  were  not  infringe- 
ments, even  according  to  English  law  (a).  Stirling,  J.,  however, 
seems  to  have  been  of  opinion  that  if  the  German  law  had  been 
less  favourable  to  the  plaintiff  than  the  English  law  he  could 
not  have  claimed  the  benefit  of  the  more  extensive  protection, 
and  in  the  Court  of  Appeal  Lord  Justice  Lindley  remarked  (b), 
"  If  the  German  law  of  copyright  confers  upon  the  plaintiff  a 
less  extensive  right  in  his  pictures  than  the  right  conferred  on 
British  authors  by  the  Act  to  which  I  have  already  alluded, 
the  extent  of  the  plaintiff's  rights  must  be  measured  by  the 
German  standard,  and  not  by  the  English  standard,  and  must 
be  restricted  accordingly."  Lopes,  LJ.,  expressed  his  agree- 
ment with  this  view  of  the  law. 

If  this  view  of  the  law  should  be  ultimately  held  to  be 
correct  it  will  lead  to  numberless  difficulties,  for  in  every  case 
where  the  international  right  is  in  question,  the  English  courts 
will  have  to  inquire  into  and  decide  questions  of  foreign  copy- 
right law.  Foreign  law  is  in  English  courts  a  matter  of 
evidence,  but  if  foreign  copyright  law  is  anything  like  as 
intricate  as  English  copyright  law,  it  will  be  a  comparatively 
easy  matter  to  produce  contradictory  evidence  upon  which 
English  courts  will  not  find  it  easy  to  base  a  decision  (e)> 
But  an  even  more  important  objection  to  such  a  construction 
is  that  it  would  involve  a  distinct  breach  of  Great  Britain's 
treaty  obligations  and  would  imperil  her  position  as  a  member  . 
of  the  Copyright  Union.  The  fundamental  principle  of  the 
Berne  Convention  is,  as  we  have  already  pointed  out,  assimila- 
tion of  the  rights  of  foreigners  to  the  rights  of  natives,  except 
as  to  length  of  term  of  copyright  and  u  subject  to  the 
accomplishment  of  the  conditions  and  formalities  prescribed 
by  law  in  the  country  of  origin  of  work,"  The  principle  of  the 
Convention  of  Montevideo  of  11th  July,  1889,  on  the  other 

(a)  See  thifl  caw  more  fully  dealt  with  on  this  point,  ante  p.  391. 

(*)  (1894),  3  Ch.  at  p.  125. 

(<*)  In  ithe  case  referred  to  above  Lindley,  L.  J.,  remarked,  "  I  confess  that  I 
do  not  feel  sufficiently  sure  of  the  German  law  to  be  able  to  base  my  decision 
upon  it." 
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cap.  1.  hand,  is  that  the  law  of  the  country  of  origin  follows  the  work 
into  the  countries  of  the  other  members  of  the  Union.  This 
latter  principle  was,  it  is  believed,  deliberately  rejected  by  the 
delegates  of  the  various  countries  which  took  part  in  the 
deliberations  leading  up  to  the  Berne  Convention  of  1887, 
yet  this  very  principle  would  be  established  in  England  by  a 
decision  in  accordance  with  the  views  expressed  by  Lord 
Justice  Lindley.  If  such  a  decision  were  then  to  be  given,  it 
would  be  incumbent  upon  Parliament  to  alter  her  legislation 
so  as  to  give  proper  effect  to  the  true  principle  of  the  Berne 
Convention  (a). 

It  is,  we  think,  tolerably  clear  that  the  Legislature  never  in- 
tended,by  theexpression  referred  to,  to  restrict  rights  of  foreigners 
in  the  manner  suggested,  but  the  words  of  the  Act  must  prevail 
over  the  intention,  unless  another  meaning  can  be  found  for  the 
words.  Having  regard,  however,  to  the  inconveniences  above 
alluded  to  the  courts  will,  it  is  thought,  strive  to  find  such 
other  meaning  and  even  strain  the  language,  if  necessary,  in 
the  endeavour.  It  has  been  suggested  that  the  words  "  greater 
right "  mean  no  more  than  "  longer  term,"  but  that  would  be 
to  render  them  mere  surplusage.  A  more  plausible  suggestion 
is  that  they  refer  to  the  other  point  mentioned  in  the  Berne 
Convention,  upon  which  it  is  permissible  to  have  regard  to  the 
law  of  the  country  of  origin,  viz.,  to  see  what  "  formalities  and 
conditions"  are  thereby  prescribed,  and  whether  the  author 
has  any  right  at  all,  so  that  if  the  foreigner  has  no  copyright 
in  his  own  country,  he  is  not  to  have  any  "  greater  right "  in 
Great  Britain  (b).  It  is  to  be  hoped  when  the  point  again 
comes  before  the  courts  that  some  solution  will  be  found  that 
will  obviate  the  undoubted  difficulties  that  the  expression 
gives  rise  to  and  give  that  "  full  effect "  to  the  Berne  Conven- 
tion which  the  Order  in  Council  directs. 

In  other  respects  the  International  Copyright  Acts  and  the 

Orders  in  Council  published  thereunder  seem  to  have  fairly 

carried  out  the  Berne  Convention,  but  there  are  still  some 

other  unfortunate  differences  in  language. 

Rights  of  Some  difficulty  seems  to  have  been  experienced  with  regard 

foreigners 

(a)  See  the  article,  already  referred  to,  in  *  Le  Droit  d'Auteur,'  1895,  p.  102. 

(b)  Great  Britain  has  a  separate  copyright  treaty  with  Austria,  and  in  the  Order 
in  Council  giving  effect  to  this  treaty  is  to  be  found  identically  the  same  expression 
as  to  "  greater  right "  and  "  longer  term,"  whilst  by  the  treaty  itself  it  is  provided 
"  that  these  advantages  shall  only  be  reciprocally  guaranteed  to  authors  and  their 
legal  representatives  when  the  work  in  question  is  also  protected  by  the  laws  of  the 
State  where  the  work  was  first  published,  and  the  duration  of  protection  in  the  other 
country  shall  not  exceed  that  which  is  granted  to  authors  and  their  legal  repre- 
sentatives in  the  country  where  the  work  was  first  published.'1 
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to  Article  III.  of  the  original  Convention,  which  provided  that      Cap.  i. 
the  publisher,  and  not  the  author,  should  be  entitled  to  the  not  belonging 
copyright  when  the  author  did  not  belong  to  any  country  of  J°  *he 
the  Union.     The  difficulty,  which  was  met  by  section  2  (2)  of 
the  Act  of  1886  and  clause  4  of  the  Order  in  Council,  no 
longer  exists,  since  the  "  Additional  Act  of  Paris  "  has  provided 
that  in  such  cases  the  copyright  is  now  to  vest  in  the  author. 

With  regard  to  works  published  simultaneously  in  two  or  simultaneous 
more  countries  of  the  Union  the  work  is,  according  to  clause  Publlcatlon- 
5  of  the  Order  in  Council,  deemed  to  be  produced  in  that 
one  of  those  countries  in  which  the  term  of  copyright  in  the 
work  is  shortest.  This  is  practically  in  accordance  with 
Article  II.  of  the  Convention,  but  neither  the  Convention  nor 
the  Order  in  Council  is  specific  as  to  what  is  to  happen  if  one 
of  the  countries  grants  no  term  of  protection  at  all  to  the  par* 
ticular  production.  However,  an  author  is  not  likely  to  publish 
simultaneously  in  a  country  which  grants  no  protection,  and  a 
more  serious  difficulty  is  raised  by  section  3  (2)4  of  the  Act 
which  says  that  where  in  the  case  of  simultaneous  publication 
a  work  is  deemed  to  be  published  in  a  foreign  country,  and  not 
in  the  United  Kingdom,  then  "  the  copyright  in  the  United 
Kingdom  shall  be  such  only  as  exists  by  virtue  of  production 
in  the  said  foreign  country,  and  shall  not  be  such  as  would 
have  been  acquired  if  the  work  had  been  first  produced  in  the 
United  Kingdom."  The  object  of  the  provision  in  the  Berne 
Convention  was  simply  to  determine  the  period  of  protection, 
but  this  section  of  the  Act  is  not  so  limited,  and  would  appear 
to  raise  similar  difficulties  to  those  created  by  the  expression 
"  greater  right "  in  section  2. 

Throughout  the  International  Copyright  Act  the  expression  Country  of 
used  with  regard  to  works  is  "  produced/'  and  this  is  interpreted  orl«il1- 
by  section  1 1  to  mean,  as  the  case  requires,  "  published,  or 
made,  or  performed,  or  represented."  In  a  case,  in  which 
infringement  of  the  copyright  in  a  picture  was  alleged,  it 
appeared  that  the  original  picture  had  been  painted  in  Italy, 
but,  as  the  plaintiff  contended,  first  published  in  Germany. 
Registration  is  necessary  in  Italy,  but  not  in  Germany,  and  the 
plaintiff  had  not  registered.  The  defendant  urged  that  this 
omission  was  fatal,  arguing  that  the  words  in  the  interpretation 
section  of  the  Act  must  be  construed  reddendo  singula  singulis, 
that  the  appropriate  word  for  a  picture  was  "  made,"  and  not 
"  published,"  and  that  the  picture  in  this  case  having  been 
made  in  Italy  the  conditions  prescribed  by  the  law  of  that 
country  must  be  complied  with,  even  if  it  were  true  that  the 
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work  had  been  first  puUisJied  in  Germany.  The  Court  of 
Appeal,  however,  refused  to  follow  this  argument,  holding  that, 
in  this  instance,  the  English  statute  had  not  departed  from  the 
provisions  of  the  Berne  Convention,  and  that  in  order  to  deter- 
mine the  country  of  origin  of  a  work  the  place  of  publication 
must  be  settled  (a). 

According  to  the  Berne  Convention,  authors  belonging  to  a 
country  of  the  Union  are  to  be  entitled  to  copyright  in  the 
other  countries  of  the  Union,  "  subject  to  the  accomplishment 
of  the  '  conditions '  and  formalities  prescribed  by  law  in  the 
country  of  origin  of  the  work  "  (b),  and  it  is  further  provided  (c) 
that,  in  order  to  entitle  authors  to  institute  proceedings  against 
pirates  before  the  courts  of  the  various  countries  of  the  Union, 
"  it  will  be  sufficient  that  their  name  be  indicated  on  the  work 
in  the  accustomed  manner,"  but  the  tribunals  may,  if  necessary, 
require  the  production  of  a  certificate  from  the  competent 
authority  to  the  effect  that  the  formalities  prescribed  by  law 
in  the  country  of  origin  have  been  accomplished.  The  section 
which  refers  to  registration  in  the  International  Copyright 
Act,  1886,  is  section  4,  which  provides  that  "  where  an  order 
respecting  any  foreign  country  is  made  under  the  International 
Copyright  Acts,  the  provisions  of  those  Acts  with  respect  to 
the  registry  and  delivery  of  copies  of  works  shall  not  apply  to 
copies  of  works  produced  in  such  country,  except  so  far  as 
provided  by  the  order."  We  have  already  seen  that  the 
7  &  8  Vict.,  which  dealt  not  merely  with  the  copyright  in 
books,  but  also  with  the  copyright  in  prints,  engravings,  sculp- 
tures, and  other  works  of  art,  did  require  that  foreigners  should 
register  their  works  in  a  special  international  register,  though 
in  1844,  when  the  Act  was  passed,  there  was  no  existing  pro- 
vision as  to  registration  of  copyright  in  engravings  or  in  sculp- 
tures first  published  in  England. 

Under  the  Act  of  1844  authors  of  works  in  France  claiming 
copyright  in  this  country  were  held  not  exempt  from  conditions 
affecting  authors  of  works  in  this  country  (<£),  and  so  the  pro- 
prietors of  a  foreign  print  had  to  comply  with  the  provisions 
of  the  Engravings  Acts,  and  the  proprietor's  name  had  to  be 
printed  thereon  (i). 

This  clearly  was  the  view  taken  by  Lord  Hatherley  in 
Ca88cll  v.  Stiff,  which  he  thus  expressed :  "  He/'  that  is  the 
author,  "  is  to  have  the  same  protection  which  the  author  of 

(a)  Hanfitaengl  v.  American  Tobacco  Co,  (1895),  1  Q.  B.  347. 
(*)  Art.  II.  (c)  Art.  XI. 

(<*)  Outsell  v.  Stiff  (1856),  2K.&J.  279. 
(*)  Avanzo  v.  Mvdie  (1856),  10  Ex.  203. 
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any  other  book  would  obtain  under  an  Order  in  Council.  He  Ca*-  *• 
would  obtain  in  that  manner  protection  subject  to  all  the 
other  provisions  of  the  statute,  otherwise  authors  of  foreign 
works  would  be  placed  in  a  better  position  than  those  in  this 
country,  which  certainly  was  not  intended.  There  is  a  careful 
and  jealous  provision  that  no  author  of  a  foreign  work  shall  be 
in  a  better  position  in  this  country  than  authors  of  works  here 
are.  It  was  not  intended  to  give  them  anything  more.  The 
3rd  section  of  the  statute  provides  that  under  an  Order  in 
Council  the  foreign  author  is  to  be  subject  to  the  provisions 
of  the  general  Copyright  Acts,  unless  it  should  be  otherwise 
specified  in  the  order." 

The  Order  in  Council  of  28th  November,  1887,  not  having  Under  Act  of 
provided  for  either  registration  or  delivery  of  copies  of  works, 1886- 
it  is  clear  from  section  4  of  the  Act  of  1886  no  such  registration 
or  delivery  is  necessary  in  the  case  of  foreign  books,  musical 
or  dramatic  compositions  or  of  prints,  engravings,  or  sculptures. 
Nor,  it  is  submitted,  are  any  other  formalities  prescribed  by 
English  law  necessary  in  the  case  of  foreigners,  except  that,  as 
provided  by  Article  IX.  of  the  Berne  Convention,  the  owner  of 
the  copyright  in  musical  works  must  expressly  declare  on  the 
title-page  or  commencement  of  the  work  that  he  reserves  the 
right  of  public  performance,  if  he  desires  to  do  so  (a). 

It  has  been  contended  that  paintings,  drawings,  and  photo-  As  to 
graphs  stand  in  a  different  category  from  the  other  ^orksg^^|*»and 
referred  to,  and  that,  in  their  case,  registration  is  necessary  photographs, 
even  under  the  Act  of  1886.  It  must  be  remembered  that 
at  the  passing  of  the  Act  of  1844  there  was  no  copyright  in 
paintings,  drawings,  and  photographs,  and  the  Fine  Arts  Copy- 
right, 1862  (b),  in  conferring  such  copyright,  provided  that  a 
special  register  should  be  kept  at  Stationers'  Hall,  in  which 
the  proprietors  of  the  copyright  in  such  works  were  to  register. 
This  register  was  distinct  from  the  register  created  by  the 
5  &  6  Vict.  c.  45  for  literary  works.  And  the  12th  section 
of  the  Act  of  1862  (e)  provided  that  such  Act  should  be 
considered  as  including  the  provisions  of  the  International 
Copyright  Act,  1844  (d)>  in  the  same  manner  as  if  such  pro- 
visions were  part  of  the  Act  of  1862.  Consequently  section  4 
of  the  Act  of  1844,  and  also  section  6  which  provided  for 

(a)  In  a  case  of  Maul  v.  Coronet  Theatre  ('Times*  newspaper,  11th  Dee.,  1901, 
4th  Feb.,  1903),  it  seems  to  have  been  suggested  that  this  reservation  must  be  in 
the  English  language. 

(b)  26  &  26  Vict  c.  68. 

(e)  Partly  repealed  by  the  International  Copyright  Act,  1886. 
(i)  7  &  8  Vict.  c.  12. 
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cap.  I.      registration,  not  in  the  register  directed  to  be  kept  by  the  Act  of 

1862,  but  in  the  book  kept  by  the  Stationers'  Company  under 
the  authority  of  the  Copyright  Act,  1842,  were  introduced 
into  the  Act  of  1862  in  the  same  manner  as  if  they  had  been 
there  repeated. 

Section  4  of  the  Act  of  1886  provides,  as  we  have  seen,  that 
where  an  order  is  made  under  the  "  International  Copyright 
Acts,"  the  provisions  of  "  those  Acts  "  as  to  registry  and  delivery 
of  copies  of  works  are  not  to  apply,  except  so  far  as  provided 
by  the  Order  in  Council.  The  term  "  The  International  Copy- 
right Acts  "  by  section  1  means  the  Acts  specified  in  the  second 
part  of  the  first  schedule  to  the  Act,  together  with  the  enact- 
ment specified  in  the  second  part  of  the  schedule,  and  these 
consist  of  the  Acts  of  1844,  1852,  1875,  and  section  12  of  the 
Act  of  1862(a).  Consequently  section  4  is  open  to  the  con- 
struction that  any  provisions  with  respect  to  the  registry  and 
delivery  of  copies  which  are  introduced  by  the  International 
Copyright  Acts  are  not  to  apply  to  works  produced  in  a  foreign 
country,  except  so  far  as  provided  by  the  order,  that  is  to  say, 
unless  there  is  found  in  the  Order  in  Council  something  inti- 
mating that  these  provisions  as  to  registration  are  to  apply, 
but  that  the  provisions  of  the  Copyright  Acts,  as  distinct  from 
the  International  Copyright  Acts,  apply  unless  there  is  some- 
thing in  the  order  excepting  from  the  obligation  imposed  by 
the  first  mentioned  Acts.  In  other  words,  it  is  open  to  the 
construction  that  the  4th  section  of  the  Act  of  1886  does  not 
deal  with  registration  under  the  general  Copyright  Acts,  but 
under  the  International  Copyright  Acts  only,  and  that  though 
there  is  nothing  in  the  Order  in  Council  of  the  28th  Nov., 
1887,  requiring  registration  under  the  International  Copyright 
Acts,  yet  as  there  is  nothing  in  that  order  which  excepts  the 
enactments  with  respect  to  registration  contained  in  the  general 
Copyright  Acts,  these  latter  apply.  The  points  above  men- 
FUkbur*  v.  tioned  were  fully  dealt  with  in  the  case  of  Fishburn  v.  Hollings- 
iroWngthead.  faadty),  where  the  question  arose  in  respect  of  a  painting 
exhibited  by  the  defendants,  which  was  held  to  be  a  colour- 
able imitation  of  the  picture  of  '  Jerusalem  and  the  Crucifixion 
of  Christ/  belonging  to  the  plaintiffs.  The  plaintiffs  had,  in 
fact,  purported  to  register  under  the  Act  of  1862,  and  though 
the  defendants  contended  the  contrary,  Mr.  Justice  Stirling 
held  that  the  registration  was  valid.     The  point,  therefore,  was 

(a)  See  the  Short  Titles  Act,  1892,  which  includes,  under  the  term  International 
Copyright  Acts,  the  Acta  of  1844,  1852,  1862,  1875,  and  1886. 

(b)  (1891),  2  Ch.  371 ;  7  T.  L.  R.  263. 
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not  necessary  to  the  decision  of  the  case,  but  as  it  had  been  CAP-  L 
argued  at  great  length,  the  learned  judge  dealt  with  it  in  his 
judgment.  The  view  he  took  was  that  the  Legislature  provided 
jealously  that  no  author  of  a  foreign  work  should  be  in  a 
better  position  in  this  country  than  a  British  author,  and  that 
though  the  necessity  for  registration  under  the  "  International 
Copyright  Acts  "  was  removed  by  section  4  of  the  Act  of  1886 
that  section  did  not  remove  the  necessity  for  registration  under 
the  "  Copyright  Acts."  The  reasoning  of  the  learned  judge 
undoubtedly  involved  that  before  the  passing  of  the  Act  of 
1886  a  foreigner  had  to  make  a  double  registration  in  the 
case  of  paintings,  drawings,  and  photographs — under  the  Inter- 
national Act  of  1844  and  the  Fine  Arts  Act  of  1862,  and  that 
whilst  the  Act  of  1886  did  away  with  the  necessity  for  regis- 
tration under  the  former  Act,  it  did  not  under  the  latter. 
Such  double  registration  was,  however,  never  effected  in 
practice,  it  always  having  been  considered  that,  by  virtue  of 
section  12  of  the  Act  of  1862,  registration  in  the  international 
register  was  sufficient. 

In  the  last  edition  of  this  work  it  was  contended  that  the 
decision  in  Fiahburn  v.  Hollingsheod  was  wrong,  and  this  con- 
tention has  been  affirmed  by  subsequent  cases. 

The  case  was  first  doubted  by  Smith  and  Grantham, J.J., in  the  FUhbum  v. 
argument  in  Movl  v.  Growings  (a)  (though  the  doubt  is  not  ^errXl  "* 
reported),  and  in  a  County  Court  case  it  was  not  followed  (i). 
The  point  then  came  before  Charles,  J.,  in  the  case  of  Hanfdaeiujl 
Art  Publishing  Co.  v.  Holl&way  (c).  The  plaintiffs  were  the  pro- 
prietors of  the  copyright,  both  in  Germany  and  the  United 
Kingdom,  of  a  painting  called  the '  Guardian  Angel/  which  had 
been  first  published  in  Germany.  The  defendants,  who  were 
the  proprietors  of  Holloway's  pills,  had  caused  photographs  of 
the  picture  to  be  copied  on  to  cards  which  they  issued  for 
advertisements.  It  was  not  denied  that  the  copies  were  in- 
fringements of  the  plaintiffs'  copyright,  but  it  was  contended 
that  the  plaintiffs  could  not  recover  as  they  had  not  registered 
their  copyright  under  the  Fine  Arts  Copyright  Act.  This 
contention  the  learned  judge  rejected,  holding  that  a  foreigner 
had  never  been  under  any  obligation  to  register  save  in  the 
international  register,  and  that  the  necessity  for  that  had  been 
abolished  by  the  Act  of  1886.  The  object  of  that  Act  seemed 
to  him  to  be  clear.  It  was  not  designed  to  impose  disabilities, 
but  rather,  if  they  existed,  to  remove  them,  and  to  leave  the 

(a)  (1891),  2  Q.  B.  443. 

(b)  Maul  v.  Deroiuhire  Park  Co., 4  Law  Times,'  Sept  19,  1891. 
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cap.  i.  foreign  and  native  author  as  nearly  as  might  be  on  an  equality. 
The  foreigner  who  complied  with  the  requirements  of  the  law 
of  his  own  country  was  to  be  protected  in  England;  the 
Englishman  who  complied  with  the  requirements  of  English 
law  was  to  be  protected  in  the  foreign  countries  of  the  Copy- 
right Union. 

The  decision  of  Charles,  J.,  in  Hanfstaengl  AH  Co.  v.  Holloway 
has  since  been  approved  by  the  Court  of  Appeal  in  Hanfstaengl 
v.  American  Tobacco  Co.  (a),  and  JKshbum  v.  Hottingshead  may, 
it  is  thought,  be  taken  as  overruled  on  this  point. 
Translations.  The  5th  section  of  the  International  Copyright  Act,  1886, 
provides  that  where  a  work  being  a  book  or  dramatic  piece  is 
first  produced  in  a  foreign  country  to  which  an  Order  in  Council 
applies,  the  author  or  publisher,  as  the  case  may  be,  shall,  unless 
otherwise  directed  by  the  order  (and  the  order  does  not  direct 
otherwise)  have  the  same  right  of  preventing  the  production  in 
and  importation  into  the  United  Kingdom  of  any  translation 
not  authorized  by  him  of  the  said  work  as  he  has  of  preventing 
the  production  and  importation  of  the  original  work.  But  it 
is  provided  that  if  after  the  expiration  of  ten  years,  or  any 
other  term  prescribed  by  the  order  next  after  the  end  of  the 
year  in  which  the  work,  or  in  the  case  of  a  book  published  in 
numbers,  each  number  of  the  book  (the  last  number,  according 
to  the  Convention,  section  5),  was  first  produced  (6),  an  autho- 
rized translation  in  the  English  language  of  such  work  or 
number  has  not  been  produced,  the  said  right  to  prevent  the 
production  in  and  importation  into  the  United  Kingdom  of  an 
unauthorized  translation  of  such  work  shall  cease.  And  it  is 
also  provided  that  the  law  relating  to  copyright,  including  the 
Act  of  1886,  shall  apply  to  a  lawfully  produced  translation  of 
a  work  in  like  manner  as  if  it  were  an  original  work,  and  that 
such  of  the  provisions  of  the  International  Copyright  Act, 
1852,  relating  to  translations  as  are  unrepealed  by  the  Act  of 
1886  (i.e.t  ss.  6  &  7  of  15  Vict.  c.  12,  but  as  to  s.  6,  see  Order 
in  Council,  s.  6),  shall  apply  in  like  manner  as  if  they  were 
re-enacted  in  the  Act  of  1886. 

The  provisions  of  section  6  of  the  Act  of  1886  were  more 
generous  than  Article  Y.  of  the  Berne  Convention  as  originally 
agreed  to  in  1886,  but  seem  to  be  in  accord  with  that  Article 
as  modified  by  the  "  Additional  Act  of  Paris,"  which,  by  Order  in 
Council  of  7th  March,  1898,  was  directed  to  have  "  full  effect1' 

(a)  (1895),  1  Q.  B.  347. 

(b)  By  the  Act  15  &  16  Vict.  c.  12,  B.  8,  the  period  was  one  year.  See,  too,  Osborne 
v.  Tizetelly  (1886),  1  T.  L.  R.  17. 
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throughout  the  British  dominions.  The  result  seems  to  be  Cap-  *• 
that  a  foreigner  has  the  right  to  prevent  others  from  making 
or  importing  into  the  United  Kingdom  translations  in  the 
English  language  throughout  the  whole  period  during  which 
the  original  work  is  protected,  provided  an  authorized  trans- 
lation in  the  English  language  ot  such  work  has  been  pro- 
duced within  ten  years,  but  if  no  authorized  translation  appears 
within  that  period,  then  the  right  of  translation  falls  into  the 
public  domain.  It  is  submitted  also,  that  if  an  authorized 
translation  in  another  language  than  English  is  published  in 
any  of  the  countries  of  the  Union,  within  the  same  period, 
unauthorized  translations  in  that  language  are  forbidden  in 
the  United  Kingdom  during  the  period  for  which  the  original 
work  is  entitled  to  protection. 

Under  the  earlier  International  Copyright  Acts  the  authors  Dramatic 
of  foreign  plays  (i.e.9  plays  first  published  abroad)  might  pre-  J^.  th°n8 
vent  the  representation  in  the  British  dominions  of  any  uri-  earlier  Acts. 
authorized  translation,  for  a  period  not  exceeding  four  years 
from  the  first  publication  or  representation  of  an  authorized 
translation,  but  nothing  in  these  Acts  was  to  prevent  "  fair 
imitations  or  adaptations  to  the  English  stage "  of  a  foreign 
play  or  musical  composition  (a). 

In  the  case  of  Wood  v.  Cliart  (6),  '  Frou-frou/  a  French 
comedy,  was  registered  in  England,  and  an  English  version 
was  made,  published,  and  registered.  Mr.  Wood,  the  plaintiff, 
became  assignee  of  all  English  rights,  both  of  the  authors  and 
translators.  An  unauthorized  version  was  made  and  publicly 
acted  by  the  defendants.  Thereupon  the  plaintiff  filed  a  bill 
for  an  injunction  and  an  account.  The  authorized  English 
version  of  the  plaintiff  was  entitled  '  Like  to  Like,'  the  scene 
transferred  to  England,  the  names  of  the  characters  changed 
to  English  names,  and  certain  alterations  and  omissions  made 
in  the  dialogue,  but  the  plot  and  the  main  incidents  continued 
the  same.  Vice-Chancellor  James  dismissed  the  bill,  holding 
that  the  requisitions  to  entitle  the  plaintiff  to  the  benefit  of  the 
Acts  had  not  been  complied  with,  for  '  Like  to  like '  was  not  a 
"  translation  "  within  the  meaning  of  the  Act,  but  rather  "  an 
imitation  or  adaptation  to  the  English  stage  "  (c). 

The  scope  of  the  6th  section  of  the  International  Copyright  Adaptations 
Act,  1852,  as  to  fair  imitations  or  adaptations  to  the  English  j^^jj 
stage  of  any  dramatic  piece  or  musical  composition  published 

(a)  15  &  16  Vict.  c.  12.  8.  6. 

(6)  (1870),  L.  B.  10  Eq.  193  ;  18  W.  R.  822  ;  22  L.  T.  432  ;  39  L.  J.  Ch.  641. 

{e)  Cf.  Lanvi  v.  lUnad  (1892),  3  Ch.  402,  414. 
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in  any  foreign  country  was  restricted  by  the  38  &  39  Vict.  c.  12, 
by  which  the  Crown  was  empowered  by  Order  in  Council  to 
direct  that  the  6th  section  of  the  Act  of  1852  as  to  fair  adapta- 
tions should  not  apply  to  dramatic  pieces  first  represented  in 
any  foreign  country. 

By  the  Order  in  Council  of  the  28th  November,  1887, 
section  6,  the  last-mentioned  section  was  acted  upon,  and  the 
Berne  Convention  declares  (a),  as  we  have  seen,  that  indirect 
appropriations  such  as  adaptations,  arrangements,  of  music,  &c, 
are  especially  included  among  the  unlawful  reproductions  to 
which  the  treaty  is  to  apply  where  they  are  only  the  repro- 
duction of  a  work  in  the  same  form  or  in  another  form  with 
some  non-essential  alterations,  additions,  or  abridgments  so 
made  as  not  to  confer  the  character  of  a  new  original  work. 
Henceforth,  adaptations  such  as  that  in  Wood  v.  Chart,  will  be 
subject  to  be  restrained.  This  is  in  accordance  with  the 
view  of  Vice-Chancellor  James  in  that  case,  when  he  stated 
that  though  the  version  of  *  Frou-frou '  was  not  a  translation 
within  the  meaning  of  the  Act  of  1 844,  it  would  have  been  an 
infringement  of  the  author's  copyright. 

As  to  what  is  a  translation  some  difficulty  has  arisen. 
Dryden  reduces  translations  to  three  heads:  first,  that  of 
metaphrase,  or  turning  an  author  word  by  word,  and  line  by 
line,  from  one  language  into  another.  Thus,  or  near  this 
manner,  was  'Horace,  his  Art  of  Poetry/  translated  by  Ben 
Jonson.  The  second  way  is  that  of  paraphrase,  or  translation 
with  latitude,  where  the  author  is  kept  in  view  by  the  trans- 
lator  so  as  never  to  be  lost,  but  his  words  are  not  so  strictly 
followed  as  his  sense ;  and  that,  too,  is  admitted  to  be  amplified, 
but  not  altered.  Such  is  Mr.  Waller's  translation  of '  Virgil's 
fourth  Mneid.'  The  third  way  is  that  of  imitation,  where  the 
translator  (if  now  he  has  not  lost  that  name)  assumes  the 
liberty,  not  only  to  vary  from  the  words  and  sense,  but  to  for- 
sake them  both  as  he  sees  occasion ;  and  taking  only  some 
general  hints  from  the  original,  to  run  divisions  on  the  ground- 
work, as  he  pleases.  Such  is  Mr.  Cowley's  practice  in  turning 
two  odes  of  Pindar,  and  one  of  Horace,  into  English  (6). 

Transitory  provisions  are,  by  the  Berne  Convention,  expressly 
left  to  the  legislatures  of  the  various  countries  of  the  Union. 
Article  XIV.  states  that  "  under  the  reserves  and  conditions  to 
be  determined  by  common  agreement,"  the  Convention  is  to 
apply  to  all  works  which  at  the  moment  of  its  coming  into 
force  have  not  yet  fallen  into  the  public  domain  in  the  country 


(a)  Art.  X. 


(J)  Dryden'B  Workfl  (Scott's  Ed.),  xil.  11. 
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of  origin.  By  clause  4  of  the  Final  Protocol  the  "  common  Cap.  l 
agreement "  referred  to  by  Article  XIV.  of  the  Convention  means 
that  the  Convention  is  to  apply  to  works  not  fallen  into  the 
public  domain  according  to  stipulations  contained  in  special 
Conventions,  and  that  in  the  absence  of  such  stipulations  be- 
tween any  countries  of  the  Union  the  respective  countries  shall 
regulate,  each  for  itself,  by  its  domestic  legislation,  the  manner 
in  which  the  principle  contained  in  Article  XIV.  is  to  apply. 

Accordingly  by  section  6  of  the  International  Copyright  Act, 
1886,  it  is  provided  that  where  an  Order  in  Council  is  made 
under  the  International  Copyright  Acts  with  respect  to  any 
foreign  country,  the  author  and  publisher  of  any  literary  or 
artistic  work  first  produced  before  the  date  at  which  such 
order  comes  into  operation  {i.e.,  6th  December,  1887)  (a)  are 
to  be  entitled  to  the  same  rights  and  remedies  as  if  the  said 
Acts  and  that  Act  and  the  said  order  had  applied  to  the  said 
foreign  country  at  the  date  of  the  said  production :  Provided  that 
where  any  person  has  before  the  date  of  the  publication  of  an 
Order  in  Council  (i.e.,  28th  November,  1887)  (a)  lawfully  pro- 
duced any  work  in  the  United  Kingdom,  nothing  in  section  6 
is  to  diminish  or  prejudice  any  rights  or  interests  arising  from 
or  in  connection  with  such  production  which  were  subsisting 
and  variable  at  the  said  date. 

Clause  7  of  the  Order  in  Council  of  28th  November,  1887, 
in  revoking  all  previous  copyright  treaties  between  Great 
Britain  and  foreign  countries,  provides  that  neither  this  revoca- 
tion, nor  anything  else  in  the  order,  shall  prejudicially  affect 
any  right  acquired  or  accrued  before  the  commencement  of 
that  order,  by  virtue  of  any  order  thereby  revoked,  and  any 
person  entitled  to  such  right  shall  continue  entitled  thereto, 
and  to  the  remedies  for  the  same  in  like  manner  as  if  that 
order  had  not  been  made.  Similarly  the  Order  in  Council  of 
7th  March,  1898,  putting  the  additional  "Act  of  Paris"  into 
force  in  British  dominions,  provides  (clause  5)  that  nothing 
in  that  order  is  to  prejudicially  affect  any  right  acquired  or 
accrued  before  the  commencement  of  that  order  by  virtue  of 
the  Order  in  Council  of  28th  November,  1887,  or  otherwise, 
and  any  person  entitled  to  such  right  is  to  continue  entitled 
thereto  and  to  the  remedies  for  the  same  as  if  that  order  had 
not  been  made;  and  (clause  6)  the  author  of  any  literature  or 

(a)  This  date  is,  of  course,  only  applicable  to  the  countries  of  the  original 
signatories  to  the  Convention — Belgium,  France,  Germany,  Hayti,  Italy,  Spain, 
Switzerland,  and  Tunis.  Various  other  dates  are  applicable  to  the  countries  that 
have  since  joined  the  Union,  according  to  the  dates  of  the  respective  Orders  in 
Council  made  on  their  adhesion.    The  dates  will  be  found  in  Appendix  B. 


sect.  6. 


Benad. 
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Cap«  *•  artistic  work  first  produced  before  the  commencement  of  that 
order  is  to  have  the  rights  and  remedies  to  which  he  is 
entitled  under  section  6  of  the  International  Copyright  Act, 
1886. 

Effect  of  If  it  were  not  for  the  decision  in  Lauri  v.  Benad  (a),  it  would 

seem  fairly  clear  that  the  intention  of  section  6  of  the  Act, 
combined  with  Article  XIV.  of  the  Convention,  is  that  authors 
whose  rights  have  not  fallen  into  the  public  domain  in  the 
country  in  which  their  works  were  first  published  at  the  date  of 
the  Convention  coming  into  operation  in  the  British  dominions 
are  to  be  protected  in  England,  with  a  saving  in  respect  of  rights 
and  interests  which  were  "valuable  and  subsisting"  at  the 
said  date.  The  decision  referred  to  seems,  however,  to  militate 
against  this  view. 

Lavriv.  The  facts  in  Lauri  v.  Benad  were  as  follows :   The  plaintiff 

claimed  to  have  acquired  by  assignment  and  registration  the 
right  of  representation  both  of  the  English  and  French  versions 
of  a  play  or  pantomime  known  as '  The  Voyage  in  Switzerland ' ; 
or, '  The  Swiss  Express/  which  was  originally  written  in  French 
in  1879  and  called  *  Le  Voyage  en  Suisse'  and  translated  into 
English  later  in  the  same  year.  The  action  was  for  an 
injunction  to  restrain  the  defendants,  a  Parisian  troupe  of 
pantomimists,  from  performing  a  version  of  the  same  play, 
translated  from  the  original  in  1891,  at  a  theatre  in  Notting- 
ham. Section  4  of  the  International  Copyright  Act,  1852, 
having  provided  that  a  foreign  author  should  enjoy  the 
exclusive  right  of  translation  for  five  years  only  from  the  pub- 
lication of  an  authorized  translation,  it  was  contended  on  behalf 
of  the  defendants  that  this  exclusive  right  expired  in  1884; 
that,  consequently,  at  the  date  when  the  Berne  Convention 
came  into  operation,  the  right  of  translation  had  fallen  into 
the  public  domain  in  England;  and  that  the  Act  did  not 
revive  a  lapsed  right.  Mr.  Justice  Kekewich  refused  on  this 
ground  to  grant  the  interlocutory  injunction  sought  by  the 
plaintiff,  and,  upon  appeal,  his  appeal  was  rejected. 

Lord  Justice-  Lindley  said  that  the  only  enactment  which 
could  avail  the  plaintiff  was  section  6  of  the  Act  of  1886; 
but  there  was  a  fundamental  rule  of  English  law  that  no 
statute  shall  be  given  a  retrospective  operation  unless  its 
language  is  such  as  plainly  to  require  such  a  construction,  and 
that,  no  statute  shall  have  a  greater  retrospective  operation 
than  its  language  renders  necessary ;  and  it  would  be  a  viola- 
tion of  these  rules  if  that  section  were  to  be  construed  so  as  to 

(b)  (1892).  3  Ch.  402. 
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revive  or  recreate  a  right  which  had  expired  before  the  Act  CAP-  *• 
was  passed,  or  to  confer  a  new  right  on  the  owners  of  an 
expired  right  without  any  fresh  act  done  by  him.  Mr.  Justice 
Kay  was  of  opinion  that  section  6  must  certainly  have  some 
retrospective  meaning  and  operation,  but  he  could  not  think 
that  its  true  construction  was  to  take  away  from  the  public 
the  right  which  they  had  as  to  this  drama  published  in  1879 
under  the  legislation  which  existed  prior  to  1886. 

It  is  submitted  with  great  deference  that  this  decision  was  Examination 
wrong.     It  must  be  remembered  that  the  defendants'  transla-  °*  /^ri°v. 
tion  had  not  been  made  before  1886  ;  if  it  had,  then,  no  doubt  Renad. 
they  would  have  had  a  "  valuable  and  subsisting "  interest  in 
their  translation,  in  the  enjoyment  of  which  they  would  have 
been  protected  by  the  final  proviso  to  section  6.     The  funda- 
mental rule  of  English  law  stated  by  Lord  Justice  Lindley 
cannot  be  denied,  but  the  question  is  whether  the  language  of 
the  statute  does  not  require  a  retrospective  operation  to  be 
given  to  it.     Article  XIV.  of  the  Berne  Convention  must,  it  is 
submitted,  be  treated  as  though  it  were  part  of  the  statute,  for  the 
Order  in  Council  of  1887  was  made  by  virtue  of  the  authority 
conferred  by  that  statute,  and  that  order  states  that  the  Conven- 
tion is  to  have  "  full  effect.1'    Article  XIV.  provides  that  the  Con- 
vention is  to  apply  to  all  works  which  at  the  moment  of  its  coming 
into  force  have  not  yet  fallen  into  the  public  domain  in  the 
country  of  origin,  and  there  was  no  evidence  in  this  case  that 
either  the  right  of  translation  or  of  representation  had  fallen  into 
the  public  domain  in  France  in  1886.     No  doubt,  if  section  6 
plainly  requires   the   restrictive  meaning  that  the  Court   of 
Appeal  placed  upon  it,  this  meaning  must  prevail  over  the 
Convention,  but  it  is  submitted  there  is  no  necessity  for  such  a 
construction.     Did  the  plaintiff  fail  in  his  action,  it  may  be 
asked,  because  he  had  the  misfortune,  by  reason  of  the  copy- 
right treaty  with  France,  to  have  had  at  one  time  in  England 
the  right  to  prevent  such  a  translation  as  he  complained  of,  or 
would  his  action  have  been  equally  dismissed  if  he  never  had 
had  any  such  right  before  1886  ?     For  instance,  as  England 
had  not  a  copyright  treaty  with  Switzerland  before  the  Berne 
Convention,   any   one   might,   until    1886,   have   pirated   in 
England  a  Swiss  book  whether  protected  or  not  in  Switzerland ; 
yet  it  surely  cannot  be  contended  that  any  one  may  still  pirate 
a  Swiss  book  published  before  1886,  even  though  it  has  not 
fallen  into  the  public  domain  in  that  country  ?     But,  if  so,  then 
the  Act  of  1886  has  operated  to  take  away  from  the  public  a 
right  they  possessed   before    1886,  and  Lord  Justice  Kays 
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Gap.  i.  objection  falls  to  the  ground.  On  the  whole,  therefore,  we  can- 
not  but  regard  Lauri  v.  Benad  as  wrongly  decided,  and  consider 
that,  according  to  the  true  construction  of  section  6,  the  determin- 
ing factor  is  not  whether  a  work  has  fallen  into  the  public  domain 
in  England  at  the  date  when  the  Convention  comes  into  opera- 
tion, but  whether  it  is  still  entitled  to  protection  in  the  country 
of  origin.  If  it  be  still  entitled  to  protection  in  the  country  of 
origin  then  the  effect  of  the  section,  it  is  thought,  is  that  the 
foreign  author  may  prevent  piracies  in  the  United  Kingdom 
made  after  the  coming  into  operation  of  the  Convention,  but 
without  prejudice  to  any  rights  or  interests  which  are  sub- 
sisting and  valuable  at  that  date. 
Section  6  is  This  view  is  strengthened  by  the  decision  of  Mr.  Justice 
retrospective.  Charles  in  Hanfdaengl  AH  Co.  v.  HoUoimy  (a)—*  case  already 
referred  to  on  another  point  (b).  There  the  learned  judge 
held  that  section  6  was  retrospective  and  afforded  protection 
to  the  proprietor  of  the  copyright  in  a  picture  made  in  Germany 
in  1884.  He  regarded  that  section  as  co-extensive  with 
Article  XIV.  of  the  Berne  Convention,  and  thought  it  might 
properly  be  applied  in  accordance  with  the  introductory  words 
of  the  Convention,  for  the  effectual  protection  of  authors 
generally,  as  well  of  foreign  authors  whose  works  were 
published  or  made  when  the  Act  was  passed,  as  of  foreign 
authors  who  thereafter  should  publish  or  make  works 
abroad  (c). 
Saving  as  to  The  proviso  to  section  6,  which  enacts  that  where  works 
righted  have,  before  the  publication  of  an  Order  in  Council,  been 
"  lawfully  produced  in  the  United  Kingdom  w  (d),  nothing  in 
that  section  is  to  diminish  or  prejudice  "  any  rights  or  interests 
arising  from  or  in  connection  with  such  production  which  are 
subsisting  and  valuable  at  the  said  date,"  is  important,  and  was 
fully  considered  in  the  case  of  Afoul  v.  Growings  (e). 

The  plaintiff,  a  French  subject,  had  composed  and  first 
produced  in  France  a  musical  composition  called  the  '  Caprice 
Polka'  before  the  order  of  the  28th  November,  1887, had  come 
into  operation,  but  had  not  acquired  the  copyright  or  sole  right 
of  performance  in  England,  pursuant  to  7  &  8  Vict.  c.  1 2,  and 
the  Order  in  Council  made  under  that  Act,  16th  January,  1852. 
Before  the  date  of  the  publication  of  the  order  of  1 887, an  English 
publisher  had  printed  and  published  the  plaintiff's  work  in 

{a)  (1893),  2  Q.  B.  1.  (b)  Ante,  p.  479. 

(c)  See  also  per  Grantham,  J.,  in  Moul  v.  Grinning*  (1891),  2  Q.  B.  443,  at  p.  451. 

(d)  The  proviso,  therefore,  does  not  protect  works  lawfully  produced  in  a  foreign 
country  before  the  Convention  came  into  force. 

(e)  (1891)  2  Q.  B.  443  ;  7  Times  L.  R.  623  ;  64  L.  T.  329  ;  65  L.  T.  327. 
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England,  and  the  defendant,  a  bandmaster,  had  purchased  Cap,  i. 
a  copy  for  5s.  for  the  use  of  his  band,  and  had  played  it  by 
his  band  both  before  and  after  such  date.  In  an  action  for 
damages  for  the  infringement  of  copyright  and  for  an  injunction, 
it  was  held  by  the  Court  of  Appeal,  affirming  the  judgments 
of  A.  L.  Smith  and  Grantham,  J.J.,  that  there  was  evidence  to 
warrant  the  finding  that  the  defendant  had  an  interest  arising 
from  or  in  connection  with  the  lawful  production  of  the  work 
in  the  United  Kingdom  which  was  subsisting  and  valuable 
when  the  Order  in  Council  was  published,  and  that  he  was, 
therefore,  protected  by  the  proviso  to  sect.  6. 

In  his  judgment  in  the  Divisional  Court  below,  Mr.  Justice 
Smith  says :  "  It  appears  to  me  that  the  legislature  contem- 
plates a  distinction  between  the  word  '  rights '  and  the  word 
'  interests '  used  in  the  disjunctive  as  they  are,  and  to  under- 
stand what  is  meant  thereby,  it  becomes  important  to  re- 
member the  positions  of  many  authors  and  publishers  in  this 
country  when  the  International  Copyright  Act  was  passed  in 
1886.  By  the  International  Copyright  Act,  1844  (a),  to 
entitle  a  foreign  author  to  the  copyright  of  a  foreign  work  in 
this  country,  it  must  have  been  registered  within  a  tiine  to  be 
prescribed  by  each  Order  in  Council.  In  1886,  there  existed 
many  foreign  works  copyright  in  their  own  country,  which 
had  no  protection  here,  and  in  connection  with  such  works, 
English  authors  and  publishers  were  in  the  habit  of  bringing 
out  reproductions  with  such  additions  and  alterations  as  to 
give  them  a  protection  under  the  English  Copyright  Acts. 
In  these  cases  the  English  translator  or  adapter  beside  his 
right  (in  the  popular  sense)  to  produce  in  common  with  all 
mankind,  a  work  not  copyright  in  England,  had  a  right  in  the 
strict  legal  sense  of  the  term  under  the  English  Copyright 
Acts,  having  obtained  for  his  translation  or  adaptation  pro- 
tection  thereunder.  It  is  true  he  could  not  prevent  other 
persons  going  to  the  foreign  original  for  a  similar  purpose, 
but  he  could  prevent  them  from  saving  themselves  the  trouble 
of  translating  or  adapting  by  copying  his  work  without 
going  to  the  original.  It  is  to  this  class  of  Qase,  in  my 
judgment,  that  the  term  'rights  arising  from  or  in  con- 
nection with  publication '  applies,  but  it  is  not  suggested  that 
Lafleur  (the  publisher  of  the  English  version)  had  any  such 
rights. 

"  There  also  existed  another  class  of  case  in  which  English 
publishers  had  bestowed  no  original  labour  on  the  foreign 

(*)  7  &  8  Vict.  c.  12,  8.  6. 


488  THE   LAW   OF   COPYRIGHT. 

cap.  I.  works  they  produced  here,  but  had  simply  reproduced  them 
as  Lafleur  had  produced  the  polka  in  the  present  instance. 
In  this  class  of  case,  in  my  judgment,  the  English  publishers 
would  not  have  acquired  rights  within  the  meaning  of  the  pro- 
viso. It  is  true  that  they  would  have,  popularly  speaking,  a  right 
to  reproduce  the  works  as  had  every  one  else,  for  no  one  could 
stop  them ;  but  though  they  had  this  right  to  produce,  they 
could  not  in  my  judgment  in  the  terms  of  the  proviso,  have 
any  c  rights  arising  from  or  in  connection  with  their  pro- 
duction.' They  had  no  further  right  on  the  day  after  they 
had  produced  the  works  than  they  had  the  day  before,  and  I 
arrive  at  the  conclusion  that  in  this  case  neither  Lafleur  nor 
the  defendant  had  any  rights  arising  from  or  in  connection 
with  their  publication,  or  performance  of  the  polka  within  the 
true  reading  of  the  proviso. 

"  But  had  not  Lafleur  an  interest  arising  from  or  in  connec- 
tion therewith  ?  If  the  publisher  of  a  work  had  invested 
capital  in  its  production,  and  depended  for  the  return  of  that 
capital  upon  the  sale  of  copies  in  stock,  or  it  may  be  upon  the 
proceeds  of  a  second  edition,  and  was  in  such  a  position  upon 
December  2,  1887,  why,  I  ask,  has  he  not  an  *  interest 
arising  from  or  in  connection  with  the  production  of  the  work 
subsisting  and  valuable'  upon  December  2,  1887  ?  In  my 
judgment  he  has,  and  that  it  was  to  meet  cases  such  as  these, 
that  the  word  '  interests '  was  inserted  in  the  proviso  in  contra- 
distinction to  the  word  '  rights/  He  has  a  direct  subsisting 
pecuniary  interest  in  the  continuation  of  the  production  or,  in 
other  words,  in  connection  with  the  production ;  and  s.  6  enacts 
that  this  interest  is  not  to  be  diminished  or  prejudiced,  which  a 
foreigner  could  distinctly  do  if  he  could  in  such  a  case,  by 
means  of  the  Act  of  1886,  stop  the  further  production  of  the 
work.  This  instance  of  a  publisher  by  no  means  exhausts  the 
examples  which  might  be  given  as  to  whom  the  proviso  would 
apply,  but  it  suffices  to  accentuate  the  points  now  in  hand. 
I  hold,  therefore,  that  Lafleur  would  have  an  interest  within 
the  true  reading  of  the  proviso  assuming  that  he  was  in  the 
position  suggested  on  December  2,  1887.  Now  comes  the 
question  as  to  the  defendant.  Why  had  not  he,  on  De- 
cember 2,  1887,  an  'interest  arising  from  or  in  connection 
with  the  performance'  of  the  polka  then  subsisting  and  of 
value  ?  For  the  reasons  above  given  he  had  no  '  rights  '  within 
the  proviso ;  but  why  not  an  '  interest '  $  The  learned  county 
court  judge  held  that  there  was  evidence  that  he  had  an 
interest  subsisting  and  of  value.     In  my  judgment  there  was 
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evidence  that  he  had  an  interest  then  subsisting,  viz.,  an  c*p-  ** 
interest  to  recoup  and  to  obtain  a  return  for  the  outlay  he 
had  been  put  to  in  purchasing  the  piece,  in  training  his  band 
in  its  performance,  and  possibly  in  adapting  it  to  different 
parts  for  his  men,  and  that  this  interest  was  of  value.  Whether 
there  be  such  an  interest  of  value  must  in  each  case  depend 
upon  the  facts  of  each  case. 

"  There  is  also  another  point,  which  is  this :  if  all  the  bands- 
men in  the  kingdom  and  all  others  are  to  be  prevented  from 
playing  this  polka,  it  might  well  be  that  Lafleur's  interest  in 
his  unsold  copies,  if  such  there  be,  would  be  seriously  affected, 
and  it  seems  to  me  that  this  would  also  prevent  this  action 
from  succeeding,  if  it  were  proved  that  Lafluer  was  in  such  a 
position  on  December  2,  1887."  In  the  same  case  Mr.  Justice 
Grantham  gave  some  apt  illustrations  which  clearly  show  the 
view  the  courts  are  likely  to  take  on  the  subject.  He  says : 
"  Just  let  us  assume  that  it  is  a  book  which  is  the  subject  of 
dispute ;  an  English  printer  has  published  a  French  book  here, 
and  has  a  number  of  copies  still  unsold.  Are  those  copies  to 
be  wasted  or  not  ?  In  my  judgment,  not,  and  he  would  have 
the  right  of  selling,  and  others  would  have  the  right  of  buying 
them  certainly  until  that  edition  was  sold  out.  As  far  as  his 
position  is  concerned,  he  occupies  very  much  the  same  position 
pro  tanto  at  least  that  he  would  occupy  if  he  had  printed  and 
published  a  book  written  by  an  English  author,  before  that 
author  had  taken  steps  to  secure  his  copyright.  His  interests, 
to  say  nothing  of  his  rights  in  connection  with  or  arising  from 
the  publication,  would  be  subsisting  and  valuable.  Next  let 
us  take  the  case  of  a  manager  of  a  theatre.  He  translates  and 
produces  on  the  stage  a  French  comedy  before  the  passing  of 
the  Act.  Can  it  be  said  that  he  ought  or  was  likely  to  be 
prejudiced  by  ex  post  facto  legislation,  and  that,  though  perhaps 
only  one  or  two  performances  had  been  given  and  none  of  the 
initial  expenses  of  reproduction  recouped  to  him,  yet  he  had 
no  interests  arising  out  of  that  production  which  were  subsist- 
ing and  valuable  at  the  date  of  the  coming  into  operation  of 
the  Order  in  Council  giving  the  foreigner  this  new  right? 
Next  take  the  case  of  a  composer  or  publisher  of  music  who 
incurs  considerable  expense  in  printing  some  musical  composi- 
tions for  a  band,  and  has  only  sold  a  few  copies,  and  is 
dependent  on  the  performance  of  the  music  by  those  who  have 
already  bought  it  to  popularise  the  music,  and  so  sell  the 
remainder  of  his  edition.  He  was  completely  within  his  legal 
rights  in  the  publication  here  of  the  music.  Has  he  no  interests 
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in  that  publication  which  would  be  legal  as  against  an  English 
composer  who  had  delayed  the  claim  of  and  thus  lost  his  copy 
right  ?  And  if  he  has  as  against  him  this  right,  he  should 
have  the  same  right  as  against  the  foreigner  who  for  the  first 
time  was  being  treated  in  the  same  position  as  the  home  pro- 
ducer. If  the  publisher  has  this  right,  why  then  has  not  the 
performer  of  the  music  the  same  right  apparently  reserved  to 
him  in  the  same  spirit  by  this  proviso  ?  He  might  have  spent 
days  in  teaching  his  band  this  music.  He  might  have  spent 
pounds  where  in  this  case  shillings  were  spent  in  the  purchase 
of  the  music,  and  he  intended  probably,  as  in  this  case,  to  con- 
tinue the  performance  to  recoup  himself  for  his  outlay,  and  to 
enjoy  the  valuable  interests  he  had  in  this  music  from  its  great 
popularity.  Would  it  not  be  right  to  preserve  his  vested 
interests  as  well  as  those  of  the  publisher  of  the  book  first 
mentioned,  or  the  theatrical  manager  who  prepared  a  French 
play  for  the  English  stage?  For  these  reasons  my  judgment 
must  be  for  the  defendant,  the  respondent." 

This  case  was  followed  by  Mr.  Justice  Chitty  in  Schaucr  v. 
Field  (a).  The  plaintiff,  a  German,  claimed  to  have  the  photo- 
graphic copyright  in  an  oil  painting  called  '  Lisette,'  produced 
in  Germany  before  December  1885,  and  also  the  copyright  in 
a  photograph  of '  Lisette '  as  a  distinct  work  of  art.  In  January 
1887,  some  months  before  the  Order  in  Council  extending  the 
benefit  of  the  International  Copyright  Act,  1886,  to  Germany 
came  into  operation,  the  defendants  registered  as  their  trade 
mark  for  candles,  a  photograph  of  '  Lisette '  on  a  small  scale, 
with  their  name  and  the  words  "  trade  mark "  across  the 
picture.  This  trade  mark  was  extensively  used  by  the 
defendants  on  their  goods;  it  was  also  reproduced  by  them 
in  various  sizes  and  colours  by  chromolithography  on  show 
cards  and  trade  lists  for  the  purposes  of  advertisements.  It 
was  held  that  the  defendants,  as  the  proprietors  of  the  trade 
mark  had  an  interest  in  advertising  it,  as  they  had  done,  by 
means  of  the  show  cards  and  trade  lists;  that  this  was  an 
interest  arising  from  or  in  connection  with  the  trade  mark 
itself,  which  was  subsisting  and  valuable  at  the  date  of  the 
publication  of  the  Order  in  Council,  and  that  the  defendants 
were  consequently  protected  by  section  6  of  the  Act,  and  that 
it  was  not  material  to  consider  the  date  at  which  these  show 
cards  were  produced ;  neither  was  it  material  that  there  was  a 
trifling  difference  between  the  show  cards  and  the  trade  mark. 


(a)  (1893),  1  Ch.  35. 
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so  long  as  the  substance  of  the  trade  mark  had  been  honestly     CAP-  *■ 
advertised. 

This  case  must  be  distinguished  from  Hanfstaengl  Art  Co.  v. 
Holloioay  (a),  where  a  German  picture  had  been  used  for  the  pur- 
pose of  advertising  the  defendant's  well-known  pills,  but  not  as 
a  trade  mark.  It  would  appear — though  it  is  not  distinctly 
stated  in  the  report — that  all  copies  printed  before  the  Order 
in  Council  came  into  operation  had  been  exhausted  and  that 
the  plaintiff's  complaint  was  in  respect  of  those  subsequently 
printed.  Mr.  Justice  Charles  held  that  the  defendant  had  not 
such  a  "direct  subsisting  pecuniary  interest"  in  the  continuation 
of  the  advertisement  as  to  bring  his  case  within  the  proviso 
to  section  6,  and  he  granted  an  injunction  and  damages  to  the 
plaintiffs. 

It  would  seem  to  follow  from  these  cases  that  if  a  person 
has  lawfully  produced  in  the  United  Kingdom  before  December 
1887,  say,  a  French  work,  he  will  be  entitled  to  sell  after  that 
date  all  copies  made  before  that  date,  but  he  will  not  have  a 
right  to  bring  out  a  fresh  edition  or  to  create  fresh  copies  after 
that  date. 

As  to  the  words  "lawfully  produced,"  these,  apparently,  mean 
produced  without  any  one  having  had  a  right  in  the  United 
Kingdom  to  prevent  the  production  as  being  an  infringement 
of  copyright  (b). 

The  7th  section  of  the  Act  of  1886  provides  that  where  it  Evidence 
is  necessary  to  prove  the  existence  or  proprietorship  of  the^'yj?^" 
copyright  in  any  work  first  produced  in  a  foreign  country  to 
which  an  Order  in  Council  applies,  an  extract  from  a  register 
or  a  certificate  or  other  document  stating  the  existence  of  the 
copyright,  or  the  person  who  is  the  proprietor  or  is  for  the 
purpose  of  any  legal  proceedings  in  the  United  Kingdom 
deemed  to  be  entitled  to  such  copyright,  if  authenticated  by 
the  official  seal  or  the  signature  of  a  Minister  of  State  of  the 
said  foreign  country,  or  by  the  official  seal  or  the  signature  of 
a  British  diplomatic  or  consular  officer  acting  in  such  country, 
shall  be  admissible  as  evidence  of  the  facts  named  therein,  and 
all  courts  shall  take  judicial  notice  of  every  such  official  seal 
and  signature,  and  shall  admit  in  evidence  without  proof  the 
documents  authenticated  by  it. 

The  11th  Article  of  the  Berne  Convention  is  as  follows:  In 
order  that  the  authors  of  works  protected  by  the  present  Con- 
vention  shall   in   the  absence  of  proof  to  the  contrary   be 


8!  8! 


1893),  2  Q.  B.  1. 

"    Pitt  Pitt*  t.  George  (1896),  2  Ch.  866. 
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considered  as  such,  and  be  consequently  admitted  to  institute 
proceedings  against  pirates  before  the  courts  of  the  various 
countries  of  the  Union,  it  will  be  sufficient  that  their  name 
be  indicated  on  the  work  in  the  accustomed  manner.  For 
anonymous  or  pseudonymous  works  the  publisher  whose  name 
is  indicated  on  the  work  is  entitled  to  protect  the  rights 
belonging  to  the  author.  He  is,  without  other  proof,  reputed 
the  lawful  representative  of  the  anonymous  or  pseudonymous 
author.  It  is,  nevertheless,  agreed  that  the  tribunals  may,  if 
necessary,  require  the  production  of  a  certificate  from  the 
competent  authority  to  the  effect  that  the  formalities  pre- 
scribed by  law  in  the  country  of  origin  have  been  accomplished, 
as  contemplated  in  Article  II. 

Great  Britain  has  a  special  copyright  treaty  with  Austria, 
which  differs  in  some  respects  from  the  Berne  Convention. 
This  treaty  came  into  force  on  11th  May,  1894  (Order  in 
Council,  30th  April,  1894),  and  applies  to  all  the  colonies  and 
foreign  possessions  of  the  Crown  except  Canada,  the  Cape, 
and  New  South  Wales  (a).  Under  this  treaty  authors  oi 
literary  or  artistic  works,  which  have  been  first  published  in 
the  dominions  of  one  of  the  contracting  parties,  are  to  have  in 
the  dominions  of  the  other  contracting  party  the  same  legal 
remedy  against  all  infringements  of  their  rights  as  if  the  work 
had  been  first  published  in  the  country  where  the  infringement 
may  have  taken  place,  but  these  advantages  are  only  to  be 
reciprocally  guaranteed  to  authors  when  the  work  in  question 
is  also  protected  by  the  laws  of  the  state  where  the  work  was 
first  published,  and  the  duration  of  protection  in  the  other 
country  is  not  to  exceed  that  which  is  guaranteed  to  authors 
in  the  country  where  the  work  was  first  published  (b). 

This  treaty  must  be  construed  along  with  the  International 
Copyright  Acts  and  the  Order  in  Council  of  30th  April,  1894, 
made  thereunder. 

Besides  the  Berne  Convention  there  are  two  other  Conven- 
tions at  the  present  day  for  the  protection  of  international  copy- 
right, viz.,  the  Convention  of  Montevideo  (11th  January,  1889) 
and  Pan-American  Convention  ( 2  7 th  January,  1902).  To  neither 
of  these  is  Great  Britain  a  party  (c).     The  former  Convention 

{a)  Newfoundland,  Natal,  Victoria,  Queensland,  South  Australia,  Western 
Australia,  and  New  Zealand  became  entitled  to  the  benefit  of  this  treaty  on 
2nd  Feb.  1895,  and  India  on  11th  May,  1895. 

{h)  See  full  text  of  this  treaty  and  the  subsequent  Order  in  Council  of  30th  April, 
1894,  in  Appendix. 

(e)  The  parties  to  the  Convention  of  Montevideo  are  the  Argentine  Republic 
(19th  Dec.  1894),  Paraguay  (3rd  Sept.  1889),  Peru  (2<ith  Oct.  1889),  Uruguay  (1st 
Oct.  1892),  and  Bolivia  (5th  Nov.  1903).    Brazil  and  Chili  have  signed,  but  not 
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adopts  a  wholly  different  principle  to  that  of  the  Berne  Con-  Cap. i- 
vention,  conferring  upon  an  author  belonging  to  one  country 
of  the  Union  in  the  other  countries  of  the  Union  the  rights 
which  he  enjoys  in  the  country  where  he  first  publishes,  not 
the  rights  which  authors  enjoy  in  the  country  where  the  in- 
fringement takes  place,  so  that  under  this  Convention  the  law 
of  the  country  of  origin  follows  the  work  into  the  other 
countries  of  the  Union  (a).  The  Pan-American  Convention 
adopts  the  Berne  principle,  but  in  order  to  obtain  the  recog- 
nition of  the  copyright  of  a  work  it  is  indispensable  that  the 
author  shall  address  a  petition  to  the  official  department  to  be 
designated  by  each  government,  claiming  the  recognition  of 
such  right,  which  petition  must  be  accompanied  by  two  copies 
of  the  work,  which  are  to  remain  in  the  proper  department. 
If  the  author  desire  that  his  copyright  shall  be  recognized  in 
any  other  of  the  signatory  countries,  he  must  attach  to  his 
petition  a  number  of  copies  of  his  work,  equal  to  that  of  the 
countries  he  designates  in  his  petition,  to  be  forwarded  to  those 
countries  by  the  department  (b). 

There  is  no  treaty  between  Great  Britain  and  the  United  International 
States  on  the  subject  of  copyright,  and  until  recently  British  ^h^he1 
authors  could  not  prevent  their  works  being  pirated  in  America.  United 
Some   measure   of  protection   is,  however,  now  accorded   to  * 
British  authors  by  virtue  of  the  Act  known  as  the  Chace  Act, 
1891.     The  benefits  of  this  Act  are  extended  to  a  citizen  of 
a  foreign  state  when  such  foreign  state  permits  to  Americans 
the  "  benefit  of  copyright  on  substantially  the  same  basis  as 
its  own  citizens/'  or  when  such  foreign  state  is  a  party  to  an 
international  agreement  which  provides  for  reciprocity  in  the 
granting  of  copyright,  by  the  terms  of  which  agreement  the 
United  States  may  at  its  pleasure  become  a  party  thereto. 
The  existence  of  either  of  these  conditions  is  to  be  determined 
by  the  President  by  proclamation. 

The  rights  of  foreign  authors  in  the  United  States  under  the 
Chace  Act  will  be  fully  treated  in  the  part  of  this  work  dealing 

ratified  the  Convention.  France  adhered  to  the  Convention  on  3rd  July,  1897, 
Spain  on  29th  Dec.  1899,  Italy  18th  April,  1 900.  and  Belgium  in  1903.  The  adhesion 
of  these  European  countries  has  been  accepted  only  by  the  Argentine  Republic  and 
Uruguay.  The  Pan-American  Convention  was  signed  by  the  representatives  of 
seventeen  American  States,  viz.,  Argentine  Republic,  Bolivia,  Chili,  Colombia, 
Costa  Rica,  Dominican  Republic,  Ecuador,  Guatemala,  Hayti,  Honduras,  Mexico, 
Nicaragua,  Paraguay,  Peru,  Salvador,  United  States,  and  Uruguay.  It  has,  so  far, 
been  ratified  only  by  Guatemala,  Salvador,  Costa  Rica,  and  Paraguay. 

(a)  As  only  two  of  the  five  countries  that  have  ratified  this  Convention,  vie., 
Peru  and  Bolivia,  have  a  precise  law  on  the  subject  of  copyright,  the  application 
of  the  principle  seems  a  little  difficult. 

(ft)  The  provisions  of  these  Conventions  are  more  fully  set  out  in  the  part 
relating  to  Copyright  in  Foreign  Countries. 
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Cap.  i.  witb  Copyright  in  Foreign  Countries,  but  it  must  be  reinem- 
bered  that  the  rights  of  American  authors  in  Great  Britain 
and  her  possessions  do  not  rest  upon  any  treaty,  but  simply 
upon  the  ordinary  copyright  law  in  Great  Britain.  In  the 
year  1891  an  official  assurance  was  given  by  the  British 
Government,  acting  on  the  opinion  of  the  law  officers  of  the 
Crown,  to  the  President  of  the  United  States,  to  the  effect  that 
under  the  existing  English  legislature  a  foreigner  can  obtain 
copyright  upon  first  publication  of  his  work  in  any  part  of  the 
British  possessions,  and  that  simultaneous  publication  in  a 
foreign  country  does  not  prevent  the  author  from  acquiring 
British  copyright.  Residence,  it  was  stated,  in  some  part  of 
the  British  possessions  is  not  a  necessary  condition  to  obtain- 
ing the  protection  of  the  English  laws  concerning  copyright. 

We  have  in  an  earlier  part  of  this  work  considered  how  far 
this  opinion  truly  represents  the  English  law  as  to  literary 
copyright  (a).  As  to  copyright  in  paintings,  drawings,  and 
photographs  it  seems  undoubtedly  erroneous,  for  section  1  of  the 
Fine  Arts  Copyright  Act,  186  2  (J),  expressly  confines  copy- 
right in  those  productions  to  an  author  who  is  "  a  British  sub- 
ject or  resident  within  the  dominions  of  the  Crown."  Yet 
upon  the  faith  of  the  above  official  assurance,  the  President  of 
the  United  States  proclaimed  Great  Britain  as  entitled  to  the 
benefits  of  the  Chace  Act  (c). 

But,  in  any  case,  an  American  author  will  only  be  entitled 
to  copyright  in  Great  Britain  upon  complying  with  the  same 
conditions  as  a  British  subject.  He  must,  therefore,  publish 
simultaneously  in  Great  Britain  or  her  possessions  on  the  one 
hand  and  in  the  United  States  on  the  other  hand,  and  he  must 
"  register  at  Stationers'  Hall  and  deposit  the  necessary  copies  of 
his  work  where  this  would  be  required  from  a  British  author. 

{a)  Ants  p.  91  et  teq.  (ft)  25  k  26  Vict.  c.  68. 

\e)  And  see  under  "  Canada,"  /ntf. 


(      495      ) 


CHAPTER   II. 

COLONIAL   COPYRIGHT. 

The  rights  enjoyed  in    the  United  Kingdom  by  authors  of  Colonial 
works  first  published  in  the  colonies  and  those  enjoyed  in  the  oopy"^*- 
colonies  by  authors  of  works  first  published  in  the  United 
Kingdom   differ   materially,   the   former  being   governed    by 
Imperial  legislation,  the  latter  partly  by  Imperial  legislation 
and  partly  by  colonial. 

As  to  Literary  Copyright  the  Act  of  5  &  6  Vict.  c.  45, 
expressly  extends  copyright  to  every  part  of  the  British 
dominions  (a),  but  none  of  the  Acts  relating  to  artistic 
or  dramatic  ;  copyright  contain  any  similar  provision.  On 
the  other  hand,  the  Literary  Copyright  Act  did  not  confer 
copyright  in  the  United  Kingdom  on  works  first  published 
in  the  colonies  (6).  The  Fine  Arts  Copyright  Act,  1862, 
does  refer  to  the  British  dominions,  giving  copyright  in  all 
works  made  in  the  British  dominions  or  elsewhere  (c),  but  it 
has  been  held  that  there  is  nothing  to  extend  the  copyright 
throughout  the  British  dominions,  the  provisions  of  sections  8 
and  10,  providing  for  the  recovery  of  the  penalties  in  England, 
Scotland,  and  Ireland,  and  forbidding  the  importation  into  the 
United  Kingdom  of  copies  made  in  any  part  of  the  British 
dominions  indicating  a  contrary  intention  (d). 

Whilst,  therefore,  a  British  author  publishing  a  literary 
work  in  the  United  Kingdom  obtains  under  the  Literary 
Copyright  Act,  1842,  an  imperial  copyright,  extending  through- 
out the  British  dominions  (e)  and  is  thus  enabled  to  pre- 
vent piracies  in  any  colony,  a  British  artist  first  publishing 
in  the  United  Kingdom  obtains  no  imperial  copyright,  but, 
if  he   desires    to   prevent  infringements  in    a  colony,   must 

{a)  Sect.  29. 

{b)  This  is  now  remedied  by  the  International  Copyright  Act,  1886,  see  pott. 

(c)  Sect.  1.  (d)  Graves  4'  Co.  v.  Gorrie  (1903),  A.  C.  496. 

(<?)  The  "British  dominions"  means  "all  parts  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  the  islands  of  Jersey  and  Guernsey,  all  parts  of  the  East  and 
West  Indies,  and  all  the  colonies,  settlements,  and  possessions  of  the  Crown  which 
now  are  or  hereafter  may  be  acquired." 
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Cap-  u-     acquire  local  copyright  according  to  the  laws  of  the  particular 
colony. 
Foreign  By  section  17  of  the  Literary  Copyright  Act  all  persons 

J3hwde         ot^er  than,  the  proprietor  of  the  copyright  or  persons  authorised 
to  be  by  him  are  forbidden  to  import  into  any  part  of  the  British 

c?{onJef  int°  dominions,  for  sale  or  hire,  any  printed  book  first  composed  or 
written  or  printed  and  published  within  the  United  Kingdom, 
wherein  there  shall  be  copyright,  and  reprinted  in  any  country 
or  place  out  of  the  British  dominions,  under  penalty  of  £10, 
and  double  the  value  of  the  books  (a).  Complaints  arose, 
especially  from  Canada,  with  regard  to  this  prohibition.  It 
was  contended  that  in  the  sparsely  populated  colonies,  where 
the  circulating  library  system  did  not  prevail,  the  price  of 
English  books  was  practically  prohibitive,  whilst  English 
publishers  feared  to  issue  special  cheap  colonial  editions, 
because  they  would  not  be  able  to  prevent  their  re-importation 
into  Great  Britain.  With  a  view  to  remedy  these  grievances, 
in  1847  there  was  passed  an  Act,  which  is  still  in  force, 
commonly  known  as  the  Foreign  Reprints  Act  (b),  enabling 
the  Crown  by  Order  in  Council  to  suspend  the  prohibition 
against  importation  into  the  colonies  of  English  copyright 
works,  under  certain  conditions. 

The  Act  provides  that  in  case  the  legislative  authorities  in 
any  British  possession  shall  be  disposed  to  make  provision  for 
securing  or  protecting  the  rights  of  British  authors  in  such 
possession,  and  shall  pass  an  Act  or  make  an  Ordinance  for 
that  purpose,  and  shall  transmit  the  same  in  the  proper 
manner  to  the  Secretary  of  State,  in  order  that  it  may  be 
submitted  to  the  Crown,  and  in  case  the  Crown  should  be 
of  opinion  that  such  Act  or  Ordinance  is  sufficient  for  the 
purpose  of  securing  to  British  authors  reasonable  protection 
within  such  possession,  it  shall  be  lawful  for  the  Crown,  if  it 
think  fit  so  to  do,  to  express  its  royal  approval  of  such  Act  or 
Ordinance,  and  thereupon  to  issue  an  Order  in  Council  declaring 
that  so  long  as  the  provisions  of  such  Act  or  Ordinance  continue 
in  force  within  such  colony,  the  prohibitions  contained  in  the 
aforesaid  Acts  (i.e.t  the  Copyright  Act,  1842,  and  8  &  9  Vict, 
c.  93)  (c),  and  therein  before  recited,  and  any  prohibitions  con- 
tained in  the  said  Acts,  or  in  any  other   Acts,  against  the 

(a)  And  Bee  Customs  Consolidation  Act,  1876  (39  &  40  Vict  c.  36),  sects.  151  and 
152,  as  to  any  colony  not  making  entire  provision  for  the  management  and  regulation 
of  their  own  customs.  Black  v.  Imperial  Booh  Co,  (1903),  5  Ontario  L.  R.  184,  ante, 
p.  197. 

(ft)  10  &  11  Vict.  c.  95.  This  Act  may,  by  the  Short  Titles  Act,  1892,  be  cited  as 
the  Colonial  Copyright  Act,  1847. 

(r)  Since  repealed,  and  now  replaced  by  the  39  &  40  Vict.  c.  36. 
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importing,  selling,  letting  out  to  hire,  exposing  for  sale  or  hire,  Cap-  "■ 
or  possessing  foreign  reprints  of  books  first  composed,  written, 
printed,  or  published  in  the  United  Kingdom,  and  entitled  to 
copyright  therein,  shall  be  suspended  so  far  as  regards  such 
colony ;  and  thereupon  such  Act  or  Ordinance  shall  come  into 
operation,  except  so  far  as  may  be  otherwise  directed  by  such 
Order  in  Council.  Every  such  Order  in  Council  to  be  published 
in  the  '  London  Gazette,'  and  Orders  in  Council  and  the  colonial 
Acts  or  Ordinances  to  be  laid  before  Parliament  within  a 
certain  specified  time.  Accordingly,  the  following  colonies  have 
placed  themselves  within  the  provisions  of  this  Act,  viz.,  Antigua, 
25th  June,  1850(a);  Bahamas,  5th  June,  1849;  Barbadoes, 
29th  December,  1848;  Bermuda,  2nd  March,  1849;  British 
Guiana,  4th  November,  1851 ;  Canada,  24th  December,  1850, 
and  8th  July,  1868  (b) ;  the  Cape,  16th  March,  1855  ;  Grenada, 
13th  January,  1854;  Jamaica,  13th  January,  1854;  Mauritius, 
15th  April,  1853;  Natal,  22nd  May,  1857  ;  New  Brunswick, 
8th  September,  1848;  Newfoundland,  7th  August,  1849; 
Nova  Scotia,  8th  September,  1848  ;  Prince  Edward's  Island, 
3rd  November,  1848  ?  St.  Christopher,  20th  November,  1849  ; 
St.  Lucia,  19th  November,  1850  ;  St.  Vincent,  27th  August, 
1852 ;  and  Trinidad,  1875.  In  fact,  all  the  important  colonies 
with  the  exception  of  Australia.  The  understood  arrangement 
is,  that  English  publishers  shall  furnish  catalogues  of  their 
copyrights  to  the  custom-house  authorities  in  the  different 
colonies,  as  a  guide  for  exacting  what  is  termed  the  protective 
duties.  These  measures  are  next  to  inoperative,  and  the  whole 
thing  is  little  better  than  a  delusion  ;  so  little  is  collected,  that 
British  authors  and  publishers  reap  either  nothing  or  some 
paltry  and  insignificant  amount,  and  they  have  now  (c)  generally 
ceased  to  give  themselves  any  concern  in  the  matter.  In 
Canada  the  evil  was  experienced  to  a  greater  extent  than  in 
other  colonies.  Its  proximity  to  the  United  States  need  only 
be  recalled  to  mind  to  suggest  the  quarter  from  which  the 
unauthorized  reproductions  of  British  works  chiefly  proceeded. 
In  short,  unauthorized  cheap   reprints   of  British  copyright 

(a)  The  dates  are  the  dates  of  the  '  London  Gazette,'  containing  the  respective 
orders.    The  orders  themselves  are  dated  a  few  days  earlier. 

(b)  These  Orders  in  Council  seem  no  longer  to  be  in  force  as  to  Canada.     See 

JWit. 

(c)  A  ludicrous  but  significant  illustration  of  the  value  of  colonial  copyright  to 
English  authors  is  furnished  in  a  document  sent  in  1875  to  Archbishop  Trench  front 
Her  Majesty's  Treasury.  It  announced  that  the  sum  of  elevenpence  was  in  the 
hands  of  the  Paymaster-General,  and  would  be  paid  to  Dr.  Trench  on  presentation 
of  a  signed  receipt  It  appears  that  the  elevenpence  represented  the  whole  amount 
the  colonial  authorities  in  Canada  had  levied  on  the  Archbishop's  behalf  during 
nearly  as  many  years,  that  is,  at  the  rate  of  a  penny  a  year.  Yet  it  is  well  known 
that  Dr.  Trench's  books  had  there  a  large  and  constant  sale. 

2    I 
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cap.  it.     works  may  be  said  to  have  been  freely  imported  into  and  sold 
in  Canada  and  the  adjacent  provinces. 

These  statements  are  confirmed  by  a  letter  dated  the  11th 
of  June,  1868,  from  Mr.  John  Lovell  (a  Montreal  publisher) 
to  Mr.  Rose,  which  appears  in  the  correspondence  carried  on 
between  the  Canadian  Government  and  the  Imperial  authorities 
upon  the  subject  of  "  Copyright  Law  in  Canada/'  and  published 
some  years  ago.  Mr.  Lovell  says :  "  At  present  only  a  few 
hundred  copies  pay  duty,  but  many  thousands  pass  into  the 
country  without  registration,  and  pay  nothing  at  all ;  thus 
having  the  effect  of  seriously  injuring  the  publishers  of  Great 
Britain,  to  the  consequent  advantage  of  the  United  States.  I 
may  add  that,  on  looking  over  the  custom-house  entries  to-day, 
I  have  found  that  not  a  single  entry  of  an  American  reprint  of 
an  English  copyright  (except  the  reviews  and  one  or  two 
magazines)  has  been  made  since  the  3rd  day  of  April  last, 
though  it  is  notorious  that  an  edition  of  1000  of  a  popular 
work  coming  under  this  description  has  been  received  and  sold 
within  the  last  few  days  by  one  bookseller  in  this  city." 
The  Copy-  The  Royal  Copyright  Commissioners  in  their  report  in  June, 

mMoMnon  1878,  referring  to  the  operation  of  the  Colonial  Copyright  Act, 
the  Colonial    1847,  say,  "  so  far  as  British  authors  and  owners  of  copyright 
Ac£yi847.       ^"6  concerned,  the  Act  has  proved  a  complete  failure.    Foreign 
reprints  of  copyright  works  have  been  largely  introduced  into 
the  colonies,  and  notably  American  reprints  into  the  Dominion 
of  Canada ;  but  no  returns,  or  returns  of  an  absurdly  small 
amount,  have  been  made  to  the  authors  and  owners.    It  appears 
from  official  reports  that  during  the  ten  years  ending  in  1876, 
the  amount  received  from  the  whole  of  the  nineteen  colonies, 
which  have  taken  advantage  of  the  Act,  was  only£l  155  13*.2£<Z., 
of  which  £1084  13s.  ?>±d.  was  receive^  from  Canada;    and 
that,  of  these  colonies,  seven  paid  nothing  whatever  to  the 
authors,  while  six  now  and  then  paid  small  sums  amounting 
to  a  few  shillings  "  (a). 
cuRtomH  Section  1 5  2  of  the  Customs  Consolidation  Act  (b)  prohibits  the 

Act.P°  '  a  10n  importation  into  the  British  possessions  abroad  of  British  copy- 
right books  printed  or  reprinted  in  any  other  country,  provided 
the  proper  notices  be  given  to  the  customs  authorities  ;  but  this 
section  is  limited  by  section  1 5 1  of  the  same  Act,  which,  whilst 
declaring  that  the  Customs  Acts  are  to  extend  and  be  of  full 
force  and  effect  in  the  several  British  possessions  abroad,  excepts 

{a)  See  39  &  40  Vict  c.  36,  s.  42,  and  52  &  53  Vict.  c.  42 ;  from  1877  to  1895 
the  sum  of  £5278  was  collected  in  Canada, 
(ft)  39  &  40  Vict.  c.  36. 
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any  possession  which  "  shall  by  local  Act  or  ordinance  have  Cap.  ii. 
provided,  or  may  hereafter  with  the  sanction  and  approbation  ~ 
of  Her  Majesty  and  her  successors,  make  entire  provision  for 
the  management  and  regulation .  of  the  customs  of  any  such 
possession,  or  make  in  like  manner  express  provisions  in  lieu 
or  variation  of  any  of  the  clauses  of  the  said  Act  for  the  pur- 
poses of  such  provision."  Canada,  for  instance,  .does  make 
such  provision,  and  the  Act,  therefore,  does  not  apply  in  that 
colony  (a). 

The  suggestions  of  the  Royal  Copyright  Commissioners  on  Suggestions 
the  subject  of  colonial  copyright  were  numerous.    They  recom-  commis-ight 
mended  that  the  difficulty  of  securing  a  supply  of  English  sionere  as  to 
literature  at  cheap  prices  for  colonial  readers  should  be  met  in  copyright, 
two  ways :  first,  by  the  introduction  of  a  licensing  system  in 
the  colonies ;  and,  secondly,  by  continuing,  though  with  altera- 
tions, the  provisions  of  the  Colonial  Copyright  Act,  1847. 

In  proposing  the  introduction  of  a  licensing  system,  they  did 
not  intend  to  interfere  with  the  power  now  possessed  by  the 
colonial  legislatures  of  dealing  with  the  subject  of  copyright,  so 
far  as  their  own  colonies  are  concerned.  They  recommended 
that  in  case  the  owner  of  a  copyright  work  should  not  avail 
himself  of  the  provisions  of  the  copyright  law  (if  any)  in  a 
colony,  and  in  case  no  adequate  provision  be  made  by  republica 
tion  in  the  colony  or  otherwise,  within  a  reasonable  time  after 
publication  elsewhere,  for  a  supply  of  the  work  sufficient  for 
general  sale  and  circulation  in  the  colony,  a  licence  might,  upon 
an  application,  be  granted  to  republish  the  work  in  the  colony, 
subject  to  a  royalty  in  favour  of  the  copyright  owner,  of  not 
less  than  a  specified  sum  per  cent  on  the  retail  price,  as  might 
be  settled  by  any  local  law.  Effective  provision  for  the  due 
collection  and  transmission  to  the  copyright  owner  of  such 
royalty  should  be  made  by  such  law  (b). 

The  Commissioners  could  not  recommend  the  simple  repeal  Not  recom- 
of  the  Colonial   Copyright  Act,   1847.      They  believed  that|^derepenl 
although  the  system  of  republication  under  a  licence  might  be  £olon!al 
well  adapted  to  some  of  the  larger  colonies  which  have  printing  ac^Ts^t. 
and  publishing  firms  of  their  own,  and  which  could  reprint  and 
republish  for  themselves  with  every  prospect  of  fair  remunera- 
tion, it  would  be  practically  inapplicable  in  the  case  of  many 
of  the  smaller  colonies.     These  latter  at  present  depend  almost 
wholly  on  foreign  reprints  for  a  supply  of  literature ;  and  to 
sweep  away  the  Colonial  Copyright  Act,  1847,  without  estab- 

(a)  Black  v.  Imperial  Book  Co.  (1903),  5  Ontario  L.  R.  184. 
(*)  Par.  207. 
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Cap  ii.  lishing  some  other  system  of  supply  would  be  to  deprive  them 
in  a  great  measure  of  English  books  (a).  The  Commissioners 
considered  that  it  had  been  proved  that  the  existing  law  in 
the  different  colonies  had  failed  to  secure  remuneration  to 
proprietors  of  copyright,  and  therefore  they  suggested  that 
power  should  be  given  to  the  Crown  to  repeal  the  existing 
Orders  in  Qouncil,  and  that  no  future  Order  in  Council  should 
be  made  under  the  Act  until  sufficient  provision  had  been 
made  by  local  law  for  better  securing  the  payment  of  the  duty 
upon  reprints  to  the  owners  of  copyright  works  (b). 

It  appeared  to  the  Commissioners  that  possibly  some 
arrangement  might  be  effected  by  which  all  foreign  reprints 
should  be  sent  to  certain  specified  places  in  the  colony,  and 
should  be  there  stamped  with  the  date  of  admission  upon  pay- 
ment of  the  duty,  which  could  then  be  transmitted  here  to  the 
Treasury  or  Board  of  Trade  for  the  author.  All  copies  of 
foreign  reprints  not  so  stamped,  they  thought  should  be  liable 
to  seizure,  and  possibly  some  penalty  might  be  also  affixed  to 
the  dealing  with  unstamped  copies. 

And  having  regard  to  the  power  which  they  had  contem- 
plated, for  authors  to  obtain  colonial  copyright  by  republication 
in  the  colonies,  and  to  the  licensing  system  which  they  had 
suggested,  they  recommended  that  when  an  Order  in  Council 
for  the  admission  of  foreign  reprints  has  been  made,  such  re- 
prints should  not,  unless  with  the  consent  of  the  owner  of  the 
copyright,  be  imported  into  a  colony — 

1.  Where  the  owner  has  availed  himself  of  the  local  copy- 

right law,  if  any, 

2.  Where  an  adequate  provision,  as  pointed  out  above,  has 

been  made ;  or, 

3.  After  there  has  been  a  republication  under  the  licensing 

system  (c). 
And,  lastly,  the  Commissioners  were  of  opinion  that  colonial 
reprints  of  copyright  works  first  published  in  the  United  King- 
dom should  not  be  admitted  into  the  United  Kingdom  without 
the  consent  of  the  copyright  owner ;  and  conversely,  that  re- 
prints in  the  United  Kingdom  of  copyright  works  first  published 
in  any  colony,  should  not  be  admitted  into  such  colony  without 
the  consent  of  the  copyright  owners  (d). 
Colonies  now       In  the  case  of  Boutledge  v.  Low  (t),  Lords  Cairns,  Cranworth, 
right  inPthe    Chelmsford,  Westbury,  and  Colonsay  unanimously  held  that  to 

United 

Kingdom.  (a)  Par.  211.  (6)  Par.  213. 

(<?)  Pare.  215,  216.  (d)  Pare.  225,  226. 

(e)  (1868),  L.  R.  3  H.  L.  100. 
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acquire  a  copyright  under  5  &  6  Vict.  c.  45,  the  work  must  be  CAP- IJ- 
first  published  in  the  United  Kingdom.  The  law,  therefore,  ~~ 
was  that  if  a  literary  or  musical  work  were  first  published  in 
the  United  Kingdom,  it  would  be  protected  from  infringement 
in  any  part  of  the  British  dominions ;  but  if,  on  the  other  hand, 
any  such  work  were  first  published  in  India,  Canada,  Jamaica, 
or  any  other  British  possession  not  included  in  the  United 
Kingdom,  no  copyright  could  be  acquired  in  that  work,  except- 
ing only  such  (if  any)  as  the  local  laws  of  the  colony,  &c, 
where  it  is  first  published  might  afford. 

This  opinion  caused  great  and  general  dissatisfaction  in  the 
colonies  and  India ;  it  either  destroyed  all  copyright  property 
in  the  numerous  works  since  1842,  which  had  been  first  pub- 
lished there,  or  rendered  such  property  comparatively  worth- 
less ;  and  this  hardship  was  increased  by  the  fact  that,  since 
1842,  it  had  been,  and  still  is,  compulsory  upon  all  publishers 
in  the  British  dominions,  gratuitously  to  send  one  copy  of  every 
book  published  by  them  to  the  British  Museum,  and  on  appli- 
cation four  to  the  libraries  of  Oxford,  Cambridge,  &c. 

This  grievance  is  now  removed  by  the  International  Copyright 
Act,  1886,  which,  by  section  8,  provides  that  the  Copyright 
Acts  (a)  shall,  subject  to  the  provisions  of  the  Act  of  1886, 
apply  to  a  literary  or  artistic  work  first  produced  in  a  British 
possession  in  like  manner  as  they  apply  to  a  work  first  produced 
in  the  United  Kingdom:  provided  (a)  that  the  enactments 
respecting  the  registry  of  the  copyright  in  such  work  shall  not 
apply  if  the  law  of  such  possession  provides  for  the  registration 
of  such  copyright ;  and  (b)  that  where  such  work  is  a  book  the 
delivery  to  any  persons  or  body  of  persons  of  a  copy  of  any 
such  work  shall  not  be  required.  If,  therefore,  in  the  particular 
colony  there  is  no  provision  for  registration,  then  the  registra- 
tion must  be  effected  in  this  country. 

It  follows,  therefore,  that  a  book  produced  in  the  colonies 
obtains  at  once  the  same  copyright  throughout  the  British 
dominions  that  it  would  have  enjoyed  if  first  produced  in  the 
United  Kingdom  (b).     But  it  has  been  held  that  the  author  of 

(a)  i.«.,  The  Engraving  Copyright  Acts,  1734  and  1766  ;  The  Copyright  Act,  1775  ; 
The  Printe  Copyright  Act,  1777  ;  The  Sculpture  Copyright  Act,  1814  ;  The  Dramatic 
Copyright  Act,  1833 ;  The  Lectures  Copyright  Act,  1835  ;  The  Prints  and  Engravings 
Copyright  Act,  1836;  The  Cofryright  Act,l  1836;  The  Copyright  Act,  1842  ;  The 
Colonial  Copyright  Act,  1847  ;  and  the  Fine  Arts  Copyright  Act,  1862. 

(b)  Section  8  of  the  International  Copyright  Act,  1886,  provides  that  nothing  in 
the  Copyright  Acts,  or  that  Aot  shall  prevent  the  passing  in  a  British  possession  of 
any  Act  or  Ordinance  respecting  the  copyright  within  the  limits  of  such  possession 
of  works  first  produced  in  that  possession.  No  local  Act  can,  however,  limit  the 
imperial  copyright  conferred  by  the  Act  of  1842.  It  will  be  noticed  that  there  is 
nothing  to  restrict  the  form 'of 'copyright  to  the  term  which  the  author  enjoy* 
according  to  the  local  laws  of  his  colony. 
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cap.  ii.  a  work  of  art  published  in  the  United  Kingdom  does  not, 
under  the  25  &  26  Vict.  c.  68,  obtain  copyright  in  any  part  of 
the  British  dominions  outside  the  United  Kingdom,  although 
it  is  provided  by  section  9  of  the  Act  of  1886  "  that  this  Act 
shall  apply  to  every  British  possession  as  if  it  were  part  of  the 
United  Kingdom  "  (a).  Apparently,  therefore,  a  work  of  art 
produced  in,  say,  Canada  enjoys  copyright  in  the  United  King- 
dom,  and  in  the  countries  of  the  Copyright  Union,  but  not  in 
Australia,  India,  and  other  British  possessions. 
Evidence  of  It  is  further  provided  by  section  8  of  the  Act  of  1886  that 
cop°n,ffht  where  a  register  of  copyright  in  books  is  kept  under  the  authority 
of  a  Government  of  a  British  possession,  an  extract  from  that  re- 
gister purporting  to  be  certified  as  a  true  copy  by  the  officer  keep- 
ing it,  and  authenticated  by  the  public  seal  of  the  British  posses- 
sion, or  by  the  official  seal,  or  the  signature  of  the  governor  of  a 
British  possession,  or  of  a  colonial  secretary,  or  of  some  secretary 
or  minister  administering  a  department  of  the  Government  of 
a  British  possession,  shall  be  admissible  in  evidence  of  the  con- 
tents of  the  register. 

It  would  appear  from  the  terms  of  this  provision  that  it 
would  only  apply  to  the  registration  of  works  other  than  books, 
if  their  registration  were  contained  in  a  register  of  books. 

Where,  before  the  passing  of  the  Act  of  1886,  an  Act  or 
Ordinance  has  been  passed  in  any  British  possession  respecting 
copyright  in  any  literary  or  artistic  works,  an  Order  in  Council 
may  be  made  modifying  the  Copyright  Acts  and  the  Act  of 
1886,  so  far  as  they  apply  to  such  British  possession  and  to 
literary  and  artistic  works  produced    therein  (i).     It  is  also 
provided  that  fresh  colonial  legislation  may  be  passed  and  hold 
good  within  the  limits  of  the  colony  passing  it  (c). 
Law  previous       Previous  to  the  International  Copyright  Act,  1886,  and  the 
international  ^erne  Convention,  a  foreign  author  registering  in  London  a 
Copyright       book  first  published  in  a  federated  country,  and  also  delivering 
Act,  1886.       -m  LQn(ion  a  COpy  -m  the  prescribed  manner,  became  entitled 
to  sue  in  respect  of  any  infringement  taking  place  in  the 
British  possessions.     It  is  clear  that  as  all  the  provisions  as  to 
registration  and  deposit  under  the  former  Acts  referred  to  the 
United  Kingdom,  no  colonial  registration  or  preliminary  forma- 
lities in  reference  to  the  colonies  were  necessary. 
Position  of  It  will  be  well  briefly  to  consider  the  position  of  the  colo- 

underBerne    n*eb  un^er  fcbe  International  Copyright  Acts   and  the  Berne 
Convention.    Convention, 

(a)  Graves  4'  Co.  v.  Gorrie  (1903),  A,  C.  496. 

(b)  Sect.  8,  (c)  lb. 
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There  are  two  sections  of  the  Act  of  1886  which  deal  with     cap.  ii. 
the  question,  the  9th  and  10th. 

The  former  provides  that  where  it  shall  appear  to  the 
Crown  expedient  that  an  Order  in  Council  under  the  Inter- 
national Copyright  Acts  made  after  the  passing  of  this  Act  (a), 
as  respects  any  foreign  country  shall  not  apply  to  any  British 
possession,  it  shall  be  lawful  for  the  Crown  by  the  same  or 
any  other  Order  in  Council  to  declare  that  such  Order  and  the 
International  Copyright  Acts  and  the  Act  of  1886,  shall  not, 
and  the  same  shall  not  apply  to  such  British  possession,  except 
so  far  as  is  necessary  for  preventing  any  prejudice  to  any  rights 
acquired  previously  to  the  date  of  such  order ;  and  the  expres- 
sions in  the  said  Acts  relating  to  the  dominions  of  the  Crown 
shall  be  construed  accordingly ;  but  save,  as  provided  by  such 
declaration  the  said  Acts  and  the  Act  of  1886  shall  apply  to 
every  British  possession  as  if  it  were  part  of  the  United  Kingdom. 

The  expression  "  British  possession  "  is  defined  to  mean  and  «  British 
"  include  any  part  of  Her  Majesty's  dominions  exclusive  of  the  p088688*011* ■" 
United  Kingdom " ;  and  where  parts  of  such  dominions  are 
under  both  a  central  and  a  local  legislature,  all  parts  under 
one  central  legislature  are  for  the  purposes  of  the  definition  to 
be  deemed  to  be  one  British  possession  (ft). 

The  19th  Article  of  the  Berne  Convention  provides  that  the 
federated  countries  shall  have  the  right  to  introduce  into  the 
Convention  their  colonies  or  foreign  possessions.  They  may  . 
do  this  either  by  a  general  declaration  comprehending  all  their 
colonies  or  possessions  within  the  accession,  or  by  specially 
naming  those  comprised  therein,  or  by  simply  indicating  those 
which  are  excluded.  By  the  procts  verbal  de  signature,  France 
declared  the  accession  of  all  the  French  colonies,  and  Great 
Britain,  under  this  article  declared  that  her  accession  to  the 
Convention  for  the  protection  of  literary  and  artistic  works, 
was  for  the  United  Kingdom  of  Great  Britain  and  Ireland  and 
all  the  colonies  and  foreign  possessions  of  Her  Britannic 
Mtyesty  (c).  At  the  same  time  this  country  reserved  the 
power  of  announcing  at  any  time  the  separate  denunciation  of 
the  Convention  {d)y  by  one  or  several  of  the  foreign  colonies  or 

(a)  The  Act  of  1886.  (b)  Sect.  11. 

(c)  Great  Britain  also  ratified  the  Additional  Act  of  Paris  "on  behalf  of  the 
United  Kingdom,  as  well  as  of  all  the  British  colonies  and  possessions." 

(d)  If  any  colony  were  to  require  the  mother  country  to  denounce  the  Convention 
so  far  as  that  colony  were  concerned,  the  Crown  would  seem  to  have  power  under 
section  9  of  the  International  Copyright  Act,  1886,  to  deprive  that  colony  of  the 
benefits  of  section  8  of  the  same  Act,  under  which  colonial  works  acquire  copyright 
in  Great  Britain  ;  so  far,  however,  the  only  colony  that  has  shown  any  disposition 
to  retire  from  the  Union  has  been  Canada. 
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possessions  in  the  manner  provided  by  Article  20  of  the 
Convention,  namely : — India,  the  Dominion  of  Canada,  New- 
foundland, the  Cape,  Natal,  New  South  Wales,  Victoria, 
Queensland,  Tasmania,  South  Australia,  Western  Australia,  and 
New  Zealand. 

The  rights  of  foreigners  in  the  British  colonies  depend  upon 
the  International  Copyright  Acts,  the  Orders  in  Council  made 
thereunder,  and  the  Berne  Convention  with  the  Additional 
Act  of  Paris.  The  Order  in  Council  of  28th  November,  1887, 
provides  that  the  author  of  a  literary  or  artistic  work  produced 
in  one  of  the  foreign  countries  of  the  Copyright  Union  shall 
have  as  respects  that  work  "  throughout  Her  Majesty's  do- 
minions the  same  right  of  copyright  ...  as  if  the  work  had 
been  first  produced  in  the  United  Kingdom,  and  shall  have 
such  right  during  the  same  period  "  (a).  According  to  this  pro- 
vision a  foreigner  belonging  to  one  of  the  countries  of  the 
Copyright  Union  obtains  in  the  British  colonies  not  the  pro- 
tection accorded  by  the  local  laws  of  the  particular  colony  but 
the  protection  which  an  author  would  obtain  in  the  colonies 
who  published  in  the  United  Kingdom.  He  therefore  obtains 
copyright  under  the  Act  of  1842  for  books  throughout  the 
British  possessions,  but  it  is  more  doubtful  whether  he  obtains 
copyright  in  a  work  of  art.  As  we  have  seen,  it  has  been  held 
that  a  picture  published  in  Great  Britain  does  not  obtain 
colonial  copyright  (ft),  but  it  is  conceived  that  a  foreign  artist 
may  perhaps  be  placed  in  a  more  favourable  position  than  the 
British,  by  reason  of  the  closing  words  of  section  9  of  the  Act 
of  1886,  which  enact  that  "the  said  Acts  and  this  Act  shall 
apply  to  every  British  possession  as  if  it  were  part  of  the 
United  Kingdom."  As  an  artist  publishing  in  the  United 
Kingdom  would  clearly  have  copyright  in  his  picture  there,  it 
might  possibly  be  contended  that  these  words  operate  to  ex- 
tend the  foreigner's  rights,  though,  according  to  the  decision 
above  referred  to,  they  do  not  so  operate  with  regard  to  a 
British  artist's  rights. 

The  rights  of  colonial  subjects  in  the  foreign  countries  ot 
the  Copyright  Union  do  not  depend  upon  the  International 
Copyright  Acts  and  the  Orders  in  Council  thereunder,  so  the 
peculiar  wording  of  those  provisions  need  not  be  considered. 
These  rights  depend  simply  upon  the  Berne  Convention  and 
the  legislation  conferring  copyright  in  the  particular  foreign 

(a)  Clause  3.    Clause  3  of  the  Order  in  Council  of  30th  April,  1894,  putting  the 
treaty  with  Austria  into  effect  is  similarly  worded. 

(b)  Cfrave*  #  Ot.  v.  Oorrie  (1903),  A.  C.  496. 
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country.  A  suggestion  has  been  made  (a)  that  the  language  CAP-  n- 
of  Article  19  implies  the  introduction  of  the  colonies  or  foreign 
possessions  as  part  of  the  mother  country  and  not  as  distinct 
countries.  It  is,  however,  submitted  that  the  preferable  con- 
struction is  that  the  various  colonies  for  the  purpose  of 
obtaining  copyright  in  foreign  countries  are  to  be  treated  as 
distinct  countries,  except  that  their  adherence  or  denunciation 
is  to  be  conveyed  through  the  mother  country. 

The  point,  no  doubt,  is  of  importance,  because,  for  the  pur- 
pose of  Article  2  of  the  Convention,  it  has  to  be  determined 
what  is  the  "  country  of  origin  "  of  a  work — is  it  the  mother 
country  or  is  it  the  colony  ?  The  question  is,  when  that  article 
provides  that  the  formalities  necessary  to  obtain  protection  are 
those  prescribed  by  the  legislation  of  the  "  country  of  origin 
of  the  work,"  does  it  mean,  in  the  case  of  a  colony,  the  for- 
malities required  by  the  legislation  of  the  colony  or  the  mother 
country  of  which  such  colony  is  a  dependency  ?  For  instance, 
if  a  work  be  first  published  in  New  Zealand,  must  it  be  regis- 
tered at  Stationers'  Hall  in  order  to  obtain  copyright  under 
the  Berne  Convention.  It  is  submitted  that  the  colonial 
copyright  that  is  protected  in  these  foreign  countries  is  the 
copyright  conferred  by  section  8  of  the  Act  of  1886,  and, 
consequently,  that  if  the  colony  provides  for  registration  that 
will  be  sufficient ;  if  not,  then  registration  in  England  is  neces- 
sary. Therefore,  an  author  who  publishes  in  a  colony  which 
has  no  copyright  legislation  will,  it  is  conceived,  on  registering 
in  England,  acquire  copyright  both  in  Great  Britain  and  in  all 
the  countries  belonging  to  the  Copyright  Union. 

(a)  Cutler,  Smith,  and  Weatherley  on  Musical  and  Dramatic  Copyright. 
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CHAPTER  III. 

LOCAL   COPYRIGHT   LAWS  OF  BRITISH  COLONIES  AND  POSSESSIONS. 

AUSTRALASIA. 

The  Australian  Colonies  have  all  legislation  of  their  own 
respecting  copyright :  this  legislation  is,  for  the  most  part,  a 
copy  of  the  English  law,  but  it  is  inclined  to  lag  behind,  and 
only  follows  the  changes  of  the  English  law  at  a  respectful 
distance  of  time.  All  appear  to  have  established  registries  for 
copyright,  except  Tasmania. 

NEW   SOUTH    WALES, 

Act  of  1879.  The  Copyright.  Act,  1879  (42  Vict.  No.  20),  was  passed  in 
1879  to  secure  to  proprietors  of  works  of  literature  and  fine 
art,  and  to  proprietors  of  designs  for  articles  and  works  of 
manufacture  and  art,  the  copyright  of  such  works  and  designs 
for  a  limited  period  (a).  The  Act  came  into  force  on  the  1st 
of  July,  1879. 
Definitions.  "  Book  "  is  defined  as  in  the  (Imperial)  Copyright  Act,  1 842, 
and  "  dramatic  or  musical  production  "  as  "  dramatic  piece  "  in 
the  said  Act. 

"  Engraving  "  includes  every  work  made  upon  a  plate,  block, 
or  slab  of  any  material  by  engraving,  lithography,  or  any  other 
process,  whereby  impressions  may  be  taken  from  such  plate, 
block,  or  slab. 

"  Drawing  and  painting  "  include  every  drawing  and  painting 
made  in  any  manner  and  material  and  by  any  process. 

"  Photograph "  includes  any  photograph  or  other  similar 
work  which  shall  be  produced  by  the  action  of  light  or  any 
chemical  process. 

(a)  It  has  been  held  in  New  South  Wales  that  the  proprietor  in  Great  Britain  of 
the  sole  right  of  representing  a  dramatic  work  can,  under  the  3  Will.  IV.  c.  15  and 
5  &  6  Vict.  o.  45,  assign  to  another  that  right  in  the  Australian  Colonies,  and  the 
a*t>ignee  can  sue  in  his  own  name  in  those  colonies  to  restrain  the  infringement  of 
his  right.     Holt  v.  Woods  (18%),  17  N.  S.  W.  B.  36. 
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"  Work  of  sculpture  "  includes  any  piece  of  sculpture  whether    Cap.  ul 
in  the  round,  in  relief,  or  intaglio,  made  in  any  material,  and  New  south 
by  any  process.  Walks. 

Copyright  means  the  sole  and  exclusive  right  and  liberty 
of  making,  printing,  writing,  drawing,  painting,  photographing, 
or  otherwise  howsoever  multiplying  copies  of  any  matter,  thing, 
or  subject  to  which  the  said  word  is  herein  applied,  or  to  which 
any  original  design  has  been  applied. 

Proprietor  includes  the  author  of  books,  &c,  unless  exe- 
cuted on  behalf  of  others  for  value  in  which  case  the  latter 
are  to  be  considered  proprietors  and  entitled  to  be  registered ; 
and  also  includes  assignees  or  partial  assignees  of  copyright, 
and  persons  to  whom  copyright  is  bequeathed  or  on  whom  it 
devolves. 

Fart  I.  of  the  Aot  relates  to  literary,  dramatic,  and  musical  Literary, 
works,  and  is  substantially  identical  with  the  Imperial  Copy-  SuSSa^c^v- 
right  Acts  relating  to  the  same  subject-matter,  i,e.t  the  Copy-  right, 
right  Act,  1842,  the  Dramatic  Copyright  Act,  1833,  and  the 
Lectures  Copyright  Act,  1835.     Ss.  3  to  17  correspond  to  ss.  3, 
5,  6,  7,  10,  11,  13,  15,  16,  17,  18,  19,  22,  23,  and  24  of  the 
Copyright  Act,  1842,  with  the  following  modifications  : 

The  Governor  instead  of  the  Privy  Council  is  to  license  the 
republication  of  books  on  the  complaint  of  the  Attorney-General. 

Copies  of  books  are  to  be  delivered  to  the  Free  Public 
Library  and  the  University  of  Sydney;  delivery  to  be  made 
within  two  months  after  first  sale,  publication,  or  offering  for 
sale  in  the  colony.  The  penalty  for  default  is  a  sum  not 
exceeding  £10. 

A  Book  of  Registry  is  to  be  kept  at  the  Registry  appointed 
by  the  Act. 

Piracy  in  the  colony  only  is  restrained:  in  addition  to  a 
right  of  action  against  him,  the  offender  is  also  to  be  liable  to 
a  penalty  not  exceeding  £10  for  each  offence,  to  be  recovered 
in  a  summary  manner  with  full  costs. 

Importation  into  the  colony  is  alone  restrained. 

Registration  is  a  condition  precedent  of  the  right  to  sue  in 
the  case  of  dramatic  pieces  as  well  as  books,  but '  an  exception 
is  made  in  the  case  of  lectures. 

Sects.  1 8  and  1 9  are  equivalent  to  ss.  2  0  and  2 1  of  the  Copyright 
Act,  1842,  and  ss.  1  and  2  of  the  Dramatic  Copyright  Act,  1833. 

Sects.  20, 21, 22,  23,  and  24  correspond  to  ss.  1, 2, 3, 4  and  5  of 
the  Lectures  Copyright  Act,  1835. 

The  required  notice  is  to  be  given  twice  in  a  newspaper 
circulating  in  the  locality  where  a  lecture  is  given. 
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cap.  hi  Part  II.  relates  to  the  Fine  Arts,  and  with  the  important 
New  south  exception  that  a  more  limited  term  of  duration  is  given ;  and 

Wales-  that  the  Act  also  provides,  as  to  sculptures  and  engravings 
Fine  arts       throughout,  is  substantially  identical  with  the  Fine  Arts  Copy- 

copyright.        rfght  Aot    1862> 

Sects.  25  to  33  correspond  to  ss.  1,  2,  4  to  8,  10,  and  11  of 
the  last-named  Act,  with  the  following  modifications : 

Authors  must  be  British  subjects,  or  resident  in  the  colony : 
fourteen  years'  protection  only  is  given,  which,  in  the  case  of 
photographs,  is  reduced  to  three. 

Omission  to  register,  it  is  expressly  provided,  shall  only 
affect  the  right  to  sue.  A  register  of  the  works  to  which  this 
part  of  the  Act  applies  is  to  be  kept  at  the  registry.  Recovery 
of  penalties  follows  the  English  procedure :  jurisdiction  is  also 
given  where  the  offender  has  his  place  of  business. 

Importation  into  the  colony  only  is  restrained. 

Designs.  Part  III.  relates  to  designs,  and  incorporates  5  &  6  Vict. 

c.  100,  6  &  7  Vict.  c.  67,  and  21  &  22  Vict.  c.  70. 

Sect  34  is  a  combination  of  s.  3  of  the  5  &  6  Vict.  c.  100, 
s.  3,  and  6  &  7  Vict,  c  67,  s.  2. 

The  designs  protected  are  any  new  and  original  designs  of 
any  artistic  or  work  of  manufacture  or  art,  and  whether  such 
article  or  work  be  for  purposes  of  utility,  ornament,  or  other- 
wise, and  whether  such  design  be  applicable  to  the  ornamenta- 
tion only  of  any  article  or  work  of  manufacture  or  art,  or  to 
the  pattern,  shape,  configuration,  or  ornamentation  of  any 
substance,  artificial  or  natural,  or  partly  artificial  and  partly 
natural,  and  whether  such  design  be  applicable  to  two  or  more 
of  such  purposes,  .  .  .  following  onwards  s.  3  of  5  &  6  Vict, 
c.  100. 

Protection  is  given  in  the  first  five  classes  for  three  years,  in 
the  remaining  nine  for  two  years ;  the  classes  agree  with  those  in 
the  English  Act,  except  that  class  2  includes  articles  of  stone, 
cement  or  plaster ;  ivory,  bone,  and  papier  m&ch6,  and  other 
solid  substances  not  in  the  previous  classes  (see  13  &  14  Vict. 
c,  104,  s.  8),  are  put  in  a  separate  class,  No.  5. 

Class  7  corresponding  to  class  6  of  the  English  Acts  includes 
tapestry,  floor-cloth,  and  oil-cloth  (see  6  &  7  Vict.  c.  65, 
s.  5). 

Sect.  35  corresponds  to  s.  4  of  the  5  &  6  Vict  c.  100  and 
21  &  22  Vict  o.  70,  s.  4. 

Sect  36  corresponds  to  s.  15  of  the  5  &  6  Vict,  c.  100  and 
21  &  22  Vict  c  70,  s.  5,  providing  that  there  must  be  furnished 
on  registration  a  model  or  pattern  as  well  as  two  copies,  && 
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of  the  design.     The  model  or  pattern  may  be  dispensed  with    Cap.  hi. 
by  the  Attorney-General.  New  south 

Sects.  37  to  44  correspond  with  sp.  16,  6,  17,  7,  8,  9,  10.     Walbs- 
and  11  of  the  5  &  6  Vict.  c.  100. 

The  penalty  for  piracy  is  not  to  exceed  £50,  and  if  sued  for 
summarily  not  more  than  £20.  Jurisdiction  is  also  given 
where  the  offender  has  his  place  of  business. 

Part  IV.  of  the  Act  contains  miscellaneous  provisions : 

Sect.  45  corresponds  to  5  &  6  Vict.  c.  100,  s.  19. 

Sect.  46  corresponds  to  5  &  6  Vict.  c.  45,  s.  12. 

Sect.  47  corresponds  to  25  &  26  Vict.  c.  68,  s.  3. 

Sect.  48  corresponds  to  the  last  part  of  5  &  6  Vict.  c.  45, 
s.  26,  relating  to  the  limitation  of  actions. 

Sect.  49  corresponds  to  25  &  26  Vict.  c.  68,  s.  9.  It  provides 
that  actions  for  infringement  must  be  brought  in  the  Supreme 
Court  and  that  injunctions  may  be  granted. 

Sect.  50  provides  that  the  registrar  may  amend  entries  at 
the  request  of  the  proprietor,  and  contains  a  provision  similar 
to  that  contained  in  5  &  6  Vict.  c.  45,  s.  14. 

Sect.  51  corresponds  to  s.  9  of  the  6  &  7  Vict.  c.  68. 

Sects.  52,  53,  and  54  relate  to  the  appointment  of  registrars, 
&c,  the  seal  of  the  registry  office,  and  fees  respectively. 

Sect.  55  provides  that  nothing  in  the  Act  contained  shall 
be  deemed  to  affect  the  law  of  copyright  as  applicable  to  the 
colony  by  any  imperial  statute  then  in  force,  and  also  that 
persons  in  the  colony  may  copy  paintings,  &c,  in  public 
museums. 

In  1899  the  Book  Purchasers'  Protection  Act,  1899  (69  Vict.  Book  Act  of 
No.  25),  was  passed  repealing  an  earlier  of  1890.  It  provides  1897# 
that  every  contract  for  the  purchase  of  books,  engravings, 
lithographs,  pictures,  or  other  like  matter  shall  be  void,  where 
the  books  or  any  volumes  or  numbers  thereof  are  not  to  be 
delivered  to  the  purchaser  at  the  date  of  the  contract  in  a 
completed  form,  unless  the  purchaser  has  signed  an  agreement 
in  a  special  form  containing  words  limiting  the  liability  of  the 
purchaser. 

The  vendor  is  at  the  time  of  signing  the  agreement  to  give 
a  duplicate  thereof  to  the  purchaser,  and  cannot  recover  unless 
he  produces  an  acknowledgment  by  the  purchaser  of  receiving 
such  duplicate. 

The  court  may  determine  the  value  of  any  printed  matter 
in  actions  on  contracts,  proof  to  be  on  the  vendor. 

New  South  Wales  is  not  a  party  to  the  British  Copyright 
Treaty  with  Austria. 
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Cap.  III. 

New 
Zealand. 


NEW   ZEALAND. 


Copyright  in 
books. 


Penalty. 


An  Act  passed  in  1842  (5  Vict.  No.  18)  regulates  copyright 
in  books.  It  provides  that  the  author  of  any  printed  and  pub- 
lished book  shall  have  the  sole  right  of  printing  and  reprinting 
it  for  twenty-eight  years  from  first  publication,  and  if  the  author 
is  living  at  the  end  of  that  period  for  the  residue  of  his  life  (a). 

Persons  printing  or  importing  protected  books  or  knowingly 
selling  the  same  or  having  them  in  their  possession,  shall  be 
liable  to  an  action  in  which  double  costs  shall  be  allowed,  and 
if  verdict  is  given  against  him,  the  offender  shall  forfeit  £50 
to  the  Government  (6). 

In  1877,  the  "Fine  Arts  Copyright  Act,  1877"  (41  Vict. 
No.  17),  was  passed. 

The  Act  provides  for  copyright  in  any  original  painting, 
drawing,  engraving,  useful  or  ornamental  design,  sculpture, 
photograph,  and  the  negative  in  any  photograph :  and  is  with 
the  exception  of  the  introduction  of  designs,  substantially 
identical  with  the  Fine  Arts  Copyright  Act,  1862. 

A  register  is  to  be  kept  at  Wellington:  in  the  case  of  a 
photograph,  a  positive  photograph  upon  paper  is  to  be  furnished 
to  the  registrar. 

Any  officer  omitting  or  falsely  making  an  entry  is  to  be 
guilty  of  misdemeanor. 

The  penalties  for  signing  or  affixing  a  name,  initials,  or 
monogram  shall  only  be  incurred  if  the  person  whose  name, 
&c,  was  signed  or  affixed  was  living  at  or  within  seven  years 
next  of  the  time  of  offence. 

Pecuniary  penalties,  &c,  may  be  recovered  by  summary 
proceeding  before  a  resident  magistrate  or  two  justices  of  the 
peace,  having  jurisdiction  where  the  offence  was  committed  or 
the  complainant  resides. 
Photographg.  The  Photographic  Copyright  Act,  1896  (No.  16),  provides  that 
photographs  other  than  portraits  or  photographs  of  any  sub- 
ject for  taking  which  valuable  consideration  has  been  given, 
are  to  be  protected  in  favour  of  the  person  or  firm  taking  and 
producing  the  same  for  a  period  of  five  years,  if  the  word 
"  protected  "  with  the  name  of  the  taker  and  date  of  taking 
are  made  part  of  the  original  plate  and  clearly  appear  in  each 
reproduction  thereof. 

Industrial  designs  are  protected  by  the  "  Patents,  Designs, 


(«)  See  54  Geo.  III.  a  156. 

(ft)  Barton's  Practical  Statutes  of  New  Zealand,  vol.  it  p.  1218. 
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and  Trade  Marks  Act,  1889  "(No.    12),  as  amended  by  the  Cap.  ill. 
Amendment  Act   of   1897    (No.    8),   which   is   substantially       new 

identical  with  the  Imperial  Patents,  Designs,,  and  Trade  Marks  ZEALANP- 
Act,  1883,  as  amended. 

QUEENSLAND. 

The  Colonial  Act  affecting  copyright  in  books  and  dramatic  Copyright 
pieces  is  "  The  Copyright  Registration  Act  (Queensland),  1887  "  Acf^ssT.011 
(51  Vict.  No.  2),  the  effect  of  which  is  shortly  given. 

After  a  preamble  referring  to  the  International  Copyright 
Act,  1886  (49  &  50  Vict.  c.  33),  and  stating  that  it  was  advis- 
able to  make  provision  for  the  registration  of  copyright  in 
literary  and  artistic  works  in  Queensland,  and  for  keeping  a 
register  of  copyright,  it  enacts  (s.  2)  that  the  Imperial  Copy- 
right Acts  may  be  cited  as  citable  in  the  Short  Titles  Act, 
1892. 

The  terms  u  book "  and  "  dramatic  piece "  are  respectively 
defined  as  in  the  Copyright  Act,  1842. 

Sect.  3  provides  that  there  is  to  be  kept  at  Brisbane  a  Register, 
register  of  copyright  in  books  and  dramatic  pieces  published 
in  Queensland,  in  which  shall  be  recorded  the  title  of  the 
work,  the  name  of  the  publisher  and  the  place  of  publication, 
the  name  and  place  of  abode  of  the  proprietor  of  the  copy- 
right, and  the  date  of  the  first  publication  or  first  performance 
in  Queensland. 

By  section  4,  the  proprietor  of  copyright  in  any  such  work 
published  in  Queensland  may  cause  the  same  to  be  registered. 

He  is  to  deliver  a  statement  giving  the  particulars  previously 
required,  and  pay  the  sum  of  5«. 

In  the  case  of  MS.  dramatic  or  musical  compositions  it  is 
sufficient  to  register  the  title,  the  name  and  place  of  Abode  of 
the  author  or  composer,  the  name  and  place  of  abode  of  the 
proprietor,  and  the  time  and  place  of  first  performance. 

Under  section  5  any  registered  proprietor  may  assign  his  Assignment 
interest  by  delivering  to  the  registrar  a  memorandum  of  such  of  c°Pypi&ht 
assignment,  and  of  the  name  and  place  of  abode  of  the  assignee, 
attested  by  a  justice.     Fee  5s. 

Such  assignment  shall  be  registered,  and  shall  then  be 
effectual  in  law  to  all  intents  and  purposes  whatsoever  without 
being  subject  to  stamp  duty. 

By  section  6  persons  aggrieved  by  an  entry  in  the  register 
may  apply  to  the  Supreme  Court,  who  may  order  the  entry  to 
be  varied  or  expunged. 

Sect  7   enacts  that  copies  of  books  and  of  all  subsequent  Deposit  of 
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Queensland, 

copies  of 
books. 


Penalty  for 
non-delivery. 


Fine  Arte 

Registration 

Act. 


Designs. 


editions  are  to  be  delivered  within  six  months  of  the  day  of 
first  sale,  publication,  or  offering  for  sale,  and  before  the  copy- 
right is  registered,  by  the  publisher  at  the  Museum  and  the 
Parliamentary  Library  in  Brisbane. 

Sect.  8  provides  as  to  the  mode  of  delivery. 

Sect.  9  enacts  that  if  delivery  is  not  made,  the  person 
who  would  have  been  entitled  to  copyright  shall  not  be  entitled 
to  any  benefit  of  copyright. 

The  register  is  to  be  open  for  inspection  on  payment  of  Is. 
for  every  entry  inspected :  certified  extracts  are  to  be  given 
when  required  on  payment  of  5&,  and  shall  be  received  in 
evidence  and  shall  be  primd  facie  evidence  of  the  propietorship 
assignment  right  of  representation  or  performance. 

Making  a  false  entry  in  the  register  is  a  misdemeanor 
punishable  with  imprisonment  up  to  three  years  with  or  without 
hard  labour. 

The  Copyright  (Fine  Arts)  Registration  Act,  1892  (56  Vict. 
No.  6),  provides  for  the  registration  of  paintings,  drawings,  and 
photographs,  and  for  the  assignment  of  the  copyright  in  such 
works,  and  for  the  registration  of  such  assignment. 

By  section  6  persons  aggrieved  by  an  entry  may  apply  to 
the  Supreme  Court,  who  may  order  the  entry  to  be  varied  or 
expunged. 

Making  a  false  entry  is  punishable  with  imprisonment  up  to 
three  years  with  or  without  hard  labour. 

Under  the  Copyright  Registration  Act,  1 898  (62  Vict.  No.  -13), 
the  duties  of  the  Registrar-General  under  the  Copyrights  Acts 
were  transferred  to  the  Registrar  of  Patents,  Designs,  and 
Trade  Marks. 

Designs  are  protected  by  the  "  Patents,  Designs,  and  Trade 
Marks,  1884"  (48  Vict.  No.  13).  This  Act  is  in  substance 
identified  with  the  Imperial  Patents,  Designs,  and  Trade  Marks 
Act,  1883. 

This  Act,  so  far  as  it  relates  to  designs,  has  been  amended 
by  the  Patents,  Designs,  and  Trade  Marks  (Amendment)  Act, 
1890,  which  incorporates  the  amendments  made  by  the  Imperial 
Act  ofl888(51&52  Vict.  c.  50),  and  also  provides  for  pro- 
tection of  designs  exhibited  at  exhibitions  outside  the  colony 
of  Queensland. 


Copyright 
Act,  1878. 


SOUTH    AUSTRALIA. 


The  Copyright  Act,  1878  (41  &  42  Vict.  No.  95),  was  passed 
in  1878  to  protect  copyright  in  designs  and  works  of  manufac- 
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ture  and  art,  in  works  of  literature  and  fine  arts  for  a  limited    Cap.  in. 
period.     It  was  assented  to  on  the  22nd  October,  1878.  South 

The  Act  is  not  to  affect  the  law  of  copyright  as  applicable  Au8TBALIA- 
to  the  colony  by  any  imperial  statute  then  in  force. 

The  Act  is  substantially  identical  with  the  Copyright  Act  of 
New  South  Wales  with  some  slight  variations  and  omissions. 

The  part  relating  to  designs  omits  the  lists  of  classes  and  the 
clause  as  to  cancellation  and  amendment  of  registration. 

Copies  of  books  are  to  be  sent  to  the  South  Australian 
Institute:  the  penalty  is. a  sum  not  exceeding  £5. 

Proceedings  before  justices  are  to  be  conducted  under 
Ordinance  No.  6  of  1850. 

In  case  of  non-payment  of  penalties,  &c,  the  person  making 
default  may  be  committed  to  prison  for  three  months  by  any 
justice  of  the  peace. 

An  appeal  lies  from  any  order  of  justices  of  the  peace  to  the 
Local  Court  of  Adelaide  of  full  jurisdiction  only :  the  proceed- 
ings are  regulated  by  Ordinance  No.  6  of  1850.  The  Local 
Court  may  on  the  hearing  of  an  appeal  state  a  case  for  the 
opinion  of  the  Supreme  Court. 

Newspaper  telegrams  are  protected  under  the  Telegram 
Copyright  Act,  1872. 

TASMANIA. 

The  only  Colonial  Act  passed  in  Tasmania  on  the  subject  of  Newspaper 
copyright  seems  to  be  "  The  Newspaper  Copyright  Act,  1891,"  ^[^ 
which  defines  newspapers,  and  provides  that  persons  republish- 
ing in  a  newspaper  any  portion  of  a  message  received  by 
electric  telegraph  from  any  place  within  forty-eight  hours  of 
the  first  publication  thereof  in  the  newspaper  in  which  it  first 
appeared  without  consent,  and  not  having  previous  copyright  in 
such  matters  shall  for  every  offence  upon  conviction  on  the  infor- 
mation to  be  laid  before  two  justices  of  the  proprietor  of  the 
newspaper  in  which  the  matter  first  appeared,  forfeit  a  sum 
from  £20  to  £100.     Half  the  penalty  goes  to  the  informant. 

Designs  are  protected  under  the  Patents,  Designs,  and  Trade  Design*. 
Marks  Act,  1893  (57  Vict.  No.  6),  which  is  substantially  in 
accordance  with  the  Imperial  Acts. 

VICTORIA. 

Previously  to  1890  copyright  in  Victoria  was  governed 
by  the  Copyright  Act,  1869,  and  the  Exhibitors'  Protection 
Act,  1872;     this  legislation  was   repealed    and    substantially 
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re-enacted  by  the  Copyright  Act,  1890,  which  came  into  opera- 
tion on  the  1st  of  August,  1890.  It  is  divided  into  four  parts, 
and  protects  designs,  literary,  dramatic  and  musical  productions, 
lectures  and  fine  arts. 

The  Act  is  substantially  identical  with  the  Copyright  Act  of 
New  South  Wales  mutatis  mutandis.  Copies  of  books  are  to 
be  delivered  to  the  Melbourne  Library. 

Sect.  56  provides  that  county  courts  are  to  have  juris- 
diction in  cases  relating  to  copyright  and  the  provisions  of  the 
County  Court  Act,  1890,  are  to  apply. 

Sect.  58  provides  that  proprietors  of  articles  protected  as 
designs  and  fine  arts  which  may  be  publicly  exhibited  at  any 
exhibition  authorized  by  the  Governor  under  the  Exhibitions 
Act,  1890,  shall  during  the  exhibition  be  entitled  to  the 
benefits  of  this  Act  as  if  such  proprietor  had  complied  with 
the  provisions  of  the  Act,  and  such  exhibition  shall  not  be 
deemed  a  publication. 

WEST    AUSTRALIA. 

Designs.  Copyright  in  designs  is  protected  by  the  "  Designs  and  Trade 

Marks  Act,  1884"  (48  Vict.  No.  7)  (as  amended  in  1894, 
58  Vict.  No.  4),  which  came  into  operation  on  the  1st  January, 
1885. 

The  Act  is,  so  far  as  it  relates  to  designs,  substantially 
identical  with  the  Patents,  Designs,  and  Trade  Marks  Act,  1883 
and  1888  (Imperial).  The  Colonial  Secretary  is  substituted 
for  the  Comptroller,  and  the  appeal  from  him  is  to  the 
Governor. 

The  register  is  to  be  kept  at  the  Colonial  Secretary's  office. 
By  the  Act  50  Vict.  No.  4,  being  an  Act  to  alter  the  law 
relating  to  the  procedure  under  the  Act  of  1884,  and  an  Act 
regulating  patents,  it  was  enacted  that  a  Patent  Office  should 
be  provided  under  the  control  of  a  registrar,  and  the  powers, 
duties,  &c,  of  the  Colonial  Secretary  were  transferred  to  the 
Registrar  and  the  Patent  Office  was  substituted  for  the  Colonial 
Secretary's  office. 
Copyright  By  the  Copyright  Register  Act,  1887  (51  Vict.  No.  3),  a 

?887.8ter  Act|  copyright  register  was  established,  wherein  are  to  be  registered 
the  proprietorship  in  the  copyright  of  books  and  assignments 
thereof,  and  in  dramatic  and  musical  pieces  whether  in  MS.  or 
otherwise,  and  licences  affecting  such  copyright. 

The  register  is  to  be  kept  by  the  Registrar-General  at  his 
office,  is  to  be  open  for  inspection  on  payment  of  a  fee  of  Is., 
the  Registrar  is  to  give  certified  copies  of  entries  on  payment 
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of  5a. :  such  copies  are  to  be  received  in  evidence,  and  shall  be     Cap.  hi. 
primd  facie  proof  of  proprietorship,  subject  to  rebuttal,  and  in       West 
case  of  dramatic  or  musical  pieces,  primd  facie  proof  of  the  Au8TRALIA- 
right  of  representation  or  performance. 

Making  a  false  entry  or  tendering  in  evidence  a  false  copy  is 
a  misdemeanor. 

There  are  also  provisions  corresponding  to  ss.  13  and  14  of 
the  (Imperial)  Copyright  Act,  1842.  Forms  are  given  in  the 
schedule. 

Copyright  in  literary  and  artistic  works  is  regulated  by  the  Copyright 
Copyright  Act,  1895  (59  Vict.  No.  24).     It  is  very  similar,  Act» 1896- 
mutatis  mutandis,  to  the  Copyright  Act  of  New  South  Wales. 
Copies  of  books  are  to  be  sent  to  the  Victoria  Public  Library ; 
the  penalty  in  default  is  a  sum  not  exceeding  £5. 

Copyright  in  newspaper  telegrams  is  protected  under  the 
Telegraph  Copyright  Act,  1872. 

BRITISH  AMERICA. 

CANADA. 

Unusual  interest  attaches  to  the  question  of  copyright  in  Canada. 
Canada,  and  this  interest  seems  likely  to  increase  rather  than 
diminish.  Her  proximity  to  the  United  States  and  the  extent 
of  her  frontier  have  peculiarly  exposed  her  to  the  importation 
of  unauthorised  reprints,  and  the  enterprise  of  United  States 
publishing  firms  has  threatened  to  strangle  the  native  book- 
producing  industry.  For  over  half  a  century  the  copyright 
laws  have  been  a  constant  source  of  friction  between  Canada 
and  the  Mother  Country,  and  the  trouble  does  not  appear 
even  yet  to  have  been  finally  removed. 

In  1875,  the  Dominion  Parliament  passed  an  Act  (a)  giving  The  Canadian 
copyright  for  twenty-eight  years  from  the  time  of  recording  ^ig^75 
the  copyright  as  therein  directed  to  any  person  domiciled  in 
Canada,  or  in  any  part  of  the  British  dominions,  or  being 
the  citizen  of  any  country  having  an  international  copyright 
treaty  with  the  United  Kingdom  (6),  who  is  the  author  of  any 
book,  map,  chart,  or  musical  composition,  or  of  any  original 

(a)  Now  replaced  and  substantially  re-enacted  by  the  revised  Statutes  of  Canada, 
1886,  c.  62,  to  be  cited  as  "The  Copyright  Act." 

{b)  These  words  cover  the  case  of  any  country  which  is  a  party  to  the  Berne 
Convention.  They  also  cover  Austria,  which  has  a  copyright  treaty  with  Great 
Britain,  though  Canada  is  not  included  in  that  treaty,  but  Canada  contends  that  the 
words  do  not  cover  the  United  States,  see  infra.  The  Act  of  1889  proposed  to  limit 
the  words  by  adding  "  in  which  Canada  is  included." 
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Cap.  III. 
Canada. 


Term  of  copy- 
right  and  in 
whom  vested. 


Conditions 
on  which 
copyright 
depends. 


painting,  drawing,  statue,  sculpture,  or  photograph,  or  who 
invents,  designs,  etches,  engraves  or  causes  to  be  engraved, 
etched,  or  made  from  his  own  design  any  print  or  engraving, 
and  the  legal  representatives  of  such  person  the  sole  right  and 
liberty  of  printing,  reprinting,  publishing,  reproducing  and 
vending  such  literary,  scientific,  or  artistic  works  or  compo- 
sitions, in  whole  or  in  part,  and  of  allowing  translations  to  be 
printed  or  reprinted  and  sold  of  such  literary  works  from  one 
language  into  other  languages  (a). 

If  at  the  expiration  of  the  term  of  twenty-eight  years,  the 
author  or  any  of  the  authors  (when  the  work  has  been  origin- 
ally composed  and  made  by  more  than  one  person)  be  still 
living,  or  being  dead  have  left  a  widow  or  a  child  or  children 
living,  the  same  exclusive  right  is  continued  to  such  author,  or 
if  dead,  then  to  such  widow  and  child  or  children,  as  the  case 
may  be,  for  the  further  term  of  fourteen  years,  provided  that 
within  one  year  after  the  expiration  of  the  first  term  the  title 
of  the  work  be  again  recorded,  and  all  other  regulations  required 
to  be  observed  in  regard  to  original  copyrights  are  complied 
with  in  respect  to  such  renewed  copyright  (b). 

In  order  to  entitle  an  author  to  the  benefit  of  copyright 
under  this  Act,  the  following  conditions  must  be  complied  with : 

1.  Such  literary,  scientific,  or  artistic  works  must  be  printed 
and  published  or  reprinted  or  republished  in  Canada,  or  in  the 
case  of  works  of  art,  must  be  produced  or  reproduced  in  Canada, 
whether  so  published  or  produced  for  the  first  time  or  con- 
temporaneously with  or  subsequently  to  the  publication  or 
production  elsewhere  (e). 

2.  In  the  case  of  a  book,  map,  chart,  musical  composition, 
photograph,  print,  cut,  or  engraving,  two  copies  must  be  de- 
posited at  the  office  of  the  Minister  of  Agriculture ;  and  so  in 
the  case  of  paintings,  drawings,  statuary  and  sculpture,  unless 
a  written  description  of  such  works  is  furnished  to  the  Minister 
of  Agriculture  (cl). 

3.  Information  must  be  given  of  the  copyright  being  secured, 
by  causing  to  be  inserted  in  the  several  copies  of  every  edition 
on  the  title-page,  or  on  the  page  immediately  following,  if  it  is 
a  book,  or  if  it  is  a  map,  chart,  musical  composition,  print,  cut, 
engraving,  or  photograph,  by  causing  to  be  impressed  on  the 
face  thereof,  or  if  a  volume  of  maps,  charts,  music,  engravings 

(a)  Sect.  4,  Act  of  1875  ;  sect.  4.  Act  of  1886. 
(ft)  Sect.  5,  Act  of  1876  ;  sect.  17,  Act  of  1886. 

{c)  Beet.  4  (2),  Act  of  1875  ;  sect.  5  (1),  Act  of  1886.    The  section  places  no  limit 
on  the  time  within  which  republication  must  be  effected. 
(d)  Sect.  7,  Act  of  187a  ;  sect.  9,  Act  of  1886. 
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or  photographs  upon  the  title-page  or  frontispiece  thereof,  the     CAP-  ni- 
following  words,  "  Entered  according  to  Act  of  Parliament  of    Canada. 
Canada  in  the  year         ,  by  A.  B.,  at  the  Department  of  Agri- 
culture "  (a).      As   regards  paintings,  drawings,  statuary,  and 
sculptures,  the  signature  of  the  artist   is   deemed   sufficient 
notice  of  the  proprietorship  (6). 

4.  Whenever  the  author  of  a  literary,  scientific,  or  artistic 
work  or  composition  which  may  be  the  subject  of  copyright 
has  executed  the  same  for  another  person,  or  has  sold  the  same 
to  another  person  for  due  consideration,  such  author  will  not 
be  entitled  to  obtain  or  retain  the  proprietorship  of  such  copy- 
right, which  is  by  the  said  transaction  virtually  transferred  to 
the  purchaser,  who  may  avail  himself  of  such  privilege  unless 
a  reserve  of  the  said  privilege  be  specially  made  by  the  author 
or  artist  in  a  deed  duly  executed  (c). 

Pending  the  publication  or  republication  in '  Canada  of  a  interim 
literary,  scientific,  or  artistic  work,  the  author  may  secure  wPyr|Kht' 
interim  copyright  (i.e.,  for  one  month  from  the  date  of  the 
original  publication  elsewhere)  by  depositing  a  copy  of  the  title 
or  a  designation  of  the  work  intended  for  publication  or  re- 
publication in  Canada.  The  author  must  publish  the  regis- 
tration of  this  interim  copyright  in  the  '  Canada  Gazette '  (d). 
When  interim  copyright  is  secured  the  work  must  be  published 
in  Canada  within  one  month  of  its  original  publication  else- 
where under  a  maximum  penalty  of  100  dollars  (e). 

Offenders  forfeit  the  plate  and  every  sheet  copied,  and  are  Piracy, 
liable  to  a  penalty  varying  from  ten  cents  to  a  dollar  for  every 
sheet — half  to  the  proprietor  and  half  to  the  Crown. 

The  right  is  assignable  either  as  to  the  whole  or  in  part  by  Assignment, 
an  instrument  in  writing  made  in  duplicate  and  recorded  in  the 
Office  of  the  Minister  of  Agriculture  (/). 

Section  15  {g)  of  the  Act  provides  that  "  works  of  which  the  importation, 
copyright  has  been  granted  and  is  subsisting  in  the  United 
Kingdom,  and  copyright  of  which  is  not  secured  or  subsisting 
in  Canada  under  any  Canadian  or  Provincial  Act,  shall  upon 
being  printed  and  published,  or  reprinted  and  republished  in 
Canada,  be  entitled  to  copyright  under  this  Act ;  but  nothing 
in  this  Act  shall  be  held  to  prohibit  the  importation  from  the 

(<*)  It  is  sufficient  if  the  statutory  form  is  substantially  followed.     Garland  v. 
Qemmill  (1887),  14  Canadian  R.  321. 

(b)  Sect.  9,  Aot  of  1875  ;  sect.  12,  Act.  of  1886. 

(c)  Sect.  16,  in  both  Acts. 

(d)  Sect.  10,  Act  of  1875  ;  sect.  13,  Act  of  1886. 

(e)  Sect.  17,  Aot  of  1876  ;  sect.  83,  Act  of  1886. 
(/)  Sect.  18,  Act  of  1875  ;  sect.  15,  Act  of  1886. 
iff)  Sect.  6,  Act  of  1886. 
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Cap.  in.  United  Kingdom  of  copies  of  such  works  legally  printed 
Canada,     there." 

If,  on  the  other  hand,  a  work  be  copyrighted  in  Canada,  then 
such  importation  into  Canada  is  forbidden  (a) ;  and  by  section  4 
of  the  Imperial  Act  (38  &  39  Vict.  c.  53),  which  authorized  the 
Crown  to  assent  to  the  Canadian  Act  of  1875,  it  was  provided 
that  when  any  book  in  which  there  is  imperial  copyright 
becomes  entitled  to  copyright  in  Canada  "  it  shall  be  unlawful 
for  any  person,  not  being  the  owner  in  the  United  Kingdom,  of 
the  copyright  in  such  book,  or  some  person  authorized  by  him, 
to  import  into  the  United  Kingdom  any  copies  of  such  book 
reprinted  or  republished  in  Canada." 

It  must  be  remembered  that  the  Imperial  Copyright  Act  of 
1842  confers  upon  any  person  first  publishing  in  the  United 
Kingdom,  copyright  not  only  in  the  United  Kingdom,  but  in 
the  colonies  and  the  dominions  of  the  Crown.  It  seems  to 
have  been  considered  in  Canada  that  the  Act  of  1875  virtually 
repealed  the  Act  of  1842  so  far  as  it  concerned  that  colony, 
and  that,  consequently,  Canadian  publishers  were  free  to 
republish  English  copyright  books  in  Canada  without  any  con- 
sideration whatever,  but  this  idea  was  dissipated  by  the 
decision  in  Smiles  v.  Bel/ord  (b).  This  Imperial  Act  is,  there- 
fore, in  force  in  Canada,  and  by  section  17  of  that  Act  it  is 
forbidden  to  import  into  Canada  or  any  other  part  of  the 
British  dominions  a  work  copyrighted  in  the  United  King- 
dom (c).  Canada,  however,  having  taken  advantage  of  the 
Foreign  Reprints  Act,  this  prohibition  was  suspended,  and 
importation  of  foreign  reprints  was  permissible,  subject  to  an 
ad  valorem  duty  of  12^  per  cent.  (d). 

The  position  of  a  British  author  under  the  Act  of  1875  with 
respect  to  his  copyright  books,  therefore,  was  that  if  he  copy- 
righted his  books  in  Canada  he  was  protected  against  piracy 
and  importation  into  Canada,  but  he  could  not  import  himself. 
If  he  did  not  take  out  a  copyright  in  Canada,  he  could,  under 
imperial  law,  prevent  the  reprinting  of  his  books  in  Canada, 
but  he  could  not  prevent  importation  from  another  country  by 
reason  of  the  suspension  of  the  prohibition  contained  in  sec- 
tion 17  of  the  Imperial  Act  of  1842  by  the  Order  in  Council 
of  1868  under  the  Foreign  Reprints  Act,  1847. 

(a)  See  Copyright  Act,  1875,  sects.  11  and  13  ;  Copyright  Act,  1886,  sects.  30  and 
32  ;  Customs  Act,  1886  (Canada,  49  Viot  o.  4),  Schedule  D. 

{b)  (1877),  1  Ont.  A.  R.  436  ;  Morang  A  Co.  v.  PuhlMurj  Syndicate  (1900),  32 
O.  R.  393. 

{c)  It  has  been  held  that  the  Customs  Consolidation  Aot  of  1876  is  not  in  force 
in  Canada  ;  Black  v.  Imjterial  Book  Co.  (1903),  5  Ontario  L.  R.  184. 

(d)  See  ante,  p.  496. 
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On  the  other  hand,  the  Fine  Arts  Copyright  Act,  1862,  cap.  in. 
confers  no  imperial  copyright,  and  a  British  artist  can  only  Canada. 
obtain  copyright  in  his  pictures  under  the  Canadian  Acts  (a). 

The  state  of  the  law  as  to  copyright  gave  great  dissatis-  Complaints  of 
faction  to  Canadian  printers  and  publishers.  They  ooni-^gjj^ 
plained  that  they  were  damaged,  on  the  one  hand,  by  authors 
belonging  to  the  United  States  publishing  in  Great  Britain 
and  thus  securing  copyright  in  Canada,  and,  on  the  other 
hand,  by  British  authors  making  arrangements  with  United 
States  publishers  whereby  the  latter  secured  the  Canadian,  as 
well  as  the  United  States,  market,  the  consequence  being 
Canada  was  flooded  with  cheap  American  reprints  which 
Canada  had  no  power  to  exclude,  to  the  great  detriment  of 
their  trade.  The  Berne  Convention  only  added  to  these 
grievances;  as  it  enlarged  the  class  of  persons  who  could  obtain 
copyright  in  Canada  without  republishing  there. 

In  1889  the  Dominion  Parliament,  in  order  to  remedy  Canadian  Act 
these  grievances,  passed  an  Act  to  amend  the  Copyright  Act, o£  1889, 
1875.  This  amending  Act  provided  that  any  person  domiciled 
in  Canada,  or  in  any  part  of  the  British  possessions,  or  any 
citizen  of  any  country  having  an  international  copyright  treaty 
with  the  United  Kingdom,  in  which  Canada  was  included,  should 
be  entitled  to  copyright  in  Canada,  but  only  on  condition  that 
the  work  were  printed  and  published  or  produced  in  Canada  or 
reprinted  and  republished  or  reproduced  in  Canada  within 
one  month  after  publication  or  prodi&ction  elmvhere.  If  the  author 
failed  to  take  advantage  of  these  provisions,  any  person  domi- 
ciled in  Canada  might  obtain  a  licence  from  the  Minister  of 
Agriculture  to  print,  publish,  or  produce  the  author's  work, 
paying  to  the  latter  a  royalty  of  10  per  cent,  on  the  retail 
price.  If  such  a  licence  were  granted  importation  from  foreign 
countries  of  the  licensed  work  was  to  be  prohibited.  At  the 
same  time  as  this  Act  was  passed  Canada  expressed  her  desire 
to  retire  from  the  Copyright  Union. 

The  passing  of  this  Act — conceived  in  the  interests  rather 
of  Canadian  printers  and  publishers  than  of  either  authors  or 
the  reading  public — led  to  a  long  and  bitter  controversy  between 
Canada  and  the  Mother  Country,  which  was  not  terminated 
till  the  year  1900.  It  does  not  fall  within  the  province  of  this 
work  to  enter  into  the  merits  of  this  controversy  (6),  but  the 

{a)  Grate*  v.  Oarrie  (1903),  A.C.  496. 

(b)  The  arguments  on  either  aide  will  be  found  fully  stated  in  a  Blue  Book  presented 
to  the  House  of  Commons  on  27th  June,  1895.  It  may  seem  surprising  that  a  Copy- 
right Act  should  have  aroused  so  much  feeling  in  Canada,  considering  the  British 
public  takes  so  little  interest  in  copyright  matters.    The  explanation  is  that  there 
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Cap.  hi.  home  government  resolutely  refused  to  give  its  necessary  as- 
canada.  sent  to  the  Act,  and  the  Act  never  became  effective  law. 
When  in  the  year  1891,  after  the  passing  of  the  United 
States  Act,  known  as  the  Chace  Act,  British  authors  were 
enabled  to  obtain  copyright  in  the  United  States  on  condition 
that  they  printed  and  published  there,  the  discontent  of  the 
Canadian  publishers  was  greatly  increased.  Canada  has  always 
refused  to  recognise  the  arrangement  between  Great  Britain 
and  the  United  States  as  an  "  international  copyright  treaty  "  (a), 
and  does  not  permit  United  States  authors  to  obtain  Canadian 
copyright  under  her  Copyright  Act  of  1886  (i).  Finally,  in 
the  year  1885,  directions  were  issued  by  the  Customs  authori- 
ties in  Canada  to  cease  to  collect  the  duties  required  by  the 
Foreign  Reprints  Act,  1847  (c). 
The  Act  of  At  length,  in  the  year  1900,  a  compromise  was  effected  and 

1900.  tjle  assent  0f  tke  Crown  was  given  to  a  Dominion  Act  amending 

the  Copyright  Act,  1886  (d).  By  section  1  of  this  amending  Act 
it  is  provided  that  if  a  book  "  as  to  which  there  is  subsisting 
copyright  under  the  Copyright  Act"  has  been  first  lawfully 
published  in  any  part  of  the  British  dominions  other  than 
Canada,  and  if  it  is  proved  to  the  satisfaction  of  the  Minister 
of  Agriculture  that  the  owner  of  the  copyright  so  subsisting 
and  of  the  copyright  acquired  by  such  publication  has  lawfully 
granted  a  licence  to  reproduce  in  Canada,  from  movable  or 
other  types,  or  from  stereotype  plates,  or  from  electroplates  or 
from  lithograph  stones,  or  by  any  process  for  fac-simile  repro- 
duction, an  edition  or  editions  of  such  book  designed  for  sale 
only  in  Canada,  the  Minister  may,  notwithstanding  anything 
in  the  Copyright  Act,  by  order  under  his  hand,  prohibit  the 
importation,  except  with  the  written  consent  of  the  licensee, 
into  Canada  of  any  copies  of  such  books  printed  elsewhere. 
Two  copies  may,  however,  be  specially  imported  for  the  band 
fide  use  of  any  public  free  library  or  any  university  or  college 
library,  or  for  the  library  of  any  duly  incorporated  institution  or 

was  involved  in  the  controversy  the  constitutional  question  of  the  right  of  Canada 
to  legislate  for  her  own  affaire.  The  Canadian  public  were  more  interested  in  the 
constitutional  principle  than  in  the  fate  of  this  particular  Bill. 

(«)  See  section  4  of  Canadian  Copyright  Act,  1886. 

(b)  Technically  jthis  contention  would  seem  to  be  correct.  Of  course  United 
States  citizens  can  obtain  imperial  copyright  by  publishing  simultaneously  in  Great 
Britain  and  the  United  States,  but  no  doubt  it  would  be  more  convenient  for 
American  publishers  to  arrange  for  this  in  Canada. 

(o)  This  step  was  not  necessarily  illegal,  but  the  effect  was  that  the  Foreign 
Reprints  Act  ceased  to  have  any  force  in  Canada,  and  foreign  reprints  became  pro- 
hibited from  importation  by  section  17  of  the  Imperial  Copyright  Act  of  1842.  See 
Morang  $  Co.  v.  Publishers'  Syndicate  (1900),  32  O.  R.  393  ;  Black  v.  Imperial 
Book  Co.  (1903),  5  Ontario  L.  R.  184. 

(d)  63  &  64  Vict.  c.  25  (Canadian).     The  Act  is  set  out  in  full  in  the  Appendix. 


BRITISH   COLONIES    AND  POSSESSIONS.  521 

society  for  the  use  of  such  institution  or  society  for  the  use  of    CAP  HI 
the  members  of  such  institution  or  society.  Canada. 

By  section  2,  the  prohibition  against  importation  may  be  " 
revoked  if  (a)  the  licence  to  reproduce  in  Canada  has  terminated 
or  expired;  or  (b)  the  reasonable  demand  for  the  book  in 
Canada  is  not  sufficiently  met  without  importation ;  or  (c)  the 
book  is  not,  having  regard  to  the  demand  therefore  in  Canada, 
being  suitably  printed  or  published ;  or  (d)  any  other  state  of 
things  exists  on  account  of  which  it  is  not  in  the  public  interest 
to  further  prohibit  importation. 

This  Act  applies  to  books  only,  and  further,  only  to  books  Effect  of  the 
that  are  copyright  in  Canada,  for  the  "Copyright  Act"  men- Actof  1900 
tioned  in  section  1  means  the  Canadian  Copyright  Act  of  1886. 
The  objectionable  feature  of  the  1889  Act,  whereby  an  author 
practically  would  have  lost  his  copyright  in  Canada,  unless  he 
acquired  local  copyright  also,  is  removed.  The  Act  does  not 
touch  imperial  copyright,  and  whether  a  British  author  takes 
advantage  of  the  Act  or  not  rests  entirely  with  himself.  If  he 
desire  to  do  so,  he  must  make  arrangement  with  a  local  pub- 
lisher, and  a  special  Canadian  edition  must  be  printed  in  Canada, 
though  the  type  need  not  be  set  there.  Thereupon  the  Canadian 
publisher  will  acquire  local  copyright  for  the  Canadian  edition 
and  the  author  or  anybody  else  will  be  prohibited  from  import- 
ing copies  of  the  work  into  Canada,  but  otherwise  the  author's 
imperial  copyright  will  not  be  affected.  If,  on  the  other  hand, 
the  author  does  not  desire  to  take  advantage  of  the  Act  of 
1900,  that  Act  has  no  effect  upon  his  rights  whatsoever. 

The  Act  has,  it  is  believed,  worked  satisfactorily  in  practice, 
but  unfortunately  a  section  of  the  Canadian  printing  and  pub- 
lishing houses  do  not  appear  to  be  yet  satisfied,  and  there  are 
indications  of  another  agitation  in  favour  of  the  more  stringent 
provisions  of  the  Act  of  1889. 

Canada  is  not  a  party  to  the  British  Copyright  Treaty  with 
Austria. 

NEWFOUNDLAND* 

In  the  year  1888,  the  Newfoundland  Parliament  passed  aActofi890. 
Copyright  Act  which  was  disallowed  by  the  Imperial  Govern- 
ment, and  the  Act  which  now  governs  copyright  in  that  colony 
is  the  Copyright  Act,  1890  (a). 

This  Act  is  practically  a  textual  reproduction  of  the  Canadian 
Act  of  1886  (6),  with  the  important  modification  that  it  is 

(«)  Consolidated  Statutes  of  1892,  chapter  110. 

(6)  See  ante  p.  515.    The  Canadian  Act  will  be  found  in  full  in  the  Appendix. 
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cap.  11  r.     United   Kingdom   of  Great  Britain  and  Ireland  and  all  the 

Transvaal,  colonies  and  foreign  possessions  of  Her  Britannic  Majesty  "  (a). 

There  is  no  copyright  law  in  the  Orange  River  Colony,  but 

a  law  was  on  the  23rd  May,  1887,  promulgated  in  the  Transvaal 

— then  the  South  African  Republic — dealing  with  this  subject. 

Its  provisions  were  as  follows  (b) : 

I. — In  wlmt  Copyright  consists. 

definition.  Art.  1.  The  author  and  his  representatives  have  exclusively 

the  right  of  publishing  in  print,  writings,  drawings,  charts, 
musical  or  theatrical  works,  and  oral  addresses,  as  well  as  the 
right  of  publicly  performing  or  representing  dramatic-musical 
and  dramatic  works. 

All  performances  or  representations  to  which  admission  is 
obtained,  for  one  or  several  occasions,  by  payment  in  money  or 
la  prestation  (tunc  vcdeur,  even  when  a  person  cannot  be  present 
without  election,  are  equivalent  to  public  performances  or 
representations. 

Art.  2.  The  following  have  the  same  rights  as  authors : 

(a)  Publishers,  in  works  mentioned  in  Art.  1,  when  they 

are   composed  of  works   contributed    by   various 
collaborators. 

(b)  Charitable  foundations  and  other  legal  bodies,  associa- 

tions and  societies,  in  works  published  under  their 
directions. 

(c)  Translators  in  their  translation. 

Moreover  when  a  work  is  composed  of  parts  contributed  by 

different  collaborators,  each  one  of  them,  in  the  absence  of 

agreement  to  the  contrary,  has  copyright  in  his  own  work. 

Auouynioutt        Art.  3.  In  the  case  of  anonymous  or  pseudonymous  works 

works.  published  in  print,  the  publisher  is  treated  as  the  author,  or  if 

the  publisher's  name  does  not  appear  on  the  title-page,  or  if 

none,  on  the  cover,  the  printer,  until  some  third  person  makes 

himself  known  as  the  person  entitled  in  the  manner  prescribed 

in  Arts.  10  and  11,  except  the  time  fixed  for  the  deposit  in 

Art.  10. 

Laws.  Art.  4.  Except  in  cases  determined  by  the  government  on 

the  advice  of  the  executive  council,  there  is  no  copyright  in 

laws,  ordinances,  decrees,  and  other   documents,  which    the 

(a)  See  letter  of  6th  May,  1903,  from  the  British  Government  to  theJnternatioual 
Bureau  at  Berne. 

(b)  Translation  taken  from  the  French  translation  of  M.  Ernest  Chavegrin 
given  in  Lois  francaises  et  6trangeres,  par  M.  Lyon-Caen.  Reference  should  be 
made  to  the  Dutch  Law  of  the  28th  June,  1831,  from  which  this  is  taken  almost 
word  for  word, 
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public   authorities    publish    to    the    world    in    writing   or   in     Cap.  hi.    • 
print.  Transvaal. 

Art  5.  The  author    has  the  exclusive  right  of  publishing  TranBlat5on9 
printed  translations; 

(a)  Of  his  works  not  published  in    print,  including   oral 

addresses. 

(b)  Of  his  works  published  in  print,  on  condition  that  on 

the  title-page,  or  if  none,  on  the  cover  of  the  copies 
of  his  first  edition,  he  expressly  reserves  the  right  in 
question  for  one  or  more  specified  languages,  and 
also  that  he  publishes  his  printed  translation  within 
three  years  from  his  first  edition. 

In  the  case  of  works  appearing  in  separate  volumes  or  parts, 
the  period  is  calculated  separately  for  each  part  or  volume. 

Art.  6.  When  the  same  work  is  published  simultaneously  in  Simultaneous 
several  languages,  one  of  the  editions  is  considered  the  original,  Publlcatlon- 
and  the  others  as  translations. 

The  author  is  entitled  to  designate  on  the  title-page  or  cover, 
the  edition  which  he  intends  to  treat  as  the  original. 

In  the  absence  of  indication,  the  edition  published  in  the 
mother-tongue  of  the  author  is  considered  the  original. 

Art  7.  Copyright  in  works  published  in  print   does   not  Extracts, 
prevent  other  persons  making  extracts  from  them  and  inserting 
them  in  other  works,  with  the  object  of  criticising  or  discussing 
them. 

It  is  permissible  to  reproduce,  with  a  mention  of  the  source, 
jreports  or  articles  published  in  daily,  weekly,  or  monthly  papers, 
unless  copyright  has  been  expressly  reserved  at  the  head  of  the 
articles  or  reports  in  question,  and  the  formalities  prescribed 
by  Art.  10  have  been  observed. 

Art.  8.  Copyright  in  oral  addresses  does  not  prevent  reports  Oral 
of  debates  taking  place  in  any  public  assembly.  addresses. 

Art.  9.  Copyright  is  considered  personal   property,  can   be  Assignment, 
assigned  in  whole  or  in  part,  and  is  transmissible  to  heirs.     It 
cannot  be  taken  in  execution. 


II. — The  conditions  to  which  the  recognition  of  Copyright  in  vhrks 
published  in  print  is  subject. 

Art.  1 0.  The  author  or  his  representatives,  the  publisher  or  Registration, 
printer  of  every  work  published  in  print,  must,  under  penalty 
of  forfeiture,  in  the  two  months  following  publication,  and 
besides,  in  the  case  of  translations,  in  the  period  fixed  by  Art.  5, 
deposit  at  the  office  of  the  Registrator  three  copies,  each  having 
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cap.  hi.  on  the  title-page  or  cover  the  signature  of  the  depositor  written 
Transvaal,  by  himself,  with  his  address  and  date  of  publication. 

The  deposit  must  be  accompanied  by  a  sworn  declaration  ot 
the  printer,  attesting  that  the  work  has  been  printed  in  his 
establishment  situate  within  the  domains  of  the  Republic. 

Art.  11.  The  registrator  shall  give  the  depositor  a  dated 
receipt.  A  duplicate  of  this  receipt  is  entered  on  a  register 
kept  in  his  office,  which  any  one  may  consult  gratuitously,  and 
from  which  any  one  may  obtain  extracts  or  copies  at  his  own 
expense.  The  government  shall  settle  the  form  of  receipt  and 
regulate  the  keeping  of  the  register. 

The  '  Staats  Courant '  shall  contain  every  month  a  notice  of 
the  works  and  translations  deposited. 

Art.  12.  The  author  loses  the  exclusive  right  of  representa- 
tion in  dramatic-musical  or  dramatic  works  published  in  print, 
unless  this  is  expressly  reserved  on  the  title-page  or  cover  of 
the  first  edition. 

III. — Duration  of  Copyright. 

Duration.  Art.  13.  Copyright  in  works  published  in  print  lasts  fifty 

years  from  the  first  publication,  dating  from  the  receipt  men- 
tioned in  Art.  11. 

If  the  author  survives  this  period  without  having  alienated 
his  right,  he  preserves  it  during  his  life.  This  provision  does 
not  apply  to  the  persons  entitled  to  copyright  enumerated  in 
Art.  2  (a)  and  (b). 

Art.  14.  Copyright  in  works  not  published  in  print,  including 
oral  addresses,  lasts  for  the  life  of  the  author  and  thirty  years 
afterwards. 

Art.  1 5.  The  exclusive  right  of  performance  or  representation 
of  dramatic  and  dramatic-musical  works  lasts, — 

(1)  For  those  not  published  in  print,  during  the  life  of  the 

author  and  thirty  years  after. 

(2)  For  those  published  in  print  with  a  reservation  of  the 

exclusive  right,  ten   years  from    the    date   of   the 
delivery  of  the  receipt  mentioned  in  Art.  11. 
Art.  16.  The  exclusive  right  of  translation  lasts, — 

(1)  In  the  case  of  unpublished  works,  including  oral  ad- 

dresses, as  long  as  copyright. 

(2)  In  the  case  of  published  works,  five  years  from    the 

delivery  of  the  receipt  mentioned  in  Art.  1 1. 
Art.  17.  In  respect  to  works  composed  of  volumes  or  separate 
parts,  the  duration  of  copyright  is  calculated  separately  for 
each  part  or  volume. 
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Cap.  III. 
IV. — Protection  of  Copyright.  Transvaal. 

Art.  1 8.  Any  person  who  infringes  copyright,  or  sells,  im-  Protection  of 
ports,  or  circulates,  puts  on  the  market,  or  has  in  his  posses-  ^Py"*11*- 
sion  for  sale  a  work  infringing  copyright,  is  liable  to  a  civil 
action  for  damages  on  the  part  of  the  author  or  his  repre- 
sentatives. 

Art.  19.  An  author  or  his  representatives  may  seize  copies 
published  in  print  in  defiance  of  their  right,  and  may  demand 
the  confiscation  of  such  copies  for  their  own  benefit,  or  for 
destruction. 

These  measures  do  not  apply  to  isolated  copies  found  in  the 
possession  of  individuals  who  do  not  sell  them  and  have  only 
acquired  them  for  their  personal  use. 

V. — Transitory  Provisions. 

Art.  20.  Copyright  cannot  be  had  in  a  work  published  WorkB  pub- 
before  the  coming  into  force  of  this  law,  unless  in  the  six  ^J^JJ6'0118 
months  before  this  date  the  author  or  his  representatives,  the 
publisher  or  printer,  deposits  at  the  office  of  the  registrator 
three  copies,  each  bearing  on  the  title-page  or  cover  the  signa- 
ture of  the  depositor  written  by  himself,  his  address,  and  the 
date  of  the  first  edition. 

This  date,  subject  to  proof  to  the  contrary,  is  the  commence- 
ment of  the  duration  of  the  right. 

A  declaration  in  accordance  with  Art.  10  (2)  must  be  de- 
livered also  in  this  case. 

Art.  21.  The    registrator  shall   deliver  to  the  depositors  a 
dated  receipt,  a  duplicate  of  which  shall  be  entered  on  the    • 
register  kept  in  his  office ;  any  one  may  consult  the  register 
without  payment,  and  obtain  copies  and  extracts  at  his  own 
expense. 

The  '  Staats  Courant '  shall  contain  a  notice  every  month  of 
the  works  and  declarations  received  by  the  registrator,  with 
information  of  the  dates  assigned  by  the  depositors  to  the 
first  edition  of  their  works, 

VI. — Final  Provisions. 

Art.  22.  Of  the  three  copies  deposited  according  to  Arts. 
10  and  20,  one  shall  remain  in  the  office  of  the  registrator,  a 
second  shall  be  placed  in  the  state  library,  the  third  shall  be 
placed  as  the  government  shall  determine. 
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Cap.  in.         ^^  23.  This  law  comes  into  force  three  months  after  its 
Transvaal,  publication  in  the  '  Staats  Courant.' 

By  a  resolution  of  the  first  Volksraad  of  25th  June,  1895, 
the  president  of  the  late  South  African  Republic  was  autho- 
rized to  assure,  by  proclamation,  the  advantages  of  the  above 
law  to  proprietors  of  copyright  in  works  published  and  printed 
in  any  country  or  colony,  under  condition  of  reciprocity  being 
assured  to  works  published  and  printed  in  the  Transvaal  The 
power  to  make  such  a  proclamation  is,  apparently,  now  vested 
in  the  Governor. 
Maps  of  By  proclamation,  dated  19th  April,  1902,  issued  by  Lord 

South  Africa,  jgjjj^  ft  j8  provided  that  the  copyright  in  all  maps  of  the 
South  African  possessions  of  the  Crown,  made  or  drawn  by  the 
Field  Intelligence  Department  of  the  troops  in  South  Africa 
and  published  in  the  Transvaal,  shall  vest  in  the  General 
Officer  commanding  the  said  troops.  Three  copies  of  any  map  of 
any  part  of  these  South  African  possessions,  signed  by  a  person 
duly  authorised  by  the  said  General  Officer,  must  be  deposited 
at  Pretoria  within  two  months  of  publication  in  the  Transvaal, 
otherwise  the  provisions  of  Article  10  of  the  Law  of  1887  are 
not  to  apply. 

INDIA. 

Copyright  in  literary  works  is  regulated  in  India  by  Act 
No.  20  of  1847,  passed  on  the  18th  of  December,  1847.  The 
preamble  of  the  Act  recites  that  it  was  passed  by  reason  of 
doubts  existing  whether  the  right  called  copyright  could  be 
enforced  by  the  common  law  of  England  in  the  parts  of  1>he 
territories  governed  by  the  East  India  Company  where  English 
'  common  law  had  been  introduced.  And  whether  the  right 
could  be  enforced  by  virtue  of  the  principles  of  equity  and 
good  conscience  in  the  other  parts  of  the  territories  governed 
by  the  East  India  Company.  And  because  it  was  desirable 
that  the  existence  of  the  said  right  should  be  placed  beyond 
doubt  and  be  made  capable  of  easy  enforcement.  -  And  it  was 
doubtful  whether  the  English  Act  of  5  &  6  Vict.  c.  45, 
contained  sufficient  provisions  for  the  enforcement  of  the  said 
right  by  the  proprietors  thereof  in  every  part  of  such 
territories. 
Literary  The  Act,  which  does  not  however  contain  an  interpretation 

works,  clause  (a),  follows  the  English  Act  as  to  the  period  of  duration 

and  other  essential  features. 

(a)  See  the  Press  Act  No.  25  of  1867,  post,  p.  814. 
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It  does  not  contain  the  provisions  of  sections  6  to  10  of  the    CAP- IIT- 
English  Act  relating  to  delivery  of  copies  (a).  India. 

A  register  is  to  be  kept  in  the  office  of  the  Secretary  to  the 
Government  of  India  for  the  Home  Department  (b). 

The  fee  for  inspection  of  an  entry  is  two  annas :  for  a  copy 
of  an  entry  two  rupees.  §uch  copies  do  not  require  to  be  im- 
pressed with  a  stamp :  for  an  entry  of  copyright  two  rupees. 

Applications  to  expunge  entries  are  to  be  made  to  the 
Supreme  Court  of  Calcutta,  or  if  the  court  be  not  then  sitting 
to  any  judge  of  such  court  sitting  in  chambers. 

Under  section  7(c)  as  amended  by  Act  No.  13  of  1876,  if  Court  in 
any  person  shall  print  or  cause  to  be  printed  either  for  sale  or  jJtogsare 
exportation  any  book  in  which  there  shall  be  subsisting  copy-  to  be  taken, 
right,  without  the  consent  in  writing  of  the  proprietor  thereof, 
or  shall  have  in  his  possession  for  sale  or  hire  any  such  book 
so  unlawfully  printed  without  such  consent  as  aforesaid,  such 
offenders  shall  be  liable  to  a  suit  in  the  highest  local  court 
exercising  original  civil  jurisdiction  ((f). 

It  will  be  observed  that  knowledge  of  unlawful  printing  is 
not  necessary. 

Sect.  17  of  the  English  Act  relating  to  importation  is 
omitted  from  the  Indian  Act  (e). 

Also  the  sections  20  to  22  and  all  provisions  relating  to 
musical  and  dramatic  works. 

The  Act  contained  no  provision  for  limitation  of  civil 
actions  (/). 

The  ordinary  form  of  procedure  of  the  Zillah  and  other  local 
courts  may  be  used  instead  of  actions  in  detinue  and  trover  for 
recovery  of  pirated  copies  and  damages. 

Under  the  law  of  1867  (No.  25)  for  regulating  printing  Press  Act  of 
presses  and  newspapers :  l 

Sect.  1.  Book  in  this  Act  includes  every  volume,  part  or 
division  of  a  volume,  and  pamphlet  in  any  language,  and  every 
sheet  of  music,  map,  chart  or  plan  separately  printed  or 
lithographed. 

Sect.  3.  Every  book  or  paper  printed  within  British  India 
shall  have  printed  legibly  on  it  the  name  of  the  printer  and  the 
place  of  printing,  and  (if  the  book  or  paper  be  published)  of 
the  publisher  and  his  place  of  residence. 

{a)  See  the  Press  Act,  No.  25,  of  1867. 

(b)  See  Press  Act,  s.  18. 

(c)  Sect.  15  of  5  &  6  Vict.  c.  45. 

(d)  Petition  of  Haineedoollah.    L.  R.  Calc.  6,  p.  499. 

(e)  See  the  Sea  Customs  Act  of  1878. 

(/)  See  the  Indian  Limitation  Act  of  1877. 

2    L 
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Cap.  ill.         Sect.   5.  No     printed    periodical    work    containing    public 
India.      news  or  comments   on   public    news   shall   be   published   in 
British  India  except  in  conformity  with  the  rules  hereafter 
laid  down. 
Deposit.  Sect.  9.  Three  printed  or  lithographed  copies  of  the  whole 

of  every  book  printed  or  lithographed  in  British  India  after 
this  Act  shall  come  into  force,  together  with  all  maps,  prints, 
or  other  engravings  belonging  thereto,  finished  and  coloured  in 
the  same  manner  as  the  best  copies  of  the  same  shall  be  pro- 
duced, and  also  of  any  second  or  subsequent  edition  which  shall 
be  so  produced  with  any  additions  or  alterations,  whether  the 
same  be  in  letter-press  or  in  the  maps,  prints,  or  other  engrav- 
ings belonging  thereto,  and  whether  the  first  edition  of  such 
book  shall  have  been  produced  before  or  after  this  Act 
shall  have  come  into  force,  shall  within  one  calendar  month 
after  the  day  in  which  any  such  book  shall  first  be  delivered 
out  of  the  press,  and  notwithstanding  any  agreement  (if  the 
book  be  published)  between  the  printer  and  publisher  thereof, 
be  delivered  by  the  printer,  bound,  sewed,  or  stitched  together, 
and  upon  the  best  paper  on  which  the  same  shall  be  printed 
or  lithographed  at  such  place  and  to  such  officer  as  the  Local 
Government  shall,  by  notification  in  the  official '  Gazette/  from 
time  to  time  direct. 

The  publisher  or  other  person  employing  the  printer  shall, 
at  a  reasonable  time  before  the  expiration  of  the  said  month, 
supply  him  with  all  maps,  prints,  and  engravings,  finished  and 
coloured  as  aforesaid,  which  may  be  necessary  to  enable  him  to 
comply  with  the  requirements  aforesaid. 

Nothing  in  the  former  part  of  this  section  shall  apply  to 
any  periodical  work  published  in  conformity  with  the  rules 
laid  down  in  section  5. 

Sect.  10.  Such  officer  shall  thereupon  give  a  receipt  in 
writing  for  the  copies  so  received,  and  if  the  book  is  for  sale  to 
the  public,  shall,  on  the  publication  thereof,  pay  the  publisher 
for  the  same  copies  at  the  rate  at  which  the  book  shall  be 
bond  fide  sold  for  cash  to  the  public. 

Sect.  1 1.  One  copy  is  to  be  transmitted  to  the  Secretary  of 
State  for  India,  another  to  be  disposed  of  as  the  Governor- 
General  in  Council  shall  direct,  and  the  remaining  copy,  after 
a  memorandum  containing  the  particulars  hereinafter  men- 
tioned respecting  the  book  shall  have  been  registered  as 
hereinafter  provided,  shall  be  deposited  in  such  public  library 
or  otherwise  disposed  of  as  the  local  government  shall 
direct. 
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Persons  offending  against  section  3  may  be  punished  with     CAP- in- 
fine  not  exceeding  5000  rupees,  or  imprisonment  up  to  two      India. 
years,  or  both. 

Printers  who  do  not  supply  copies  of  books  shall  forfeit, 
besides  the  value  of  the  copies,  a  sum  not  exceeding  50  rupees. 

Publishers,  &c,  not  supplying  the  printer  with  maps,  &c, 
shall  forfeit  the  value  of  the  maps,  &c,  which  they  ought  to 
have  supplied,  and  in  addition  a  sum  not  exceeding  such 
value. 

Sect.  18.  An  office  and  an  officer  are  to  be  appointed  by  Registration, 
the  local  government,  and  a  book  is  to  be  kept  called  a  Cata- 
logue of  Books  printed  in  British  India,  wherein  is  to  be  regis- 
tered a  memorandum  of  every  book  delivered,  under  section  9. 
Such  memorandum  (so  far  as  practicable)  is  to  contain  the 
following  particulars : 

(1)  Title  of  the  book,  the  contents  of  the  title-page,  with  a 

translation  into  English  of  such  title  and  contents  if 
not  in  the  English  language. 

(2)  The  language  in  which  the  book  is  written. 

(3)  Name  of  author,  translator,  or  editor  of  the  book  or  any 

part  thereof. 

(4)  The  subject. 

(5)  Place  of  printing  and  publication. 

(6)  Name  or  firm  of  printer  or  publisher. 

(7)  Date  of  issue  from  press  or  of  publication. 

(8)  Number  of  sheets,  leaves,  or  pages. 

(9)  Size. 

(10)  First,  second,  or  other  number  of  the  edition. 

(11)  The  number  of  copies  of  which  edition  consists. 

(12)  Whether  the  book  is  printed  or  lithographed. 

(13)  The  price  to  the  public. 

(14)  Name  and  residence  of  the  proprietor  of  the  copyright 

or  any  portion  of  the  copyright. 

The  memorandum  is  to  be  made  as  soon  as  possible. 

Every  registration  under  this  section  shall,  upon  payment  of 
two  rupees  to  the  officer  keeping  the  catalogue  (a),  be  deemed 
to  be  an  entry  in  the  book  of  registry  kept  under  the  Act 
of  1847. 

Sect.  19.  The  memoranda  registered  are  to  be  published 
quarterly  in  the  local  '  Gazette/  and  copies  are  to  be  sent  to 
the  Secretary  of  State  and  the  Secretary  to  the  Government  of 
India  for  the  Home  Department. 

(a)  All  books  becoming  the  property  of  the  Government  for  educational  purposes 
are  exempted  from  this  payment. 
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cap.  in.         4.  The  Governor-General  of  India  in  Council  may,  by  noti- 
Inbia.      fication  in  the  '  Gazette  of  India/  exclude  any  class  of  books 
"""  from  the  operation  of  the  Act. 

Under  this  provision  the  following  have  been  exempted  : — 

(1)  Acts   of    legislative    councils   without   notes   or   com- 

mentaries. 

(2)  Price  lists  and  tradesmen's  circulars. 

(3)  Catalogues  of    books  and    other  articles,   auctioneers' 

notices  and  advertisements. 

(4)  Playbills  comprising  advertisements  of  theatrical  and 

musical  entertainments. 

(5)  Decisions   of  courts   of    law   without   notes    or    com- 

mentaries. 

(6)  Petitions  and  appeals  addressed  to  constituted  authority 

under  the  provisions  of  law. 

(7)  Testimonials  of  private  individuals  or  public  officers. 

(8)  Annual  reports  of  schools,  banks,  societies,  and  firms. 

(9)  Almanacs  and  calendars. 

(10)  Labels  affixed  to  articles  of  commerce. 
Under  the  Indian  Limitation  Act  of  1877  (which  repealed 

the  Act  of  1871)  (No.  15  of  1877),  section  4,  and  the  second 
Schedule  (No.  40),  actions  for  compensation  for  infringement 
of  copyright  must  be  brought  within  three  years  of  the  date  of 
infringement. 

Under  the  Specific  Belief  Act,  1877  (No.  1  of  1877),  sec- 
tion 54,  illustration  (v.),  perpetual  injunctions  may  be  granted 
to  restrain  infringement  of  copyright,  unless  the  work  of  which 
copyright  is  claimed  is  libellous  or  obscene ;  and  under  sec- 
tion 55  (a),  the  court  may  order  the  copies  produced  by  piracy 
to  be  given  up  or  destroyed. 

importation.  Under  the  Sea  Customs  Act  of  1878  (No.  8  of  1878),  sec- 
tion 18  (a),  no  book  printed  in  infringement  of  any  law  in 
force  in  British  India  on  the  subject  of  copyright  shall  be 
brought,  whether  by  land  or  sea,  into  British  India  when  the 
proprietor  of  such  copyright,  or  his  agent,  has  given  to  the 
chief  customs  authority  a  notice  in  writing  that  such  copyright 
subsists,  and  a  statement  of  the  date  on  which  it  will  expire. 
The  penalty  for  unlawful  importation  in  confiscation  of  the 
books  and  a  fine  equal  to  not  more  than  three  times  their 
value,  and  in  any  case  not  to  exceed  1000  rupees. 

stampi .  Assignments   of  copyright  by   entry   on  the  register   are 

still  free  from  the  stamp  duty:  see  the  Stamp  Act,  1879, 
Schedule  II.,  No.  5. 

(a)  Baker  v.  Sutherland,  8  Beng  L  R  298 


Limitation 
of  actions. 


Injunctions. 
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Under  the  Civil  Procedure  Code  of  1882  (Law  No.  14  of    cap.  m. 
1882),  which  came  into  force  on  the  1st  June,  1882,  tern-      India. 
porary  injunctions  may  be  granted  to  restrain  infringement  Proce^e 
(section  492,  and  see  Form  No.  166  of  Schedule  IV.),  where 
it  is  proved  by  affidavit  or  otherwise  that  any  property  in  dis- 
pute in  the  suit  is  in  danger  of  being  damaged  by  any  party  to 
the  suit.     And  the  said  Schedule  IV.  contains  forms  of  concise 
statements  of  claim  and  of  injunctions  in  actions  for  infringe- 
ment of  copyright,  Nos.  114  and  166. 

The  Presidency  Small  Cause  Courts  Act  of  1882  (Act  15  of 
1882),  section  19,  provides  that  the  Small  Courts  shall  have 
no  jurisdiction  in  suits  for  compensation  for  the  infringement 
of  copyright. 

There  are  no  provisions  relating  to  musical  and  dramatic  Musical  aud 
works  in  India.  *™atic 

The  Inventions  and  Designs  Act  of  1888  (which  received  n^ng. 
the  assent  of  the  Governor-General  on  16th  March,  1888) 
(No.  5  of  1888),  Part  II.,  sections  50-62,  contains  the,  follow- 
ing provisions  as  to  designs:  Part  II.,  section  50  (1).   In  this  Definition, 
part,  unless  there  is  something  repugnant  in  the  subject  or 
context : 

(1)  Design  means  some  peculiar  shape,  configuration  or  form 
given  to  an  article,  or  arrangement  of  lines  or  the  like  used  on 
or  with  an  article,  but  not  the  article  itself. 

(2)  Copyright  means  the  exclusive  right  to  apply  a  design 
to  an  article. 

(3)  The  author  of  any  new  and  original  design  shall  be 
considered  the  "  proprietor "  thereof,  unless  he  executed  the 
work  on  behalf  of  another  person  for  a  good  or  valuable  con- 
sideration, in  which  case  that  person  shall  be  considered  the 
proprietor ;  and  every  person  acquiring  for  good  or  valuable 
consideration  a  new  and  original  design,  or  the  right  to  apply 
the  same  to  any  article,  either  exclusively  of  any  other  per- 
son or  otherwise,  and  also  every  person  on  whom  the  property  ' 
in  the  design  or  the  right  to  the  application  thereof  shall 
devolve,  shall  be  considered  the  "  proprietor  "  of  the  design  in 
the  respect  in  which  the  same  may  have  been  so  acquired, 
and  to  that  extent  but  not  otherwise. 

51  (1)    Any    person;   whether   a    British   subject  or   not,  Application 
claiming  to  be  the  proprietor  of  any  new  and  original  design  JjSSS^ 
not  previously  published  in  British  India,  may  apply  to  the  of  design. 
Governor-General  in  Council  for  an  order  for  the  registration 
of  the  design. 

(2)  The  application  must  be  in  writing  in  the  form  or  to 
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the  effect  of  the  5  th  Schedule,  and  must  contain  a  statement 
of  the  nature  of  the  design  and  be  accompanied  by  as  many 
copies  of  drawings,  photographs,  or  tracings  thereof,  not  being 
fewer  than  four,  as  may  be  required  by  the  rules  for  the  time 
being  in  force  under  this  part. 

(3)  It  must  be  left  with,  or  sent  by  post  to,  the  secretary  (a), 
and  the  date  of  delivery  or  receipt  thereof  in  the  office  of 
the  secretary  shall  be  endorsed  thereon  and  recorded  in  that 
office. 

52  (1)  Upon  the  application  the  Governor-General  in 
Council  may,  after  such  inquiry  as  he  thinks  fit,  make  an  order 
authorizing  the  registration  of  the  design. 

(2)  When  an  order  has  been  made  under  sub-s.  (1), 
the  secretary  shall  cause  the  design  to  be  registered  in  a  book 
to  be  kept  by  him  for  the  purpose,  and  to  be  called  the 
register  of  designs. 

(3)  The  date  of  registration  shall  be  recorded  in  the 
register. 

53.  When  a  design  is  registered,  the  proprietor  thereof 
shall,  subject  to  the  other  provisions  of  this  part,  have 
copyright  in  the  design  during  five  years  from  the  date  of 
registration. 

54  (1)  Before  delivery  or  sale  of  any  article  to  which  a 
registered  design  has  been  applied,  the  proprietor  of  the  design 
shall  cause  the  article  to  be  marked  with  the  word  "  regis- 
tered "  either  in  full  or  in  an  abbreviated  form. 

(2)  If  he  fails  to  cause  the  article  to  be  so  marked,  the 
copyright  in  the  design  shall  cease  unless  the  proprietor  shows 
that  he  took  all  proper  steps  to  ensure  the  marking  of  the 
article. 

55.  If  the  proprietor  ot  a  design  exhibited  at  an  industrial 
or  international  exhibition,  certified  as  such  by  the  Governor- 
General  in  Council,  causes  an  application  for  an  order  for  the 
registration  of  the  design  to  be  delivered  to  or  received 
by  the  secretary  within  six  months  from  the  date  of  the 
admission  of  the  design  into  that  exhibition,  the  design  shall 
not  be  deemed  to  be  a  new  and  original  design  not  pre- 
viously published  in  British  India  within  the  meaning  of 
section  5 1  by  reason  only  of  the  design  having  been  exhibited 
at  the  exhibition. 

56.  Any  person  in  whom  the  copyright  in  a  design  has 
become  vested  may  apply  to  the  secretary  for  the  entry  of  his 

(a)  Secretary  to  the  Government  of  India  appointed  to  discharge  functions  of  the 
'  Secretary  under  this  Act.     Sect.  4  of  Act,  sub-s.  (8). 
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name  in  the  register  of  designs  as  proprietor  of  the  copyright,    cap.  hi. 
and  the  secretary  may,  if  he  thinks  fit,  cause  the  entry  to  be      India. 
made. 

57  (1)  The  registered  proprietor  of  a  design  may  institute  Suit  for 
a  suit  in  the  District  Court  (a)  for  the  recovery  of  any  damages  J^^Sa/ 
arising  from  the  application  by  any  person  to  any  article  of  the 
design  or  of  any  fraudulent  or  obvious  imitations  thereof  for 
the  purpose  of  sale,  or  from  the  publication,  sale  or  ex- 
posure for  sale  by  any  person  of  any  articles  to  which  the 
design,  or  any  fraudulent  or  obvious  imitation  thereof,  has 
been  applied,  that  person  knowing  or  having  reason  to  believe 
that  the  proprietor  had  not  given  his  consent  to  such  applica- 
tion. 

(2)  When  the  Court  makes  a  decree  in  a  suit  under  this 
section,  it  shall  send  a  copy  of  the  decree  to  the  secretary, 
who  shall  cause  an  entry  thereof  to  be  made  in  the  register  of 
designs. 

58.  When  from  the  expiration  of  the  term  of  copyright  or  Registration 
from  any  other  cause,  the  copyright  in  a  design  has  ceased,  the  £j  Ji^^X 
secretary  shall  cause  an  entry  with  respect  to  the  cessation  of 
the  right  to  be  made  in  the  register  of  designs. 

59  (1)  A  High  Court  (b)  may,  on   the  application  of  any  Rectification 
person  aggrieved  by  an  entry  in  the  register  of  designs,  or  by  °£  JSgnl 
the  omission  of  an  entry  therefrom,  make  such  order  for  the 
rectification  of  the  register  as  it  thinks  fit. 

(2)  An  order  under  sub-section  (1)  may  declare  copyright 
in  a  design  not  to  have  been  acquired. 

(3)  A  copy  of  the  order  shall  be  forwarded  by  the  court 
to  the  secretary,  who  shall  cause  an  entry  thereof  to  be  made 
in  the  register  of  designs. 

(4)  When  the  secretary  is  a  party  to  an  application  under 
this  section,  the  costs  of  another  party  thereto  shall  not  be 
adjudged  to  be  payable  by  the  secretary. 

60.  A  High  Court  to  which  an  application  has  been  made  Power  to 
under  the  last  foregoing  section  may  stay  proceedings  on,  or  ^[ta^pro* 
dismiss  the  application  if,  in  its  opinion,  the  application  would  ceedings  on, 
be  disposed  of  more  justly  or.  conveniently  by  another  High  apPii™tion 

Court.  *OP  rectifica- 

Under  section  61  four  oopies  at  least  of  drawings,  photo-  regfater. 
graphs,  or  tracings  accompanying  an  application  of  an  order 
for  the  registration  of  a  design  in  respect  of  which  such  an 

(a)  District  Court  has  the  meaning  given  to  that  term  by  Code  of  Civil  Procedure. 
Law  XIV.  of  1882. 

(ft)  High  Court  =  High  Court  of  Code  of  Criminal  Procedure,  1882  (No.  X.  of 
1882),  in  reference  to  proceeding*  against  European  British  subjects. 
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cap.  hi.     order  has  been  made  must  be  delivered  to  the  secretary  when 
India.      the  design  is  registered. 

Entries  and  documents  on  the  register  shall  be  deemed  public 
documents  for  purposes  of  evidence,  and  shall  be  open  to  the 
inspection  of  any  person. 

An  agent  may  act  for  a  principal. 
Section  62  provides  as  to  fees. 


(     S37     ) 


PART  VI. 
COPYRIGHT  IN  FOREIGN  COUNTRIES. 


FRANCE. 

The  infringement  of  copyright  was  formerly  visited  with  far  Copyright  in 
heavier  penalties  in  France  than  in  this  country.  The  printing  rance* 
a  work,  the  sole  right  to  which  belonged  to  another,  was 
regarded  as  little  better  than  theft ;  indeed,  it  was  said  that 
such  conduct  was  worse  than  to  enter  a  neighbour's  house  and 
steal  his  goods ;  for,  in  the  latter  case,  negligence  might  be 
imputed  to  him  for  permitting  the  thief  to  enter,  whereas  in 
the  former,  it  was  stealing  a  thing  confided  to  the  public 
honour  (a). 

Protection,  however,  was  only  afforded  by  privileges  given  by 
Royal  edicts,  and  was  accorded  sometimes  to  authors,  some- 
times to  booksellers,  sometimes  to  persons  possessing  neither 
of  these  qualifications:  these  privileges  depended  on  the 
pleasure  of  the  king. 

The  protection  afforded  in  this  way  by  the  various  edicts  of 
the  French  kings  to  the  authors  of  literary  works  was  finally 
taken  away  by  the  famous  decree  of  the  National  Assembly,  by 
which  all  privileges  of  whatever  kind  were  abolished  (6). 

Before  entering  into  any  details  of  the  law  of  copyright  under 
the  different  heads  of  literature,  the  drama,  music,  and  art,  it 
will  tend  to  make  the  subject  clearer,  and  will  be  more  useful 
for  reference,  first,  to  give  an  account  of  the  principal  laws  on 
the  subject  in  their  order  of  date,  and  then  touch  upon  the 
application  of  these  laws. 

The  first  decree  on  copyright  is  that  of  13  th- 19  th  January, 
1791,  concerning  public  performances. 

Art.  1.  Any  citizen  may  open  a  public  theatre  and  give  Decree  of 
representations  of  pieces  of  every  kind  on  condition  of  making  ]-™}  Jan- 

(a)  Lowndes  on  Copy. 

(b)  4th  of  August,  1789  ;  Lowndes  on  Copy..  App.  116. 
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a  declaration,  previously  to  the  establishment  of  his  theatre,  at 
the  local  municipality  (a). 

Art.  2.  The  works  of  authors  dead  five  years  or  more  before 
the  date  of  this  decree  are  public  property,  and  may,  notwith- 
standing all  ancient  privileges  which  are  abolished,  be  repre- 
sented in  any  theatre. 

Art.  3.  The  works  of  living  authors  cannot  be  represented 
in  any  public  theatre  throughout  France  without  the  formal 
consent  in  writing  of  such  author  under  penalty  of  confiscation 
of  the  gross  receipts  from  such  representations  for  the  benefit 
of  the  authors  (J). 

Art.  4.  The  provision  of  article  3  applies  to  works  already 
represented,  whatever  the  former  regulation  may  have  been ; 
nevertheless  agreements  which  may  have  been  made  between 
comedians  and  living  authors  or  authors  dead  within  five  years 
shall  be  performed. 

Art.  5.  The  heirs  or  assigns  of  authors  shall  be  the  pro- 
prietors of  their  works  for  the  period  of  five  years  after  the 
death  of  the  author  (c). 

Then  follows  a  further  decree  on  the  same  subject  dated 
19th  July-6th  August,  1791. 

Art.  1.  Conformably  to  the  provisions  of  articles  3  and  4  of 
the  decree  of  13th  January  last,  concerning  public  performances 
{spectacles),  the  works  of  living  authors,  although  represented 
before  that  date,  whether  engraved  or  printed  or  neither,  can- 
not be  represented  in  any  public  theatre  throughout  the  king- 
dom without  the  formal  written  consent  of  the  authors,  or  in 
the  case  of  authors  dead  within  five  years  before  the  13th  day 
of  January,  that  of  their  heirs  or  assigns,  under  penalty  of  con- 
fiscation of  the  gross  receipts  from  such  representations  for  the 
benefit  of  the  author,  his  heirs,  or  assigns. 

Art.  2.  Agreements  between  authors  and  managers  (eiUrc- 
preneur8  de  spectacles)  shall  be  perfectly  free,  and  no  municipal 
or  other  public  functionaries  may  tax  any  play,  nor  diminish 
nor  increase  the  price  agreed  upon ;  the  remuneration  of  authors, 
agreed  upon  between  them  or  their  representatives  and  such 
managers,  can  neither  be  seized  nor  held  back  {arrtiic)  by  the 
creditors  of  such  manager.  A  decree  was  passed  on  the  30  th 
August,  1792,  relating  to  agreements  between  authors  and 
managers. 

(a)  The  liberty  was  suppressed  in  1806,  and  not  re-established  till  the  decree  of 
the  6th  Jan.,  1864. 

(b)  The  provision  as  to  confiscation  of  receipts  is  reproduced  in  Art  428  of  the 
penal  code  now  in  force. 

(c)  The  duration  of  the  right  has  been  successively  extended  bv  the  laws  of  the 
3rd  August,  1844,  8th  April,  1854,  and  the  14th  July,  1866. 
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Then  follows  the  decree   of  the   National   Convention   ot    pabtVL 
19th-24th  July,  1793,  relating  to  the  right  of  property  of    Fbakcb. 
authors  in  works  of  literature  (Merits)  of  all  kinds,  of  composers  Literary 
of  music,  of  painters  and  draughtsmen  (dminatewrs).      This  copyright. 
may  be  looked  upon  as  the  fundamental  law  on  copyright  jui  ^1793. ' 
although  the  majority  of  its  provisions  have  been  modified  by 
subsequent  legislation.     They  are  as  follows : 

Art.  1.  The  authors  of  writings  (ScrUs)  of  all  kinds,  composers  Duration, 
of  music  [architects,  sculptors]  (a),  painters  and  draughtsmen, 
who  engrave  pictures  or  drawings,  shall  enjoy  during  their 
whole  life  the  exclusive  right  to  sell,  and  distribute  their  works 
within  the  territory  of  the  Republic,  and  to  assign  their  pro- 
perty in  such  right  in  whole  or  in  part.  [Sculptors  and 
ornamental  designers  are  to  have  the  same  rights  whatever 
may  be  the  merit  or  destination  of  the  work.]  (b) 

Art.  2.  Their  heirs  or  assigns  shall  enjoy  the  same  right  for 
the  space  of  ten  years  after  the  death  of  the  author  (c). 

Art.  3.  The  magistrates  (officiers  de  paix)  (d)  shall  be  bound 
to  confiscate  for  the  benefit  of  the  authors,  composers,  painters 
or  draughtsmen  and  others,  their  heirs  or  assigns,  all  copies  of 
editions  printed  or  engraved  without  the  formal  permission  in 
writing  of  the  authors. 

Art.  4.  Every  infringer  (corUrejactew)  shall  be  bound  to  pay 
to  the  true  proprietor  a  sum  equivalent  to  the  price  of  3000 
copies  of  the  original  edition  (e). 

Art.  5.  Every  seller  of  a  pirated  edition,  if  not  convicted  of 
being  the  infringer,  shall  be  bound  to  pay  to  the  true  pro- 
prietor a  sum  equivalent  to  the  price  of  500  copies  of  the 
original  edition  (e). 

Art.  6.  Every  citizen  who  produces  a  work  whether  of  litera- 
ture or  engraving  of  whatever  kind,  must  deposit  two  copies  at 
the  National  Library  or  at  the  Stamp  Office  of  the  Republic, 
for  which  he  will  get  a  receipt  duly  signed,  failing  which  he 
can  have  no  right  of  action  against  an  infringer  (/). 

(a)  These  words  were  inserted  by  the  Law  of  11th  March,  1902. 

(b)  This  provision  is  also  new  (Law  of  11th  March,  1902).  The  enumeration 
contained  in  this  article  is  not  exclusive :  it  applies  to  all  works  of  art,  and  was 
held  to  apply  to  manufacturing  designs  until  the  Law  of  18th  March,  1806. 
'  Lois  franyaises  et  elrangeres,'  by  M.  Lyon-Caen.  Paris,  1889.  And  see  note  to 
Art  7. 

(c)  The  time  has  been  successively  increased  by  the  Laws  of  the  5th  Feb.,  1810, 
the  8th  April,  1854,  and  the  14th  July,  1866. 

(d)  By  the  Law  of  June,  1795,  these  functions  were  transferred  to  {commUwire* 
de  police)  police  superintendents,  or  where  there  were  none  to  the  magistrates  {juget 
depaU). 

(e)  But  see  the  Penal  Code  of  1810,  p.  541. 

(/)  The  deposit  is  now  regulated  by  the  Law  on  the  Liberty  of  the  Press  of  the 
29th  July,  1887.     See  p.  545. 
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Part  VI. 
France. 


Posthumous 
works. 


Law  of  1st 
Sept.,  1793. 


Art.  7.  The  heirs  of  an  author  of  a  work  of  literature  or 
engraving,  or  of  every  other  production  of  the  intellect  or 
genius  which  can  be  classed  as  a  work  of  art,  shall  have  the 
exclusive  property  of  such  work  during  ten  years  (a). 

Proprietors  by  descent,  or  any  other  title,  of  posthumous, 
literary,  and  dramatic  works  have  the  same  rights  as  the  author ; 
and  the  provisions  of  the  law  concerning  the  exclusive  pro- 
perty of  authors  and  its  duration  are  applicable  to  such 
proprietors  (b). 

A  further  law  was  enacted  on  the  1st  September,  1793,  in 
relation  to  theatres  and  to  the  right  of  representation  and 
performance  of  dramatic  and  musical  works.  By  this  law  the 
decree  of  the  30th  August,  1792,  was  repealed  and  all  the 
provisions  of  the  laws  of  the  13th  January,  1791,  and  the  19th 
July,  1793,  were  made  applicable,  and  the  supervision  of  public 
performances  was  declared  to  continue  to  belong  exclusively  to 
the  municipal  authorities.  Managers  or  partners  were  directed 
to  keep  a  register  in  which  they  should  enter  (the  entries  tp 
be  signed  by  the  police  officers  on  duty)  at  every  performance 

(a)  The  time  was  successively  increased  by  the  Laws  of  the  5th  Feb.,  1810,  and 
8th  April,  1864,  and  is  now  fifty  years  under  the  Law  of  the  14th  July,  1866.  These 
provisions  embrace  "  lea  auteurs  d'ecrits  en  tout  genre,"  and  upon  this  expression 
M.  Merlin  has  made  the  following  commentary  :  u  Mais  il  ne  faut  pas  separer,  dans 
oet  artiole,  les  mots  ecrits  en  tout  genre  de  l'expression  auteurt ;  et  la  propri6t£,  dont 
cet  article  declare  que  les  iorits  en  tout  genre  sont  susceptible*,  ne  peut  evidemment 
etre  reclamee  que  par  ceux  qui  en  sont  auteurt,  dans  la  veritable  acception  de  ce 
terme. 

"  Or,  le  mot  auteurt,  quel  sens  a-t-il  en  general  ?  Quel  sens  a-t-il  relativement 
aux  ecrits  ?    Quel  sens  a-t-il  dans  la  loi  du  19  juillet  1793  ? 

"En  general,  le  mot  auteurt  designe,  suivant  la  definition  qu'en  donne  le 
Dictionnaire  de  1' Academic  francaise,  celui  qui  est  la  premiere  cause  de  quelque 
chose  ;  et  il  est  aussi,  suivant  la  meme  definition,  synonyme  d'inventeur. 

"Applique  aux  ecrits,  le  mot  auteur  se  dit  (toujoure  suivant  le  ineme 
Dictionnaire)  de  celui  qui  a  compote  un  lirre,  qui  a  fait  quelque*  outrages  (C esprit 
en  vers  oh  en  prose;  et  il  est  bien  clair  qu'en  ce  sens,  le  mot  auteur  est  oppose  a 
eopiste. 

" Enfin,  la  loi  du  19  juillet  1793  ne  permit  pas  de  douter  quelle  n'exclue  egale- 
ment  les  copistes  de  la  denomination  d'auteurs.  Les  keritiers  de  V  auteur  (Pun 
outrage  de  littiraturt  on  de  grarure,  dit-elle,  art.  7,  on  de  toute  autre  jrroduction 
de  Vesprit  ou  dn  genie,  qui  appartient  aux  beaux-arts,  enauront  la  oropriete  exclusive 
pendant  dix  annees,  Ces  termes,  ou  de  toute  autre  production  de  t esprit  ou  du  genie* 
qui  appartient  aux  beaux-arts,  ne  sont  ni  obscure  ni  equivoques.  Us  signifient 
claireinent  que  les  productions  de  l'esprit  ou  du  genie  sont  de  deux  sortes  ;  que  les 
unes  consistent  en  ouvrages  de  literature;  que  les  autre*  appartiennent  aux 
beaux-arts  ;  mais  que  nul  ne  peut  etre  r€put6  auteur  soit  d'unouvrage  de  literature, 
soit  d'un  ouvrage  d'arts,  si  ce  n'est  pas  a  son  esprit  ou  a  son  genie  qu'en  est  due  la 
production. 

"Done,  les  expressions  d' Merits  en  tout  genre  ne  sont  employees,  dans  Tart. 
I*"  de  la  meme  loi,  que  pour  designer  tous  les  genres  de  compositions  litteraires. 

u  Done,  elles  n'y  d6signent  pas  les  ecrits  qui  ne  seraient  pas  de  compositions, 
mais  de  simples  copies. 

14  Done,  celui  qui  ne  fait  que  copier  une  composition  litt£rai re  ne  peut  jamais 
etre  repute*  auteur  de  la  copie  de  cette  composition,  ni  par  consequent  en  avoir 
i&'projtriete',  dans  le  sens  attache  a  ce  mot  par  la  loi  du  19  juillet  1793,  et  par 
le  code  penal  1810."  Merlin,  Repertoire  de  Jurisprudence,  titre  *  Contrefaoon/ 
Jxi. 

(b)  Decrees,  8th  Dec.,  1805,  8th  June,  1806 ;  see  also  decree  of  15th  Oct.  1812. 
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the  pieces  played  to  show  the  number  of  performances  of  each    part  vi. 
piece.  France. 

Posthumous  works  were  dealt  with  by  the  law  of  the  22nd  Law  of  22nd 
March,  1805,  which  enacted  "that  the  owners,  by  inheritance  March,  1805. 
or  any  other  right,  of  a  posthumous  work  have  the  same  rights 
as  the  author,  and  the  provisions  of  the  laws  on  the  exclusive 
property  of  authors  and  on  their  duration  are  applicable,  pro- 
vided that  the  posthumous  works  are  printed  separately  and 
without  being  joined  to  a  new  edition  of  works  already  published 
and  become  public  property  (a).  Books  of  the  church  were 
specially  dealt  with  by  the  law  of  the  29th  March,  1805,  and 
official  documents  by  the  law  of  20th  February,  1809.  . 

Under  the  kwof  the  8th  June,  1806,  authors  and  managers  Law  of  8th 
shall  be  free  to  fix  by  mutual  agreement  the  remuneration  June' 1806' 
payable  to  the  former,  either  in  a  fixed  sum  or  otherwise. 

The  local  authorities  are  to  keep  a  strict  eye  on  the  per- 
formance of  these  agreements. 

The  proprietors  of  posthumous  dramatic  works  have  the 
same  rights  as  the  author,  and  the  provisions  relating  to  the 
property  of  authors  and  its  duration  are  applicable  to  such 
works  as  is  provided  by  the  law  of  the  22nd  March,  1805. 

Under  the  law  of  the  5th  February,  1810,  confiscation  and  Law  of  5th 
fine  for  the  benefit  of  the  State,  without  prejudice  to  the  Feb'' 1810, 
provisions  of  the  penal  code,  will  take  place  in  the  following 
cases: 

If  there  is  a  piracy,  that  is  to  say  if  a  work  is  printed  with- 
out the  consent  and  to  the  prejudice  of  the  author  or  publisher 
or  their  representatives. 

In  this  case  this  shall  be  in  addition  to  the  damages  to  the 
author  or  publisher  or  their  assigns ;  and  the  edition  or  the 
pirated  copies  shall  be  confiscated  to  their  profit  (b). 

The  penalties  and  the  damages  shall  be  decided  by  the  police 
or  criminal  court  according  to  the  circumstances  and  the  law. 

Offences  shall  be  reported  by  the  inspectors  of  the  press 
and  of  the  book  trade,  police  officials,  and  in  addition  by  the 
officers  in  charge  of  the  custom  house  as  to  books  coming  from 
foreign  countries. 

A  law  of  the  20th  February,  1809,  regulated  the  publication 
of  manuscripts  belonging  to  libraries  and  other  institutions. 

The  "Code  Civil,"  Articles  544,  1302,  the  Code  de  Prod-  Procedure 
dure  Civile,  Articles  59  and   1036,  and  the  Code  d' instruction  and  Mmedie8- 

{a)  This  law  is  applicable  to  musical  works,  and  by  the  law  of  the  8th  June,  1806, 
was  declared  to  be  applicable  to  dramatic  works.  '  Lois  francaises  et  gtrangeres,'  par 
M.  Lyon-Caen. 

(&)  Repealed  by  the  Penal  Code  of  1810. 
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Penal  Code 
on  piracy. 


Partvl    criminelle,  Articles  637  and   638,  define  property  in  general, 
France,     indicate  the  remedies  and  procedure  of  injured  parties,  and 
limit  the  time  during  which  actions  may  be  brought.    These 
general  provisions  are  also  applicable  to  copyright. 

The  Cod*  Pinal  of  March  1810,  Articles  425  to  429,  makes 
piracy  a  misdemeanor  (dilit).     These  articles  are  as  follows : 

425.  "  Toute  Edition  d'icrits,  de  composition  musicals,  de 
dessin,  de  peinture,  ou  de  toute  autre  production,  imprimie  on 
gravie  en  entier  ou  en  partie,  an  mipris  des  lois  et  riglements 
rdati/s  &  la  propria  des  auteurs,  est  une  contre/cqon ;  et  toute 
contre/afon  est  un  dilit. 

426.  "  Le  dibit  d'ouvrages  contre/aits,  V introduction  swr  le  terri- 
toire  /rangaisc  d'ouvrages  qui,  apris  avoir  iU  imprimis  en  France, 
ont  iti  contre/aits  ehez  titranger,  sont  un  dtlit  de  la  mime  esptce. 

427.  "  La  peine  contre  le  contre/acteur,  ou  contre  Vintroducteur, 
sera  une  amende  de  cent  francs  au  moins  et  de  deux  mille  francs 
an  plus;  et  contre  le  dibitant,  une  amende  de  vingt-cinq  francs 
au  moins  et  de  cinq  cents  francs  au  plus.  La  confiscation  de  I' Edition 
contrefaite  sera  prononcie  tant  contre  le  contre/adeur  que  contre  Vin- 
troducteur  et  le  dibitant.  Les  planches,  monies,  ou  matrices  des  objets 
contre/aits,  seront  aussi  confisquis. 

428.  "  Tout  directeur,  tout  entrepreneur  de  spectacle,  tout  associa- 
tion <C  artistes,  qui  aura /ait  reprisenter  snvr  son  thidtre  des  ouvrages 
dramatiques  au  mipris  des  his  et  riglements  rdatifs  &  la  propriiti 
des  auteurs,  sera  puni  d'une  amende  de  cinquante  francs  au  moins,  de 
cinq  cents  francs  au  plus,  et  de  la  confiscation  des  recettes. 

429.  "Dans  les  cas  privus  par  les  quatre  articles  pricidents  le 
produit  des  confiscations,  ou  les  recettes  confisquies,  seront  remis  aupro- 
priitaire,  pour  I'indemniser  d'autant  du  prejudice  qu'U  aura  souffert : 
le  surplus  de  son  indemnity  ou  Ventibre  indemniti,  s'il  riy  a  cu  ni 
vente  d*  objets  confisquies  ni  saisie  de  recettes,  sera  rigU  par  les  votes 
ordinaires  "  (a). 

The  law  of  3rd  August,  1844,  provides  that  the  widows  and 
children  of  the  authors  of  dramatic  works  shall  have  from  that 
date  the  right  during  twenty  years  to  authorize  the  represen- 
tation and  to  confer  the  advantages  arising  from  such  works 
in  conformity  with  the  provisions  of  Articles  39  and  40  of 
the  imperial  decree  of  the  5th  February,  1810  (6).  Article  39 
of  that  decree  made  the  widow's  right  dependent  on  the  mar- 
riage agreement.  Article  40  provided  that  authors  whether 
natives  or  foreigners  (c)  of  every  work  printed  or  engraved, 

{a)  Code  Ptnal,  lib.  iii.  tit.  ii.,  Art.  425-429. 
(b)  Repealed  by  the  law  of  the  14th  July,  1866. 

(<?)  Understood  to  be  confined  to  works  published  in  France.  '  Lois  franchises  et 
gtrangeres,'  par  Lyon-Caen. 


The  Drama. 
Law  of  3rd 
Aug.,  1844. 
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might  assign  their  right  to  a  printer  or  bookseller  or  any  other    .Pabt  vi. 
person  who  would    then    be    substituted   in  their  place,  for     France. 
them  and  their  representatives   according   to    the   preceding 
article. 

By  the  decree  of  28th  March,  1852,  it  is  made  unlawful  Reciprocity, 
without  the    permission   of  the    author   to   publish    a   work  March'  1852. 
already  published  in  a  foreign  country  with  which  no  copy- 
right convention  exists.     This  decree  will  be  dealt  with  more 
fully  hereafter  (a). 

By   the  law  of   8th  April,  1854,  repealed  by  the  law  of  Copyright 
the  14th   July,  1866,  the  twenty   jTears   term  of  copyright  ^j8^ 
vested  in  the  children  of  the  author  was  extended  to  thirty 
years  (6). 

On  the  6th  January,  1864,  a  new  law  was  enacted  in 
relation  to  theatres.     It  provided  as  follows : — 

Any  person  can  construct  and  carry  on  a  theatre,  on  con- 
dition of  making  a  declaration  at  the  Ministry  of  the  House- 
hold and  Fine  Arts,  and  at  the  prefecture  de  police  for  Paris,  in 
the  departments,  at  the  prefecture. 

Theatres  which  appear  more  particularly  deserving  of  en- 
couragement may  be  subsidized  by  the  State  or  by  the  Com- 
munes. Managers  (entrepreneurs)  of  theatres  must  comply  with 
the  regulations,  decrees,  and  rules,  in  all  matters  relating  to 
public  order,  security,  and  health. 

The  existing    laws    on   the   management   and    closing    of 

(a)  The  practical  importance  of  this  decree  has  been  considerably  restrained 
by  the  numerous  treaties  with  foreign  countries.  '  Lois  franchises  et  gtrangeres,*  par 
Lyon -Caen. 

(b)  By  the  law  of  the  9th  Dec.,  1857,  the  laws  regulating  literary  and  artistic 
property  in  the  mother  country  were  declared  to  be  effective  in  the  colonies  of 
Martinique,  Guadeloupe,  French  Guiana,  Reunion,  Senegal,  Gorea,  and  the  French 
establishments  in  India  and  Oceania.  [Algiers  is  not  mentioned,  but  it  is  under- 
stood that  the  French  laws  apply  generally.]  Subsequent  legislation  is  made 
applicable  to  the  French  colonies  by  the  law  of  the  29th  Oct.,  1887,  that  is  to  say, 
the  following  laws : 

Articles  2,  3,  4,  and  5  of  the  law  of  the  13th  Jan.,  1791,  relating  to  property  in 
dramatic  works ; 

Articles  1  and  2  of  the  law  of  19th  July,  1791,  on  the  rights  of  authors  in  dramatic 
productions  ; 

The  law  of  the  19th  July,  1793,  relating  to  literary  and  artistic  property  ; 

Articles  2  and  3  of  the  law  of  the  1st  Sept.,  1793,  relating  to  the  property  in 
dramatic  works  ; 

The  law  of  the  13th  June,  1795,  relating  to  the  authorities  charged  with  reporting 
offences  of  piracy ; 

The  law  of  the  22nd  March,  1805,  relating  to  property  in  posthumous  works  ; 

Articles  10,  11,  and  12  of  the  8th  Jane,  1806,  relating  to  the  representation  of 
posthumous  dramatic  works  ; 

Articles  39, 41  (1st  par.  and  No.  7),  42,  43,  45,  and  47  of  the  law  of  the  5th  Feb., 
1810,  relating  to  literary  property  ; 

The  law  of  the  3rd  Aug.,  1844,  relating  to  property  in  dramatic  works  ; 

The  law  of  the  28th  March,  1852,  relating  to  literary  and  artistic  property  in 
works  published  in  foreign  countries  ; 

The  law  of  the  8th  April,  1854,  extending  the  duration  of  the  rights  of  literary 
and  artistic  property. 
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theatres,  and  the  royalty  established  for  the  benefit  of  the 
poor  and  hospitals  shall  continue  to  be  enforced. 

Every  dramatic  work  before  being  represented  must,  accord- 
ing to  the  terms  of  the  law  of  the  30th  December,  1852,  be 
examined  and  authorized  by  the  Minister  of  the  Household 
and  Fine  Arts  in  the  case  of  Paris  theatres  and  by  the  prefects 
for  theatres  in  the  provinces. 

The  authorization  may  always  be  rescinded  on  grounds 
relating  to  public  order. 

Dramatic  works  of  all  kinds,  including  pieces  which  have 
become  public  property,  may  be  represented  at  every  theatre  (a). 

Plays  with  child  actors  remain  forbidden.  Public  displays 
of  curiosities,  marionettes,  les  cafes  dits  cafes  chantants,  cafes- 
concerts  and  other  establishments  of  the  same  kind,  remain 
subject  to  the  regulations  now  in  force. 

Nevertheless,  these  different  establishments  are  for  the  future 
freed  from  the  royalty  established  by  Article  11,  of  the  law  of 
the  8th  December,  1824,  in  favour  of  the  Governors  of  the 
Provinces,  and  will  not  have  to  bear  any  charge  other  than 
the  royalty  for  the  benefit  of  the  poor  or  the  hospitals. 

The  actual  managers  of  theatres  which  are  not  subsidized 
are,  as  against  the  public  administration,  freed  from  all  clauses 
and  conditions  in  their  licences  (cahien  des  charges),  which  are 
contrary  to  this  law. 

All  the  provisions  of  previous  decrees,  orders,  and  regulations 
contrary  to  the  present  are  repealed. 

On  the  16th  May,  1866,  the  following  provision  was  made 
with  regard  to  mechanical  musical  instruments.   - 

The  manufacture  and  sale  of  instruments  mechanically  re- 
producing musical  airs  which  are  private  property,  do  not  con- 
stitute the  act  of  piracy  provided  and  punished  by  the  law  of 
the  19th  July,  1793(6). 

Lastly,  we  have  the  law  of  the  14th  July,  1866,  by  which 
protection  of  copyright  is  given  to  all  heirs  of  an  author  for 
fifty  years  after  his  death.  The  provisions  of  this  law  are  as 
follows :  "  The  duration  of  the  rights  given  by  former  laws  to 

(a)  This  is,  of  course,  without  prejudice  to  the  rights  of  authors.  ,  See  the 
circular  addressed  to  the  Prefects  of  the  Departments  by  the  Minister  of  Public 
Education  and  the  Fine  Arts  on  the  11th  Feb.,  1889.  Copyright  Magazine  of  the 
Berne  Convention,  1889,  p.  29. 

(ft)  This  was  obtained  by  the  representations  of  Switzerland.  A  provision  to  this 
effect  has  also  been  introduced  in  the  convention  between  France  and  Switzerland 
of  23rd  Feb.,  1882.  A  Bimilar  provision  is  also  to  be  found  in  the  Protocole  de 
Cldture,  Art  III.,  to  the  Berne  Convention.  By  reason  of  this  law  gramophones 
and  perforated  rolls  for  aeolian  organs  have  been  held  not  to  be  infringements, 
Maquet  v.  ThibouHlle,  Paris  Court  of  Appeal,  9th  Jan.,  1896  ;  Alfieri  v.  Soc.  d% 
Gramophone*,  Seine,  23rd  July,  1902. 
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the  heirs,  irregular  successors  (succes&eurs  irrSguliers),  donees,  Taut  vi. 
and  legatees  of  authors,  composers,  or  artists,  is  extended  to  fifty  Fuakok. 
years  from  the  death  of  the  author. 

During  this  term  of  fifty  years  the  spouse  of  such  author, 
whatever  may  be  the  provisions  of  the  marriage  contract  (le 
rfyime  matrimonial),  and  independently  of  the  rights  of  such 
spouse  under  the  rigime  de  la  communauti,  has  a  life  interest  in 
the  rights  which  the  deceased  spouse  has  not  alienated  by 
assignment  during  life,  or  by  will. 

"  Nevertheless  if  the  author  leave  hdritiers  &  reserve  such  life 
interest  is  reduced  in  favour  of  such  heirs  in  accordance  with 
the  provisions  of  Articles  913  and  915  of  the  Civil  Code  (a). 

"  This  interest  is  not  given  if  at  the  time  of  the  author's 
death  there  be  a  decree  of  separation  (separation  de  corps)  in 
force  against  the  spouse:  it  ceases  as  soon  as  the  spouse 
re-marries. 

"  The  rights  of  htritiers  &  reserve  and  of  other  heirs  or  sus- 
cessors  during  this  period  of  fifty  years  are  in  other  respects 
regulated  by  the  provisions  of  the  Civil  Code. 

"  When  the  succession  falls  to  the  State,  the  exclusive  right 
is  extinguished,  without  prejudice  to  the  rights  of  creditors, 
and  contracts  for  assignment  which  may  have  been  entered 
into  by  the  author  or  his  representatives." 

The  above  laws  for  the  most  part  deal  with  the  duration  of 
copyright  and  its  mode  of  descent.  In  other  respects  the  pro- 
visions are  general  and  somewhat  difficult  to  apply, in  particular 
cases.  Hence  it  will  be  advisable  to  refer  to  the  cases  which 
have  been  decided  in  the  French  Courts  of  Law  for  information 
on  many  points. 

On  the  29th  July,  1881,  a  law  was  passed  relating  to  the 
liberty  of  the  press;  it  provides  that  upon  publication  of  any  Liberty  of  the 
printed  matter,  the  printer  (b)  shall  under  the  penalty  of  a  fine  pre88- 
of  16  to  300  francs,  deposit  two  copies  for  the  National  Col-  Deposit  of 
lections.      The  names  and   addresses   of  the   proprietor  and  JjJJJJJ^ 
printer  must  also  be  given.     In  Paris  this  deposit  shall  be 

(a)  " H&ritiers  a  reserve'*  are  those  heirs  of  a  man  who,  by  Articles  918-915 
fit  the  Civil  Code,  are  entitled  to  a  certain  share  of  his  property,  and  whom  he 
cannot  disinherit  either  by  act  inter  tiros  or  by  will.  M.  Fliniaux  remarks  on  this 
article  :  "  C'est  par  une  erreur  de  droit  qu'il  a  6t6  declare1  r&iuctible  eonform&nent 
aux  articles  913  et  916  du  Code  Civil ;  c'est  1' article  1094  du  meme  code,  relatif  au 
droit  du  conjoint,  qu'il  auraitfallu  viser."  (Fliniaux,  Prop,  industrielle  etprop.  lit! 
et  art.  en  France  et  a  l'6tranger  :  Paris,  1879.  An  excellent  work,  of  which  free  use 
has  been  made  in  this  chapter.) 

(b)  It  has  been  proposed  to  alter  this  law  and  make  the  deposit  compulsory  on 
the  publisher  instead  of  the  "printer.  '  Lois  franchises  et  etrangeres,'  par  M.  Lyon- 
Caen.    A  recent  circular  (6th  Jan.,  1900)  of  the  Minister  of  the  Interior  to  the 

prefects  calls  for  a  more  rigorous  enforcement  of  the  provisions  as  to  deposit.  . 
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part  vt.     made  at  the  Ministry  of  the  c  Int6rieur ' :  at  the  prefecture  for 
France,     the  chief  town  of  the  departments :  at  the  sous  prefecture  for 

the  county  towns  of  the  hundred,  and  for  other  towns  at  the 

town  clerk's  office.  The  title  of  the  work  and  the  size  of  the 
print  shall  be  given.  Bulletins  de  votes  (voting  lists),  commercial 
and  trade  circulars,  and  Us  ouvrages  dits  de  ville  ou  bUboquets  are 
excepted  from  this  provision. 

The  preceding  provisions  are  applicable  to  every  kind  of 
printed  matter  or  reproductions  intended  to  be  published. 

But  in  the  case  of  prints,  music,  and  generally  of  repro- 
ductions other  than  printed  matter,  the  deposit  prescribed  by 
the  preceding  Article  is  to  be  of  three  copies. 

A  law  of  9th  February,  1895,  imposes  penalties  for  fraudu- 
lently placing  an  usurped  name  or  fraudulent  signature  upon 
paintings,  sculptures,  designs,  engravings,  or  music.  This  law 
has  been  held  applicable  to  the  case  of  a  person  putting  his 
own  name  upon  the  work  of  another  (a). 

By  the  law  of  the  29th  October,  1887,  the  provisions  of  the 
law  regulating  literary  and  artistic  property  in  France  were 
made  applicable  to  the  colonies. 

A  circular  of  some  interest  was  in  1889  sent  to  the  prefects 
of  the  departments,  by  the  Minister  of  Education,  on  the  sub* 
ject  of  enforcing  the  laws  for  protecting  copyright.  The 
minister,  after  referring  to  an  earlier  circular  of  1867,  and  to 
complaints  from  the  President  of  the  Committee  of  authors 
and  dramatic  composers,  calls  the  attention  of  the  local  autho- 
rities to  some  points  of  interest. 

He  states  that  the  law  of  the  6th  January,  1864(5),  allow- 
ing all  dramatic  pieces  to  be  represented,  is  of  course  without 
prejudice  to  the  rights  of  authors. 

Authors  and  theatre  managers  can  make  their  own  agree- 
ments now  as  formerly,  and  the  authorities  should  see  to  the 
performance  of  these  agreements  according  to  the  law  of  the 
8th  June,  1806  (c). 

In  the  representation  of  pieces  not  public  property,  managers 
must  have  the  written  consent  of  the  author  according  to  the 
law  of  the  13th  January,  1791,  and  the  authorities  must  see 
to  this. 

Dramatic  works  and  their  titles  cannot  be  altered  or 
modified. 

The  authorities  cannot  tax  works  represented  nor  alter  the 
price  agreed  between  author  and  manager. 

(«)  Paris,  Court  of  Appeal,  4th  June,  1902,  Ubeisio. 
\b)  See  p.  543.  (r)  Ante,  p.  541. 
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Even  in  case  of  charitable  representations  it  must  be  seen    PAl{T  vi- 
that  the  author's  consent  is  given.  frakob. 


Literary  Copyright. 

The  works  of  literature  protected  by  the  copyright  laws  are  Literary 
comprised  in  the  terms  "  icrUs  en  tout  genre  "  which  occur  in  c°pyn&ht 
the  law  of  19th  July,  1793.     The  following  are  a  few  of  the 
principal  decisions  on  the  meaning  of  this  expression. 

A  compilation  effected  by  an  author  by  means  of  analysis  What 
and  classification,  such  as  a  descriptive  catalogue,  a  nautical pro 
almanac,  or  a  dictionary,  and  having  a  scientific  or  literary 
character,  is  entitled  to  protection.     A  catalogue  of  works  of 
art  exhibited  at  the  Palais  de  l'lndustrie  has  been  protected  (a), 
but  not  a  catalogue  of  postage  stamps  (J). 

A  newspaper  may  reproduce  news,  whether  telegraphic  or  Newspapers. 
not,  received  and  published  by  another  newspaper  (c) ;  but 
reports,  e.g.,  of  public  meetings  may  be  the  subject  of  copy- 
right (d) ;  and  literary  articles  and  romances  in  a  newspaper 
remain  the  property  of  the  author,  provided  it  be  duly  regis- 
tered (e).  Public  dissertation  and  lectures  of  professors  cannot 
be  published  without  the  consent  of  the  authors  (/).  The 
publication  of  private  correspondence  is  not  allowed  without 
the  consent  of  the  writer  or  his  heirs  (g). 

Manuscripts   form    a   distinct   category,  and   can  only   be  Manuscripts 
published  by  the  heirs  or  assigns,  and  not  by  the  creditors  Sons!""18  * 
of   the    author  (h).      A  translation    is    the    property  of   the 
translator,  and  cannot  be   copied  (i),  but  it  cannot  be  made 
without  the  consent  of  the  author  of  the  original  or  his  legal 
representatives  (k). 

The  duration  of  literary  copyright  is  regulated  by  the  law  Duration, 
cited  above  of  the  14th  July,  1866.    By  this  law  the  surviving  Rights  of 
widow  has  a  right  of  survivorship  over  the  works  left  by  her  wWow. 
husband,  even  when  by  the  marriage  settlement  and  the  law 
of  succession  she  has  no  such  right  in  respect  of  other  pro- 
perty of  her  husband :  if  the  author  have  assigned  his  rights 

(a)  Seine,  1st  Aug.  1892,  Societe  des  artistes. 
\b)  Seine,  20th  Dec,  1895,  Mauret. 
{e)  Cass.  8th  Aug.,  1861,  Havas. 

\d)  Nancy,  14th  April,  1902,  Society  des  gens  de  lettres. 
(0)  Cass.,  29th  Oct.,  1830,  Le  Pirate. 

(/)  Paris,  18th  June,  1840,  Hexit.  ♦Cuvier ;  Lyon,  17th  July,  1845,  Marie  ;  Seine, 
9th  Dec.,  1902,  Bsmen. 
(g)  Paris,  11th  June,  1875,  Gentil. 
(A)  Dijon,  18th  Feb.,  1870,  de  Chapuys. 
(*)  Cass.  25th  July,  1824,  Ladvocat. 
(*)  Paris,  17th  July,  1847,  Leclerc. 
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the  widow  has  no  right  of  survivorship  over  the  purchase- 
money  (a). 

The  widower  of  an  authoress  has  the  same  rights  in  respect 
of  her  literary  works  as  the  widow  of  an  author. 

The  proprietors  of  posthumous  works  who  publish  them 
have  the  same  rights  an  authors,  on  condition  that  they  do 
not  publish  such  works  in  a  collection  with  the  other  works 
of  the  author  (b). 

It  is  the  opinion  of  M.  Pouillet  that,  in  the  case  of  anonymous 
or  pseudonymous  works,  the  life  of  the  publisher  is  substituted 
for  that  of  author  (c). 

The  State  enjoys  copyright  in  perpetuity  over  works  pub- 
lished by  its  order  or  by  its  agents  (d). 

In  order  that  an  author  may  be  fully  protected,  and  have  a 
right  of  action  in  cases  of  piracy,  the  printer  must  deposit  two 
copies  of  the  work  at  the  Ministry  of  the  Interior  at  Paris,  and 
at  the  Prefecture  for  county  towns :  at  the  town  clerk's  office 
for  other  towns  under  the  law  of  the  29th  July,  1881  (e).  A 
receipt  is  given  as  evidence. 

The  copyright  of  a  MS.,  even  of  a  play  already  performed,  is 
protected  without  the  deposit  of  copies,  so  long  as  it  has  not 
been  made  public  by  printing.  But  once  printed,  the  author 
or  publisher  who  neglects  the  formality  of  deposit  in  accordance 
with  the  provisions  of  the  law,  cannot  prosecute  infringers  of 
his  rights  in  either  a  civil  or  criminal  court.  The  right  does 
not  depend  upon  deposit,  but  only  the  title  to  sue,  and  an 
author,  after  deposit,  can  sue  in  respect  of  infringements  com- 
mitted prior  thereto  (/). 

Assignment  of  literary  copyright  is  regulated  by  the  general 
law  as  to  assignment  of  property.  Heirs  can  assign  their  rights 
in  the  same  way  as  an  author,  either  in  whole,  or  in  part,  for  a  con- 
sideration or  not.  An  author  who  has  assigned  the  right  to 
publish  an  edition  of  one  of  his  works,  is  bound  not  to  publish 
a  fresh  edition  before  the  former  one  is  exhausted  (g). 

The  assignment  without  any  reserve  of  a  work  to  which  an 
author  has  put  his  name,  does  not  give  the  person  to  whom  it 
is  assigned  the  absolute  disposal  of  it  to  such  an  extent  that 
he  can  alter  it  by  changes  or  additions  (//). 

[a)  Fliniaux,  1.  c.  p.  98. 

(b)  Fliniaux,  1.  c.  p.  98.    Law  of  22nd  March,  1805,  ante,  p.  541. 
(<?)  Pouillet,  Propriety  Litteraire  et  artistique,  4th  Ed.,  §  147. 
(d)  Cass.  27th  May,  1842,  Gros  ;  Paris,  6th  May,  1877,  Peigne\ 

(«)  See  ante,  p.  545.  (/)  Pouillet,  §§  482,  ft  mq. 

[g)  Cass.  22nd  Feb.,  1847,  Laurent    A  publishing  agreement  is  not  assignable 
Seine,  30th  Nov.,  1892,  Andr6. 
(A)  Paris,  14th  Aug.,  1860,  Peigne\   Seine,  Tr.  Civ.  12th  Jan.,  1875,  Vve.  Miohelet. 
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In  those  cases  where  an  alteration  in  the  law  extends  the  p^bt  vi. 
term  of  oopyright  granted  to  the  heirs  of  an  author,  the  France. 
extended  term  is  considered  to  belong  to  the  family  of  the  author 
in  preference  to  his  assigns,  and  the  term  vested  in  the  persons 
to  whom  it  has  been  assigned  is  that  existing  at  the  date  of 
the  assignment  in  conformity  with  the  Civil  Code,  Art  1153. 
Hence  the  extension  of  the  term  of  copyright  granted  by  the 
laws  of  8th  April,  1854,  and  the  14th  July,  1866,  is  for  the 
benefit  of  the  author's  heirs,  and  not  of  the  publishers  to  whom 
he  may  have  assigned  his  works  (a). 

Piracy  under  the  French  law  is  the  illegal  reproduction  of  Piracy, 
the  works  of  another,  literary  or  musical,  not  yet  public  property, 
which  reproduction  is  made  publicly  with  the  intention  to 
injure,  whether  by  printing  or  public  representation.  Piracy 
gives  rise,  as  a  misdemeanour,  to  an  "  action  correctionnelle  " ;  if 
the  intention  to  injure  be  not  proved,  the  author  of  the  work 
reproduced  may  bring  a  civil  or  commercial  action  for  com- 
pensation in  respect  of  the  damage  done  to  him.  Piracy  is 
committed  although  the  offender  may  not  have  completed  the 
printing  of  the  work. 

A  literal  copy  (la  copie  servile)  of  about  one-fourth  of  a  work 
constitutes  the  offence  of  partial  piracy.  II  y  a  Sgalement  con- 
trefafon,  quelle  que  soil  la  matibre  de  la  reproduction  on  la  <pudiM 
de  Fauteur  <m  du  praprUtaire  de  Vowvrage  contrefait.  Elle  est 
indtpendante  des  moyens  &  Faide  desqueU  eUe  est  produite  (b). 

An  abridgment  is  an  infringement  of  copyright,  but  the  rules  Abridgments 
relating  to  infringement  must  not  be  applied  strictly  when  the  JiJ^JJ," 
work  in  question  is  an  historical  or  biographical  dictionary, 
works  of  this  nature  being  necessarily  compilations,  of  which 
the  elements  are  either  in  the  public  domain  or  taken  from 
the  same  sources  and  have  always  inevitable  points  of  resem- 
blance ;  but  it  is  not  permissible  for  an  author  of  a  new  work 
of  this  character  to  copy  his  predecessors  and  appropriate  their 
work  (c).  Acknowledgment  of  the  source  from  which  extracts 
have  been  taken  will  not  necessarily  excuse  a  piracy. 

The  following  are  a  few  decisions  on  cases  of  piracy: 
(1)  Piracy  is  committed  from  the  moment  there  is  a  violation 
of  the  absolute  right  of  property  given  by  law,  no  matter  what 
be  the  merit  or  importance,  of  the  work  pirated  (d).  (2)  It  is 
a  piracy  to  copy  without  authorization  a  work  even  of  small 

(a)  Paris,  12th  July,  1852  ;  Cass.  Ch.  Crim.  29th  April,  1876,  Pradier ;  Cass.  Ch. 
req.  20th  Nov.,  1877,  Degorce—  Cadot. 

(b)  Code  du  Theatre,  Ac.    C.  Le  Seune,  Paris,  1878. 

(c)  Seine,  12th  Jan.,  1893,  Larousse. 

(d)  Paris,  11th  March,  1869,  aff.  Godchau. 
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extent  and  to  annex  it  to  another  work  of  a  different  author  (a). 
(3)  The  composers  of  airs  or  of  musical  works  can  prevent  such 
airs  from  being  inserted  without  their  consent  in  other  works, 
even  though  they  may  have  tolerated  such  insertion  for  a 
longer  or  shorter  period. 

The  law  prohibits  piracy  whether  total  or  partial.  There  is 
no  doubt  that  the  protection  of  the  law  is  extended  to  every 
work  in  its  entirety,  and  to  all  its  parts.  It  therefore  follows 
that  partial  piracy  is  an  offence  of  the  same  order  as  total 
piracy.  The  law  has  taken  care  expressly  to  provide  for  this, 
as  may  be  seen  from  the  words  "en  entier  ou  en  partie"  in 
Article  425  of  the  Code  P6nal(J). 

M.  Renouard  is  of  opinion  that  unauthorized  translation  is 
not  piracy,  because,  first,  the  law  is  silent  on  this  point,  and, 
secondly,  "La  difference  de  forme  exUrieure  du  langage"  say 
the  learned  author,  "  empSche  quit  ne  s'itablisse  ni  confusion,  ni 
rivaliU.  Lee  lecieurs  ne  seront  probablement  pas  les  minus. 
Quiconque  sera  capable  de  comprendre  t  original  ne  manquera  pas 
de  le  prSfirer  a  une  traduction  phis  ou  moins  imparfaite.  La 
gloirc  de  Hauteur  et  la  propagation  de  ses  idtes,  la  popularity  de  ses 
productions  et  leurs  chances  de  debit,  out  tout  a  gagner  par  Fexistence 
des  traductions  est  riont  rien  &  y  perdrc."  But  at  the  same  time 
he  thinks  that  the  question  is  not  without  difficulty. 

M.  Renouard's  views  are  strongly  opposed  by  M.  Fouillet  (c), 
who  says,  "  La  contrefagon,  en  effete  est  ponr  notes  VaJUeinte  portie 
an  droit  privatif,  ly  usurpation  de  la  propriSU ;  cest  le  fait  de 
semparer,  de  profiler  da  travail  d9autrni,  sans  son  autorisatiofi. 
R  y  a  contrefagon,  twites  les  fois  qu'on  prend  une  ceuvre  quon  ria 
point  faite  soi-mime,  et  que,  sans  permission  de  Hauteur,  on  la  fait 
touimer  it  son  propre  profit.  Si  cela  est,  riest-il  pas  certain  que  la 
traduction  est  une  contrefafon  I " 

Owing  to  their  generality  the  provisions  of  the  law  of  1793 
apply  to  every  sort  of  reproduction  which  infringes  the  right 
of  property  of  another.  The  translation  of  a  French  book  into 
a  foreign  tongue  is  such  a  reproduction  (d). 

The  following  points  have  also  been  decided : 

(1)  That  it  is  piracy  to  borrow  from  a  published  work,  its 
subject,  general  plan,  and  the  development  of  its  episodes  (c) ; 
(2)  That  it  is  piracy  to  publish  in  the  form  of  a  pamphlet  the 
analysis  of  a  play,  even  when  accompanied  with  critical 
remarks,  if  such  publication  would  clearly  interfere  with  the 


[a)  Paris,  27th  Jane,  1812,  aff.  St.  Georges. 
(!>)  Pouillet,  §  466. 

(/*)  Paris,  17th  July,  1847,  aff.  Lecointe. 
(e)  Paris,  20th  Feb.,  1872,  aff.  Sarlit. 


(e)  lb.  §  533. 
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sale  of  the  original  work  (efc) ;  (3)  That  it  is  piracy  for  a  news-  pa**  vi. 
paper  to  give  literally  an  analysis  of  all  the  chapters  of  a  France. 
romance,  even  when  accompanied  by  critical  remarks,  if  it  is 
clear  that  such  reproduction  will  interfere  with  the  sale  of 
the  original,  by  revealing  the  plan  and  most  important  details 
of  the  work  (b) ;  (4)  That  it  is  a  piratical  reproduction  to  pub- 
lish and  sell  a  faithful  rteunti  of  a  play  so  as  to  injure  its  sale  (c) ; 
(5)  That  it  is  piracy  on  the  part  of  an  author  to  give  his  work 
a  title  analogous  to  that  of  another  work  already  published, 
when  he  follows  the  plan  and  borrows  passages  from  it  (d). 

Dramatic  and  Musical   Works. 

The  publication  of  dramatic  and  musical  works  is  regulated  Dramatic  and 
by  the  same  laws  as  those  relating  to  literary  works.  right*1  °°Py 

A  work  which    consists  of  words  and  music  by  different  Joint 
authors  is  the  joint  property  of  the  two,  and  cannot  become  productions, 
public  property  until  the  rights  of  the  heirs  of  each  have 
expired :  the  unexpired  rights  of  the  heirs  of  one  of  the  authors 
prolongs  the  existence  of  the  rights  of  the  heirs  of  the  other 
author  (e). 

It  is  lawful  to  appropriate  the  plot  of  a  novel  for  the  pur-  Taking  plot 
poses  of  a  drama,  but  the  characters,  situations,  and  episodes,  drama?   °r 
must  be  changed  (/).     The  turning  of  a  drama  into  a  novel  is 
an  infringement  (g). 

Published    dramatic   works  must  be  deposited  like  other  Registration 
literary  works — and  the  same  with  regard  to  music  with  a  and  deDOSlt- 
text.     In  the  case  of  music  without  words  there  is  no  law 
compelling  deposit,  but  in  practice  it  is  generally  made.     The 
law  of  deposit  is  now  regulated  by  the  law  of  the  29th  July, 
1881  :  three  copies  are  required  (A). 

The    exclusive    right  of    representation   of    dramatic   and  Representa- 
musical  works  is  by  the  law  of  14th  July,  1866,  secured  to  t,on' 
the  author  for  life,  and  to  his  heirs  for  fifty  years  after  his 
death,  exactly  as  in  the  publication  of  works  of  literature. 

The  right  of  representation  is  distinct  from  the  right  of 
publication,  each  being  guaranteed  by  different  enactments,  the 
former  by  the  law  of  1791  and  Art.  428  of  the  Penal  Code, 

{a)  Nfmes,  25  th  Feb.,  1864,  aff.  Off  ray. 

(b)  Paris,  13th  July,  1830,  aff.  Darthenay,  Dall.  30,2,  235. 

(c)  Pari*,  12th  March,  1845,  aff.  Durand. 

(d)  Cass.  26th  Nov.,  1853,  Laurent  de  Villedenil,  Roland  de  Villarguee,  Art.  425, 
Code  Penal. 

(e)  Paris,  27th  June,  1866,  Gerard. 
(/)  PariB  20th  Feb.,  1872,  Delagrave. 

(ff)  Seine,  23rd  June,  1897,  Heretiera  de  Dumas. 
(h)  See  ant*,  p.  545. 
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part  vi.    the  latter  by  the  law   of   1793  and  AH.  452  of  the  Penal 
France.     Code. 

Before  being  represented  every  dramatic  work  must  be  sub- 
mitted to  authorities  for  approval  (censure). 

All  works  intended  for  public  performance  are  protected,  as 
plays,  operas,  and  musical  compositions,  whether  vocal  or  in- 
strumental, and  dance  music  as  well  as  other  compositions. 

The  right  of  representation  comprises  as  regards  the  author 
merely  the  right  to  authorize  the  representation  of  his  work : 
the  right  of  publication  comprises  the  right  of  reproduction 
(le  droit  de  copie)  properly  so  called,  the  right  to  reproduce  the 
work  by  copies  (exemplaires)  printed,  engraved,  or  written  by 
hand  for  circulation  from  one  person  to  another.  Hence  it 
follows  that  the  granting  of  one  of  these  rights  does  not  include 
the  granting  of  the  other.  Therefore  the  director  of  a  theatre 
authorized  to  represent  a  dramatic  work  cannot  contend  that  he 
is  invested  with  the  right  of  publication,  and,  consequently,  with 
the  right  of  copying  it  for  the  purpose  of  representing  it  (et  par 
coixMqxiemJt  du,  droit  dt  la  copier  pour  Vexteuter)  (a). 

An  author  who  publishes  his  dramatic  work  does  not  lose 
thereby  the  exclusive  right  of  representation,  as  the  law  of 
July-August,  1791,  provides  that  the  works  of  living  authors, 
whether  engraved  or  printed  or  not,  cannot  be  represented 
without  their  consent  (b). 

The  publisher  of  the  music  of  an  opera  is  not  impliedly 
authorized  by  his  contract  with  the  composer  alone,  to  print 
the  words  with  the  music  (c). 

The  grant  of  the  right  to  publish  a  work  does  not  give  the 
grantee  the  right  to  represent  or  execute  it.  This  question 
was  raised  in  regard  to  barrel  organs.  A  law  has  authorized 
the  reproduction  on  these  instruments  and  on  gramophones 
and  seolian  organs  of  pieces  of  music  which  are  still  private 
property  (d). 
Piracy.  As  regards  French  plays  not  yet  public  property,  their  plan, 

subject,  characters,  arrangement  of  scenes  and  action,  are  of 
capital  importance,  independently  of  style,  language,  and  com- 
position. It  is  therefore  piracy  to  write  a  similar  work,  even 
in  a  foreign  language,  without  the  sanction  of  the  author  of 
the  original,  and  any  such  imitation  may  be  confiscated  and 
the  performance  stopped. 

The  right  which  belongs  to  the  author  of  a  dramatic  work 

(*)  TraitS,  Prop,  litt  et  art.  ;  Pouillet,  §  746. 

{b)  Prop.  litt.  V.  Cappelleinans  :  Brucellas  et  Paris,  1854. 

(<?)  Trib.  Gorr.  de  la  Seine,  2nd  August,  1826. 

(<*)  Law  of  16th  May,  1866.    See  ante,  p.  544 
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of  preventing  the  representation  of  an  imitation  of  his  work  in     part  v*- 
a  foreign  language,  is  distinct  from  and  independent  of  the     France. 
right  to  prosecute  for  piracy  committed  by  printing.     Conse- 
quently,  loss  by  prescription  of  the  right  of  action  against  the 
person  committing  piracy,  does  not  involve  loss  of  the  right 
to  forbid  the  representation  of  such  work  (a). 

The  following  cases  have  been  decided  as  to  adaptations ;  Adaptations. 
(1)  That  it  is  piracy  to  adapt  a  novel  for  the  theatre  without 
the  consent  of  the  author  (b) ;  (2)  That  the  transformation  of 
a  dramatic  work  in  prose  into  an  opera  is  also  an  act  of 
piracy  (c) ;  (3)  That  it  is  piracy  to  modify  a  theatrical  piece, 
so  as  to  adapt  it  for  use  as  an  opera  libretto,  if  the  plot  and 
arrangement  of  the  scenes  (la  disposition  des  scenes  et  la  rnarche 
gtntrale  de  Vouvrage)  have  not  been  altered  (rf). 

This  principle  applies  also  to  unpublished  works,  and  it  has  Piracy  of  an 
been  decided  that  it  is  piracy  to  take  down  by  shorthand  p]na^bli8hed 
during  representation  an  unpublished  play,  for  the  purpose  of 
having  it  printed  (e). 

Deposit  is  only  necessary  in    cases   of  works   printed   or  Right  of  re- 
engraved,  and  when  a  piece  has  been  printed  or  engraved  {JSJ^JJJJJJJIJ 
without  the  formality  of  deposit,  it  does  not  follow  that  the  of  deposit, 
author  loses  his  right  to  control  the  representation.     He  can 
always  prosecute   those  who  in  contravention  of  his  rights 
represent  his  works,  whether  printed  or  engraved,  although  no 
deposit  has  taken  place  (/). 

The  combined  effect  of  the  laws  of  13th  of  January  and  Combined 
6th  August,  1791-19th  July  and  1st  September,  1793,  is  toj^fjjjj* 
guarantee  to  the   authors   of  dramatic  works   the   right   of  1 793. 
property  in  such  works,  and  the  right  to  dispose  of  them 
during  their  lives,  either  for  the  double  purpose  of  publication 
by  printing  and  representation,  or  separately  for  either  of  these 
purposes  (g). 

Every  infringement  of  the  right  of  public  representation  is  Penalties 
punishable  by  confiscation  of  the  gross  receipts  for  the  benefit 
of  the  author.     This  principle  is  established  by  the  law  of 
July-August,  1791,  and  Art  428  of  the  Code  Pinal  (A). 

(a)  Code  du  Theatre  :  C.  Le  Seune,  Paris,  1878. 

(//)  Paris,  27th  Jan.,  1840,  aff.  de  Musset ;  Dall.  V.  Prop,  litt  No.  187. 

(e)  Paris,  6th  Nov.,  1841,  aff.  Victor  Hugo. 

(d)  Paris,  30th  Jan.,  I860,  aff.  Scribe. 

(e)  Paris,  18th  Feb.,  1886,  aff.  Fr6d.  Lemaitre,  Dall.  V.  Prop.  litt.  No.  345. 
(/)  Code  du  Theatre,  &c.  :  C.  Le  Seune,  Paris,  1878. 

(a)  Etude  but  la  Prop,  des  CEuvres  posthumes :  £.  Collett  ft  C.  Le  Seune,  Paris, 
1879. 

(k)  Code  du  Theatre,  Lois,  Reglements,  Usages,  Jurisprudence,  par  C.  Le  Seune, 
Paris,  1878. 
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Part  VI. 
France. 


Artistic  Copyright. 
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The  law  of  19th  July,  1793,  puts  "  les  peintres  et  dcssinatcur* 
qui  font  (/racer  des  tableaux  ou,  dessim  "  on  the  same  footing  with 
"  lea  avteurs  d'ecrite  en  tout  genre."  In  subsequent  laws  this 
equality  has  been  maintained  in  the  case  of  engravers,  and  the 
law  of  11th  March,  1902,  has  expressly  brought  architects 
and  sculptors  within  the  law  and  rendered  any  inquiry  as  to 
the  merit  or  destination  of  their  work  unnecessary. 

The  duration  of  copyright  in  works  of  art  is  for  the  life  of 
the  artist  and  fifty  years  after  his  death,  exactly  as  in  works  of 
literature. 

Artists  have  a  latitude  which  is  not  allowed  to  others.  They 
may  utilise  the  ideas  and  works  of  other  people  on  condition 
that  their  work  is  not  a  servile  reproduction,  and  that  it 
possesses  a  certain  amount  of  originality. 

It  is  not  lawful  to  reproduce  for  sale  an  engraving  or  picture 
which  belongs  to  another,  by  sculpture,  drawing,  painting  on 
porcelain,  or  by  needlework,  even  though  in  the  case  of  a 
picture  the  colours  be  omitted  (a) ;  but  a  partial  copying  may 
be  lawful  so  long  as  the  oopyist  does  not  do  anthing  to  en- 
danger the  reputation  of  the  artist  (6).  Fraudulent  placing  of 
a  name  upon  paintings,  sculptures,  designs,  and  music  is  an 
offence  dealt  with  by  the  law  of  9th  February,  1895. 
Photographs.  Photographs,  not  being  expressly  dealt  with  by  any  legis- 
lation, have  been  a  matter  of  controversy.  Three  theories  are 
propounded — (a)  that  all  photographs  are  protected  under  the 
law  of  19th  July,  1793  ;  (b)  that  no  photographs  are  pro- 
tected :  (c)  that  only  photographs  that  have  artistic  merit  are 
entitled  to  protection.  The  text  writers  generally  prefer  alterna- 
tives (a)  or  (b),  but  the  decisions  of  the  courts  seem  rather  to 
favour  the  third  alternative  (c). 

Works  of  art  which  have  become  public  property  may  be 
photographed ;  but  to  photograph  for  sale  any  work  of  art  in 
which  copyright  exists  without  the  consent  of  the  owner  thereof 
is  an  act  of  piracy  (d) ;  and  whilst  it  is,  no  doubt,  lawful  to 
take  a  general  view  of  a  street,  the  opinion  has  been  expressed 
that,  since  the  law  of  7th  March,  1902,  an  architect  can  pre- 
vent a  photograph  of  a  private  building  being  taken  for  pur- 
poses of  profit  (e).     Whether  a  sitter  to  a  photographer  can 

(a)  Fliniaux,  1.  c.  p.  HI. 

(b)  Paris,  Cour  d'Appel,  26th  Nov.,  1902,  Trouillebert. 

(c)  Pouillet,  §  100  et  *ep  (<*)  Fliniaux,  1.  c.  p.  112. 

(<*)  iLc  Droit  d'Auteur    (the  official  magaiine  of  the  Berne  Convention),  1903, 
p.  70. 
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prevent  publication  of  the  photograph  depends  on  the  ciroum-    1>ART  VI- 

stances  under  which  the  portrait  is  taken.  France. 

The    proprietor  of  a   work  of  art  has    the   sole   right  of  ^jg^^ 

engraving  it.  engraving. 

By  the  laws  of  the  19th  July,  1793,  and  9th  January,  Registration 
1828,  engravings,  lithographs,  and  other  printed  works  of  art ftlul  deP°*u- 
had  to  be  deposited  at  the  national  library ;  and  those  artists 
who  omit  this  formality  cannot  prosecute  any  one  for  piracy  (a). 
The  deposit  is  now  regulated  by  the  law  of  the  29  th  July, 
1881,  and  three  copies  must  be  deposited  by  the  printer  (b). 
On  the  other  hand,  no  such  formality  is  required  in  the  case 
of  works  of  art  executed  on  wood,  marble,  metal,  and  ivory  (c). 

Piracy  of  works  of  art  is  punishable  in  the  same  manner  as  Penalties  for 
literary  piracy,  and  the  pirated  work  is  liable  to  seizure  and  Pirac>r- 
confiscation. 

Rights  of  Foreigners  in  France. 

France  has  always  been  exceedingly  liberal  to  foreigners  in  Foreigner 
the  matter  of  copyright.     Any  foreigner  who  publishes  a  work  J^u!^lng  IM 
in  France,  or  causes   a  dramatic  work  to  be  represented  in 
France,  is  by  the  French  law  put  entirely  on  the  same  footing 
as  a  French  author  with  respect  to  copyright. 

The  French  law  of  domicile  confers  on  an  author  very  pecu- 
liar rights.  Thus,  a  Frenchman  may  publish  a  work  in 
England,  and  yet,  some  years  afterwards,  he,  or  his  children, 
or  their  assigns,  may  have  had  the  copyright  of  that  work  in 
France  without  the  aid  of  any  convention  or  treaty.  The  case 
of  f  Clery's  Journal '  is  an  instance  in  point  (d).  Clery  had 
published  in  London  a  work  entitled '  Journal  of  what  happened 
in  the  Tower  of  the  Temple  during  the  Captivity  of  Louis  XVI., 
King  of  France.1  In  July  1814,  the  two  daughters-in-law  and 
heirs  of  Clery  assigned  to  Chaumerot,  a  bookseller  in  Paris,  the 
property  in  the  '  Journal '  of  their  father-in-law.    In  September  * 

he  reprinted  it,  and  made  the  ordinary  declaration  then  required 
by  the  law  of  France.  In  June  1817,  Michaud,  another  book- 
seller, published  a  work  entitled  '  History  of  the  Captivity  of 
Louis  XVI.,  and  of  the  Royal  Family,  as  well  at  the  Tower  of 
the  Temple,  as  at  the  Conciergerie,'  in  which  work  was  inserted, 
entire,  the  '  Journal/  which  was  the  property  of  Chaumerot.  A 
proceeding  for   piracy   was   commenced   by   Chaumerot,  and 

(a)  Paris,  6th  June,  1861,  Gilles. 

(b)  Ante,  p.  545. 

(c)  Paris,  26th  Feb.,  1868,  and  Cass.  12th  June,  1868,'Mathias. 

(d)  Renouard,  Traite  des  Droits  d'Auteurs  (1839),  Part  IV.,  c.  Hi.,  s.  89,  vol.  ii. 
p.  205. 
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Part  VI. 
France. 

Foreigners 
publishing 
abroad. 


by  the  judgment  of  the  Court  of  Cassation  he  succeeded  in  his 
suit  (a). 

A  foreigner  who  publishes  in  a  country  with  which  France 
has  no  copyright  convention  is  now  protected  by  the  decree  of 
28th  March,  1852,  but  he  can  only  sue  for  infringement  if  he 
complies  with  certain  formalities.  The  decree  of  28th  March, 
1852,  is  as  follows: 

Art.  1.  Piracy  on  French  territory  of  works  published  abroad 
and  comprised  in  Article  425  of  the  Penal  Code  constitutes 
a  misdemeanor  {dilit). 

Art.  2.  The  same  holds  good  with  regard  to  the  sale,  export, 
and  consignment  of  pirated  works.  The  export  and  consign- 
ment of  such  works  are  offences  of  the  same  kind  as  the  intro- 
duction into  French  territory  of  works  which,  after  having  been 
printed  in  France,  have  been  pirated  abroad. 

Art.  3.  The  offences  referred  to  by  the  preceding  articles  are 
punishable  in  accordance  with  Articles  427  and  429  of  the 
Penal  Code,  and  Article  463  (b)  is  also  applicable. 

Art.  4.  Nevertheless,  a  prosecution  can  only  take  place  under 
the  conditions  imposod  with  respect  to  works  published  in 
France,  notably  by  Article  6  of  the  law  of  19th  July,  1793, 
which  relates  to  the  formalities  of  deposit  (c). 

At  first  sight,  this  decree  seems  to  assimilate  the  -rights  of 
foreigners  to  those  of  citizens,  but  in  the  year  1857  the  Court 
of  Cassation  decided  that,  no  mention  being  made,  in  the  decree, 
of  Article  428  of  the  Code  P6nal,  foreigners  cannot  complain 
of  the  representation  of  their  works  (d),  and  the  majority  of 
modern  text  writers  are  of  opinion  that  a  foreigner  cannot 
claim  a  longer  or  more  extensive  right  of  translation  or  repro- 
duction than  in  the  country  of  first  publication,  and  that  if 
treaties  less  favourable  have  been  concluded  between  France 
and  any  nation,  these  treaties  have  the  effect  of  excluding  the 
decree  of  28th  March,  1852.  These  questions  have,  however, 
lost  much  of  their  practical  importance  by  reason  of  the 
treaties  and  conventions  to  which  France  has  become  a 
party. 

France,  with  Algeria  and  her  colonies,  was  one  of  the  signa- 
tories of  the  Berne  Convention  of  1886  and  the  Additional  Act 
of  4th  May,  1896.     She  has  also  acceded  to  the  Convention  of 


(a)  Merlin,  Questions  de  Droit,  Contrefacon,  8.  vii. 

(b)  Art  463  merely  allows  the  reduction  of  penalties  where  there  are  extenuating 
circumstances. 

(e)  The  deposit  is  now  regulated  by  the  law  of  the  29th  July,  1881,  ante,  p.  545. 
{&)  Court  of  Cassation,  14th  Dec.,  1857,  Verdi-Patatlle,  58,  100  ;  contra,  Faulmier 
and  Lacon,  torn,  ii.,  No.  677,  pp.  234-236. 
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Montevideo,  though  her  accession  has  so  far  only  been  accepted 
by  the  Argentine  Republic  (3rd  March,  1896)  and  Paraguay 
(7th  April,  1900),  and  America  has  proclaimed  France  as  one 
of  the  countries  entitled  to  the  benefit  of  the  Chace  Act,  1891 
(1st  July,  1891).  The  following  treaties  are  also  now  in 
force  (a) : 
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Austria-Hungary 

.    11th  December,  1866. 

Bolivia  . 

.     8th  September,  1887. 
.     18th  November,  1899. 

Congo    . 

Costa  Rica     . 

.     28th  August,  1896. 

Denmark 

.     6th  November,  1858,  and  5th  May,  1866. 

Ecuador 

.     9th  May,  1898. 

Germany 

.     19th  April,  1883. 

Guatemala     . 

.     21st  August,  1895,  and  16th  May,  1899. 

Italy      . 

.     9th  July,  1884. 

Mexico  . 

.    27th  November,  1886. 

Monaco . 

.     9th  November,  1865. 

Montenegro   . 

.     24th  January,  1902. 

Netherlands  . 

.     29th  March,  1855,  and  27th  April,  1860. 

Portugal 

.     11th  Jnly,  1866. 

Houmania 

.     28th  February,  1893. 

Salvador 

.     9th  June,  1880. 

Spain     . 

.     16th  June,  1880. 

Sweden  and  Norwa 

y      .     30th  December,  1881,  and  15th  February,  1884 

Designs. 

French  law  treats  the  registration  of  designs  and  models  as  Design?. 
a  mere  matter  of  custody.  Any  person  who  deposits  a  sealed 
packet  in  the  prescribed  form  can  assert  ownership  of  the 
design  or  model  for  three  or  five  years,  or  in  perpetuity  on 
payment  of  the  fees  chargeable.  The  contents  of  the  packet 
are  secret,  known  only  to  the  depositor.  There  is  thus  no 
preliminary  examination  or  discretion  whatsoever  with  the 
registrar,  who  simply  gives  a  receipt  for  a  sealed  packet  con- 
taining certain  designs  or  models  relating  to  the  manufacture 
specified  of  tho  depositor.  There  is  no  system  of  marking 
goods  for  the  protection  of  the  public,  no  system  of  searches  or 
furnishing  information,  no  complete  record  of  expired  designs, 
and  in  fact  very  little  system  at  all.  The  designs  and  models 
registered  in  Paris  used  to  be  transferred  after  expiry  of  the  time 
for  which  they  were  deposited  to  the  Industrial  Arts  Museum 
(Conservatoire  des  Arts  et  Mitiers),  but  this  is  no  longer  done. 
There  is,  therefore,  not  even  an  ultimate  benefit  to  the  public 
from  granting  provisional  protection  (J). 

Artistic  designs  have  been  always  protected  by  the  law  of 

(a)  The  text  of  these  treaties  and  all  other  copyright  treaties  may  be  found 
translated  into  French  in  a  recent  collection  issued  from  the  International  Copy- 
right Bureau  at  Berne  (1904). 

(b)  Barclay,  Law  of  France  relating  to  Industrial  Property,  p.  11. 


Part  VI. 
France. 


Literary 
copyright  in 
Belgium. 
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the  19th  July,  1793  ;  but  industrial  designs  did  not  fall  under 
this  law,  but  under  the  law  of  18th  March,  1806.  It  was  not 
always  easy  to  distinguish  between  an  artistic  and  an  industrial 
design,  and  the  distinction  seems  to  be  now  abolished  by  the 
law  of  11th  March,  1902,  which  now  provides  that  designers 
are  to  be  entitled  to  the  protection  conferred  by  the  law  of 
19th  July,  1793,  "whatever  may  be  the  merit  or  destination 
of  the  work  °  (a). 

BELGIUM. 

From  1791  to  1814  copyright  in  Belgium  was  the  same  as 
in  France,  the  two  countries  being  united  during  that  time, 
and  the  French  laws  of  that  period  continued  in  force  until 
the  passing  of  the  law  of  1886.  From  1814  until  1830, 
Belgium  was  united  with  Holland,  but  the  only  laws  passed 
during  this  latter  interval  affecting  copyright,  appear  to  be 
those  of  the  23rd  September,  1814,  and  the  25th  January, 
1817.  The  first  Belgian  law  on  the  subject  was  a  decree  of 
21st  October,  1830:  a  further  law  was  passed  on  the  1st 
April,  1870.       > 

Until  the  law  of  1886,  to  be  mentioned  hereafter,  the  law 
as  to  copyright  was  shortly  as  follows :  Literary  works  were 
protected  for  the  life  of  the  author  and  twenty  years  after  his 
death  (Decree  of  5th  February  1810). 

Piracy  was  defined  and  punished  by  Articles  425-429  of 
the  French  Penal  Code  of  1810 :  we  have  already  given  these 
articles  in  the  section  on  French  copyright  (b).  There  seems 
to  be  no  doubt  that  these  articles,  which  were  not  repealed  by 
the  Belgian  Penal  Code  of  1867,  were  until  1886  in  force,  and 
such  is  also  the  opinion  of  M.  Nypels  in  his  '  Commentaire  du 
Code  Ptoal/ 

Three  copies  of  every  edition  had  to  be  deposited  with  the 
communal  authorities  at  the  locality  where  the  author  resided, 
signed  by  the  printer  and  publisher,  in  order  to  secure  pro- 
tection (c). 

Only  those  works  were  entitled  to  protection  which  were 
printed  and  published  in  Belgium. 

The  heirs  of  an  author  had  the  copyright  in  his  posthumous 
works  on  condition  of  not  joining  them  to  other  works  which 
had  already  become  public  property. 
Assignment.        Copyright  could  be  alienated  in  whole  or  in  part  by  the 
author  or  his  legal  representatives. 

(a)  Ante,  p.  589.  (b)  Page  542. 

(r)  The  deposit  is  dispensed  with  by  the  new  law. 


Duration. 


Piracy  and 
Iienalties. 


Registration. 


What 
protected. 
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With  regard  to  publication  of  dramatic  and  musical  works    PartVI. 
the  rules  were  the  same  as  for  other  literary  works.  Belgium. 

With  regard  to  the  representation  of  dramatic  works  the  Df|mgt|c 
exclusive  right  belonged  to  the  author  during  his  life,  but  it  and  musical 
did  not  descend  to  any  one  except  his  issue,  or  failing  them  work8- 
his  widow ;    to  these  the  right  of  representation  was  given  tionT*611  * 
for  ten  years.     The  performance  of  musical  works  was  not 
protected. 

The  French  law  of  19th  July,  1793,  and  the  Dutch-Belgian  Artistic 
law  of  25th  June,  1817,  regulated  artistic  copyright.  copyright. 

The  heirs  and  assigns  of  an  artist  enjoyed  protection  for 
twenty  years  against  reproduction  of  his  work  by  any  process 
except  sculpture.  In  the  case  of  sculpture  this  protection  only 
lasted  for  ten  years. 

The  law  has  in  recent  years  been  modified  by  the  law  of 
1886,  the  provisions  of  which  are  substantially  as  follows  : 

Part  I.  Of  Copyright  in  General. 

Art.  1 .  The  author  of  a  literary  or  artistic  work  has  alone  Copyright  in 
the  right  of  reproducing  it  or  of  authorizing  its  reproduction  &eneral- 
in  any  manner  and  in  any  form  whatsoever. 

Art.  2.  This  right  is  prolonged  for  fifty  years  after  the  death  Duration, 
of  the  author  for  the  benefit  of  his  heirs  or  assigns. 

Art.  3.  Copyright    is    personal    property,   transferable   and  Copyright 
transmissible,  in  whole  or  in   part,  in   conformity  with    the^JJJJjJ 
rules  of  the  Civil  Code. 

Art.  4.  The  owners  of  a  posthumous  work  enjoy  copyright  Posthumous 
for  fifty  years  from  the  day  of  publication,  representation,  per-  w 
formance  or  exhibition. 

An  Order  in  Council  shall  determine  in  what  manner  the 
date  from  which  the  term  of  fifty  years  shall  run,  is  to  be 
ascertained  (a). 

Art.  5.  When  the  work  is  the  result  of  collaboration,  copy-  Work  in 
right  exists  for  the  benefit  of  all  the  persons  entitled  for  fifty  ^^ration. 
years  from  the  death  of  the  surviving  contributor. 

Art.  6.  When  there  is  joint  copyright,  the  exercise  of  the 
right  is  subject  to  agreement.  In  default  of  agreement,  no 
one  of  the  co-owners  can  exercise  it  alone,  £he  right  of  deciding 
in  case  of  disagreement  being  reserved  to  the  court. 

Nevertheless  each  of  the  owners  is  free  to  prosecute  in 
his  own  name  and  without  the  intervention  of  the  others,  any 

(a)  See  Order  in  Council  of  the  27th  March,  1886,  and  the  ministerial  decree  of 
the  3rd  April,  1886. 
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Part  VI. 
Belgium. 


Anonymous 
work. 


Limit  to 

transferee's 

righto. 


Protection 
from  leisure. 


infringement  of  the  copyright,  and  to  claim  damages  for  his 
share. 

The  Courts  are  empowered  at  all  times  to  impose  such 
limits  on  a  permission  to  publish  the  work  as  they  shall  judge 
useful  to  prescribe ;  they  shall  be  able,  on  the  request  of  an 
opposing  co-owner,  to  determine  that  he  shall  not  participate 
in  either  of  the  expenses  or  benefits  of  publication,  or  that  the 
collaborator's  name  shall  not  appear  on  the  work. 

Art.  7.  The  publisher  of  an  anonymous  or  pseudonymous 
work  is  considered,  as  regards  third  parties,  to  be  the  author. 

As  soon  as  the  author  discloses  his  identity,  he  regains  full 
possession  of  his  legal  rights,  il  reprend  I'exercice  dt  son  droit. 

AH.  8.  The  transferee  of  copyright  or  of  the  object  which 
(mcUerudise)  represents  a  work  of  literature,  of  music,  or  of  the 
draughting  arts  eannot  modify  the  work,  for  the  purposes  of 
sale  or  profit,  nor  publicly  exhibit  the  work  modified,  without 
the  consent  of  the  author  or  his  representatives. 

Art.  9.  Literary  or  musical  works  are  not  at  any  time  while 
unpublished,  and  other  works  of  art,  while  they  art  not  ready 
for  sale  or  publication,  are  not  during  the  life  of  the  author, 
liable  to  seizure. 


Extent  of 
literary  copy- 
right. 


Public 
documents. 


Part  IL  Of  Copyright  in  Literary  Works. 

Art.  10.  Copyright  is  applicable  not  only  to  writings  of 
every  kind,  but  to  lectures,  sermons,  addresses,  speeches,  or  to 
any  other  verbal  expressions  of  thought. 

Nevertheless,  speeches  delivered  in  deliberative  assemblies, 
in  the  public  sittings  of  the  courts,  or  in  political  meetings 
can  be  freely  published ;  but  the  author  alone  has  the  right  of 
printing  them  separately. 

Art.  11.  Official  decrees  or  orders  of  the  administration 
(Lea  octes  officials  de  YantorUe*)  are  not  the  subject  of  copyright. 
All  other  publications  made  by  the  State  or  public  admini- 
strative bodies  are  the  subject  of  copyright,  either  for  the 
benefit  of  the  State  or  such  public  administrative  bodies, 
during  a  period  of  fifty  years  from  their  date,  or  for  the  benefit 
of  the  author  if  he  has  not  alienated  his  right  in  favour  of  the 
State  or  such  admirfistrative  bodies. 

An  Order  in  Council  is  to  determine  the  manner  in  which 
the  date  of  publication  is  to  be  ascertained  (a). 


(a)  See  post,  the  Order  in  Council  of  the  27th  March,  1886,  and  the  ministerial 
decree  of  the  3rd  of  April,  1886. 
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Art.  12.  Copyright  in  a  literary  work  includes  the  right  of    Part  vi. 
making  or  authorizing  the  translation  of  it  (a).  Belgium. 

Art.  13.  Copyright  does  not  prevent  the  right  of  making  Translations, 
quotations  when  used  for  purposes  of  criticism,  argument,  or  Quotations, 
instruction. 

Art.  14.  Every  newspaper  may  reproduce  an   article  pub-  Newspaper 
lished   in  another  newspaper  on  condition  of  indicating  the*      **• 
source,  unless  the  article  bears  a  special  warning  that  reproduc- 
tion is  forbidden  (b). 

Art.  15.  The  right  of  representation  ot  literary  works  is  Bight -of 
regulated  in  conformity  with  the  provisions  relating  to  musical  tion. 
works  (c). 

Part  III.  Of  Copyright  in  Musical   Works. 

Art.  16.    No  musical  work  can    be  publicly  performed  or  Musical 
represented,  in  whole  or  in  part,  without  the  consent  of  the  works- 
author  (<1). 

Art.  17.  Copyright  in  musical  compositions  includes  the 
exclusive  right  of  making  arrangements  on  the  motife  of  the 
original  composition. 

Art.  1 8.  In  the  case  of  works  composed  of  words  or  libretti 
together  with  music,  the  composer  and  the  author  respectively 
shall  not  be  able  to  bring  out  their  work  with  a  new  collabo- 
rator. Nevertheless  they  shall  have  the  right  of  independently 
turning  it  to  account,  by  publications,  translations,  or  public 
performances. 

Part  IV.  On  Copyright  in  Plastic  Works. 

Art.  19.  The  transfer  of  a  work  of  art  does  not  carry  with  it  Plastic  works, 
the  transfer  of  the  right  of  reproduction  to  the  benefit  of  the 
purchaser. 

Art.  20.  Neither  the  author  nor  the  owner  of  a  portrait  has 
the  right  to  reproduce  it  or  exhibit  it  publicly  without  the 
consent  of  the  person  portrayed  or  his  representatives,  during 
twenty  years  from  his  decease ;  with  the  said  assent,  the  owner 
has  the  right  of  reproduction,  but  the  copy  must  not  bear  an 
indication  of  an  author's  name. 

(a)  See  the  Convention  of  Berne,  1886,  s.  5. 

(6)  This  article  is  recognised  as  applying  to  telegrams  of  literary  or  scientific 
merit.  (c)  This  is  said  to  aim  at  publio  readings. 

(d)  This  provision  is  open  to  abuse,  and  there  is  some  agitation  for  its  repeal  or 
modification.  It  has  been  held  that  the  proprietor  of  a  cafe  chantant  is  liable  for 
music  played  at  his  cnfe.  Gramophones  and  instruments  of  a  like  nature  come 
within  this  article  and  are  infringements  of  the  author's  rights. 

2    N 
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Pabt  VI.         Art.  21.  The  reproduction  of  a  work  of  art  by  manufacturing 
Belgium,    processes,  or  by  processes  applied  to  manufactures,  remains 
nevertheless  subject  to  the  provisions  of  the  law. 

Part   V.  Of  Piracy  and  its  Repression. 

Piracy  and  it*      Art.  22.  Every  wrongful  or  fraudulent  infringement  of  copy- 

reprewion.      ^^t  constitutes  the  offence  of  piracy. 

Definition  of       Any  one  who  shall  knowingly  sell,  expose  for  sale,  keep  in 

offence.  j^  ^Q^  for  ^  pu^^  0f  gftie  or  introduce  into  Belgian  terri- 

tory for  commercial  purposes,  pirated  works  is  guilty  of  the 
same  offence. 

Fine.  Art.  23.  Offences   contemplated   by  the   preceding  article 

shall  be  punishable  by  a  fine  of  26  to  2500  francs. 

Confiscation.  Confiscation  of  fraudulent  works  or  objects,  as  well  of  plates, 
moulds,  or  matrices,  and  other  implements  which  have  directly 
served  to  commit  this  offence  will  be  decreed  against  persons 
found  guilty. 

Art.  24.  In  the  case  of  a  performance  or  representation 
made  in  fraud  of  copyright,  the  receipts  may  be  seized  by  the 
judicial  police  as  the  products  of  the  offence,  and  shall  be 
allotted  to  the  claimant  on  account  of  the  damages  coming  to 
him,  but  only  in  proportion  to  the  part  which  his  work  shall 
have  had  in  the  performance  or  representation. 

Art.  25.  The  wrongful  or  fraudulent  application  in  a  work  of 
art,  or  on  a  musical  or  literary  work,  of  the  name  of  an  author, 
or  of  any  distinctive  sign  adopted  by  him  to  distinguish  his 
work,  shall  be  punishable  by  imprisonment  from  three  months 
to  two  years,  and  by  a  fine  of  100  to  2000  francs,  or  by  one 
of  these  penalties  alone  (a). 

Confiscation  of  the  fraudulent  articles  shall  be  decreed  in 
every  case. 

Aiiy  one  who  knowingly  sells,  exposes  for  sale,  keeps  in  his 
shop,  or  introduces  into  Belgian  territory,  the  articles  speci- 
fied in  the  first  paragraph  shall  be  punishable  with  the  same 
penalties. 

Art.  26.  Violations  of  this  law,  except  those  provided  for  by 
Art.  25,  can  only  be  prosecuted  on  the  complaint  of  a  person 
asserting  that  he  is  injured. 

Art.  27.  If  there  are  extenuating  circumstances,  the  penal- 
ties of  imprisonment  and  fine  imposed  by  this  present  law, 
may  be  reduced  in  conformity  with  Article  85  of  the  Penal 
Code. 

(a)  This  is  new. 
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AH.  28.  The  following  provision  is  added  to  No.  23  of  the    Pabt  VI. 
first  article  of  the  law  of  the  15th  March,  1874,  on  extradi-    Relrtuv. 
tions :  "  Likewise  for  the  offence  provided  against  by  Article  25 
of  the  law  of  copyright." 

Part   VI.    Civil  Actions  from  Copyright  (a). 

Art.  29.  The  rightful  owners  of  copyright  shall  be  able,  with  civil  pro- 
the  authorization,  to  be  obtained  on  petition,  of  the  presiding  eeedin^8- 
judge  of  the  Court  of  First  Instance  in  the  locality  of  the  piracy, 
to  have  a  description  taken  of  the  articles  alleged  to  be  fraud* 
ulent  or  of  the  acts  of  piracy,  and  of  the  implements  which 
have  directly  been  used  to  accomplish  them,  by  one  or  several 
experts  as  this  magistrate  shall  direct. 

The  presiding  judge  may  by  the  same  order  forbid  the 
holders  of  the  fraudulent  articles  to  part  with  them,  may  allow 
the  appointment  of  a  receiver  (gardien),  or  even  may  put  the 
articles  under  seal.  This  order  shall  be  notified  by  an  officer 
appointed  for  this  purpose. 

If  it  is  a  question  of  things  which  produce  receipts,  the  pre- 
siding judge  may  authorize  a  protectionary  seizure  of  the  cash 
by  an  officer  to  whom  he  shall  entrust  this. 

Art.  30.  The  petition  shall  contain  election  de  domicile  dans 
les  communes  in  which  the  description  should  take  place. 

The  experts  shall  be  put  on  oath  in  the  presence  of  the 
presiding  judge  before  they  commence  proceedings. 

Art.  31.  The  presiding  judge  may  impose  on  the  plaintiff 
the  obligation  of  depositing  security.  In  this  case  the  order 
will  only  be  delivered  on  proof  that  the  deposit  has  been  made. 
A  foreigner  will  always  be  ordered  to  give  security. 

Art.  32.  The  parties  may  be  present  at  the  description,  if 
they  are  specially  authorized  by  the  presiding  judge. 

Art.  33.  If  doors  are  shut  or  there  is  a  refusal  to  open  them, 
proceedings  must  be  taken  in  accordance  with  Article  527  of 
the  Code  of  Civil  Procedure. 

Art.  34.  A  copy  of  the  report  of  the  description  shall  be 
sent  by  the  experts  in  a  registered  letter  with  the  least  possible 
delay  to  the  person  on  whom  the  seizure  is  made,  and  the 
person  making  the  seizure. 

Art.  35.  If  in  the  course  of  eight  days  from  the  date  of  the 
sending,  to  be  ascertained  by  the  postmark,  or  from  the  pro- 
tectionary seizure  of  the  receipts,  a  summons  has  not  been 

(a)  Civil  actions  on  copyright  are  governed  by  the  provisions  of  the  law  of  1854 
relating  to  patents. 
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Part  vi.  taken  out  before  the  court  in  whose  jurisdiction  the  descrip- 
Belgium.  tion  has  been  made,  the  order  shall  entirely  cease  to  be  of 
effect  and  the  holder  of  the  articles  described  or  the  cash 
seized  may  claim  to  have  the  original  report  given  up,  and  an 
injunction  against  any  use  or  publication  by  the  plaintiff  of  his 
copy,  without  prejudice  to  damages. 

Art.  36.  The  consular  jurisdiction  has  no  cognizance  of 
actions  arising  under  this  law. 

The  action  shall  be  tried  as  a  summary  and  urgent  matter. 

Art.  37.  The  receipts  and  the  confiscated  article  may  be 
allotted  to  the  plaintiff  on  account  of  or  to  the  amount  of 
the  damage  sustained. 

Part  7  provides  for  the  Bights  of  Foreigners  (a). 

And  Part  8  contains  the  Transitory  Provisions  as  follows : — 

Art.  39.  The  present  law  shall  not  affect  agreements  made 
on  the  subject  under  the  regulations  of  previous  laws.  In  the 
case  of  authors  or  their  heirs  whose  rights  arising  under  the 
previous  laws  shall  be  existing  at  the  date  of  the  promulgation 
of  this  law,  their  rights  shall  for  the  future  be  governed  by 
this  law.  If  before  this  promulgation  they  have  ceded  the 
whole  of  their  rights,  such  rights  shall  remain  subject  to  the 
laws  in  force  at  the  date  of  transfer  (6). 

Art.  40.  All  previous  provisions  relating  to  copyright 
governed  by  this  law  are  repealed. 

In  the  opinion  of  Mr.  Aloide  Darras,  this  law,  which  closely 
follows  the  law  of  France,  is  the  most  finished  example  of 
legislation  on  copyright ;  yet  it  is  curious  that  such  a  modern 
Photographs,  piece  of  legislation  contains  no  express  provisions  as  to  photo- 
graphs. It  is  generally  conceded  that  some  photographs  are 
entitled  to  protection,  but  not  all ;  in  fact,  the  law  seems  to 
have  adopted  the  unfortunate  system  of  laying  upon  the  courts 
the  burden  of  deciding  in  every  case  whether  the  particular 
photograph  is  "  artistic,"  in  which  event  alone  it  will  be  entitled 
to  protection  (c). 

With  reference  to  posthumous  works  a  subsequent  Order 
in  Council,  dated  the  27th  March,  1886,  after  stating  that 
Article  4  of  the  Act  of  1886  applied  to  literary  and  dramatic 
works,  musical,  and  dramatic  musical  compositions,  and  to 
plastic  works,  gave  notice  that  special  registers  were  open  at 
the  Department  of  Agriculture,  &c.,  for  the  registration  of  (a) 
posthumous  literary,  musical,  or  plastic  works  published,  repre- 

(a)  SeejMrf,  p.  566. 

(b)  The  prolongation  now  given  to  copyright  does  not  hold  good  where  neither 
the  author  nor  his  heirs  have  any  longer  any  right. 

(c)  The  law  of  France  on  this  point  is  similar,  ante,  p.  554. 


Posthumous 
works. 
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sented,  performed,  or   exhibited  after  the  5th  April  next,  of    paetVI. 
which   the  proprietors  or  persons  entitled  should  desire  to    Belgium. 
obtain  the   benefit   of  Art.  4,  (b)  of  publications   made  by 
the  State  or  administrative  bodies,  the  author's  rights  in  which  state 
were  reserved  according  to  Art.  11  of  the  Act  of  1886.  publications. 

Such    registration  must,   under   penalty  of  forfeiture,  be  Registration, 
applied  for  within  six  months  of  publication,  representation,  or 
performance  in  the  case  of  a  literary,  dramatic,  or  musical  work, 
or  of  exhibition  in  the  case  of  a  work  belonging  to  the  plastic  arts. 

The  persons  interested  shall  receive  a  certificate  of  the 
registration  applied  for. 

The  forms  of  the  registers,  affidavits,  and  certificates  are  to 
be  determined  by  the  Department  of  Agriculture.  Forms 
were  appended  to  the  order.  Further  forms  were  issued  by  the 
department  on  the  3rd  April,  1886,  and  the  same  department 
issued  a  circular  to  the  provincial  governors  on  the  30  th  April, 
1886,  calling  their  attention  to  the  principal  points  in  the  new 
law  (a). 

The  Berne  Convention  was  formally  approved  of  and 
adopted  by  the  Legislature  of  Belgium  by  a  law  dated  the 
30th  September,  1887.  The  formal  approval  was  followed  by 
the  issue  of  an  explanatory  circular  to  the  governors  of  the 
provinces  of  the  28th  November,  1887. 

In  order  to  give  effect  to  the  14th  section  of  the  Berne  Works  in 

Convention  (6),  which  provides  as  to  works  published  or  in  JJ^JJ^ 

course  of  publication   before  the   5th  December,  1887,  the^eCon- 

following  council  order  was  issued  the  15th  November,  1887*  ~.    .' 

.        °      .„         . ,.  ,  .  -lii  it       Order  in 

Art.  1.  All   publishers,   printers  or  retail   dealers   selling  Council. 

articles  protected  by  the  International  Convention  are  invited  inventories. 

to  make  a  list  of  all  works  published  or  in  course  of  publication 

before  the  5th  December,  1886,  taken  from  works  published 

in  any  of  the  countries  adhering  to  the  Convention  of  which 

the  fat ure  production  would  be  prohibited  according  to  the 

terms  of  the  14th  section. 

Art.  2.  The  exhibition  and  sale  of  these  copies  will  be 
rendered  lawful  by  the  affixing  of  a  special  stamp  to  be  pro- 
vided by  the  Department  of  Agriculture  and  Trade. 

Works  in  course  of  publication  cannot  be  completed  and 
put  on  the  market,  unless  the  parts  which  have  appeared 
before  the  5th  December,  1887,  are  marked  with  the  stamp  in 
question. 

Art.  3.  Persons  in  possession  of  blocks  and  plates  of  every 

(a)  A  letter  on  this  law  appears  in  ( Le  Droit  d'Anteur,'  1888,  p.  78. 
(ft)  Ante,  pp.  470,  482. 
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Part  vi.  kind,  as  well  as  lithographing  stones  or  other  kinds  of  printing 
Belgium,  apparatus,  of  works  originally  published  in  any  of  the  countries 
adhering  to  the  Convention  and  constituting  reproductions 
henceforth  forbidden,  are  equally  invited  to  supply  lists. 

Art.  4.  The  apparatus  referred  to  may  be  used  till  the  5th 
December,  1889,  after  which  date  they  must  be  stamped  with 
a  special  mark  (estampille). 

Copies  made  before  the  5th  December,  1889,  by  means  oi 
apparatus  bearing  the  mark  (estampille),  must  be  stamped  to  be 
lawfully  put  on  the  market  This  stamp  will  only  be  applied 
up  to  the  1st  January,  1890. 

Art.  5.  The  interested  parties  shall  certify  the  correctness 
of  the  list  mentioned  in  Articles  1  and  2,  which  must  be  sent 
to  the  Department  of  Agriculture,  Trade,  and  Public  Works 
before  the  5th  of  January  next. 

Art.  6.  The  lists  must  be  made  according  to  the  forms 
annexed ;  after  being  properly  filled  in  by  the  persons  interested, 
they  must  be  sent  to  the  agents  charged  with  the  duty  of 
stamping,  who  shall  send  them  on  to  the  department  aforesaid 
with  the  additions  of  their  signature  and  observations,  if  any 
are  necessary. 

Art.  7.  The  stamping  mentioned  in  Articles  3  and  4  will 
take  place  from  the  5th  February  to  the  4th  March,  1888.  It 
will  be  done  gratuitously. 

Art.  8.  After  the  5th  March,  1888,  every  unauthorized 
reprint  of  works  originally  published  in  one  of  the  countries 
adhering  to  the  Convention  and  not  becoming  public  property, 
which  shall  be  put  in  circulation  for  any  commercial  object, 
unstamped,  shall  be  considered  a  piracy. 

Art.  9.  Every  fraudulent  reproduction  or  falsification  of  the 
stamps  shall  be  subject  to  the  penalties  of  the  law. 


Rights  of  Foreigners. 

Without  Article  38  of  the  law  of  1886  grants  protection  to  foreigners, 

treaty.  without  any  condition  of  reciprocity.      Its  provisions  are  as 

follows : 

Foreigners  enjoy  in  Belgium  the  rights  secured  by  the  present 
law,  but  their  rights  shall  have  no  longer  duration  than  the 
duration  fixed  by  Belgian  law.  And  if  their  rights  cease  earlier 
in  their  own  country,  they  shall  cease  at  the  same  moment  in 
Belgium  (a)« 

(a)  This  clause  is  objectionable  in  that  it  imposes  on  the  Belgian  tribunals  tho 
necessity  of  examining  into  foreign  law. 
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Belgium  is  a  party  to  the  Berne  Convention  of  1886  (a),  and    part  vi. 
has  ratified  the  Additional  Act  and  the  Interpretative  Declara-    Belgium. 
lion  of  1896,  and  in  the  year  1903  acceded  to  the  Montevideo  Treaties. 
Convention,  though  her  accession  has,  do  far,  only  been  accepted 
by  the  Argentine  Republic  and  the  Republic  of  Paraguay  (by 
decrees  dated  respectively  1st  and  22nd  June,   1903).     The 
United  States  have  proclaimed  Belgium  as  a  country  entitled 
to  the  benefit  oi  the  Chace  Act,  1891  (Proclamation  1st  July, 
1891),  and  she  has  treaties  in  force  with  the  following  coun- 
tries (b) : 

Congo 20th  December,  1898. 

Germany 12th  December,  1888. 

Holland 30th  August,  1858. 

Mexico 7th  June,  1895. 

Portugal 11th  October,  1866. 

Spain 26th  June,  1880. 

HOLLAND. 

Previously  to  the  French  Revolution,  Holland  acknowledged  Copyright  in 
the  author's  right  as  a  perpetual  one,  capable  of  transmission  Hol,a,ld- 
to  heirs  or  assigns  for  ever.  Privileges  were  granted  either  by 
the  Provincial  Government  or  by  the  States  General.  These 
privileges  however  could  be  retracted  as  in  the  case  of  Rousseau 
in  1760,  because  "fc  livre  itait  impie,  scandaleux,  perndcieux  et 
propre  &  dttmoraliser  la  jeunesse  in&yp&rimentte  de  Vunique  vote  du 
sahU"  But  this  system  was  abolished  under  the  influence  of 
the  French  Revolution.  The  French  laws  put  in  force  after 
the  junction  of  Holland  to  that  country  were  abrogated  in 
1814,  and  in  1817  a  new  code  was  enacted,  which  remained 
in  force  until  the  passing  of  the  Act  of  the  28  th  of  June,  1881, 
which  had  for  its  object  the  regulation  of  copyright  and  now 
constitutes  the  Dutch  law  on  the  subject.  By  the  law  of  the 
25th  of  January,  1817,  literary  copyright  was  limited  to  the 
author  for  his  life,  and  to  his  heirs  or  representatives  for 
twenty  years  after  his  death.  The  penalty  inflicted  for  in- 
fringement of  copyright  was  confiscation  of  all  the  unsold 
pirated  copies  in  the  kingdom ;  also  a  fine,  equivalent  in  value 
to  2000  copies  of  the  original  edition,  to  the  use  of  the  pro- 
prietor; besides  a  fine  of  not  more  than  1000,  nor  less  than 
100  florins,  to  be  given  to  the  poor  of  the  district  where  the 
offender  resided  ;  and  in  case  of  a  second  offence,  the  offender 
was  to  be  disabled  from  the  exercise  of  his  trade  of  printer  or 

(a)  See  Order  in  Council  of  15th  November,  1887  {ante,  p.  565),  aa  to  works 
in  existence  before  1886. 

(b)  See  note  (a)  ante,  p.  557. 
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part  vi.     bookseller,  the  whole  without  prejudice  to  the  provisions  and 

Hollahd.    penalties  imposed,  or   to  be   imposed,  by  the  general   laws 

respecting  piratical  printing  (a).     Both  works  of  literature  and 

art  (except  sculptures)  were  protected  for  the  term  mentioned 

in  the  above  law. 

Only  such  works  were  protected  as  were  printed  in  the 
country,  and  the  publisher  must  also  reside  there,  but  the 
name  of  a  foreign  publisher  might  be  coupled  with  that  of 
the  native  one. 

The  deposit  of  three  copies  with  the  communal  authorities, 
and  a  declaration  by  a  Dutch  printer  that  the  work  had  been 
printed  by  him,  was  necessary  to  secure  protection.  Dutch 
authors  were  protected  against  pirated  works  being  imported 
from  abroad. 
Law  of  1881.  A  new  law  was  passed  on  the  28th  June,  1881.  This  law 
does  not,  however,  apply  to  artistic  works,  as  to  which  the 
law  of  1817  is  still  in  force.  Rights  of  sculptors  are  entirely 
unprotected  (b). 

The  text  of  the  new  law  is  as  follows  (c) : 

Part  L   CJiaracter  and  Extent  of  Copyright. 

The  law  of  Art.  1.  The  right  of  publishing  in  print  writings,  illustra- 

tions, maps,  musical  and  dramatic  works,  and  oral  addresses, 
as  well  as  the  right  of  performing  or  of  representing  in  public 
dramatico-musioal  and  dramatic  works  belongs  exclusively  to 
the  author  and  his  assigns. 

Every  performance  or  representation,  admission  to  which 
is  obtained  by  payment,  whether  for  one  or  more  occasions, 
even  where    election  is   required  in  addition,  is   equivalent 
(ammitec)  to  a  public  performance  or  representation  (d). 
Art.  2.  The  following  persons  are  equivalent  to  authors : 

(a)  Persons  who  bring  out  (entreprmiient)  any  works  men- 

tioned in  the  first  article  when  these  works  are 
made  up  of  contributions  from  different  collabo- 
rators. 

(b)  Public    establishments,    associations,   foundations,    and 

societies  in  matters  which  relate  to  works  pub- 
lished under  their  direction. 

(c)  Translators  in  matters  relating  to  their  translation. 

(«)  Lowndes  on  Copyright,  App.  121. 

(*) '  Lee  Droits  Intellectuelles,'  par  Alcide  Darras,  Paris,  1887,  p.  349. 
{o)  The  text  given  above  is  taken  from  the  French  translation  of  M.  Pierre 
Dares  te. 
(d)  This  seems  to  meet  the  case  of  musical  societies,  which  are  numerous  abroad. 
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In  the  case  of  works  made  up  of  contributions  from  different  paet  vl 
collaborators,  each  of  these  has  in  addition  copyright  in  his  Holland. 
contribution  in  the  absence  of  any  stipulation  to  the  contrary. 

Paragraph  2  of  Art.  13  does  not  apply  to  the  owners 
mentioned  in  (a)  and  (b)  of  this  article. 

Art.  3.  In  the  case  of  works  published  in  print,  anonymously  Anonymous 
or  pseudonymously,  the  publisher  is  considered  the  author, work8, 
and  if  the  name  of  the  publisher  does  not  appear  on  the  title- 
page,  or,  if  none,  on  the  cover,  the  printer  is  so  considered, 
until  a  third  party  makes  himself  known  as  the  rightful 
owner  in  the  manner  prescribed  in  Arts.  10  and  11,  except  as  to 
the  period  fixed  by  Art.  10  for  the  deposit. 

Art.  4.  There  is  no  copyright  in  laws,  decrees,  orders  and  Public 
publications  of  every  kind,  whether  verbal  or  written,  of  any  documents- 
public  authority,  except  in  cases  to  be  determined  by  the 
king. 

Art  5.  Copyright  includes  the  exclusive  right  of  publishing  Translations, 
in  print  translations  of 

(a)  unpublished  works,  including  oral  addresses ; 

(b)  published  works,  if  this  right  is  expressly  reserved,  for 

one  or  several  languages   designated  on  the  title- 
page,  or,   if   none,  on    the   cover   of   the  original 
edition,  and   if  the  author  publishes   his  transla- 
tion in  print  within  three  years  from  the  original 
edition. 
In  the  case  of  works  made  up  of  several  parts  or  numbers, 
this  period  is  to  be  calculated  separately  for  each  part  or 
number. 

Art.  6.  When  the  same  work  is  published  at  the  same  time 
in  several  languages,  one  edition  alone  is  reckoned  as  original, 
and  the  others  are  considered  to  be  translations. 

The  author  has  the  right  of  indicating  on  the  title-page, 
or  if  none,  on  the  cover,  the  edition  which  he  regards  as 
original. 

In  default  of  indication,  the  edition  in  the  mother  tongue  of 
the  author  is  reckoned  the  original. 

Art.  7.   Copyright  in  works  published  in  print  does  not  Quotations. 
prevent  quotations  being  made  from  them  for  the  purpose  of 
announcing  or  criticizing  them. 

If  the  source  be  indicated,  it  is  permissible  to  reproduce  in 
print  news  and  articles  taken  from  the  daily  or  weekly  papers, 
unless  an  express  reservation  of  the  copyright  is  placed  at  the 
head  of  the  news  or  article,  and  the  formalities  prescribed  in 
Art.  10  have  been  fulfilled. 
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Part  VI. 
Holland. 

Speeches. 

Assignment 
and  trans- 
mission. 


Art.  8.  Copyright  in  oral  addresses  does  not  prevent  an 
account  being  given  of  debates  in  a  public  meeting. 

Art.  9.  Copyright  is  considered  to  be  personal  property. 
It  is  assignable  in  whole  or  in  part  and  is  transmissible  by 
succession. 

It  is  not  liable  to  seizure. 


Registration, 


Duration  for 

published 

works. 


For  un- 
published 
works. 


Musical  and 
dramatic. 


Part  II.  CondUio7is  of  tlic  cjxrcvte  of  Copyright  in  iwrks  published 

in  print. 

Art.  10.  Copyright  in  a  work  published  in  print  is  lost, 
unless  the  author,  editor,  or  printer  deposits  at  the  Department 
of  Justice,  in  the  month  of  publication,  two  copies  bearing  his 
signature  on  the  title-page,  or  if  none,  on  the  cover,  with  an 
indication  of  his  address,  and  the  date  of  publication.  In  the 
case  of  translations,  the  period  fixed  in  Art.  5  (b)  will  be  reckoned 
in  addition. 

With  the  deposit  a  declaration  ought  to  be  made,  signed  by 
the  printer  to  the  effect  that  the  work  has  been  printed  in  an 
establishment  within  the  kingdom. 

Art.  11.  The  Minister  of  Justice  shall  give  to  the  depositors 
a  dated  certificate  of  the  deposit. 

A  duplicate  of  the  certificate  shall  be  preserved  at  the  De- 
partment of  Justice  and  entered  in  a  register  which  any  person 
may  inspect  without  payment  and  from  which  any  person  may 
require  copies  or  extracts  to  be  made  at  his  own  expense. 

Notice  is  given  every  month  in  the  Nederlandsche  Staatscourant 
of  the  works  and  translations  deposited. 

Art.  12.  The  exclusive  right  of  performing  or  representing 
dramatioo-musical  or  dramatic  works  is  lost  when  these  works 
are  published  in  print,  unless  this  right  is  expressly  reserved 
by  the  author  on  the  title-page,  or  if  none,  on  the  cover  of  the 
original  edition. 

Art.  13.  Copyright  in  works  published  in  print  lasts  for  fifty 
years  from  the  original  edition,  reckoning  from  the  date  of  the 
certificate  of  deposit  mentioned  in  Art.  11. 

When  an  author  survives  this  period  without  assigning  his 
right,  he  preserves  it  during  his  life. 

Art.  14.  Copyright  in  works  not  published  in  print,  including 
oral  addresses,  lasts  during  the  life  of  the  author  and  thirty 
years  after  his  death. 

Art.  15.  The  exclusive  right  of  performing  or  representing 
dramatico-musical  and  dramatic  works  lasts : 
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(1)  In  the  case  of  works  not  published  in  print,  for  the  life    Part  vl 
of  the  author  and  thirty  years  after  his  death.  Holland. 

.  (2)  In  the  case  of  works  published  with   a  reservation  of 
copyright  for  ten  years  from  the  date  of  the  certifi- 
cate mentioned  in  Art.  1 1. 
Art.  16.  The  exclusive  right  of  publishing  translations  in  Translations. 
print  lasts : 

(1)  In  the  case  of  works  not  published  in  print,  including 

oral  addresses,  as  long  as  the  copyright. 

(2)  In  the  case  of  works  published  in  print  five  years  from 

the  date  of  the  certificate  mentioned  in  Art.  11. 
Art.  1 7.  In  the  case  of  works  made  up  of  several  parts  or  Of  work* 
numbers,  the  duration  of  copyright  is  separately  calculated  for  }£ ^JjjJ^ 
each  part  or  number. 


Part  IV.  Protection  of  Copyright. 

Art  18.  Independently  of  the  civil  action  flowing  from  any  Protection  of 
infringement  of  copyright,  whoever  knowingly  infringes  copy-  ^wW1*- 
right  will  be  punishable  with  a  fine  of   50  cents  to   5000 
florins. 

Copies  obtained  by  the  committal  of  the  offence,  as  well  as 
plates,  moulds,  and  matrices,  belonging  to  the  author  of  the 
offence  and  used  in  its  committal,  are  confiscated  for  the  benefit 
of  the  State. 

Art.  19.  Any  one  who  distributes  or  puts  publicly  on  sale  a 
work  which  he  knows  to  be  pirated  is  punishable  with  a  fine 
ef  50  cents  to  600  florins. 

Pirated  copies  are  confiscated  for  the  benefit  of  the  State. 

Art.  20.  The  offences  mentioned  in  Articles  18.  and  19  are 
only  prosecuted  on  the  complaint  of  an  injured  person. 

Art.  21.  Copies  confiscated  under  Artioles  18  and  19  are 
delivered  to  the  author  or  his  assigns,  if  they  claim  them  at 
the  clerk V  office  within  eight  days  after  the  judgment  has 
become  absolute. 

In  default  of  claim,  these  copies  are  destroyed.  If  the 
judge  is  called  to  give  damages  in  a  civil  action,  he  shall 
take  into  account  so  far  as  possible  the  copies  delivered  to  the 
claimant. 

Art.  22.  Authors  or  their  assigns  may  effect  seizure  and 
demand  the  delivery  or  destruction  of  copies  published  in 
defiance  of  their  exclusive  right. 

This  seizure  cannot  be  made  on  isolated  copies  in  the  hands 
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pabt  vi.    0f  persons  who  do  not  trade  in  articles  of  this  kind,  and  who 
Holland,    have  acquired  these  copies  for  their  personal  use. 

Articles  722  to  726   of  the  Code  of  Civil  Procedure  are 
applicable  to  this  seizure. 

Art.  23.  In  the  case  of  withdrawal  of  the  seizure,  the  person 
making  it  may  be  condemned  in  costs  and  damages. 


Transitory 
provisions. 


Part  V.  Transitory  Provisions. 

Art.  24.  The  right  of  reproduction  {kopijrixht)  or  any  other 
right  of  the  same  nature,  acquired  under  previous  legislation 
is  secured  on  condition  that  the  owner  in  the  year  following 
the  coming  into  force  of  the  law,  makes  a  declaration  on  the 
subject  at  the  Department  of  Justice. 

Articles  18  to  23  of  this  law  shall  apply  to  this  right. 

Art.  25.  No  copyright,  which  would  not  have  constituted  a 
right  of  reproduction  under  the  previous  legislation  or  in  respect 
of  which  the  formalities  then  required  should  not  have  been 
regularly  observed,  shall  be  exercised  over  any  works  published 
in  print  before  the  coming  into  force  of  tins  law,  unless  the 
author,  publisher,  or  printer  deposits  at  the  Department  of 
Justice,  in  the  year  following  the  coming  into  force  of  this  law, 
two  copies  bearing  his  signature  on  the  title-page  or  if  none 
on  the  cover,  with  an  indication  of  his  address  and  the  date  ot 
original  publication. 

This  date  shall  determine  the  commencement  of  the  dura- 
tion of  the  copyright,  until  there  is  proof  to  the  contrary. 

The  copyright  treated  of  in  this  article  cannot  be  pleaded 
against  works  already  commenced  or  completed  before  the 
coming  into  force  of  this  law,  and  at  this  time  lawful. 

Art.  26.  The  Department  of  Justice  shall  deliver  a  dated 
certificate  of  deposit  to  the  depositors  mentioned  in  Articles  24 
and  25. 

A  duplicate  of  these  certificates  shall  be  preserved  at  the 
Department  of  Justice,  and  entered  in  a  register,  which  any 
person  may  inspect  without  payment,  and  from  which  any 
person  may  require  copies  or  extracts  to  be  made  at  his  own 
expense. 

Notice  is  given  every  month  in  the  Nederlandsche  Staats- 
courant  of  the  declarations  and  works  deposited,  with  mention 
of  the  date  of  original  publication  indicated  by  the  depositor. 
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Part  VI. 
Part  VI.  Final  Provisions.  .     Holland. 


This    law  is  applicable    to   works   published    in  print  in  Extent  of 
Holland  or   the  Dutch   Indies,  and  to  unpublished  works  of  *]^ation 
authors  domiciled  in  Holland  or  the  Dutch  Indies,  including 
oral  addresses  delivered  in  Holland  or  the  Dutch  Indies. 

Art.  28.  The  law  is  also  in  force  (erfcutoire)  in  the  Dutch 
Indies. 

Works  published  in  the  Indies  must  be  deposited  with  the  Work* 
Director  of  Justice,  who  shall  see  that  notice  of  them  shall  be  the  indtea1" 
given  in  the  Javasche  courmit,  and  on  whom  shall  rest  the  Definition, 
duties  imposed  by  this  law  on  the  Department  of  Justice. 

The  Nederlandsche  Staatscourant  and  the  Javasche  coitrant 
shall  mutually  interchange  these  notices  as  quickly  as 
possible. 

In  cases  provided  for  by  Art.  22,  there  shall  be  applied  in 
the  Dutch  Indies  provisions  corresponding  to  the  regulations 
in  force  there,  taking  into  consideration  the  difference  which 
exists  between  legislation  for  Europeans  and  their  like,  and 
natives  and  persons  like  natives. 

No  copyright  shall  be  exercised  over  a  work  published  in 
the  Dutch  Indies,  except  on  condition  that  the  directions  of 
Art.  25  have  been  observed  in  matters  concerning  the  work. 

Art.  29.  All  previous  provisions  of  the  legislature  relating 
to  the  right  of  reproduction,  translation,  performance,  and 
representation  are  repealed. 

Art.  30.  This  law  shall  come  into  force  on  the  1st  of 
January,  1882. 

Rights  of  Foreigners. 

The  above  law  of  1881  does  not  follow  other  countries  in  Without 
their  aim  of  international  protection.  By  virtue  of  Art.  27  treat>'- 
the  Act  only  applies  to  works  printed  in  Holland  and  the 
Dutch  East  Indies  (though  they  need  not  be  published  in 
those  places),  and  conformably  to  Art.  10,  the  author's  copy- 
right will  be  lost  unless  the  author,  editor,  or  printer  deposits 
at  the  Department  of  Justice  in  the  month  of  publication  two 
copies  of  the  work  as  therein  provided. 

Holland  has,  up  to  the  present  time,  held  aloof  from  the  Under  treaty. 
Berne   Convention.     By  a  proclamation  of  20th  November, 
1899,  the  United  States  have  declared  her   entitled  to  the 
benefits  of  the  Chace  Act,  1891,  but  American  authors  have, 
in  order  to  obtain  Dutch  copyright,  to  comply  with  similar 
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Pabt  vi.    conditions  as  to  printing  to  those  their  laws  impose  on  foreigners 

Holland,    seeking  copyright  in  America. 

The  only  copyright  treaties  that  Holland  has  are  with 
Belgium  and  France,  the  former  dated  30th  June,  1858,  and 
the  latter  originally  concluded  in  1855,  perfected  in  1860,  and 
restored  19th  April,  1884.  A  treaty  with  Germany  was  signed 
in  1884,  but  though  ratified  by  the  German  Reichstag  was 
never  ratified  by  the  Dutch  Chambers,  and  Germany  has  just 
cause  of  complaint  of  the  number  of  German  works  pirated  in 
Holland. 


Copyright 
before  1898. 


THE  GRAND  DUCHY  OF  LUXEMBOURG. 

From  the  date  of  the  French  Revolution  to  1817,  the  Duchy 
of  Luxembourg  was  subject  to  French  laws.  These  were 
replaced  or  modified  by  the  Dutch  law  of  the  25th  January, 
1817  (a),  and  by  various  decrees  of  the  Grand  Duke  made  in 
execution  of  resolutions  of  the  Germanic  Diet  Under  these 
laws  the  copyright  in  literary  and  artistic  works  lasted  for  the 
life  of  the  author  and  thirty  years  after,  and  for  life  and  ten 
years  in  the  case  of  musical  and  dramatic  works. 
Law  of  1898.  The  legislation  on  the  subject  was  defective  and  confused 
when  in  1888  the  goverment  of  Luxembourg  was  authorized 
to  join  the  Berne  Convention.  After  her  adhesion  to  the  Con- 
vention the  necessity  for  a  revision  of  her  legislation  became 
more  pressing,  and  in  the  year  1898  a  new  law  was  passed 
which  repealed  all  previous  laws  on  the  subject.  This  new  law 
of  1898  is  in  fact  a  textual  reproduction,  with  certain  modifica- 
tions, of  the  Belgian  law  which  we  have  already  set  out  and  to 
which  we  would  refer  the  reader  (b). 

The  Luxembourg  Copyright  Law  differs  from  the  Belgian 
law  in  the  following  particulars  only : 

Article  1,  after  enacting,  as  in  the  Belgian  law,  that  the 
author  of  a  literary  or  artistic  work  has  alone  the  right  of  re* 
producing  it  or  authorizing  its  reproduction  in  any  manner  and 
in  any  form  whatsoever,  defines  "  literary  and  artistic  works  M 
as  "  books,  pamphlets,  and  all  other  writings;  dramatic  or 
dramatico-musical  works,  musical  compositions  with  or  without 
words;  works  of  design,  painting,  sculpture,  and  engraving; 
lithographs,  illustrations,  geographical  charts ;  plans,  sketches, 
and  plastic  works  relative  to  geography,  topography,  archi- 
tecture, or  science  in  general ;  works  of  architecture ;  photo- 


Definition 

of  literary 
and  artistic 
works. 


(a)  See  the  law  of  Holland. 
(&)  See  ante,  p.  559. 


COPYRIGHT  IN   FOREIGN   COUNTRIES.  f>75 

graphic  works,  and  other  works  produced  by  a  like  process ;  in    part  vi. 
fact,  every  production  whatsoever  in  the  literary,  scientific,  or     Luxem- 
artistic  domain  which  can  be  published  by  any  mode  of  im-      BQUBQ* 
pression  or  reproduction  "  (a). 

Article  7,  relating  to  anonymous  works,  has  the  following  Anonymous 
addition :  "  If  the  true  name  of  the  author  be  disclosed  by  the  works- 
author,  or  his  duly  authorised  representatives,  the  period  of 
protection  shall  be  calculated  by  the  life  of  the  author." 

Article  12,  relating  to  translations,  is  much  more  elaborate  Translation*. 
than  the  corresponding  article  in  the  Belgian  law,  and  is  as 
follows :  "  Authors  and  their  assigns  enjoy  the  exclusive  right 
of  making  or  authorizing  the  translation  of  their  works  during 
the  whole  period  of  their  copyright  in  the  original  work. 
Nevertheless,  the  exclusive  right  of  translation  shall  be  lost  if 
the  author  neglect  for  a  period  of  ten  years  from  the  publi- 
cation of  the  original  work  to  publish  or  cause  to  be  published 
a  translation  into  the  language  in  respect  of  which  protection 
shall  be  claimed. 

"For  works  published  in  incomplete  parts  (livraisons)  the 
period  of  ten  years  commences  from  the  date  of  the  publication 
of  the  last  part  of  the  original  work. 

"  For  works  composed  of  many  volumes  published  at  intervals 
as  well  as  for  bulletins  or  collections  (caJiiers)  published  by 
literary  or  scientific  societies  or  by  private  persons,  each 
volume,  bulletin,  or  collection  is,  with  regard  to  the  period  of 
ten  years,  considered  as  a  separate  work. 

"  In  the  cases  provided  for  by  this  present  article  for  the 
calculation  of  the  period  of  protection,  the  31st  December  of 
the  year  in  which  the  work  was  published  is  admitted  as  the 
date  of  publication  "  (&). 

Article  14,  as  to  newspapers,  differs  from  article  14  of  the  Newspaper* 
Belgian  law,  and  is  as  follows :  "  Serial  stories,  including  novels, 
published  in  the  newspapers  or  periodicals,  may  not  be  repro- 
duced in  original  or  translation  without  the  sanction  of  the 
authors  or  their  lawful  representatives.  This  stipulation  shall 
apply  equally  to  other  articles  in  newspapers  or  periodicals, 
when  the  authors  or  publishers  shall  have  expressly  declared 
in  the  newspaper  or  periodical  itself  in  which  they  shall  have 
been  published  that  the  right  of  reproduction  is  prohibited. 
In  the  case  of  periodicals,  it  shall  suffice  if  such  prohibition  be 
indicated  in  general  terms  at  the  beginning  of  each  number. 

{a)  This  definition  is  identical  with  Article  4  of  the  Berne  Convention  with  the 
addition  of  the  words  as  to  architecture  and  photography. 
{b)  This  substantially  reproduces  Article  5  of  the  Berne  Convention. 
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In  the  absence  of  prohibition  such  articles  may  be  reproduced  on 
condition  that  the  source  is  acknowledged.  Articles  of  political 
discussion,  news  of  the  day,  miscellaneous  information,  and 
copies  from  literary  or  artistic  works  for  jniblications  intended  for 
instruction,  or  having  a  scientific  character,  or  for  chrestomathies, 
may  be  freely  published  "(a). 

Article  16,  relating  to  musical  works,  has  the  following 
addition :  "  The  right  of  the  author  or  his  lawful  representatives 
applies  to  the  public  performance  of  unpublished  musical  works 
as  well  as  to  published  works,  the  public  performance  whereof 
has  been  expressly  prohibited  by  the  author  on  the  title-page 
or  head  of  the  work," 

Article  26  is  new,  and  makes  it  an  offence  to  add,  erase,  or 
alter  the  name  upon  manufactured  articles. 


Jtights  of  Foreigners. 

Without  Luxembourg  grants  more  liberal   protection  to  foreigners 

treaty.  faon  a^y  other  country  of  the  Copyright  Union.     Like  France 

and  Belgium,  she  does  not  require    that   a  work    shall   be 
nationalized  by  publication   within  her    borders,  but,  whilst 
France  exacts  compliance  with  certain  formalities,  and  Belgium 
subordinates  protection  in  that   country  to    the  existence  of 
protection  in  the  country  of  origin  of  the  work,  the  protection 
accorded  to  the  foreigner  in  Luxembourg  is  complete — it  is 
that  which  native  authors  enjoy  without  limitation  of  any  sort, 
except  in  the  matter  of  length  of  protection  (6). 
Article  39  of  the  Law  of  1896  is  as  follows : 
"  Foreigners  enjoy  in  the  Grand  Duchy  the  rights  guaranteed 
by  the  present  law,  but  the  period  of  protection  cannot  exceed 
the  period  fixed   for   the  work   in  question  by  the  law  of 
Luxembourg." 
Under  treaty.      Luxembourg  became  a  party  to  the  Berne  Convention  on  the 
20th  June,  1888,  and  she  has  accepted  the  Additional  Act  of 
Paris  with  the  Interpretative  Clause,  but  has  no  other  treaty 
engagements. 

THE   GERMAN    EMPIRE. 

Recent  copy.       Copyright  in  the  German  Empire  is  in  process  of  alteration 

^^rin   and  amendment.     A  recent  law  of  19th  June,   1901,  which 

came  into  force  on  the  1st  January,  1902,  and  is  retrospective 

{a)  This  is  Article  7  of  the  Berne  Convention,  as  revised  by  the  Additional  Act  of 
Paris,  with  the  addition  of  the  words  in  italics. 
(ft    '  Le  Droit  d'Auteur '  (1902),  p.  17. 
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in  its  operation,  has  codified  the  law  relating  to  literary  and  Past  vi. 
musical  works,  replacing  the  earlier  law  of  1 1  th  June,  1870,  and  Germany. 
new  laws  on  the  subject  of  artistic  works  and  photographs  are 
expected  shortly — or  possibly  a  codification  of  the  whole  of 
the  copyright  laws.  At  the  moment  of  writing,  copyright  in 
works  of  literature  and  music  is  governed  by  the  law  of  the 
19th  June,  1901,  in  works  of  art  by  the  law  of  9th  January, 
1876,  and  in  photographs  by  the  law  of  10th  January,  1876. 
There  is  also  a  law  protecting  industrial  designs  and  models 
dated  the  11th  January,  1876. 

The  law  of  19th  June,  1901  is  very  elaborate,  and  entitles  Law  of  19th 
to  protection  (1)  authors  of  writings,  lectures,  and  discourses,  ^to'iuwary 
whether  intended  for  edification,  instruction,  or  amusement ;  and  musical 
(2)  authors  of  musical  works;    (3)  authors  of  scientific  orwx>rk8, 
technical  illustrations,  including  plastic  works,  which,  by  reason 
of  their  object,  cannot  be  considered  works  of  art.    (Art.  3.) 

In  the  case  of  anonymous  or  pseudonymous  works,  the  pub-  Anonymous 
Ushers  are,  in  the  absence  of  stipulation  to  the  contrary,  to  be  workB* 
reputed  the  authors.     (Art.  3.) 

In  the  case  of  encyclopaedias  and  works  of  a  similar  char-  Encycio- 
acter  the  proprietor  (fferausgeber)  or,  if  he  be  not  named,  the  ^Sbora"d 
publisher  ( Verlsger)  is  deemed  the  author  of  the  entire  work  tions. 
(Art.   4);    but   collaborations,   when    the   work    of    the   in- 
dividuals   cannot   be  distinguished,  are  the   property  of   the 
collaborators  jointly.     (Art.  6.) 

When  a  writing  is  accompanied  by  a  musical  setting  or 
illustrations,  the  author  of  each  of  these  creations  is  a  distinct 
author.     (Art.  5). 

Copyright  passes  to  the  author's  heirs  and  may  be  freely  Assignment, 
assigned  (Art.  8),  but,  in  the  absence  of  stipulation  to  the 
contrary,  the  assignee  has  no  right  to  alter  or  modify  the 
work,  its  title,  or  the  name  of  the  author  (Art.  9),  and 
the  author  reserves  the  exclusive  liberty  (a)  of  translation  ;  (b) 
of  reproducing  a  recitation  in  dramatic  form  or  a  scenic  work 
by  recitation ;  (c)  of  arranging  a  musical  work,  unless  the 
arrangement  consists  only  in  making  an  extract  or  a  trans- 
position into  another  key  or  register.  (Art.  14.)  Copyright  is 
not  liable  to  execution  without  the  author's  consent.  (Art.  10.) 

The  period  of  copyright  granted  by  this  law  is  thirty  years  Period  of 
from  the  author's  death,  or  for  not  less  than  ten  years  from  the  Protect,on- 
date  of  publication.   When  the  publication  does  not  take  place 
until  thirty  years  after  the  author's  death,  there  is  a  pre- 
sumption that  the  copyright  has  passed  to  the  owner  of  the 
MS.     (Art.  29.)     In  the  case  of  collaborations,  the  period  is 

2  o 
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Rights  of 
author. 


pabtYI.  reckoned  from  the  death  of  the  last  survivor.  (Art.  30.) 
Germany.  Anonymous  and  pseudonymous  works  are  protected  for  thirty 
years  from  publication,  but  within  that  period  the  true  name 
of  the  author  may  be  revealed,  and  he  will  then  become 
entitled  to  the  full  period  of  protection.  (Art.  31.)  So 
where  copyright  belongs  to  a  personne  juridique,  thirty  years  is 
the  period  of  protection.     (Art.  32.) 

In  the  case  of  books  published  in  volumes  at  intervals,  each 
part  is  considered  a  separate  book;  in  the  cape  of  works 
published  in  parts,  the  period  of  protection  dates  from  the 
publication  of  the  last  part.     (Art.  33.) 

During  the  above  period  the  author  enjoys  the  exclusive 
liberty  of  reproducing  and  multiplying  copies  of  his  work  in 
the  course  of  trade ;  and  so  long  as  the  essential  contents  of 
the  work  have  not  been  made  public  the  author  has  the  sole 
right  of  making  this  communication.  In  the  case  of  a  scenic 
or  musical  work  the  author's  rights  include  the  exclusive  right 
of  public  representation  and  performance ;  and  as  long  as  a 
writing  or  speech  is  unpublished,  the  author  has  the  exclusive 
right  of  recitation.     (Art.  11.) 

The  exclusive  rights  given  by  Art.  11  apply  equally  to 
adaptations  of  the  work.  In  particular  the  author  has  the 
sole  right  (a)  of  translation,  including  transposition  into  verse ; 
(b)  of  re- translation  into  the  original  language ;  (c)  of  repro- 
ducing a  recitation  in  a  dramatic  form  or  a  scenic  work  in  the 
form  of  a  recitation;  (d)  of  making  extracts  from  musical 
works  and  of  arranging  for  orchestra  or  in  parts.     (Art.  12.) 

Any  unauthorised  reproduction  is  unlawful,  whatever. be  the 
process  employed,  and  it  makes  no  difference  whether  a  single 
copy  or  several  copies  be  made;  but  single  copies  may  be 
made  for  personal  use  only.  (Art.  15.)  Statutes  and  official 
documents  may  be  reproduced  (Art.  16),  and,  subject  to 
the  rights  conferred  on  the  author  by  Art.  11,  a  work  may 
be  freely  used  if  a  new  work  is  produced.  Nevertheless,  the 
borrowing  of  a  melody  from  a  musical  work  in  such  a  manner 
as  to  be  recognizable,  even  though  it  serves  as  the  basis  of  a 
new  work,  is  expressly  forbidden.     (Art.  13.) 

The  following  are  not  piracies:  (a)  the  reproduction  in 
newspapers  or  reviews  of  speeches  or  discourses  delivered  in 
public  deliberations ;  (b)  reproduction  of  speeches  or  discourses 
delivered  in  the  courts,  or  at  representative,  political,  and  eccle- 
siastical gatherings.  But  speeches  may  not  be  reproduced  in 
a  collection  containing  mainly  the  speeches  of  one  speaker. 
(Art.  17.) 


What  is 
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Isolated  articles  in  newspapers  may  be  reproduced,  unless    Pakt  vr- 
the  copyright  is  expressly  reserved ;  but  the  source  must  be    Germany. 
acknowledged  and  the  sense  not  altered ;  but  special  articles 
of  a  scientific,  technical,  or  amusing  character  may  not  be 
reproduced  even  if  no  mention  is  made  of  reservation  of  rights. 
News  may  be  freely  reproduced.     (Art.  18.) 

The  following  are  not  infringements  of  the  copyright  in 
literary  works  (but  the  source  must  be  acknowledged, 
Art.  25): 

1.  Citation  of  passages  or  small  portions  of  a  writing,  speech, 

or  discourse,  after  publication,  in  an  independent  literary 
work. 

2.  Reproduction   of  isolated   articles   of  short   length,   or 

isolated  pieces  of  poetry,  after  their  publication,  in  an 
independent  scientific  work : 

3.  Reproduction    of    isolated    pieces    of    poetry,    already 

published,  in  a  collection  comprising  works  of  various 
authors  intended  for  musical  execution. 

4.  Reproduction  of  isolated  articles  of  short  length,  isolated 

pieces  of  poetry  or  small  portions  of  a  writing,  in  a 
collection  comprising  various  authors,  intended  for  a 
work  of  an  instructive,  scholastic,  or  literary  character. 
In  this  case,  however,  the  consent  of  the  author  must 
be  obtained,  but  such  consent  is  to  be  deemed  to  be 
given  if  not  refused  within  a  month.     (Article  19.) 

5.  Reproduction  of  small  parts  of  a  poem,  or  pieces  of  poetry 

of  short  length,  after  their  publication,  as  the  libretto 
of  a  new  musical  work  and  in  connection  with  it,  pro- 
vided the  poems  are  not,  by  their  nature,  intended  to 
be  set  to  music.     (Art.  20.) 

6.  Taking  isolated  illustrations  from  a  published  work  to 

explain  the  text.     (Art.  23.) 
The  following  are  not  infringements  of  the  copyright  in 
musical    works    (but    the    source    must   be    acknowledged, 
Art.  25): 

1.  Citation  of  passages  from  a  musical  work,  in  an  inde- 

pendent literary  work. 

2.  The  insertion  of  published  compositions  of  short  length 

in  an  independent  scientific  work. 

3.  Reproduction  of  published  compositions  of  short  length 

in  a  collection  comprising  the  works  of  various  com- 
posers and  intended  for  instruction  in  schools,  other 
than  schools  of  music.     (Art.  21.) 

4.  Reproduction  of  airs  by  mechanical  instruments,  unless 
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skill  is  needed  to  produce  superior  effect  (a). 
22). 
The  rights  of  reproduction  above  permitted  of  literary  and 
musical  works  of  another  without  the  consent  of  the  proprietor 
of  the  copyright  include  the  liberty  of  multiplying,  representing, 
performing,  and  reciting  in  public  (Art.  26);  but  the  person 
who  reproduces  the  works  of  another  under  the  provisions  of 
Articles  19  to  23,  must  not  make  any  modification  in  the  parts 
reproduced,  except  that,  where  necessary  for  the  object  of  the 
reproduction,  a  literary  passage  may  be  translated  or  a  musical 
work  arranged  with  the  consent  of  the  author.     (Art.  24.) 

Where  the  proprietors  of  the  copyright  are  numerous,  the 
consent  of  each  one  is  necessary,  except  that  in  the  case  of  an 
opera  or  musical  work  with  libretto,  the  consent  of  the  pro- 
prietor of  the  copyright  in  the  music  alone  shall  be  necessary. 
(Art.  28.) 

Articles  34—53  relate  to  the  remedies  of  the  proprietor  of 
copyright.  It  may  be  said,  generally,  that  a  person  who 
infringes  the  author's  rights  intentionally  or  negligently  is 
liable  to  indemnify  the  author,  and  if  he  does  so  intentionally 
he  is  liable  to  a  fine  and  to  imprisonment  if  the  fine  cannot  be 
recovered.  Infringing  copies  and  plant  may  be  ordered  to  be 
destroyed  or  delivered  to  the  plaintiff  even  though  there 
be  no  negligence  or  culpable  intention  on  the  part  of  the 
defendant. 

Proceedings  for  damages  or  penalties  must  be  taken  within 
three  years,  but  the  destruction  of  infringing  copies  or  plant 
may  be  ordered  at  any  time. 
Registration.  No  registration  is  compulsory  under  this  law.  By  Art.  7 
it  is  provided  that  there  shall  be  a  presumption  that  the 
person  named  in  the  title-page,  the  dedication,  the  preface,  or 
the  last  page  as  the  author,  is  the  real  author ;  but  in  the  case 
of  anonymous  and  pseudonymous  publications,  the  real  author 
can  register  his  true  name  in  a  register  kept  at  Leipsic,  where- 

(a)  The  clause  in  full  is  as  follows  :  "It  is  lawful  to  copy  a  published  musical 
work  upon  discs,  plates,  cylinders,  bands,  and  other  like  parts  of  instruments 
serving  to  reproduce  musical  airs  mechanically.  This  provision  applies  equally  to 
interchangeable  parts  unless  they  apply  to  instruments  by  which  the  work  can  be 
reproduced  in  the  matter  of  force  and  length  of  sounds  and  in  the  matter  of 
measure  in  a  manner  equivalent  to  personal  execution."  The  effect  seems  to  be 
that  perforated  rolls  for  pianolas,  leolians,  &c,  will  be  infringements  of  copyright, 
but  that  musical  boxes  and  gramophones  will  not.  Under  the  old  law  the  German 
courts  held  that  the  test  of  piracy  was  whether  the  disc  rolls  were  inseparable 
parts  of  the  mechanical  instruments  or  whether  the  instruments  were  mechanically 
complete  without  them.  According  to  the  German  decisions  perforated  rolls  for 
feolians  are  not  "  instruments  for  the  mechanical  reproduction  of  musical  airs," 
which  by  Art.  3  of  the  Final  Protocol  of  the  Berne  Convention  are  not  to  be 
considered  as  constituting  an  infringement  of  musical  copyright. 
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upon  he  will  become  entitled  to  the  full  period  of  protection.    p±*r  vi. 
(Art.  31.)  Germany. 

It  should  be  here  mentioned  that  Germany  has  made  an  Authors  and 
experiment  in  legislation  by  attempting  to  regulate  the  mutual  publisher?, 
rights  of  authors  and  publishers  of  literary  and  musical  works 
by  law.  The  law  in  question  is  the  law  of  19th  June,  1901. 
This  law  is  too  lengthy  and  elaborate  to  be  here  set  out,  but  it 
may  be  noted  that  by  the  terms  of  this  law  an  author  who 
has  agreed  with  a  publisher  that  the  latter  shall  publish 
his  work  may  not,  during  the  pendency  of  the  contract, 
reproduce  his  work  in  a  manner  prohibited  to  third  parties, 
but  the  law  reserves  to  him  the  right  of  translation,  dramati- 
zation, and  of  arrangement  of  musical  works.  The  author 
may  also  reproduce  the  particular  work,  after  twenty  years 
from  its  first  publication,  in  a  complete  edition  of  his  works. 
In  the  absence  of  agreement  to  the  contrary,  the  publisher  has 
only  the  right  to  make  one  edition,  and  unless  a  different 
number  be  named,  an  edition  consists  of  1000  copies  (a). 

The  law  of  the  9th  January,  1876,  concerns  copyright  in  Artistic 
works  of  art.     It  is  retrospective  in  its  effect,  and  repeals  all  c°Pyri&ht- 
previous  legislation  on  the  subject.   It  took  effect  from  1st  July, 
1876,  and  its  chief  provisions  are  as  follows; 

Arts,  3  and  14.  It  is  not  applicable  to  architecture,  nor  does  What  is 
it  protect  an  artist  who  permits  his  works  to  be  imitated  in  the  Protected- 
productions  of   manufacturing  and   similar  industries.      His 
copyright  in  such  manufactured  articles  is  protected  by  the 
law  of  11th  January,  1876,  given  below  (6). 

Arts.  1  and  2.  The  right  to  reproduce  a  work  of  art  in  whole  Persons 
or  in  part  belongs  exclusively  to  the  artist,  and  passes  to  his  i>rotected* 
heirs,  unless  alienated  previously;  but  does  not  pass  to  the 
Treasury  or  other  authorities  empowered  to  administer  estates 
to  which  there  are  no  heirs. 

Art.  7.  Any  one  imitating  a  work  of  art  with  due  authoriza- 
tion, but  by  a  different  art  process,  enjoys  the  same  protection 
for  his  imitation  as  an  original  artist,  even  though  the  original 
be  already  public  property  (c). 

Art.  9.  Copyright  given  by  this  law  lasts  for  the  life  of  the  Duration, 
author  and  thirty  years  after  his  death.     This  protection  is 
subject  to  the  condition  that  the  author's  true  name  appears 
in  full  or  by  some  unmistakable  sign  on  the  work. 

(a)  Legislation  on  the  subject  of  publishing  agreements  is  not  unique,  but  the 
German  law  is  the  most  modern  instance  of  its  kind.  {b)  See  post,  p.  584. 

(c)  Gesets  betreffend  das  Urheberrecht  an  Werken  der  bildenden  Kunste,  vom 
9.  Januar  1876.  ('Reichs  Gesete  Blatt,'  No.  2.)  Art.  7  is  said  to  be  especially 
ntended  to  apply  to  engravings. 
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Anonymous  and  pseudonymous  works  are  protected  for 
thirty  years  from  publication.  If  within  this  period  the  author's 
real  name  shall  have  been  registered  by  the  author  or  his 
authorized  representatives  in  accordance  with  Art.  39  of  the 
law  of  11th  June,  1870  (a),  the  work  is  protected  for  the  full 
period  of  life  and  thirty  years  after. 

Art.  10.  When  artistic  works  are  published  in  volumes  or 
parts,  at  intervals,  the  commencement  of  the  period  of  protection 
of  each  part  is  the  same  as  in  the  case  of  works  of  literature. 

Art.  11.  Posthumous  works  are  protected  for  thirty  years 
from  the  death  of  the  author. 

Art.  1 2.  Works  of  art  appearing  in  periodicals,  can  after  the 
lapse  of  two  years  from  publication,  unless  there  be  a  stipula- 
tion to  the  contrary,  be  reproduced  elsewhere  without  the 
consent  of  the  editor  or  publisher  of  such  periodical. 

Art.  2.  An  artist  may  alienate  his  copyright  by  contract  or 
by  will. 

Art.  8.  If  an  artist  alienate  his  work,  the  alienation  of  his 
copyright  is  not  necessarily  included ;  but  in  the  case  of  portraits 
and  busts,  the  copyright  belongs  to  those  who  order  them. 

The  owner  of  a  work  of  art  is  not  bound  to  place  it  at  the 
disposal  of  the  artist  for  reproduction. 

Art.  5.  Every  reproduction  for  purposes  of  sale  of  a  work  of 
art  without  the  consent  of  the  person  entitled  to  the  copyright 
is  forbidden. 

The  following  acts  are  considered  piractical : 

(a)  Obtaining  the  reproduction  by  a  different  process  from 

that  by  which  the  original  was  produced. 

(b)  Indirect  reproduction  not  from  the  original  work  but 

from  a  copy  of  it. 

(c)  The  reproduction  of  a  work  of  art  in  a  work  of  archi- 

tecture, industry,  or  manufacture. 

(d)  Reproduction  by  either  author  or  publisher  contrary  to 

the  contract  between  them. 

(e)  Production  by  the  publisher  of  a   greater  number  of 

copies  than  he  has  a  right  to  publish  either  by  law 
or  by  contract. 

Art.  6.  It  is  not  considered  piracy  : 

(a)  To  copy  by  hand  a  work  of  art  if  the  copy  is  not  in- 
tended for  sale,  but  it  is  forbidden  to  introduce  in 
any  way  on  the  copy  the  name  or  monogram  of  the 

[a)  Though  this  law  has  been  repealed  by  the  Copyright  Law  of  19th  June,  1901, 
its  provisions  are  kept  in  force  so  far  as  they  are  applicable  to  the  Law  of  9th  Jan., 
1876.    The  register  is  kept  at  Leipsic. 
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artist  of  the  work  under  penalty  of  a  maximum  fine    pabt  vi. 
of  500  marks.  Germany. 

(b)  To  reproduce  by  the  plastic  art  a  painting  or  a  drawing 

and  vice  versd. 

(c)  To  reproduce  works  of  art  which  are  permanently  ex- 

posed to  view  in  the  streets  and  public  places  (a). 
But  such  reproduction  must  not  be  in  the  same  form 
(in  derselben  Kunst/orm). 

(d)  The  reproduction  of  a  work  of  art  in  a  work  of  literature, 

provided  such  reproduction  be  subsidiary  to  and  serves 
only  to  illustrate  the  text.  But  the  source  must  be 
acknowledged  under  penalty  of  a  maximum  fine  of 
sixty  marks. 

The  remedies  of  the  artist  and  penalties  for  infringement  Remedies 
are  in  corresponding  cases  similar  to  those  in  literary  copy-  and  i*511*1*168- 
right. 

The  law  of  10th  January,  1876  (J),  relates  to  the  protection  Copyright  in 
of  photographs  against  unauthorized  reproduction ;  it  came  into  p  otograp  s* 
force  on  the  1st  July,  1876.     It  is  not  retrospective,  but  exist- 
ing photographs,  which  up  to  this  date  were  locally  protected 
by  law,  continue  to  enjoy  such  protection. 

The  provisions  of  this  law  apply  to  works  produced  by  any  What 
process  analogous  to  photography  (durch  ein  der  Photographic  Protected* 
dhnliche8  Verfahrm),  but  do  not  apply  to  photographs  of  works 
protected  by  law  against  unauthorized  reproduction. 

Any  copy  of  a  photograph  produced  by  drawing,  painting,  or 
sculpture,  is  protected  by  the  law  relating  to  art  copyright 
(Art  7)  of  9th  January,  1876. 

Art.  1.  The  right  to  reproduce  a  photograph  in  whole  or  in  Duration, 
part  by  mechanical  means  (c)  belongs  exclusively  to  the  photo- 
grapher, and  passes  to  his  heirs. 

Art.  6.  By  this  law  photographs  are  protected  against  repro- 
duction for  five  years.  This  period  commences  to  run  from 
the  end  of  the  year  in  which  the  first  impressions  from  the 
original  photograph  appeared,  and  if  no  impressions  are  taken, 
then  from  the  date  of  making  such  original  photograph.  In 
the  case  of  photographs  published  in  volumes,  the  beginning 
of  the  period  of  protection  is  determined  in  the  same  manner 
as  in  works  of  literature  and  art. 

{a)  We  are  not  aware  of  any  German  decision  as  to  the  meaning  of  a  "  public 
place,"  but  the  Swiss  decisions  cited  in  the  note  to  a  similar  clause  in  the  Swiss 
Copyright  Law,  post,  may  be  usefully  referred  to. 

{b)  Gesetz  betreffend  den  Schutz  der  Photographien  gegen  unbef ugte  Naohbildung, 
vom  10.  Januar  1876.    ('  Reichs  Gesetz  Blatt,'  No.  2.) 

(c)  Reproduction  by  other  than  mechanical  process,  e.g.,  by  painting  or  engraving, 
is  not  forbidden. 
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Part  vi.         Art  5.  Every  lawful  photographic  or  other  mechanical  re- 

Germany.    production  of  an  original  photograph  must  bear,  either  on  the 

picture  itself  or  the  mounting,  (1)  the  name  or  firm  of  the 

photographer  or  publisher;  (2)  his  address;  and  (3)  the  year 

in  which  such  reproduction  first  appeared. 

Unless  these  conditions  are  complied  with,  no  protection  is 
afforded. 

Art.  7.  The  producer  of  a  photograph  or  his  heirs  can  alienate 
his  copyright,  either  by  contract  or  by  will,  in  whole  or  in  part. 
But  in  the  case  of  portraits  the  copyright  vests  in  the  person 
ordering  them. 

Art.  2.  It  is  not  piracy  to  make  free  use  of  a  photograph  to 
originate  a  new  work. 

Art.  3.  The  mechanical  reproduction  of  a  photograph  with- 
out the  consent  of  the  owner  of  the  copyright,  with  a  view  to  its 
public  circulation  (in  der  AbsicfU  dieselbe  zu  verbrcUen)  is 
forbidden. 

Art.  4.  It  is  not  piracy  to  copy  a  photograph  for  use  in  a 
work  of  industry,  handicraft,  or  manufacture  (a). 

The  remedies  and  penalties  are  similar  to  those  in  the  case 
of  literary  copyright,  and  the  law  applies  equally  to  works  pro- 
duced by  processes  analogous  to  photography. 

The  law  of  11th  January,  1876  (6),  relates  to  copyright  in 
industrial  designs  and  models.  It  came  into  force  on  1st  April, 
1876,  and  is  not  retrospective. 

Designs  and  models  within  the  meaning  of  this,  law  are  only 
such  as  are  of  a  new  and  original  character.     (Art.  1.) 

The  right  to  reproduce  an  industrial  design  or  model  belongs 
exclusively  to  the  author  of  the  same.     (Art.  1.) 

The  proprietor  of  an  industrial  establishment  in  which 
designs  and  models  are  produced  by  persons  in  his  employ 
is  to  be  regarded  as  the  author  of  such  designs  and  models. 
(Art.  2.) 

The  right  of  the  author  passes  to  his  heirs.     It  can  be 
alienated  either  in  whole  or  in  part,  and   either  by  act  inter 
vivos  or  by  will.     (Art.  3.) 
Duration.  The  protection  of  this  law  against  reproduction  of  industrial 

designs  and  models  is  given  to  the  author  for  a  period  which 
lasts  from  one  to  three  years,  according  to  his  wish,  from  the 
date  of  registration.  On  payment  of  a  fixed  sum  this  period 
may  be  extended  to  fifteen  years  as  a  maximum,  and  such 
extension  must  be  registered.     (Art.  8.) 

(a)  Picture  postcards  escape  under  this  article,  being  works  of  manufacture. 

(b)  Gesets  betreffend  das  Urheberrecht  an  Hustern  und  Modellen. 
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All  designs  and  models  in  order  to  obtain  protection  must    I>AKT  vi- 
be registered,  and  a  duplicate  or   copy  deposited   with   the  Germany 
registrar,  and  such  registration  and  deposit  must  take  place  Be^gtrfttion~ 
before  any  goods  manufactured  from  such  designs  or  models 
have  been  circulated.     The  person  registering  a  design  is  not 
obliged  to  prove  beforehand  his  claim  to  be  considered  the 
author.     The  register  is  open  to  public  inspection,  and  certified 
extracts   can  be  obtained.     A  person  who  has   registered  a 
design  or  model  is  considered  the  author  until  the  contrary  is 
proved.     (Art.  9.) 

It  is  not  piracy  (Nachbildung)  to  make  free  use  of  different  Piracy. 
parts  of  a  design  or  model  for  the  production  of  a  new  design 
or  model     (Art.  4.) 

Every  reproduction  without  the  consent  ot  the  author  of  a 
design  or  model  made  with  a  view  to  its  circulation  is  for- 
bidden ;  as  also  (i)  when  such  reproduction  takes  place  by  a 
different  process  from  that  by  which  the  original  was  pro- 
duced, or  when  it  is  intended  to  be  used  in  a  different  branch 
of  industry :  (ii)  when  it  differs  from  the  original  in  size  and 
colour  only,  or  can  only  be  distinguished  from  the  original  by 
close  observation ;  and  (iii)  when  it  has  been  reproduced  in- 
directly from  a  copy  of  the  original  instead  of  from  the  original 
itself.     (Art.  5.) 

It  is  not  piracy  (verbotenc  Ncuihbildung)  (i)  to   make  single  What  is  not 
copies  of  designs  or  models  without  the  intention  to  use  them  Piracy- 
for  industrial  purposes,  or  to  derive  profit  from  them ;  (ii)  to 
reproduce  a  surface  design  in  the  form  of  a  plastic  one,  and 
vice   versd ;  (iii)  to  incorporate  reproductions  of  designs  and 
models  in  a  work  of  literature.     (Art.  6.) 

By  the  law  of  27th  May,  1896  (Art.  8),  it  is  provided  that  Protection  of 
if  any  one  yses  the  name  or  designation  of  a  fabric  associated  r   e  name* 
with  any  particular  manufacturer  with  the  object  of  causing 
confusion  he  shall  be  liable  to  an  action  for  an  injunction  and 
damages. 

By  Article  8  of  a  law  of  27th  May,  1896,  it  is  provided  that 
if  any  one,  in  the  course  of  business,  makes  use  of  a  name,  firm, 
or  particular  description  of  an  article,  concern,  or  print  with 
the  object  of  causing  confusion  with  the  name,  firm,  or  particular 
description  lawfully  employed  by  third  persons,  and  in  a  manner 
likely  to  attain  this  object,  he  shall  be  liable  in  damages  and  to 
an  injunction  at  the  suit  of  the  injured  party  (a). 

(a)  Under  this  law  the  well-known  title  "  Struwwelpeter "   hag  been  protected 
from  infringement.     Cour  Supreme  de  Frankfort,  26th  March,  1902. 
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Germany  is  not  so  liberal  to  foreigners  as  some  other  countries 
with  recent  legislation  on  the  subject  of  copyright.  Article  55 
of  the  law  of  19th  July,  1901,  provides  that  persons  not  resi- 
dent in  the  Empire  shall  enjoy  the  benefits  of  that  law  only 
on  condition  that  neither  their  works,  nor  a  translation  thereof, 
have  been  published  previously  abroad.  Under  like  conditions 
foreigners  are  to  enjoy  protection  for  any  work  of  which  they 
publish  a  translation  in  Germany.  Such  a  translation  is 
deemed  an  original  work.  A  work  published  simultaneously 
in  Germany  and  abroad  will,  therefore,  receive  protection,  and 
if  a  translation  be  published  first  in  Germany  it  will  be  treated 
as  an  original  work  and  not  a  translation,  though  the  edition 
published  simultaneously,  or  later,  abroad  may  be  the  original 
edition. 

The  law  of  9th  January,  1876,  as  to  copyright  in  artistic 
works   protects  the   works   of  foreigners   provided    they   are 
issued  by  publishers  whose  place  of  business  is  in  Germany. 
Photograph*.       Photographs    are   only   protected   if    they   are    made   by 
Germans  (a). 

Germany  was  one  of  the  signatories  of  the  Berne  Conven- 
tion in  1886.  She  has  also  adhered  to  the  Additional  Act  of 
Paris,  1896,  and  the  Interpretative  Declaration. 

Germany  does  not  fulfil  the  necessary  conditions  to  entitle 
her  to  the  benefit  of  the  United  States  Chace  Act,  but  a  treaty 
was  concluded  between  the  two  countries  on  the  1 5th  January, 
1892,  and  ratified  15th  April,  1892. 

Under  this  treaty  citizens  of  the  United  States  enjoy  in  the 
German  Empire  the  protection  of  copyright  in  works  of 
literature  and  art,  as  well  as  in  photographs,  against  infringe- 
ment on  the  same  legal  basis  as  that  on  which  the  subjects  of 
the  German  Empire  stand. 

In  return  the  government  of  the  United  States  engaged 
that  the  President  should  make  the  proclamations  provided 
for  by  the  law  of  Congress  of  the  3rd  March,  1891,  with  a 
view  to  extending  the  provisions  of  that  law  to  German  sub- 
jects, as  soon  as  the  Secretary  of  State  should  receive  the 
official  communication  of  the  sanction  of  this  Convention  by 
the  legislative  authority  of  the  German  Empire  (J). 

{a)  The  treaty  with  America,  however,  provides  for  the  protection  of  American 
photographs. 

(ft)  We  have  not  been  able  to  discover  that  this  proclamation  has  ever  in  fact 
been  made,  but  undoubtedly  German  works  are  protected  in  America.  The  treaty 
causes  a  great  deal  of  dissatisfaction  in  Germany. 


COPYRIGHT   IN    FOREIGN   COUNTRIES.  587 

Germany  has  also  treaties  with  the  following  countries :  part  vi. 

Germany 

Austria 30th  December,  1899.  

Belgium 12th  December,  1883. 

France 19th  April,  1883. 

Italy 21st  June,  1884. 

The  treaty  with  France  contains  a  "  most  favoured  nation 
clause."  France  has  recently  taken  advantage  of  this  to  claim 
to  be  allowed  full  rights  of  translation.  Under  her  particular 
treaty  authors  only  enjoyed  these  rights  for  ten  years  after 
publication,  but  inasmuch  as  the  law  of  19  th  June,  1901,  has 
conferred  on  citizens  rights  of  translation  for  the  full  term  of 
copyright,  and  by  the  treaty  with  America  above  referred  to 
citizens  of  that  country  are  placed  on  the  same  basis  as 
German  subjects,  France  has  obtained  similar  rights  by  virtue 
of  her  most  favoured  nation  clause.  The  treaties  with  Belgium 
and  Italy  also  contain  most  favoured  nation  clauses,  but  only 
on  condition  of  reciprocity. 


AUSTRIA    AND    HUNGARY. 

The  laws  relating  to  copyright  are  different  in  Austria  and  Austria  and 
Hungary.     Austria  is  governed  by  a  law  of  the  26th  December,  5JJJJ**17 
1895;  Hungary  by  one   passed  on    the    26th   April,   1884.  distinct  laws. 
Since  1887  a  treaty  has  existed  on  these  matters  between 
the  two  countries,  by  which  authors  of  works  of  literature  or 
art  and  their  successors,  including  their  publishers,  reciprocally 
enjoy,  in  each  of  the  two  States,  the  advantages  which  are 
granted  therein  for  the  protection  of  works  of  literature  or 
art  (a). 

Previously  to  the  passing  of  the  law  of  26th  December,  1895,  Earlier  copy- 
copyright  in  Austria  was  governed  by  a  law  of  19th  October,  ri*hfc  laW8- 
1846,  which  gave  a  period  of  life  and  thirty  years  for  literary 
and  artistic  works,  and  life  and  ten  years  for  musical  and 
dramatic  works.  On  the  26th  April,  1893,  a  transitory  law 
was  passed  extending  the  term  for  the  last-named  works  to 
life  and  thirty  years,  the  cause  of  this  temporary  legislation 
being  that  the  works  of  Wagner,  who  died  in  1883,  were  on 
the  point  of  falling  into  the  public  domain.  The  law  of 
26th  December,  1895,  which  is  retrospective  in  its  operation 
(Art.  65),  grants  a  similar  period  of  protection  to  all  works  of 
literature,  pictorial  art,  and  photography. 

{a)  Treaty  dated  10th  May,  1887.    The  treaty  extends  to  photographs.    '  Droit 
d'Auteur,'  1897,  p.  40. 
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The  following  are  the  principal  provisions  of  the  law  of 
26th  December,  1895  (a): 

Protection  is  granted  to  works  of  literature,  art,  and  photo- 
graphy published  in  Austria.     (Art.  1.) 
Copyright  extends  to  the  whole  and  every  part  of  a  work. 

(Art.  3.) 
The  following  are  included  amongst  works  of  literature  and 
art  (Art.  4): 

(a)  Books,  pamphlets,  periodicals,  collections  of  letters  and 

all  other  writings  (&),  falling  within  the  literary 
domain. 

(b)  Dramatic,  dramatic-musical,  and  choreographic  works. 

(c)  Designs,  figures,  maps,  plans,  plastic  works,  and  sketches 

for  literary  purposes,  where  these  works  cannot,  by 
reason  of  their  destination,  be  considered  works  of 
art. 

(d)  Speeches  for  instruction,  edification,  or  amusement. 

(e)  Musical  works,  with  or  without  words. 

(/)  Works  of  art,  such  as  pictures,  designs,  plans,  and 
sketches  for  architectural  works,  engravings,  sculp- 
tures, and  plastic  works,  with  the  exception  of  archi- 
tectural works. 

Statutes  and  other  official  documents  and  speeches  delivered 
in  public  assemblies  are  not  protected ;  nor  are  trade  announce- 
ments nor  artistic  works  upon  articles  of  industry  if  repro- 
duced with  the  same  object  (c).     (Art.  5.) 

Collaborations  belong  to  the  authors  jointly,  but  any  one  of 
the  joint  authors  may  sue  for  infringement.     (Art.  7.) 

In  the  case  of  publications  comprising  distinct  works  of 
several  authors,  copyright  in  the  entire  work  belongs  to  the 
publisher,  but  copyright  in  the  distinct  articles  belongs  to  the 
several  authors,  who,  however,  in  case  they  publish  separately, 
must  indicate  the  work  in  which  their  article  previously  ap- 
peared (Art.  8) ;  and  in  the  absence  of  stipulation  to  the  con- 
trary, writers  in  reviews,  annuals,  and  almanacs  cannot,  without 
the  consent  of  the  publisher,  publish  their  articles  separately 
till  the  expiration  of  two  years.     (Art.  9.) 

Primd  facie,  the  person  named  as  the  author  of  a  work  at  its 
first  appearance  is  the  true  author.     When  a  work  appears  in 

(a)  Taken  from  the  French  translation  in  '  Le  Droit  d'Auteur,'  1896. 

\b)  Not  everything  written  is  a  u  writing."  Apparently  there  must  be  intel- 
lectuality and  originality,  Supreme  Court,  7th  Nov.,  1900  ;  but  a  directory  requires 
intellectual  effort,  Gourde  Cassation,  24th  Sept.,  1901,  Ippoldt  v.  Erben, 

(c)  This  clause  gives  rise  to  difficulties  ;  but  it  has  been  held  that  pictorial  post- 
cards may  not  copy  from  each  other,  Supreme  Court  of  Vienna,  20th  Jan.,  1903, 
Wetzel  v.  Fuck*. 
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many  copies  or  reproductions,  all  must  have  the  name  in-  Part  vt. 
scribed  upon  the  title-page,  dedication,  preface,  or  end  of  the  Austria. 
work,  and,  in  the  case  of  publications  composed  of  the  works  of 
several  collaborators,  at  the  beginning  or  end  of  each  article. 
As  regards  works  of  art  and  photographs,  it  is  sufficient  to 
indicate  the  name  upon  the  work  itself  or  its  mount.  In  the 
case  of  works  performed,  the  name  should  be  announced  at  the 
first  performance.  (Art.  10.)  If  a  work  appears  without  any 
indication  of  the  true  name  of  the  author  it  will  be  considered 
an  anonymous  or  pseudonymous  work,  and  the  publisher  is 
authorized  to  exercise  the  author's  rights.     (Art.  11.) 

The  person  who  gives  a  commission  is  entitled  to  the  copy-  Portraits  and 
right  in  commissioned  works  of  art  and  photographs.     Portrait  P^^nn?^8- 
photographs  can  only  be  reproduced  with  the  consent  of  the 
person  photographed  or  his  heirs.     The  copyright  in  photo- 
graphs taken  for  an  industrial  purpose  belongs  to  the  pro- 
prietor of  the  industry.     (Arts.  12  and  13.) 

Copyright,  so  long  as  it  is  retained  by  the  author  or  his  Assignment 
heirs,  is  free  from  execution  (Art.  14),  passes  to  the  author's  publishing 
heirs  (Art.  15),  and  may  be  assigned,  with  or  without  restric-  agreements, 
tions,  by  contract  or  will.     A  contract  by  an  author  to  assign 
his  copyright  in  all  his  future  works,  or  all  his  works  of  a 
particular  class,  though  a  good  contract,  may  be  repudiated 
within  a  year,  unless  a  shorter  time  has  been  agreed.  (Art.  16.) 

Abandonment  of  a  literary  or  musical  work,  or  a  work  of  art 
or  photograph,  to  third  persons  without  consideration  does  not, 
without  special  stipulation,  pass  the  copyright,  but  if  considera- 
tion is  given  a  transfer  of  the  copyright  is  implied,  unless  the 
circumstances  indicate  a  contrary  intention.     (Arts.  17  and  18.) 

If  a  publisher  fails  to  fulfil  his  contract  to  publish  within 
three  years,  the  author  can  hold  him  to  his  contract  and  sue 
for  damages  or  rescind  the  contract,  without  liability  to  re-pay 
anything  he  has  received  under  the  contract.     (Art.  20.) 

Art.  21  makes  it  an  offence  to  unlawfully  claim  the  rights 
of  the  author,  and  Art.  22  gives  an  author  a  right  to 
damages  and  in  some  cases  to  an  injunction  if  the  title  or 
appearance  of  his  work  is  copied. 

Extent  of  Copyright. 
(a)  Literary   Works. 

Copyright  in  a  literary  work  includes  the  exclusive  right  of  Meaning 
publishing  the  work,  multiplying  copies,  causing  it  to  be  sold, of  ^Py™8**- 
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Part  vi.     and  translating  it ;  in  the  case  of  a  scenic  work  it  includes  the 

right  of  public  performance ;  in  the  case  of  speeches,  not  yet 

lawfully  published,  it  includes  the  exclusive  right  of  reciting  in 

public.     Translations  are  protected  as  original  works.  (Art  24.) 

The  following  in  particular  are  piracies  (Art.  24)  : 

(a)  Publication  of  an  unpublished  work  (a). 

(b)  Publication  of  a  collection  of  letters  without  the  consent 

of  their  author  or  his  heirs. 

(c)  Publication  of  an  extract  or  arrangement,  unless  it  has 

the  character  of  an  original  work. 

(d)  Reprinting  a  work  by  an  author  or  publisher  contrary 

to  a  publishing  agreement. 

(e)  Manufacture  by  a  publisher  of  a  larger  number  of  copies 

than  agreed. 

Public  performance  of  a  scenic  work  is  piracy,  even  if  it  be 
an  adaptation  or  unlawful  translation  of  the  original  work. 
(Art.  30.) 

The  following  are  not  piracies  (Art.  25): 

(a)  Verbatim  quotation  of  small  portions  of  a  previous  work. 

(b)  Insertion   of    detached   articles,   sketches,   or    isolated 

designs  in  the  body  of  a  larger  work  of  science,  or  in 
the  body  of  a  collection  of  the  works  of  divers  authors 
or  collections  for  scholastic  purposes ;  but  the  source 
must  be  acknowledged. 

(c)  A  simple  account  of  a  published  work  or  a  public  speech. 

(d)  Isolated  copies  not  intended  for  sale. 

(?)  Reprinting  words  to  accompany  a  musical  score,  pro- 
viding the  reprint  is  along  with  the  music  or  is  made 
solely  with  the  view  of  being  utilized  at  the  per- 
formance of  the  musical  work,  and  this  object  is 
indicated.  The  libretti  of  oratorios,  operas,  operettas, 
and  vaudevilles  are  excepted  from  this  clause. 
Newspapers.        Isolated  articles,  telegrams,  and  news  may  be  reproduced. 

(Art.  27.) 
Translations.  If  an  author  wishes  to  reserve  his  right  of  translation,  he 
must  state  this  clearly  on  the  title-page,  preface,  or  beginning 
of  the  work,  and  whether  he  reserves  it  in  all  or  only  in  certain 
named  languages.  The  right  of  translation  reserved  lapses  if 
not  exercised  within  three  years.  (Art.  28.)  But  without 
mention  of  reserve  an  author  has  the  exclusive  right  of 
translation    (a)   as   long   as   a   work   has   not  been  lawfully 


(a)  The  Austrian  courts  hold  that  public  representation  of  a  dramatic  piece  is  not 
a  publication  of  it  Cour  de  Cassation  de  Vienne,  Oct.  1898,  Hvir*  de  Ftliz  Block 
v.  Stubenvoll. 


COPYRIGHT   IN   FOREIGN   COUNTRIES.  591 

published  ;  (b)  into  a  living  language  where  the  work  has  been    PABT  vi. 
originally  published  in  a  dead  language ;  (c)  into  one  of  the    Austria. 
languages  in  which   a  work   has   been  originally  published, 
where  it  was  simultaneously  published  in  several  languages. 
(Art.  29.) 

(b)  Musical  Works. 

Copyright  in  musical  works  includes  the  exclusive  right  of  Copyright, 
publishing  a  work,  multiplying^  copies,  causing  it  to  be  sold, 
and  publicly  performing  it.     (Art.  31.) 

Art.  24  (above)  applies  by  analogy  to  musical  works,  and  Piracy, 
the  publication  of  extracts,  medleys,  and  arrangements  is  piracy 
(Art.  32);  but  the  following  are  not  piracies: 

(a)  The  publication    of  variations,  transcriptions,  fantasias, 

studies,  and  orchestrations,  if  they  have  the  character 
of  original  works. 

(b)  Citation  of  isolated  passages. 

(c)  Insertion  of  detached  compositions,  with  acknowledgment 

of  source,  in  larger  works  of  science  or  collections  of 
divers  composers  intended  for  use  in  schools  other 
than  schools  of  music. 

(d)  Making  isolated  copies  not  for  sale. 

The  author  of  a  scenic  work  has  the  exclusive  right  of  Right  of 
public  representation,  but  in  the  case  of  musical  works  the  Perfopmance- 
right  of  public  performance  must  be  expressly  reserved  and 
clearly  indicated  on  every  copy.    (Art.  34.)    Mechanical  instru- 
ments for  producing  tunes  are  not  infringements  of  the  com- 
poser's rights.     (Art.  36.) 


(c)   Works  oj  Art 

Copyright  in  pictorial  works  of  art  includes  the  exclusive  Copyright 
right  of  publishing  the  work,  reproducing  it,  and  causing  the 
reproductions  to  be  sold.  The  author  of  a  work  created  by  a 
lawful  reproduction  of  another  work  of  art  has  copyright  in 
his  work  as  though  it  were  an  original  work  if  it  has  been 
reproduced  by  a  different  artistic  process  from  the  original 
work,  but  it  is  not  permissible  to  reproduce  the  reproduction 
without  the  authorization  of  the  author  of  the  original  work. 
(Art.  37.) 

Art.  24  (above)  applies  by  analogy   to  works   of   art,  and  Piracy, 
it  is  piracy  (a)  to  reproduce  by  another  process  the  same 
work;  (b)  to  copy  indirectly  from  a  reproduction ;  (c)  to  apply 
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Part  vi.     the  work  to  a  work  of  architecture  or  industry  (Art.   38); 
Aubtbia.    but  the  following  are  not  piracies  (Art  39): 

(a)  Creation  of  a  new  work  in  which  a  pictorial  work  of 

art  has  been  partly  made  use  of. 

(b)  Copies  not  intended  for  sale ;  but  the  name  or  signature 

of  the  author  must  not  be  placed  on  the  copy. 

(c)  Copies  of  a   painting  or  drawing  by  plastic  art  or  vice 

versd. 

(d)  Copies  of  works  of  art  permanently  exposed  to  public 

view  (a),  with  the  exception  of  copies  of  plastic  works 
by  the  same  art. 

(e)  Insertion,  with  acknowledgment  of  source,  of  copies  of 

works  of  art  to  illustrate  the  text  of  a  literary  work. 

(d)  Photographic   Works. 

Copyright.  Copyright  in  photographs  includes  the  right  of  publishing, 

multiplying  copies,  and  causing  the  copies  to  be  sold,  but, 
except  in  the  case  of  portraits,  the  photographs  or  their  mounts 
must  have  placed  on  them  visibly  (a)  the  name,  description 
(if  any),  and  residence  of  the  author ;  and  (b)  the  year  of 
publication.     (Art.  40.) 

Piracy.  It  is  not  piracy  (a)  to  make  isolated  copies  not  for  sale ;  (b) 

to  insert,  with  acknowledgment  of  source,  isolated  photographs 
to  illustrate  the  text  of  a  literary  work.     (Art.  41.) 

The  above  provisions  do  not  apply  to  photographs  of  pro- 
tected works.     (Art.  42.) 


(e)  Duration  oj  CopyriglU. 
Works  of  As  a  general  rule  copyright  in  works  of  literature  and  art 

Hterature  and  ex^e  fafay  yearg  ftfter  tyie  fo^  0f  the  author.      Posthumous 

works,  if  published  within  the  last  five  years  of  this  period, 
enjoy  protection  for  five  years.  In  the  case  of  collaborations 
copyright  expires  thirty  years  after  the  death  of  the  last 
survivor,  but  when  the  right  of  one  author  expires  sooner,  his 
share  in  the  copyright  passes  to  his  co-authors.     (Art.  43.) 

Anonymous  works  enjoy  protection  for  thirty  years  from 
publication,  but  this  can  be  extended,  before  the  thirty  years 
have  elapsed,  to  the  full  period  by  entry  of  the  author's  true 
name  in  a  register  to  be  kept  by  the  Minister  of  Commerce. 
(Art.  44.) 

(a)  Probably  this  provision  only  applies  to  works  in  the  public  streets  and  squares. 
See  cases  under  a  somewhat  similar  clause  in  the  Swiss  Copyright  Law,  post. 
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Corporations,  societies,  &c,  are  granted  a  period  of  thirty.   PabtVI. 
years  from  publication  (Art.  46),  and  the  exclusive  right  of    Austria. 
translation  expires   five  years   after  publication  of  a   lawful  Translation" 
translation.      (Art.  47.) 

Photographs  are  protected  for  ten  years.     (Art.  48.)  Photographs. 

When  a  work  is  published  in  several  parts  copyright  dates  Works  pub- 
from  each  part,  but  if  the  parts  ought  to  be  considered  as  Jjjjj^ ln 
forming  one  whole,  it  dates  from  publication  of  the  last  part, 
but  the  parts  must  appear  at  intervals  of  not  less  than  three 
years.     (Art.  49.) 


Remedies  for  Infringement, 

In  the  case  of  wilful  infringements,  the  author  can  take  Remedies, 
penal  proceedings  in  which  the  defendant  may  be  fined  or 
imprisoned  (Art.  51),  ordered  to  pay  damages  (Art.  57),  and 
the  infringements  confiscated  (Art.  56).  A  civil  action  for 
damages  can  be  brought  against  a  person  wilfully  infringing ; 
also  against  all  persons  who  in  a  culpable  manner  make  un- 
lawful reproductions  or  copies,  for  valuable  consideration. 
(Art.  60.)  Even  if  the  defendant  has  acted  innocently,  the  pro- 
prietor of  the  copyright  can  bring  a  civil  action  to  establish 
his  right,  restrain  future  infringements,  and  have  the  infringe- 
ments confiscated.  The  defendant  will  also  in  this  case  be 
ordered  to  pay  the  plaintiff1  any  profits  he  may  have  made. 
(Art.  61.)  The  law  also  imposes  penalties  for  placing  a  name 
upon  a  work  with  a  view  to  deceive  (Art.  53),  and  for  not 
acknowledging  the  source,  when  such  source  ought  to  be 
acknowledged.     (Art.  52.)  • 

Arts.  66   and   67   are  transitory  clauses  saving  the  rights  Transitory 
of  persons  who  have  lawfully  manufactured  copies  or  lawfully  Provl8,on8- 
represented   musical  and  scenic  works  before  the  passing  of 
this  law. 

HUNGARY. 

Up  to  1884,  Hungary  had  no  law  in  copyright,  though  the  Law  prior  to 
judex  eurialis  published  provisions  in  1861  declaring  that  the  1884, 
products  of  the  intellect  were  protected  by  law.  The  Austrian 
law  of  1846  was  never  expressly  applied,  though  the  Hungarian 
courts  often  acted  on  the  provisions  of  that  law  (a).  The  law 
was,  however,  very  uncertain,  and  in  1884  the  law  previously 
referred  to  was  passed ;  this  law  is  similar  in  many  respects  to 

{a)  ' Lois  frangaises  et  Itrangeres,'  par  M.  Lyon- Caen. 

2  p 


Uw  of  1884. 
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Part  v I.    the  Austrian  law  of  1895,  but  grants  a  longer  period  of  pro- 
Hungary,   tection  to  the  author.     Its  provisions  are  as  follows  (a) : 

Art.  1.  The  reproduction  of  a  literary  work  by  a  mechanical 
process,  its  publication  and  offering  for  sale,  constitute  an 
exclusive  right  for  the  author  during  the  period  of  protection 
fixed  by  law. 

When  the  work  has  several  authors,  and  the  contribution 
of  each  cannot  be  distinguished,  each  author,  in  the  absence 
of  agreement  to  the  contrary,  has  the  right  of  reproduction, 
publication,  and  sale,  after  previously  indemnifying  the  other 
authors. 

The  court  is  to  determine  the  indemnity  according  to  the 
circumstances  on  the  evidence  of  experts,  if  necessary.  None 
of  the  authors  can  be  compelled  against  their  will  to  put  their 
name  on  the  work. 

When  the  contribution  of  each  author  can  be  distinguished, 
the  consent  of  each  is  necessary  for  the  reproduction,  publica- 
tion, and  offering  for  sale  of  the  distinct  portions  pertaining 
to  each. 

Art.  2. .  In  the  case  of  literary  works  composed  of  articles 
by  several  persons  and  considered  as  forming  one  single  whole, 
the  editor  takes  the  benefit  of  legal  protection  as  an  author. 

Copyright  in  each  separate  article  belongs  to  each  col- 
laborator. 

In  the  case  of  collective  works  considered  as  forming  one 
single  whole,  and  composed  of  writings  or  articles  which  have 
not  as  yet  been 'published  and  are  not,  therefore,  protected  by 
this  law,  the  editor  enjoys  the  same  legal  protection  as  the 
author. 

Art.  3.  Copyright  can  be  transferred  by  contract  or  by  will 
with  or  without  reservation.  In  the  absence  of  any  disposition, 
the  right  goes  to  the  legal  heirs  of  the  author. 

The  right  of  the  Crown  to  unclaimed  estates  on  failure  of 
heirs  does  not  extend  to  copyright. 

When  one  of  the  authors  of  a  work  composed  in  collabora- 
tion dies  without  heirs,  his  rights  pass  to  the  surviving 
collaborators. 

Execution  cannot  be  levied  on  copyright  as  long  as  it 
belongs  to  the  author  or  his  heirs  or  legatees. 

Execution  can  only  be  levied  on  the  material  profits  coming 
to  the  author  or  his  heirs  or  legatees  from  the  publication  or 
public  representation  of  the  work, 
infringement.      Art.  5.  The  reproduction  of  a  literary  work  in  whole  or  in 

(a)  This  translation  is  made  from  the  French  translation  of  M.  Lyon-Caen. 
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part  by  a  mechanical  process,  or  its  publication  or  offering  for  PABT  VI- 
sale  in  whole  or  in  part  without  the  consent  of  the  lawful  Hungary. 
owner  (a),  are  considered  an  infringement  of  copyright  and  ~ 

are  forbidden. 

A  copy  by  hand  is  to  be  treated  as  a  reproduction  by  a 
mechanical  process,  when  the  copy  so  made  is  intended  as  a 
substitute  for  mechanical  reproduction. 

Art.  6.  The  following  acts  in  addition  are  to  be  considered 
infringements  : 

(1)  The  reproduction,  publication,  and  offering  for  sale 
without  the  consent  of  the  author  of  an  unpublished  manu- 
script. The  lawful  possessor  of  a  manuscript  or  of  a  copy  of 
a  manuscript  cannot  do  these  acts  without  the  consent  of  the 
author. 

The  reproduction,  &c,  of  verbal  expositions  or  of  lectures 
given  for  purposes  of  discussion  or  education. 

Every  publication  made  by  either  author  or  publisher  con- 
trary to  the  agreement  between  them  or  to  the  law. 

Printing  more  copies  of  a  work  than  agreed  upon  between  the 
author  and  publisher. 

The  unlawful  publication  by  one  of  the  authors  of  a  work 
written  in  collaboration. 

The  publication  in  one  collection  without  the  consent  of 
the  author  of  speeches  delivered  in  debates  or  public  delibera- 
tions in  different  circumstances  on  different  subjects. 

The  unlawful  insertion  in  any  newspaper  of  telegrams  and 
information  collected  and  reproduced  solely  for  the  purpose  of 
being  printed  in  newspapers.  The  provisions  of  Art.  9  (1) 
are  to  be  applied  to  the  insertion  of  such  communications  after 
their  publication  in  any  paper. 

Art.  7.  A  translation  of  an  original  work  without  the  consent  Translation?, 
of  the  author  is  considered  an  infringement  in  the  following 
cases : 

When  the  work  having  appeared  in  a  dead  language  is 
published  in  a  translation  in  a  living  one. 

When  the  work  having  appeared  in  several  languages  is 
published  in  a  translation  in  one  of  those  languages. 

When  the  author  has  reserved  the  right  of  translation  on 
the  title-page  or  at  the  commencement  of  the  original  work, 
on  condition  that  the  (author's)  translation  has  been  com- 
menced within  a  year  from  the  publication  of  the  original,  and 
finished  within  three  years.  Protection  ceases  in  the  case  of 
languages  in  which  a  translation  has  not  been  commenced  in 

(«)  Arts.  1,  2,  and  3. 
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the  first  year.  When  the  reservation  is  only  made  for  certain 
languages,  the  work  can  be  freely  translated  into  any 
other. 

In  the  case  of  original  works  appearing  in  several  volumes 
or  parts,  each  volume  or  part  will  be  considered  a  separate 
work,  and  the  reservation  must  be  repeated  on  each  volume 
or  part.  The  periods  relating  to  translations  only  run  from 
the  1st  of  January  after  the  publication  of  the  original 

In  the  case  of  works  intended  for  the  stage,  the  translation 
must  be  finished  within  six  months. 

Information  shall  be  given  of  the  commencement  and 
finishing  of  the  translation  for  the  purpose  of  being  entered 
in  a  register  in  the  period  fixed  by  this  law  (a). 

Translations  of  literary  works  not  yet  published  and  pro- 
tected by  this  law  (6),  are  to  be  considered  an  infringement  of 
copyright. 

Art.  8.  Translations,  like  original  works,  are  protected  against 
unlawful  reproduction  and  sale. 

Art.  9.  The  following  acts  are  not  considered  infringe- 
ments : 

The  literal  citation  of  some  passages  or  small  parts  of  a  work 
already  published,  or  the  insertion  of  small  works  already  re- 
produced or  published,  in  a  work  of  greater  size  which  has 
from  its  contents  an  independent  scientific  purpose,  provided 
this  insertion  is  made  within  limited  bounds  explained  by  the 
purpose  in  view,  or  such  insertion  is  in  a  collection  composed  of 
extracts  from  several  writers  for  use  in  schools,  for  religious  or 
educational  objects,  on  condition  that  the  name  of  the  author 
or  the  source  be  clearly  shown. 

The  insertion  of  isolated  communications  extracted  from 
papers  and  reviews  other  than  literary  and  scientific,  works,  or 
important  communications  bearing  at  their  head  a  prohibition 
against  reproduction. 

The  communication  of  public  decrees  and  debates. 

The  reproduction  of  speeches  delivered  in  public  debates 
and  deliberations. 

The  reproduction  of  a  few  articles  extracted  from  the  collec- 
tive works  referred  to  in  Art.  2,  par.  3. 

Art.  10.  The  53rd  law  of  1880  applies  to  the  reproductions 
of  laws  and  orders  (c). 


(a)  Arts.  42  and  44.  (b)  Art.  6  (1)  and  (2). 

{c)  By  which  the  exclusive  right  of  publishing  laws,  &c,  is  reserved  to  the 
State.     '  Lois  francaisea  et  eirangeres,'  par  M.  Lyon -Caen. 
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Part  VI. 
Duration  of  Copyright.  Hpmqaby. 

Art.  11.  Subject  to  the  provisions  contained  in  the  following  Duration  of 
articles,  the  protection  assured  by  the  law  against  infringement  c°pyn«ht- 
lasts  during  the  life  of  the  author  and  fifty  years  after  his 
death. 

Art.  12.  In  the  case  of  collaborative  works,  the  period  of 
protection  runs  from  the  death  of  the  surviving  collaborator. 

In  the  case  of  collective  works,  the  period  of  protection  for 
each  article  varies  according  as  the  authors  of  the  articles  are 
named  or  not. 

The  collections  mentioned  in  Art.  6  (6)  enjoy  legal  protection 
for  fifty  years  after  the  death  of  the  author,  but  if  a  collection 
of  speeches  is  not  published  during  the  life  of  the  author  or 
within  five  years  from  his  death,  publication  cannot  be  made 
without  the  consent  of  his  representatives. 

Art.  13.  Literary  works  which  have  appeared  in  the  life  of 
the  author  do  not  enjoy  the  protection  fixed  by  Art.  11,  unless 
the  true  name  of  the  author  or  his  recognized  literary  name 
appears  on  the  title-page,  under  the  dedication,  or  at  the  end 
of  the  preface. 

In  collective  works  it  is  sufficient  for  the  protection  of  each 
article  if  the  name  of  the  author  be  indicated  at  the  commence- 
ment or  end  of  the  article. 

Pseudonymous  or  anonymous  works  which  show  the  date  of  Anonymous 
their  first  publication  are  protected  for  fifty  years  from  thiswork* 
date.     If,  however,  during  this  fifty  years  the  name  of  the 
author  has  been  declared  and  registered,  the  period  of  protec- 
tion is  calculated  according  to  Art.  1 1. 

Art.  14.  A  posthumous  work  is  protected  for  fifty  years  Posthumous 
from  the  death  of  the  author.     If  the  work  be  published  for  works* 
the  first  time  more  than  forty-five  years  from  the  death  of  the 
author,  but  within  fifty  years,  it  enjoys  protection  for  fifty  years 
from  publication. 

Art.  15.   Academies,  universities,  corporations,  and   other  Academies, 
persons  legally  constituted,  as  well  as  educational  establish- 
ments, enjoy,  in  so  far  as  they  can  be  considered  authors  of  works 
published  by  them,  protection  for  thirty  years  from  the  first 
publication. 

Art.  16.  In  the  case  of  works  appearing  in  several  volumes  Works  in 
or  parts,  the  period  of  protection  runs  from  the  first  publication  P*1*8* 
of  each  volume  or  part. 

In  the  case  of  works  which  treat  of  one  and  the  same  subject 
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Part  vi.    in  several  parts  or  volumes,  and  which  consequently  must  be 
hungaby.   considered  as  forming  a  single  whole,  the  period  of  protection 
"  runs  from  the  publication  of  the  last  part  or  volume.     If, 
however,  more  than  three  years  have  elapsed   between  the 
publication  of  different  volumes  or  parts,  the  parts  or  volumes 
already  issued  will  be  considered  as  an  independent  work,  and 
the  subsequent  parts  or  volumes  as  a  new  work. 
Translations.       Art  1 7.  The  prohibition  against  translation  lasts,  in  the  case 
of  Art.  7  (2),  for  five  years  from  publication  of  the  original  work, 
and  in  the  case  of  Art.  7  (3)  five  years  from  the  first  publica- 
tion of  the  authorized  translation. 

Art.  18.  The  period  of  protection  fixed  by  the  preceding 
articles  runs  from  the  1st  January  after  first  publication  or 
the  death  of  the  author. 

General  Provisions, 

Punishment  Art.  1 9.  Any  person  who  intentionally  or  negligently  commits 
mentfringC"  an  act  °^  ^fr^g611161^  **  punishable  for  this  offence  by  a  fine 
up  to  1000  florins,  in  addition  to  the  damages  payable  to  the 
author  or  his  heirs.  The  fine  is  payable  by  each  infringer.  If 
the  fine  is  not  recoverable,  the  infringer  may  be  imprisoned 
for  a  time  to  be  determined  by  the  court  in  its  sentence  on 
conviction.  For  the  purpose  of  this  determination,  an  im- 
prisonment of  one  day  may  be  given  for  a  fine  of  one  to  ten 
florins. 

If  the  infringer  has  acted  unintentionally  and  without 
negligence,  the  penalty  is  not  applicable,  but  he  is  under  the 
obligation  of  making  good  the  damage  caused  to  the  author  or 
his  assigns,  though  only  to  the  extent  of  his  profits. 

Art.  20.  Any  person  who  causes  another  to  infringe  incurs 
the  penalty  declared  by  Art.  19,  and  is  under  the  obligation  of 
compensating  the  author  or  his  representative  according  to 
Art.  19,  even  when  the  actual  offender  is  not  culpable  under 
that  Art.,  nor  bound  to  pay  compensation. 

If  the  principal  infringer  has  acted  intentionally  or  negli- 
gently, both  are  liable  in  damages  severally  and  jointly.  Other 
accomplices  are  punishable  and  liable  to  pay  damages  accord- 
ing to  the  general  principles  of  law. 

Art.  21  provides  for  confiscation  of  infringing  articles. 

Confiscation  takes  place  even  when  the  infringer  has  acted 
unintentionally  and  without  negligence,  and  is  allowed  even 
against  his  heirs  and  legatees. 

The  injured  party  may  take  the  copies  and  the  implements 
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used  for  infringement,  in  whole  or  in  part,  at  cost  price,  so  long     Pabt  vi- 
as  that  does  not  affect  the  rights  of  third  parties.  Hungaby. 

Art.  22.  The  offence  of  piracy  is  committed  as  soon  as  the 

first  copy  of  a  work  or  a  manuscript,  the  production  of  which 
is  unlawful,  has  been  published. 

A  simple  attempt  at  reproduction  does  not  involve  either 
penalty  or  damages,  but  in  such  case,  the  finished  parts  and 
the  implements  may  be  confiscated. 

Art.  23.  Any  person  who  intentionally  and  in  course  of 
trade  offers  for  sale,  sells,  or  circulates  in  any  way  a  work 
illegally  produced,  is  under  the  obligation  of  making  good  the 
damage  caused  to  the  author  or  his  representative,  and  is 
subject  in  addition  to  the  fine  fixed  by  Art.  19. 

Copies  intended  for  sale  are  confiscated  even  when  the  mala 
fides  of  the  distributor  is  not  proved. 

Art.  24.  When  in  the  case  of  Art.  9,  information  as  to  the 
source  or  name  has  been  omitted,  whether  knowingly  or  un- 
intentionally, any  person  who  has  reproduced  the  work  or 
caused  another  to  do  so,  is  liable  to  a  fine  up  to  fifty  florins. 
The  same  penalty  is  applicable  to  any  person  who  against  the 
will  of  the  author,  mentions  his  name  on  the  work  (a). 

In  this  case,  imprisonment  cannot  be  substituted  for  the 
pecuniary  penalty,  and  there  is  no  cause  for  compensation. 

Arts.  25-35  relate  to  procedure. 

Art.  36.  The  right  of  taking  proceedings  in  relation  to  the  Prescription, 
penalty  to  be  applied  in  the  case  of  piracy,  and  in  relation  to 
damages  and  profits,  is  lost  by  prescription  after  three  years. 

Prescription  commences  from  the  day  when  pirated  copies 
have  begun  to  be  circulated,  or  from  the  day  of  publication  of 
the  work. 

Art.  37.  The  right  of  taking  proceedings  in  relation  to  the 
penalty  to  be  imposed  for  offering  for  sale  unlawful  reproduc- 
tions, and  for  damages  for  the  injury  thereby  done,  is  lost  by 
prescription  after  three  years. 

This  commences  from  the  last  day  of  such  offering  for 
sale. 

Art.  38.  Unauthorized  reproduction  and  offering  for  sale  are 
not  punishable  when  the  person  having  the  right  to  take  pro- 
ceedings, has  not  done  so  within  the  period  of  prescription, 
and  within  three  months  of  the  day  when  he  became  cognizant 
of  the  offence  and  the  offender. 

Art.  39.  The  destruction  and  confiscation  of  pirated  copies 
or  implements  used  in  reproduction,  may  be  claimed  as  long 

{a)  Art.  1,  par.  (3). 
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Part  vi.    as  copies  intended  for  the  market,  or  tools  used  for  the  purpose 
Hunoaby.   indicated,  are  in  existence. 

Art.  40.  When  it  is  a  question  of  an  act  contrary  to  Art.  24, 
the  right  of  action  of  the  injured  party  is  lost  after  three  months 
from  the  date  when  the  printed  work  has  commenced  to  be 
circulated. 

Art.  41.  The  interruption  and  suspension  of  prescription  are 
subject  to  the  general  rules. 

Registration. 

Registration.  Art.  42.  The  register,  in  which  registration  is  to  be  made 
according  to  Arts.  7,  13,  55,  and  65,  is  kept  at  the  Ministry  of 
Agriculture,  Trade,  and  Commerce. 

Art.  43.  Registration  is  made  on  the  verbal  or  written 
request  of  the  interested  person,  without  preliminary  examina- 
tion into  the  truth  or  lawfulness  of  the  facts  stated. 

Art.  44.  Any  person  may  inspect  the  register,  and  require 
verified  extracts  to  be  delivered  to  him. 

The  registrations  effected  are  to  be  published  in  a  paper  to 
be  determined  by  suoh  minister. 

The  registration  of  works  appearing  in  Croatia-Slavonia,  as 
also  the  works  of  persons  within  the  jurisdiction  of  those 
countries  appearing  in  a  foreign  country,  are  also  to  be  pub- 
lished in  a  paper  appearing  in  Croatia-Slavonia  to  be  selected 
by  the  Ban. 

It  is  the  duty  of  the  Minister  of  Agriculture,  &c,  to  make 
rules  for  the  registration  procedure. 

Chap.  II. — Musical  Works. 

Musical  -<*r**  *6.  The  provisions  of  Arts.  1  to  6,  and  9  to  14,  apply 

works.  to  authors  of  musical  works  in  reference  to  their  rights  of 

reproduction,  publication,  and  sale, 
infringement.  4rt*  46.  The  following  are  infringements:  Every  arrange- 
ment of  a  musical  work  published  without  the  consent  of  the 
author  which  cannot  be  considered  as  a  composition  in.  itself, 
notably  extracts  from  musical  works;  the  transcription  of  a 
musical  work  for  one  or  more  instruments  or  voices ;  in  addition, 
the  reproduction  without  artistic  variation  of  several  motifs  or 
melodies  drawn  from  one  and  the  same  composition. 

Art.  47.  The  following  are  not  considered  infringements: 
The  quotation  of  isolated  passages  from  a  musical  work  which 
has  already  been  published ;  further,  the  insertion  of  musical 
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works  of  small  extent,  within  limited  bounds  fixed  by  the  end    Part  V1 
in  view,  in  an  independent  scientific  work,  or  in  a  collection    Hungary. 
of  different  works  put  together  exclusively  for  schools  and 
education.     In  addition,  the  author,  or  the  source  from  which 
the  morceau  is  taken,  must  bev  indicated.     If  this  is  not  done, 
Art.  24  applies. 

Art.  48.  Further,  the  use  of  a  published  work  as  a  text  for 
a  musical  composition,  when  the  text  is  printed  with  the  com- 
position, is  not  to  be  treated  as  an  infringement. 

Words  which  by  their  very  nature  are  only  intended  to  be 
set  to  music,  such  as  the  words  of  an  opera,  an  oratorio,  &c, 
are  excepted.  These  can  only  be  set  to  music  with  the  consent 
of  the  author.  The  author  is  considered  to  have  given  his 
consent  if  he  has  handed  over  the  text  to  a  composer  without 
any  reservation. 

For  the  publication  of  the  text  without  music,  the  special 
permission  of  the  author  of  the  text  or  his  assign  is  necessary. 

Chap.  III. — Representaiion  or  Performance  of  Theatrical 
Works  and  Operas. 

Art.  49.  The  exclusive  right  of  representation  or  performance  Theatrical 
of  theatrical  or  musical  works,  or  operas,  belongs  to  the  author. workB* 

Art.  50.  Theatrical  and  dramatic  musical  works  cannot  be 
represented  on  the  stage  without  the  consent  of  the  author, 
even  if  they  have  been  printed  or  are  to  be  found  on  the 
market. 

Overtures,  entr'actes,  or  other  parts  taken  from  these  works 
may  be  performed  off  the  stage  without  consent. 

Art.  51.  Musical  works  which  have  been  reproduced  and 
put  on  the  market  can  be  represented  or  performed  publicly, 
even  without  the  author's  consent,  when  the  author  has  not 
reserved  the  right  of  performance  on  the  title-page  or  at  the 
beginning  of  the  work. 

Art.  52.  When  a  work  has  several  authors,  pars.  2  and  3  of 
Art.  1  may  be  applied  to  the  public  representation  or  per- 
formance, with  the  qualification  that  for  the  performance  of 
musical  works  accompanied  by  words,  including  operas,  the 
consent  of  the  composer  is  in  general  sufficient,  and  for  the 
performance  of  these  works  without  music  the  consent  of  the 
composer  is  not  sufficient. 

Art.  53.  The  person  who  lawfully  translates  a  dramatic  work 
enjoys  legal  protection  as  to  the  public  representation  of  his 
translation. 
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pabt  vi.  Art.   54.  The   public   representation  of  an  unlawful  trans- 

Httngary.    lation  (a)  or  arrangement  (b)  is  considered  infringement. 

Art.  55.  Articles  11  to  18  are  applicable  in  relation  to 
the  duration  of  the  right  of  public  representation  or  perform- 
ance. 

Pseudonymous  works  or  works  published  without  indication 
of  the  author's  name  (c),  enjoy,  when  they  have  not  yet  been 
published,  protection  for  fifty  years  from  their  first  repre- 
sentation. 

But  when  either  the  author  or  the  assignee  of  a  pseudony- 
mous or  anonymous  work,  has  declared  the  true  name  of  the 
author,  for  purposes  of  registration,  within  fifty  years,  or  when 
the  author  publishes  within  this  period,  his  work  under  his 
true  name,  the  duration  of  protection  is  calculated  according 
to  Art.  11. 

Art.  56.  The  person  indicated  as  author  in  the  announce- 
ments of  the  representation  may  be  considered  as  the  author  of 
dramatic,  musical,  and  dramatico-musical  works  not  yet  pub- 
lished, but  already  publicly  represented  or  performed. 

Art  57.  Any  person  who  intentionally  or  negligently  repre- 
sents or  performs  publicly,  without  being  entitled  so  to  do,  a 
dramatic,  musical,  or  dramatico-musical  work,  in  entirety  or 
with  unimportant  alterations,  is  under  the  obligation  to  the 
author  or  his  representatives  of  making  good  the  damage,  and 
is  punishable  with  the  fine  fixed  by  Art.  19. 

Art.  20  is  applicable  to  the  author  of  an  unlawful  representa- 
tion or  performance,  but  so  that  the  amount  of  the  confiscation 
shall  be  fixed  in  conformity  with  Art.  58. 

Art.  58.  The  gross  receipts  from  the  unlawful  representa- 
tions or  performances  may  be  payable  by  way  of  damages, 
without  deduction  of  expenses. 

If  the  work  has  been  represented  or  performed  together 
with  other  works,  the  proportionate  part  of  the  receipts  shall 
be  taken  as  the  amount  of  compensation. 

When  there  have  been  no  receipts,  or  their  amount  cannot 
be  ascertained,  the  judge  shall  estimate  the  damages. 

When  there  has  neither  been  intention  to  infringe  nor  negli- 
gence on  the  part  of  the  offender,  no  penalty  is  applicable,  and 
he  is  only  liable  in  damages  to  the  extent  of  his  profits. 

Art.  59.  Arts.  3,  and  25  to  44,  are  also  applicable  to  the 
public  representation  and  performance  of  dramatic,  musical, 
and  dramatico-musical  works. 

(a)  Art.  7.  (b)  Art.  46. 

(c)  Art.  13,  par.  1. 
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Part  VI. 
Hungary. 


Chap.  IV. —  Works  of  Art. 


Art.  60.  The  exclusive  right  of  reproducing,  in  whole  or  in  Works  of  art. 
part,  of  publishing  and  selling  works  of  the  figurative  arts, 
drawing,  engraving,  painting,  and  sculpture,  belongs  to  the 
author. 

Art.  61.  The  reproduction  of  such  works  shall  be  considered  infringement, 
an  infringement,  when  it  takes  place  without  the  authors  con- 
sent, and  the  copies  are  intended  for  sale. 

Also,  when  the  original  work  is  reproduced  in  another  art  or 
style. 

When  the  reproduction  is  not  taken  directly  from  the  original, 
but  from  some  copy. 

When  a  work  of  the  figurative  arts  is  imitated  in  works  of 
architecture,  trade,  or  manufacture. 

When  the  author  or  publisher  makes  a  reproduction  contrary 
to  his  agreement  or  the  law. 

When  the  publisher  causes  a  larger  number  of  copies  to  be 
made  than  he  is  entitled  to  make  under  his  agreement. 

Art.  62.  The  following  are  not  infringements:  What  not in- 

(1)  An  arrangement  by  means  of  which  one  derives  several frmgement8- 

new  works  from  one  original. 

(2)  Isolated  copies  not  intended  for  sale.     On  such  copies 

there  must  not  be  indicated  the  signature,  the  name, 
or  the  initials  of  the  author's  name,  under  the 
penalties  fixed  by  Art.  19. 

(3)  The  reproduction  in   another  art,  of   works  placed  in 

perpetuity  in  streets,  public  squares,  and  other 
public  places  of  the  same  kind  (a). 

(4)  The  reproduction  of  detached  works  of  the  figurative 

arts,  within  limited  bounds  fixed  by  the  end  in  view, 
to  explain  a  work  essentially  literary. 

Art.  63.  A  person  who  lawfully  reproduces  the  work  of 
another  in  a  different  style  will  be  considered  an  author  in 
respect  of  the  work  created  by  him,  even  if  the  original  work 
have  become  public  property. 

Art.  64.  When  an  author  alienates  his  work,  the  right  of 
reproduction  will  not  be  considered  as  included  in  the 
alienation. 

In  the  case  of  portraits  and  busts  to  order,  this  right  belongs 
to  the  giver  of  the  order. 

The  owner  is  not  bound   to  send  back  the  work  to  the 

{a)  See  cases  decided  under  Art.  11  of  the  Swiss  Law  of  1883,  past. 
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Part  vi.  author  or  his  representative  in  order  that  he  may  repro- 
Hunoaby.   duce  it. 

Art.  65.  In  other  respects,  Arts.  3,  and  11  to  44,  are  applic- 
able to  creations  of  the  figurative  arts,  to  their  authors,  and  to 
the  publication  of  these  works  periodically  or  in  a  collection. 

In  respect  to  works  already  published,  protection  is  allowed 
in  conformity  with  Art  13,  varying  with  the  rules  according 
as  the  name  of  the  author  has  been  indicated  on  the  work  or 
not,  and  as  the  want  of  indication  has  been  cured  or  not  by 
registration. 

Art.  66.  The  provisions  of  this  law  are  not  applicable  to 
works  of  architecture  or  to  works  of  the  figurative  arts  trans* 
ferred  on  to  articles  of  manufacture. 


laps, 
echni 


Chap.  V. — Geological  or  Geographical  Charts,  Drawings,  and 
Diagrams  of  Natural  History,  of  Geometry,  oj  Architecture, 
and  other  Technical  Drawings  and  Diagrams. 

Art.  67.  Arts.  1  to  44  of  this  law  apply  to  geological  and 
droops  kc.  geographical  charts,  drawings,  and  diagrams  of  natural  history, 
of  geometry,  of  architecture,  when  from  their  purpose  they 
cannot  be  considered  works  of  the  figurative  arts.  But 
Arts.  60  to  66  of  this  law  are  applicable  when  from  their 
purpose  the  works  come  under  the  latter  head. 

Art.  68.  The  insertion  of  drawings  and  diagrams  in  a 
literary  work  when  they  only  serve  to  explain  the  text  are  not 
to  be  considered  infringements,  provided  that  the  author  or 
the  source  be  expressly  indicated. 


Chap.  VI. — Photographs. 

Photographs.  Art.  69.  The  exclusive  right  of  reproducing  by  a  mechanical 
process,  of  publication,  and  of  offering  for  sale  a  work  obtained 
by  photography,  belongs  to  the  author  of  the  original  work 
during  the  period  fixed  by  Art.  70. 

For  the  existence  of  this  exclusive  right,  there  must  be  indi- 
cated on  each  copy  of  the  impressions  or  reproductions  (1)  the 
name  or  firm  and  the  address  of  the  author  or  publisher  of  the 
original  publication ;  (2)  the  year  in  which  the  impressions  or 
reproductions  were  first  published. 

Duration.  Art,  70.  The  protection  secured  by  this  law  belongs  to  the 

author  of  a  photographic  work  or  his  representatives  during 
five  years  from  the  expiration  of  the  year  in  which  the  original 
first  appeared. 


COPYRIGHT   IN   FOREIGN   COUNTRIES.  605 

If  the  impression  or  reproduction  has  not  been  published,    pAST  VT- 
the  period    of   five  years  runs    from    the  end  of    the  year   Hungary. 
in  which  the  original  of    the   photographic   publication  was 
obtained. 

The  provisions  of  Art.  16  apply  to  photographs  of  works 
which  have  come  out  in  several  volumes. 

Art.  71.  The  reproduction  of  a  photographic  work  by  a 
mechanical  process  without  the  consent  of  the  rightful  owner, 
and  for  a  commercial  purpose,  is  considered  an  infringement. 

Art.  72.  The  right  of  reproduction  of  portraits  obtained  by 
photography  belongs  exclusively  to  the  person  who  gives  the 
order. 

Art.  73.  The  following  are  not  considered  infringements: 

(1)  Using  a  photograph  so  as  to  create  new  works  different 

from  the  original  work. 

(2)  The  reproduction  of  a  photographic  work  by  applying 

it  to  an  industrial  product. 

(3)  The  reproduction  of  a  photograph  in  another  article. 
Art.  74.  A  person  who  reproduces  a  photographic  work  of 

another  in  a  different  art  is  considered  as  the  author  of  the 
work  created  by  him,  agreeably  to  Art.  63. 

Art.  75.  Articles  3,  8,  19  to  44,  and  68,  are  applicable  to 
photographs. 

Chap.  VII. — General  Provisions. 

Art.  76.  This  law  came  into  force  on  the  1st  July,  1884.       General 

Its  protection  extends  also  to  literary,  musical,  technical,  P1"0™008- 
photographic,  and  dramatic  works,  and  works  of  'the  plastic 
arts,  which  appeared  before  that  date. 

Art.  77.  .Copies  existing  before  that  date,  of  which  up  to 
then  the  reproduction  was  not  forbidden,  can  be  circulated  as 
in  the  past. 

Type  and  other  analogous  means  of  reproduction  (Art.  21) 
may  be  used,  if  the  fabrication  was  not  previously  forbidden. 

Art.  78.  Dramatico-musical  works  lawfully  represented  be- 
fore the  coming  'into  force  of  this  law  may  continue  to  be 
represented. 

Art.  79.  This  law  applies  to  the  works  of  Hungarian  citizens 
even  when  they  have  appeared  in  a  foreign  country. 

Art.  80.  This  law  applies  even  when  a  Hungarian  citizen 
violates  its  provisions  in  a  foreign  country  to  the  prejudice  of 
a  Hungarian  citizen:  ~ 

Publishing  contracts  are  specially  dealt  with  by  Articles 
515  to  533  of  the  Hungarian  Code  of  Commerce  of  1875. 
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RigJUs  of  Foreigners  in  Austria-Hungary. 

Austria  and  Hungary  have  not  yet  joined  the  Berne  Con- 
vention, though  there  is  considerable  agitation  in  favour  of 
their  doing  so.  As  to  Austria,  the  old  law  of  1846  recognized 
the  rights  of  foreigners  upon  the  basis  of  reciprocity ;  but  by 
Article  2  of  the  new  law  of  26th  December,  1895,  the  rights 
of  foreigners  are  to  be  regulated  solely  by  treaty.  A  slight 
exception  is  made  in  favour  of  works  published  in  the  German 
Empire,  but  this  exception  is  now  of  no  moment,  as  the  rights 
of  German  authors  are  regulated  by  the  recent  treaty  concluded 
between  Germany  and  Austria  on  the  30th  December,  1899. 
Hungary,  likewise,  does  not  recognize  the  principle  of  reci- 
procity. Article  79  of  the  law  of  1884  expressly  declares  that 
that  law  is  not  to  apply  to  the  works  of  foreigners,  except  (a) 
works  of  foreigners  published  by  native  publishers ;  (b)  works 
of  foreigners  who  have  lived  in  Hungary  at  least  two  years  in 
a  continuous  manner,  and  have  paid  taxes  without  break. 

Austria-Hungary  has  concluded  a  treaty  with  Great  Britain, 
dated  the  24th  April,  1893,  which  will  be  found  set  out  in  an 
Appendix  to  this  work ;  but  she  has  no  treaty  with  the  United 
States.  Besides  the  treaties  with  Germany  and  Great' Britain 
above  referred  to,  she  has  a  treaty  with  France,  dated  the  11th 
December,  1866,  and  with  Italy,  dated  the  8th  July,  1890. 


Legislation 
before  1893. 


Origin  and 
extent  of 
copyright. 


NORWAY. 

The  law  of  copyright  in  this  country  was  till  1876  very 
incomplete,  the  enactments  on  the  subject  being  numerous, 
fragmentary,  and  passed  at  various  dates  between  the  years 
1839  and  1875.  The  law  of  8th  June,  1876,  and  the  two 
laws  of  the  12th  May,  1877,  consolidated  the  whole;  but  in 
the  year  1893  these  were  repealed,  and  a  new  law  was  passed 
with  a  view  to  enabling  Norway  to  become  a  party  to  the 
Berne  Convention.  The  law  referred  to  is  a  law  of  4th  July, 
1893,  which  is  retrospective,  subject  to  existing  rights  and 
repeals  all  previous  laws.  Its  principal  provisions  are  as 
follows  (a) : 

Within  the  limits  of  the  present  law,  an  author  has  the 
exclusive  rights  of  publishing  his  writings  by  copying  his 
manuscript,  by  reproduction  by  means  of  mechanical  or 
chemical  process,   by   dramatic  representation,   by  recitation, 

(d)  Taken  from  the  French  translation  in  *  Le  Droit  d'Auteur.' 
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or  any  reproduction  to  help  language.  But  if  the  work  be  partVT. 
published,  an  author  must  specially  reserve  the  right  of  reci-  Nobway. 
tation.     (Art.  1.) 

Copyright  also  extends  to  (a)  speeches;  (b)  musical  com- 
positions ;  but,  as  to  a  published  musical  composition,  public 
performance,  not  of  a  dramatic  character,  is  lawful,  unless  the 
composer  has  forbidden  it  upon  the  title-page  or  commence- 
ment of  the  work ;  (c)  mathematical,  geographical,  and  topo- 
graphical designs,  natural,  technical,  and  other  histories,  also 
graphic  and  plastic  representations  which  cannot  be  considered 
as  works  of  art.     (Art.  2.) 

Publishers  of  journals,  periodicals,  and  works  comprising 
.contributions  by  several  collaborators  have  the  exclusive  right 
of  publishing  the  whole  work,  but,  in  the  absence  of  agreement 
to  the  contrary,  the  author  preserves  his  copyright  in  his 
contribution.     (Art.  3.) 

A  translation  from  a  language,  into  a  dialect  or  vice  verad,  or  Translations. 
from  one  dialect  to  another,  must  not  be  made  without  the 
consent  of  the  owner  of  the  copyright.     Norwegian,  Danish, 
and  Swedish  are  treated  as  dialects  of  the  same  language.     If 
simultaneously,  or  within   a  year,  a   work  shall   have   been 
lawfully  published  in  several  languages,  a  translation  may  not 
be  made  into  one  of  these  languages  without  the  consent  of 
the  proprietor  of  the  copyright.     In  any  other  case  no  trans- 
lation may,  without  the  like  consent,  be  made  for  ten  years 
from  the  end  of  the  year  of  publication,  or  in  the  case  of 
books  published  in  parts  from  the  publication  of  the  last  part. 
In  the  case  of  books  composed  of  several  volumes  issued  at 
intervals,  each  volume  is  treated  as  a  separate  work.     (Art.  4.) 
A  translation  is  protected  as  an  original  work.     (Art.  5.) 
Arts.  6  and  7  regulate  the  rights  of  co-authors  inter  se. 
There  is  no  copyright  in  laws,  ordinances,  judicial  decisions,  Copyright  in 
and  public  documents ;  nor  in  speeches  delivered  in  represen-  SSoumenta. 
tative  assemblies,  political  speeches,  and  such  like.     (Art.  8.) 

Copyright  may  be  assigned  in  whole  or  in  part.  Assign-  Assignment 
ment  of  the  right  to  publish  a  work  in  a  particular  manner  of  c°Pyrl*ht- 
does  not  imply  a  right  to  publish  in  any  other  manner,  nor  to 
dramatise,  translate,  or  adapt  it.  Nor  may  the  transferee  make 
alterations  in  the  work  without  the  author's  consent.  This 
clause  also  contains  provisions  regulating  the  rights  of  authors 
and  publishers  inter  se.     (Art.  9.) 

A  person  to  whom  an  author  has  granted  the  right  of  repre- 
senting a  dramatic  or  mimic  or  dramatico-musical  work  or  the 
right  of  public  performance  of  a  musical  work  has,  in  the 
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Part  vi.  absence  of  stipulation  to  the  contrary,  the  right  to  represent 
Norway,  the  work  in  what  manner  and  at  what  times  he  pleases,  but  he 
cannot  grant  this  right  to  others.  In  the  like  absence  of 
stipulation  to  the  contrary,  the  author  preserves  the  right  to 
grant  similar  rights  to  others  and  to  represent  or  perform  the 
work  himself.  When  an  author  grants  the  exclusive  right  of 
representation  or  performance,  if  the  assignee  does  not  repre- 
sent or  perform,  as  the  case  may  be,  for  five  consecutive  years, 
the  author  and  his  heirs  can  either  themselves  perform  or 
represent  or  grant  the  right  to  others.     (Art.  10.) 

On  the  death  of  an  author  his  copyright  devolves  in  accord- 
ance with  the  general  law,  and  in  the  case  of  unpublished 
MSS.  an  author  may  by  will  give  directions  as  to  publication. 
(Art.  11.) 

Creditors  have  no  rights  in  respect  of  unpublished  MSS., 
and  only  after  the  death  of  the  author  can  they  have  the  right 
to  compel  a  re-edition.     (Art  12.) 
Piracy.  Not  only  is  the  reproduction  of  an  entire  work  a  piracy,  but 

also  reproductions  which  take  the  form  of  abridgements,  ad- 
ditions, or  alterations,  including  dramatizations  and  adaptations, 
unless  these  result  in  producing  an  essentially  new  and  original 
work,     (Art.  13.) 

The  following  are  not  piracies:  (1)  Insertions  of  short 
detached  portions  of  published  works  in  a  work  which,  taken 
as  a  whole,  constitutes  an  original  work ;  (2)  analogous  utiliza- 
tion, after  ten  years,  in  collections  from  the  works  of  various 
authors  or  composers  intended  for  use  in  churches,  schools, 
and  for  elementary  or  general  education;  (3)  reprinting,  as 
the  libretti  of  musical  compositions,  or  upon  concert  pro- 
grammes, detached  poems  of  short  length,  with  a  view  to  their 
utilization  at  the  public  performance  of  musical  compositions ; 
(4)  reprinting,  as  explanatory  text  to  artistic  illustrations, 
poems  and  short  pieces  of  prose,  provided  the  illustrations  are 
the  essential  part  of  the  work  and  that  at  least  two  years  have 
elapsed  since  the  first  publication  of  the  writing. 

In  all  the  above  cases  the  source  must  be  clearly  indicated. 
(Art.  14.) 

Newspapers  and  reviews  may  reproduce,  in  the  original 
language  or  in  translation,  detached  articles  or  communications 
from  other  newspapers  or  reviews,  unless  the  right  of  repro- 
duction has  been  specially  reserved.  The  source  must  be 
clearly  indicated.  (Art.  15.) 
Remedies  for  Infringements  may  be  ordered  to  be  destroyed  or  delivered 
piracy.  to  ^e  pr0prietor  of  the  copyright  in  reduction,  to  the  amount 
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of  their  value,  of  the  damages.     If  the  defendant  has  acted  in    Part  vi. 
good  faith  delivery  and  destruction  cannot  be  exacted,  but  the    Nobwat. 
infringements  are  sequestrated  during  the  period  of  copyright. 
(Art.  16.) 

Whoever  shall,  whether  intentionally  or  not,  reproduce  a 
work  in  violation  of  this  law  or  import  a  work  reproduced 
abroad  in  violation  of  copyright,  or  who  shall  knowingly  sell, 
distribute,  or  let  on  hire  a  work  reproduced  or  imported  in 
violation  of  this  law  shall  be  liable  to  a  fine  of  from  100  to 
2000  crowns.  The  party  in  default  shall  also  be  liable  in 
damages.  (Art.  17.)  Likewise  a  fine  of  from  20  to  500 
crowns  is  imposed  for  an  unlawful  public  performance  of  a 
musical  or  dramatic  work,  and  the  person  in  default  must  pay 
damages  to  a  sum  not  less  than  the  net  proceeds  of  the  per- 
formance. (Art.  18.)  If,  however,  the  defendant  has  acted  in 
good  faith  he  need  only  pay  the  amount  of  his  profits.  (Art.  1 9.) 
A  fine  of  from  2  to  100  crowns  is  imposed  for  not  indicating 
the  source  in  the  cases  where  this  is  prescribed.     (Art.  20.) 

The  period  of  protection  is  during  the  life  of  the  author  and  Duration  of 
fifty  years  from  the  end  of  the  year  of  his  death.     (Art.  21.)  ^Py^- 
Anonymous  and  pseudonymous  works  are  protected  for  fifty 
years  from  the  end  of  the  year  of  first  publication,  but  the 
author  can  obtain  protection  for  the  full  period  by  making 
known  his  true  name  in  the  manner  prescribed.     (Art.  22.) 

Recitation  of  a  work  is  lawful,  provided  it  does  not  take  the 
form  of  a  dramatic  performance,  as  soon  as  a  period  of  three 
years  has  elapsed  since  the  end  of  the  year  in  which  the  work 
first  appeared.     (Art.  24.) 

Within  the  limits  of  the  present  law,  an  artist  has  the  ex-  Artistic 
elusive  right  of  selling  or  publishing  reproductions  of  his  work  or  °°py  g  t* 
any  part  of  it.  It  makes  no  difference  whether  the  reproduction 
requires  an  artistic  faculty  or  is  by  a  purely  mechanical  or 
chemical  process.  No  one  can,  without  leave  of  the  artist, 
utilise  for  an  architectural  work  original  architectural  designs 
any  more  than  designs,  models,  &c,  which  have  been  executed 
according  to  original  designs.     (Art.  25.) 

Any  one  lawfully  reproducing  a  work  of  art  in  another 
artistic  form,  has  the  same  copyright  in  his  reproduction  as  in 
an  original  work  of  art.     (Art.  26.) 

Article  27  relates  to  the  rights  of  co-artists  inter  se. 

An  artist  can  assign  his  copyright  in  whole  or  in  part.     In  Assignment, 
the  absence  of  agreement  to  the  contrary,  the  assignment  of  a 
work  of  art  does  not  imply  a  right  to  make  copies,  but  this 
right  still  belongs  to  the  artist.     In  the  case  of  commissioned 
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Pabt  VI 


Norway. 


Piracy. 


portraits,  however,  whether  paintings  or  sculptures,  the  artist 
cannot  exercise  his  right  without  the  consent  of  the  person 
who  has  given  the  commission.  The  right  to  reproduce  in  a 
particular  manner  does  not  imply  a  right  to  reproduce  in  any 
other  manner.  When  a  work  of  art  has  been  published  in  a 
journal  or  periodical,  in  the  absence  of  contrary  stipulation, 
the  artist  preserves  the  right  to  publish  in  any  other  way. 
(Art.  28.) 

Unpublished  works  of  art  are  protected  from  the  artist's 
creditors.     (Art.  30.) 

Reproduction  or  utilization  of  a  work  of  art  belonging  to 
another  is  not  rendered  lawful  by  reason  of  its  being  repro- 
duced in  another  size  or  with  other  materials  than  the  original, 
nor  is  it  lawful  to  reproduce  from  a  lawful  copy  or  to  repro- 
duce with  modifications,  additions,  or  curtailments,  unless  an 
essentially  new  and  original  work  is  thereby  produced.  (Art.  3 1.) 
On  the  other  hand,  it  is  not  a  piracy  to  reproduce  works  of 
art  detached  and  inserted  in  critical  works  or  works  of  artistic 
history  in  connection  with,  and  to  explain,  the  text.  But  the 
name  of  the  artist  must  always  be  mentioned.  (Art.  32.) 
The  penalties  are  the  same  as  in  the  case  of  literary  copyright. 
(Art.  33.) 

The  period  of  protection  is  the  life  of  the  author  and  fifty 
years  from  the  end  of  the  year  of  his  death.  In  the  case  of 
collaborations  the  fifty  years  are  reckoned  from  the  death  of 
the  last  survivor.     (Art.  34.) 

Actions  for  infringement  can  only  be  brought  by  the  injured 
party,  but  in  the  case  of  anonymous  or  pseudonymous  works 
the  publisher  is,  until  the  contrary  is  proved,  authorized  to  sue 
on  behalf  of  the  author.  (Art.  35.) 
Photographic  Copyright  in  photographs  is  still  regulated  by  the  law  of 
copyright.  12th  May,  1877,  which  is  very  short,  and  may  be  given  in  an 
abridged  form  as  follows : 

Art.  1.  The  person  who  produces  an  original  photograph 
from  nature,  or  of  a  work  of  art  which  may  lawfully  be  repro- 
duced in  such  manner,  has  the  exclusive  right  to  copy  it  by 
photography. 

Art.  2.  The  word  "  emberettiget "  (protected)  must  be  inscribed 
on  each  copy,  also  the  date  when  such  copy  was  first  made, 
the  name  of  the  photographer,  and,  if  it  be  a  reproduction  of 
a  work  of  art,  the  name  of  the  artist. 

Art.  3.  This  right  subsists  for  five  years  from  the  expiration 
of  the  year  in  which  the  first  copy  was  made,  but  in  all  cases 
terminates  with  the  life  of  the  photographer. 


Duration. 
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A  photographer  is  forbidden   to  make  copies  of  portraits  PabtVI. 

executed  to  order,  without  the  consent  of  the  person  ordering  Norway. 
them. 


Commis- 

Art.  4.  Penalties  for  infringement.  stoned 

Art.  5.  Destruction  of  illegal  copies  and  negatives.  £  otographs. 

Art.  6.  Prosecution  for  infringement  is  not  undertaken  by  Procedure# 
government. 

Art.  7.  Right  of  action  is  lost  after  a  lapse  of  two  years  in  Prescription, 
any  case,  or  after  a  year  from  infringement  becoming  known 
to  prosecutor.     But  the  provisions  of  Art.  5  apply  so  long  as 
the  illegal  photographs  exist. 

Art.  9.  This  law  came  into  force  on  1st  January,  1878. 

Upon  Norway  becoming,  in  the  year  1896,  a  member  of  Registration 
the  Copyright  Union,  an  official  assurance  was  given  by  the  an  eP°slt 
Norwegian  authorities  to  the  International  Bureau  at  Berne  to 
the  effect  that  no  formalities  were  required  to  be  observed  either 
for  the  creation  and  maintenance  of  copyright  or  as  a  preliminary 
to  taking  proceedings  for  infringement.  Nevertheless,  a  law  of 
20th  June,  1882,  would  not  appear  to  have  been  ever  repealed. 
By  this  law  it  is  provided  that  a  register  shall  be  kept  by 
the  university  library,  in  which  it  shall  be  lawful  to  enter  all 
matters  concerning  the  acquisition  or  preservation  of  the  rights 
established  by  the  laws  of  the  8th  June,  1876,  and  the 
12th  May,  1877.     (Art.  1.) 

Entries  will  be  made  on  written  request  without  pre* 
liminary  verification  of  the  truth  of  what  is  alleged  in  the 
request. 

Any  person  may  require  a  verified  extract  from  the*  register, 
and  the  public  shall  be  admitted  on  fixed  days  and  at  fixed 
times  to  inspect  the  register. 

The  entries  shall  be  published  in  a  paper  to  be  designated 
by  the  king.     (Art.  2.) 

A  copy  of  every  printed  work  as  also  of  every  new 
edition,  an  entry  of  which  is  required,  must  be  deposited  at 
the  library  of  the  university  of  Christiania,  to  be  retained. 
If  the  entry  be  made  before  the  work  is  published,  a  copy 
must  be  deposited  as  soon  as  the  work  has  been  put  in  the 
hands  of  the  booksellers.  The  copy  must,  if  possible,  be 
bound.     (Art.  3.) 

A  complete  and  correct  copy  with  plates  of  every  writing, 
musical  work,  print,  lithograph,  wood  engraving,  &c,  which 
shall  have  been  printed  or  published  within  the  kingdom 
during  the  year  must,  even  when  a  copy  has  been  deposited 
agreeably  to  Art.  3,  be  sent  to  the  university  library  at  the 
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Part  vr.  latest  before  the  end  of  the  January  of  the  following  year, 
Norway,  unless  the  work  is  not  intended  for  publication,  or  is  only  to 
appear  in  conjunction  with  other  works. 

If  the  publication  has  not  yet  taken  place  when  the  con- 
signments for  the  year  are  made,  the  sending  in  may  be 
delayed  till  the  end  of  year  following  the  publication*   (Art.  6.) 

The  printer,  in  regard  to  the  works  printed  by  him,  is 
responsible  for  the  delivery  prescribed  in  the  preceding  Article. 

Any  person  who  fails  to  observe  Arts.  6  and  7  shall  be 
punishable  with  a  fine  of  2  to  50  kroner  for  each  copy  omitted. 

Proceedings  to  recover  the  fines  shall  be  taken  in  the  police 
court,  and  shall  be  instituted  by  the  public  ministry  on  the 
request  of  the  academic  college.     (Art.  7.) 

Art.  9.  In  the  cases  of  works  over  the  value  of  10  kroner 
sent  in  proper  time,  the  publisher  is  to  be  paid  the  surplus 
over  that  amount.     In  such  cases  he  shall  send  a  memorandum. 

In  calculating  whether  the  price  exceeds  this  sum,  the  prices 
of  different  parts  of  a  work  published  separately  cannot  be  added 
together,  unless  the  parts  have  appeared  in  one  year. 

Art.  10  provides  for  free  postage  and  application  of  postal 
regulations.  The  university  is  to  publish  a  catalogue  of  works 
issued. 

The  preceding  Arts.  6  to  1 1  apply  to  printed  works  published 
before  the  1st  January,  1883,  and  this  law  shall  be  in  force 
from  that  date. 

The  present  effect  of  this  law  seems  to  be  that,  whilst  the 
copyright  is  not  endangered  by  the  absence  of  the  formalities, 
yet  it  is  obligatory  on  the  printer  to  make  the  deposit  referred 
to  in  Arts.  3  and  6.  Registration  is  optional  only,  but 
advisable,  as  it  is  believed  the  Norwegian  tribunals  treat  an 
entry  in  the  register  as  primd  facie  evidence  of  the  proprietor- 
ship of  the  copyright  (a). 


Literary  and 

artUtic 

works*. 


Rights  oj  Foreigners. 

With  regard  to  literary  and  artistic  works,  the  37th  Article 
of  the  Law  of  4th  July,  1893,  provides  as  follows : 

"  The  present  law  applies  to  all  works  of  Norwegian  subjects, 
and  also  to  works  of  foreigners  published  by  a  Norwegian  pub- 
lisher. A  publishing  house  is  deemed  Norwegian  when  all  the 
partners  or,  in  the  case  of  companies,  when  all  the  directors 
are  domiciled  in  Norway. 

"  Under  conditions  of  reciprocity,  the  provisions  of  this  law 

[a )  See  *  Le  Droit  d'Auteur,'  1897,  p.  40. 
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can  be  rendered  applicable  by  royal  decree,  to  works  produced  fA*T  vi. 
by  subjects  of  other  countries,  although  they  have  not  been  nobway. 
published  by  a  Norwegian  publisher." 

And  as  to  photographs,  Art.  8   of  the  12th  May,    1877,  Photographs, 
provides  that,  also  on  condition  of  reciprocity,  the  provisions  of 
that  law,  might  be  extended  by  royal  decree  to  photographs  of 
foreign  origin.     The  king  is  to  determine  whether  any,  and 
what,  provisions  of  Art.  2  shall  apply  to  such  photographs. 

Norway  adhered  to  the  Berne  Convention  on  the  13th  Treaties  ami 
April,  1896,  but  she  has  not  ratified  the  Additional  Act  0f couvention8' 
Paris  of  1896,  because  her  local  law  of  1893  does  not  allow 
the  extended  right  of  translation  provided  by  this  Additional 
Act  Persons  domiciled  in  France  enjoy  the  same  rights  in 
relation  to  literary  and  artistic  copyright  as  Norwegian  sub- 
jects by  virtue  of  an  additional  article  to  the  treaty  of  com- 
merce concluded  between  France  and  Norway  and  Sweden  on 
the  30th  December,  1881.  By  virtue  of  a  treaty  concluded 
on  the  9th  October,  1884,  between  Italy  and  Norway  and 
Sweden,  Italian  subjects  have  similar  rights,  but  this  treaty 
does  not  extend  to  photographs.  Denmark  enjoys  copyright 
in  Norway  and  Sweden  by  virtue  of  a  Declaration  dated  the 
27th  November,  1879,  and  Sweden  enjoys  copyright  in  Nor- 
way, and  Norway  in  Sweden,  by  virtue  of  royal  decrees,  dated 
16th  November,  1877,  and  4th  February,  1887. 

SWEDEN. 

Copyright  in  this  country  was  formerly  perpetual.  Lite-  Literary 
rary  copyright  is  now  regulated  by  the  law  of  10  th  August,  JjJJSfi?1  m 
1877,  as  modified  by  the  laws  of  the  10th  January,  1883,  and 
28th  May,  1897,  and  29th  April,  1904.  The  law  resembles  in 
many  points  the  laws  of  Norway  and  Denmark.  Artistic  copy- 
right is  governed  by  another  law  of  the  28th  May,  1897,  and 
photographs  by  a  third  law  of  the  same  date.  The  law  of  the 
10th  August,  1877,  modified  as  above  mentioned,  applies  to 
works  already  published  before  the  date  of  its  coming  into 
force  on  1st  January,  1878,  and  repeals  previous  laws.  Its 
principal  provisions  are  as  follows : 

AH.  1  (as  modified  by  the  law  of  28th  May,  1897).     For  What 
the  purposes  of  this  law  the  following  are  assimilated  to  works  Protecfced- 
of  literature,  viz.,  musical  compositions,  drawings  of  natural 
history,  geographical  and   marine  charts,  maps,  architectural 
drawings,  and  all  works  which,  having  regard  to  their  principal 
object,  cannot  be  classed  as  mere  works  of  art. 
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Part  vi.         The  author  has  the  exclusive  right  to  reproduce  his  works 
Swkdkn.    by  printing,  including  photo-chemical  processes,  whether  the 

Persons  works  are  already  published  or  in  manuscript 

protected.  Art.  2.  The  author's  right  recognized  by  Art.   1,  includes 

also  the  exclusive  right  of  reproducing  by  printing  a  transla- 
tion of  his  work  from  one  dialect  into  another  of  the  same 
language.  Swedish,  Norwegian,  and  Danish  in  this  respect 
are  considered  different  dialects  of  the  same  language. 

Translations.  Art  3  (as  modified  by  the  laws  of  16th  January,  1883,  and 
28th  May,  1897,  and  29th  April,  1904).  Works  of  literature 
published  by  the  author  simultaneously  in  various  languages, 
to  be  indicated  on  the  title-page  or  the  beginning  of  the  work,  are 
deemed  to  be  written  in  each  of  these  languages.  Publication 
by  means  of  printing  into  any  other  language  without  the 
author's  permission,  is  forbidden  for  a  period  of  ten  years  from 
the  date  of  the  original  publication  (a). 

Art.  4.  The  translator  of  a  work  into  another  language 
enjoys  in  his  translation  the  same  rights  as  the  author  of  an 
original  work,  provided  such  translation  can,  under  the  pro- 
visions of  this  law,  be  published  without  the  authors  consent, 
and  subject  to  the  right  of  any  other  person  to  translate  the 
same  original  work. 

During  the  period  when  the  translation  cannot  be  published 
without  the  author's  consent,  a  translator  having  such  consent, 
has  the  rights  of  an  author  in  his  translation,  subject  to  any 
restrictions  imposed  by  the  agreement  with  the  author. 

Publishers  of       Art.  5.  The  publisher  of  a  periodical  or  other  work  com- 

periodicals.  ^QBe^  0f  distinct  articles  by  different  authors,  is  considered  as 
an  author,  but  has  no  right  to  reproduce  such  articles  separately. 
One  year  (b)  after  the  publication  of  each  article  the  author 
may  reproduce  the  same. 

Duration,  Copyright  lasts  for  the  life  of  the  author  and  fifty  years 

after  his  death.  In  a  joint  work,  not  consisting  of  several 
distinct  articles,  the  fifty  years  begin  to  run  from  the  death  of 
the  last  surviving  author.     (Art.  7.) 

Corporations.  Works  published  by  learned  societies  or  other  associations, 
also  works  first  published  after  the  death  of  their  author,  are 
protected  for  fifty  years  (c)  from  date  of  first  publication ;  and 
the  same  with  regard  to  anonymous  and  pseudonymous  works, 

(a)  This  clause  as  finally  modified  by  the  law  of  29th  April,  1904,  conforms  with 
the  provisions  of  the  Berne  Convention.  This  law  applies  to  writings  published 
before  the  date  of  its  coming  into  force  (1st  July,  1904)  with  a  saving  for  rights 
acquired  previously. 

(b)  Counting  from  the  1st  January  after  publication.    (Art.  21.) 

(c)  Counting  from  the  1st  January  following  publication.    (Art.  21.) 
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the  authors  of  which,  however,  on  making  themselves  known  pabt  vi. 
before  the  expiration  of  the  fifty  years,  either  upon  the  title-  Swkdkn. 
page  of  a  new  edition  or  by  declaration  with  the  Minister  of 
Justice,  or  by  triple  insertion  in  the  official  'Gazette,'  acquire  the 
full  period  of  protection.  Until  the  author  so  discloses  his 
identity,  he  is  represented  in  the  exercise  of  his  right,  by  the 
person  designated  on  the  title-page  as  the  publisher.  (Art.  8, 
as  modified  by  the  law  of  28th  May,  1879.) 

In  the  case  of  writings  published  in  several  parts  or  con-  Work*  pub- 
nected  divisions,  the  period  of  protection  rims  from  the  begin-  jjjjj^ ln 
ning  of  the  year  of  publication  of  the  last  part.  If  one  part 
has  been  published  more  than  two  years  (a)  after  the  preceding 
part,  the  period  of  protection*  for  that  and  earlier  parts  runs 
from  the  year  in  which  the  last  of  the  previous  parts 
was  published.  (Art.  9.  A  new  clause  under  the  law  of 
28th  May,  1897.) 

There  are  no  provisions  as  to  registration  in  this  law.  Registration. 

An  author  can  transfer  to  others  the  rights  given  him  by  Alienation  of 
this  law  with  or  without  conditions  or  restrictions.     Failing copyright- 
such  transfer,  the  right  passes  to  his  heirs  at  his  death. 

The  person  to  whom  an  author  grants  the  right  to  publish 
a  work  may  not  publish  more  than  one  edition  of  it,  nor  more 
than  1000  copies  in  that  edition.     (Art.  6.) 

It  is  forbidden  as  piracy,  but  subject  to  any  provisions  to  Piracy  and 
the  contrary  in  this  and  in  the  law  on  the  liberty  of  the  press,  infnnsemeIlt- 
to  print  any  work,  in  whole  or  in  part,  before  the  expiration  of 
the  term  of  copyright,  without  the  consent  of  the  owner  of 
such  copyright.     Changes,  abbreviations,  or  additions  of  no 
importance  to  a  work,  do  not  legalize  such  piracy. 

The   publication   of  a    translation  of  an  unprinted  work,  Piratical 
without  the  consent  of  the  author,  or  of  a  translation  con- traMlatio118- 
trary  to  Arts.  2  and  3,  is  an  act  of  piracy.     (Art.  10.) 

It  is  no  piracy  to  reproduce  passages  from  another  work  in  What  is  not 
a  new  and  original  work,  whether  in  full  or  abridged,  forpiraoy* 
purposes  of  proof,  criticism,  or  illustration,  provided  the  source 
be  acknowledged.  The  reproduction  of  passages,  or  even  a 
whole  writing,  if  of  short  length,  in  a  collection  composed  of 
extracts  intended  for  religious  purposes  or  elementary  instruc- 
tion, or  for  historic  exposition,  is  no  piracy,  nor  is  printing 
words  as  the  libretto  of  a  musical  composition.  But  when  the 
writing  of  another  is  taken  for  profit,  the  author  must  be 
quoted  when  his  name  is  given  in  the  original  work.  Neither 
is  it  piracy  to  reproduce  in  a  periodical  publication  extracts 

(a)  Counting  from  the  1st  January  following  publication.    (Art.  21,) 
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from  another  periodical,  provided  the  source  be  acknowledged. 
But  scientific  articles  and  ouvrages  <? esprit  of  considerable  ex- 
tent are  excepted,  if  the  reservation  of  copyright  be  expressed 
at  the  head. 

No  dramatic  or  musical  dramatic  work,  either  in  the  original 
or  in  a  translation  which  may  not  be  published  without  the 
author's  consent,  can  be  publicly  represented  without  the 
consent  of  the  author  or  his  representative.  But  the  reading 
or  public  performance  of  a  work  is  permitted  if  there  be  no 
scenic  accompaniments,  unless  the  work  be  unpublished  or 
there  be  a  reserve  of  the  right  of  public  performance  on  the 
copies  of  the  work.  An  authorized  translator  exercises,  in 
respect  of  his  translation,  the  author's  rights. 

The  person  having  a  right  of  public  representation  may 
give  as  many  representations  as  he  likes,  but  may  not  transfer 
his  privilege  to  another. 

The  proprietor  of  such  work  may  grant  the  same  autho- 
rization to  others  if  there  be  no  agreement  to  the  contrary. 
When  a  proprietor  has  granted  the  exclusive  right  of  represen- 
tation to  another,  and  such  grantee  has  failed  to  make  use  of 
his  privilege  for  five  consecutive  years  (a),  the  proprietor  is 
again  at  liberty  to  grant  the  right  of  representation  to  others. 
(Art.  13,  as  modified  by  the  law  of  1897.) 

The  above  rights  of  the  author  or  translator  in  respect  of 
representation  last  for  his  life  and  thirty  years  (b)  after  his 
death.  If  the  author  or  translator  has  not  disclosed  his 
identity  the  representation  is  open  to  any  one  at  the  end  of 
five  years  from  the  first  representation  or  the  first  publication. 
(Art.  14.) 

Persons  guilty  of  piracy  under  this  law  are  liable  to  a  fine, 
to  confiscation  of  pirated  copies,  and  to  make  compensation  in 
respect  of  copies  sold,  or  in  case  of  infringement  of  dramatic 
or  musical  rights,  to  pay  over  the  gross  proceeds  of  the 
representation  to  the  proprietor  of  the  copyright  If  it  is 
impossible  to  assess  the  damages  on  the  basis  mentioned,  the 
amount  is  to  be  determined  on  equitable  considerations,  but 
the  minimum  damages  are  to  be  twenty-five  crowns. 

When  there  are  several  proprietors  of  a  work  the  consent 
of  each  is  necessary  for  publication  or  representation.  How- 
ever, in  the  case  of  a  musical  dramatic  work  the  consent  of 
the  author  suffices  if  the  text  forms  the  prinoipal  part,  and  of 
the  composer  if  the  music  forms  the  principal  part 

(«*)  Dating  from  Ut  January  after  the  last  representation.    (Art  21.) 
(b)  Reckoned  from  the   1st  January  following  death.     (Art.  21.)    The  period 
was  lifeand  five  years  until  the  law  of  29th  April,  1904,  was  passed. 
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Artistic  copyright  in  Sweden  is  now  governed  by  another  Partvi. 
law  of  28th  May,  1897,  replacing  the  earlier  law  of  3rd  May,  Swedkn. 
1867.     The  law  of  25th  May,  1897,  provides:  Ariigtic 

Art.  1.  No  one  can  reproduce  original  works  of  art  for  copyright. 
purposes  of  sale  during  the  author's  life  without  his  consent, 
when  the  process  of  reproduction  belongs  to  the  same  branch 
of  art  as  the  original.  Reproduction  is  not  made  lawful,  by 
being  in  a  different  size,  or  in  different  materials,  or  with 
non-essential  changes,  so  long  as  by  its  subject  and  contents 
it  retains  the  character  of  a  copy. 

Art.  2.  Every  person  has  the  exclusive  right  of  causing  the 
reproduction,  in  whole  or  part,  for  sale  or  public  exhibition 
original  works  executed  by  him  by  printing,  photography, 
casting,  or  other  analogous  means.  This  right  lasts  till  the 
end  of  the  tenth  year  after  the  artist's  death,  and  can  be 
assigned,  with  or  without  conditions  or  restrictions. 

Art.  3.  Reproduction  is  permissible  in  a  scientific  journal  or 
a  journal  intended  for  instruction,  provided  the  source  be 
acknowledged. 

Art.  4.  If  a  work  of  art  be  sold,  the  artist  or  his  representa- 
tives do  not  lose  their  rights,  unless  the  sale  be  to  the  State  or 
a  Commune.  A  commissioned  portrait  may  not  be  reproduced 
by  the  artist  without  the  authority  of  the  person  who  has  given 
the  commission.  The  provisions  of  this  clause  may,  however, 
be  raised  or  negatived  by  agreement. 

Art.  5.  Works  of  art  exposed  in  public  places  or  outside 
buildings  may  be  reproduced  (a). 

The  penalties  and  remedies  provided  by  this  law  are  similar 
to  those  provided  in  the  case  of  infringement  of  literary  copy- 
right. 

The  law  came  into  force  on  the  1st  January,  1898,  and  is 
retrospective  in  its  operation,  subject  to  existing  rights.  All 
works  of  art  acquired  by  the  State  or  Communes  before  the 
1st  January,  1898,  can  be  freely  reproduced.     (Art.  13.) 

Photographs  were  not  protected  in  Sweden  before  the  pass-  PhotographF. 
ing  of  a  third  law  of  28th  May,  1897  : 

Art.  1.  Copyright  for  five  years  from  the  year  of  publication 
is  granted  to  a  photographer  in  respect  of  a  photograph,  but  in 
order  to  obtain  protection  every  copy  of  the  photograph  must 

(a)  The  analogous  clause  in  the  repealed  law  of  3rd  May,  1867,  gave  liberty  to 
reproduce  works  of  art  belonging  to  the  State  or  Communes.  By  Art.  13  this 
right  is  preserved  in  the  case  of  works  of  art  acquired  before  1st  January,  1898. 
As  to  the  meaning  of  a  "  public  place,"  reference  to  the  decisions  under  the  similar 
clause  in  the  Swiss  law  ( post)  may  be  useful. 
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have  indicated  upon  it  the  name  and  address  of  the  photo- 
grapher and  the  year  of  first  publication. 

Art.  2.  Reproduction  is  permissible  in  a  scientific  or  educa- 
tional work ;  but  it  must  bear  the  same  indications  as  provided 
in  the  last  clause. 

Art.  3.  In  the  case  of  commissioned  photographs  (a),  the 
copyright  vests,  in  the  absence  of  agreement  to  the  contrary, 
in  the  person  who  gives  the  commission,  and  the  photographer 
cannot  reproduce  it  during  the  period  of  protection. 

Similar  penalties  are  provided  by  this  law  for  infringement 
as  in  the  cases  of  infringement  of  literary  and  artistic  copy- 
right. 

This  law  came  into  force  on  the  1st  January,  1898,  and  is 
not  retrospective. 

Bights  of  Foreigners. 

The  three  laws  of  28th  May,  1897,  apply  to  literary,  artistic, 
and  photographic  works  of  foreigners  published  for  the  first 
time  in  Sweden,  and  on  condition  of  reciprocity  may,  by  royal 
ordinance,  be  extended  to  works  of  foreigners  published  abroad* 

The  recent  revision  of  the  Swedish  copyright  law  has  been 
made  with  a  view  to  enabling  Sweden  to  join  the  Berne  Con- 
vention, and  her  adherence  may  be  confidently  expected  before 
long.  The  copyright  treaties  affecting  Sweden  have  been 
mentioned  under  Norway. 


Law  of  19th 
Dec.,  1902. 


Literary 
copyright. 


DENMARK. 

Literary  and  artistic  copyright  are  governed  by  the  recent 
law  of  the  19th  December,  1902,  which  is  very  similar  to  the 
Norwegian  law  of  1893,  and  repealed  all  previous  laws  on  the 
subject,  except  one  of  the  24th  March,  1865,  as  to  photo- 
graphs. This  law  came  into  force  on  the  1st  July,  1903,  and 
is  retrospective  in  its  operation,  saving  existing  rights.  Its 
chief  provisions  are  as  follows  (b) : 

Art.  1.  Within  the  limits  of  this  law,  an  author  has  the 
exclusive  right  of  publishing  his  writings  by  manuscript  copy, 
reproduction  by  mechanical  or  chemical  process,  dramatic  or 
mimic  representation,  recitation,  or  any  other  reproduction 
used  to  help  language;  but  in  case  of  published  works  the 


(a)  Not  confined,  apparently,  to  portraits. 

(b)  Taken  from  the  French  translation  in  '  Le  Droit  d'Auteur,'  1903.  The  law 
has  been  recently  amended  in  the  matter  of  translations  bv  the  law  of  29th  March, 
1904. 
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right  of  public  reading  or  recitation  not  of  a  dramatic  character    i>ai*t  vi. 
must  be  expressly  reserved.  Denmark. 

Art.  2.  An  author  has  the  like  rights  in  respect  of  (a) 
speeches  (a) ;  (b)  musical  compositions  (including  the  right  of 
public  performance — except  as  to  dances,  songs,  or  short  isolated 
pieces  or  parts  of  larger  works — if  the  composer  expressly 
reserves  these  rights  on  the  title-page  or  at  the  head  of  the 
published  work) ;  (c)  mathematical,  geographical,  topographical 
designs,  technical  and  other  designs,  which  cannot  be  con- 
sidered as  works  of  art. 

Art.  3.  The  publishers  of  journals,  periodicals,  and  other 
works  containing  contributions  from  various  authors,  have  the 
copyright  in  the  entire  work,  but,  in  the  absence  of  stipulation 
to  the  contrary,  the  author  of  a  particular  contribution  if  a 
distinct  work  preserves  his  copyright  in  the  same. 

Art.  4  (as  amended  by  the  law  of  29th  March,  1904).  A  Translation*, 
work  may  not  be  translated,  without  the  author's  consent,  from 
the  language  in  which  it  is  written  into  a  dialect  or  vice  versd, 
Danish,  Swedish,  and  Norwegian  being  considered  dialects  of 
the  same  language.  In  any  other  case  no  translation  may  be 
made  without  the  proprietor's  consent  for  a  period  of  ten  years 
reckoned  from  the  end  of  the  year  of  publication.  When, 
before  the  expiration  of  that  period,  a  work  shall  have  been 
published  in  several  languages  no  translation  may  be  after- 
wards published  in  any  of  such  languages  without  the  pro- 
prietor's consent.  In  the  case  of  works  published  in  parts, 
this  period  is  reckoned  from  the  publication  of  the  final  part, 
but  if  the  work  consists  of  several  volumes  published  at  intervals, 
each  volume  is  treated  as  an  independent  work. 

Art.  5.  Translations  are  protected  as  original  works. 

Arts.  6  and  7  deal  with  the  rights  of  collaborators  inter  se. 

Art.  8.  Laws,  ordinances,  decisions  of  the  courts,  and  other 
public  documents  are  not  the  subject  of  copyright,  nor  are 
written  or  oral  debates  of  constitutional,  municipal,  ecclesiastical, 
or  other  public  assemblies. 

Art.  9.  Copyright  may  be  assigned  in  whole  or  in  part.  Assignment 
Assignment  for  the  purpose  of  publication  in  a  particular  of  copyright* 
manner  does  not  imply  a  right  to  publish  in  another  manner, 
nor  does  it  include  the  right  to  dramatize  or  to  authorize 
translations  or  adaptations.  The  assignee  may  not  publish  in 
a  modified  form,  without  the  author's  consent,  and  a  publisher 
has,  in  the  absence  of  contrary  agreement,  the  right  to  publish 
one  edition  Qjily. 

(a)  But  see  Arts.  8  and  13. 


(J20 
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Part  vi.  Art%  10.  Any  one  to  whom  is  granted  the  right  of  public 
Denmark,  performance  of  a  dramatic  or  musical  work  may,  in  the  absence 
of  contrary  agreement,  exercise  his  right  when,  and  as  often  as 
he  pleases,  but  he  may  not  cede  the  right  to  others.  In  the 
like  absence  of  agreement,  the  author  may  grant  similar  rights 
to  others.  In  any  case,  and  even  if  he  has  granted  the  ex- 
clusive right,  the  contract  becomes  void  if  no  representation 
has  been  given  for  five  years. 

Art  11.  On  an  author's  death  his  copyrights  devolve  accord- 
ing to  the  ordinary  rules  of  law,  and  in  the  case  of  unpublished 
works  the  author  may  forbid,  by  will,  their  publication  for  a 
period  not  exceeding  fifty  years. 

Art.  12.  Unpublished  works  are  protected  from  the  author's 
creditors. 

Art.  13.  Besides  reproduction  of  the  entire  work,  abridg- 
ments, enlargements,  or  alterations,  including  dramatizations 
and  adaptations,  are  piracies,  unless  they  result  in  the  pro- 
duction of  an  essentially  new  and  original  work.  But  advertise- 
ments (anmeldelser)  or  succinct  reports  cannot  in  any  case  be 
infringements  of  the  author's  rights. 

Art.  14.  The  following  are  not  piracies:  (a)  insertion  of 
detached  fragments  in  a  work  constituting,  on  the  whole,  an 
original  work  ;  (b)  utilization  of  detached  fragments,  two  years 
after  the  end  of  the  year  of  first  publication,  in  reading  and 
scholastic  books ;  (c)  reprinting,  as  the  text  of  musical  com- 
positions or  upon  concert  programmes,  detached  pieces  of 
music  of  short  length,  to  be  used  at  the  public  performance  of 
musical  works ;  (d)  reprinting  poems  and  fragments  of  prose 
of  short  length  to  explain  artistic  illustrations,  provided  the 
illustrations  are  the  essential  parts  of  the  work,  and  that  at 
least  two  years  have  elapsed  since  the  first  publication  of  the 
work  taken.    In  all  these  cases  the  source  must  be  acknowledged. 

Art.  15  (as  amended  by  the  law  of  29th  March,  1904). 
Newspapers  and  reviews  may  copy  from  others  articles  or 
detached  communications,  acknowledging  the  source,  provided 
the  copyright  be  not  specially  reserved,  and  the  matter  taken 
be  not  a  serial  story,  or  novel. 

Art.  16.  Piracies,  whether  printed  in  Denmark  or  abroad, 
are  liable  to  confiscation  or,  in  case  good  faith  is  proved,  to 
sequestration  during  the  period  of  copyright. 

Art.  17,  The  person  who  wilfully  or  negligently  reproduces 
or  imports  piracies,  or  who  knowingly  sells,  distributes,  or  hires 
the  same,  is  liable  to  a  fine  of  100  to  2000  crowns  and  to  pay 
damages. 


Penalties. 
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Art.  18.  Likewise  unlawful  public  representation  of  musical    Pabtvi. 
and  dramatic  works,  done  wilfully  or  intentionally,  is  visited    Dbnmabk. 
with  a  fine  and  payment  of  damages. 

Art.  19.  If  the  defendant  proves  good  faith,  he  is  only  liable 
to  pay  over  his  profits. 

Art.  21.  The  period  of  protection  is  the  life  of  the  author  Duration, 
and  fifty  years  after  his  death.     In  the  case  of  collaborations, 
the  fifty  years  dates  from  the  death  of  the  survivor. 

Art.  22.  Anonymous  or  pseudonymous  works  and  works 
belonging  to  institutions  and  scientific  societies  are  protected 
for  fifty  years  from  the  end  of  the  year  of  first  publication,  but 
the  author  of  an  anonymous  pseudonymous  work  can  obtain 
the  full  period  of  protection  by  revealing  his  identity  in  the 
prescribed  manner,  before  the  fifty  years  have  elapsed. 

Art.  23.  In  the  case  of  works  published  in  parts  the  fifty 
years  run  from  the  publication  of  the  last  part,  unless  more 
than  three  years  elapse  between  the  parts. 

Art.  24.  Within  the  limits  of  this  law  an  artist  enjoys  the  Artistic 
exclusive  right  of  making  or  authorizing  reproduction  of  his  ^py"*1** 
original  works  of  art  for  publication  or  sale,  whether  the  repro- 
duction implies  artistic  faculty  or  is  merely  mechanical   or 
chemical 

No  one  may,  without  the  consent  of  the  interested  artist, 
utilize  for  an  architectural  work  original  architectural  designs, 
or  designs,  models,  &c,  which  have  been  executed  from  the 
original  designs. 

Art.  25.  Lawful  reproductions  of  original  works  of  art  enjoy 
protection  as  original  works. 

Art.  26  relates  to  the  rights  of  collaborators  inter  se.  The 
consent  of  all  is  required  for  publication  or  reproduction  of  the 
work. 

Art.  27.  An  artist  may  assign  his  copyright,  but  in  the  Assignment, 
absence  of  contrary  stipulations,  the  transfer  of  a  work  of 
art  does  not  include  the  right  to  publish  reproductions,  the 
artist  retaining  this  right.  Nevertheless  portraits  may  not  be 
reproduced  without  the  consent  of  the  person  represented  or  his 
relatives.  When  a  work  of  art  has  been  published  in  a  journal 
or  periodical,  the  artist,  in  the  absence  of  contrary  agreement, 
has  the  right  to  publish  in  any  other  manner. 

Art.  30.  A  reproduction  is  not  rendered  lawful  by  reason  infringement, 
that  it  is  of  different  size  or  materials  from  the  original,  or 
that  it  has  been  reproduced  from  a  reproduction,  or  by  reason 
of  modifications,  additions,  or  curtailments,  unless  an  essentially 
new  work  is  produced. 


622  THE  LAW   OF  COPYRIGHT. 

Part  VI.  Art.  31.  It  is  aot  piracy  to  reproduce  detached  works  of  art, 
Denmark,  in  connection  with  kfcterpress  and  with  the  object  of  explain- 
ing  it,  in  works  of  critHuam  and  artistic  history,  or  in  press 
reports  of  events  of  general  interest ;  but  the  name  of  the  artist 
'  must  be  mentioned.  Views  of  streets  or  public  places  (a),  or 
the  interior  or  exterior  of  buildings  containing  reproductions 
of  works  of  art,  are  not  piracies  unless  a  protected  work  of  art 
constitutes  the  principal  object  of  the  picture. 

Art.  32.  Arts.  16,  17,  and   19  apply  to  infringements  of 
works  of  art. 
Duration.  Art.  33.  Works  of  art  are  protected  for  the  life  of  the  artist 

and  fifty  years  after  his  death,  to  be  reckoned,  in  the  case  of 
collaborations,  from  the  death  of  the  longest  liver. 

Art.  34.  In  the  case  of  anonymous  and  pseudonymous  works, 
the  publisher  named  on  the  work  is  primd  facie  authorized  to 
protect  the  author's  interests. 
Photographs.  Photographs  are  protected  by  the  law  of  the  24th  March, 
.  1 8  6  5,  for  five  years.  All  copies  must  bear  the  author's  name  and 
the  words  "  exclusive  property."  A  declaration  must  be  made  at 
the  Department  of  the  Interior,  and  a  copy  deposited.  Where  a 
photograph  is  executed  to  order,  the  consent  of  the  person 
giving  the  order  is  necessary  for  the  acquisition  of  copyright 
and  sale  of  copies.  Actions  for  infringement  can  only  be 
brought  by  an  injured  party  and  within  a  year  and  a  day. 
Persons  infringing,  or  selling  or  importing  pirated  copies,  are 
liable  to  fine,  and  to  indemnify  the  injured  person.  Implements 
used  in  making  the  infringement  will  be  confiscated. 

Bights  of  Foreigners. 

Rights  in  the       Article  36  of  the  law  of  19th  December,  1902,  provides 

treSy?8  °f      that  fchat  law  sha11  aPP1y  fc0  the  works  of  foreigners  published  by 

a  Danish  publisher.     The  same  article  also  provides  as  follows : 

"  Under  condition  of  reciprocity,  the  provisions  of  the  present 

law  may  be  rendered  applicable,  in  whole  or  in  part,  by  royal 

ordinance,  to  works  produced  by  the  subjects  of  other  countries, 

even  if  those  works  are  not  published  by  a  Danish  publisher. 

But  no  reciprocal  arrangement  involving  pecuniary  obligations 

can  be  concluded  without  the  authorisation  of  the  Diet." 

Under  treaties      On  the  19  th  June,  1903,  Denmark  adhered  to  the  Berne 

ventions.        Convention,  the  Additional  Act  of  Paris,  and  the  Interpretative 

Clause,  the  adherence  to  take  effect  from  the  1st  July,  1903  (i). 

{a)  See  cases  decided  under  Article  11  of  the  Swiss  law  of  1853,  pott. 
\b)  The  British  Order  in  Council  giving  effect  to  this  adherence  in  the  British 
dominions  is  dated  9th  October,  1903. 
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Denmark  has  also  been  proclaimed  entitled  to  the  benefits  of    Pabt  vi. 
the  Chace  Act  in  the  United  States  (Proclamation  dated  8th      Spain. 
May,   1893) ;    and   she   has    treaties  with    France    and  with 
Sweden  and  Norway. 

SPAIN. 

Copyright  in  Spain  is  now  regulated  by  the  new  law  on  Literary 
intellectual  property,  the  draft  of  which  was  reported  on  to  c°pyri&ht- 
the  Cortes  on  4th  January,  1877,  and  finally  promulgated  on 
the  10th  January,  1879,  replacing  previous  laws  of  1834  and 
10th  June,  1847.  The  term  of  copyright  before  the  passing 
of  the  new  law  was  for  the  life  of  the  author  and  fifty  years  after 
his  death. 

The  new  law   protects  all  scientific,  literary,  and  artistic  What 
works  which  are   capable  of  being  published  by  any  means protectetl* 
whatsoever  (a).     (Art.  1.) 

The  persons  protected  are  authors,  translators  (6),  persons  Persons 
who  (with  the  permission  of  the  author,  if  the  work  is  Spanish)  Protected- 
recast  or  copy  original  works,  or  make  abridgments,  epitomes, 
or  reproductions  of  original  works,  publishers  (c)  (Art.  2), 
musical  composers,  authors  of  scientific  charts,  plans  or  draw- 
ings, authors  of  works  of  art,  and  the  legal  representatives  of 
all  these  people,  also  the  State  and  its  corporations,  and 
provincial  and  municipal  corporations,  scientific,  literary,  artistic, 
and  other  institutions.     (Arts.  3  and  4.) 

The  publishers  of  anonymous  and  pseudonymous  works  have  Anonymous 
the   rights  of  authors  and   translators.     But  on  proof  of  the  donymous 
identity  of  the  real  author  or  translator,  such  author  or  trans-  works, 
lator  may  regain  his  rights  of  ownership.     (Art.  26.) 

Intellectual  property  is  governed  by  the  common  law,  with- 
out other  limitations  than  are  fixed  by  that  law.  (Art.  5.) 

Proprietors  of  newspapers  may  assimilate  their  publications  Newspapers, 
to  literary  works,  by  annually  presenting  three  complete  files 
to  the  Registry  of  Intellectual  Property.     (Art.  29.) 

The  authors  of  works  published    in  periodicals  have  the  Works 
right  to  publish  such  writings    in    a  collected    shape  either  J^^jg111 

(a)  Under  the  Regulation  of  3rd  Sept.,  1890,  works  protected  include  all  those 
produced  or  published  by  process  of  writing,  drawing,  printing,  painting,  engraving, 
lithographing,  photographing,  or  any  kind  of  impression  or  reproduction  known 
now  or  subsequently  invented. 

{b)  Translators  if  the  original  work  is  foreign  and  no  international  treaties 
forbid,  or  if  it  is  Spanish,  if  the  work  has  become  public  property,  or  with  the 
consent  of  the  author. 

(s?)  Publishers  of  unpublished  works  without  known  proprietor,  or  of  an  un- 
published work,  the  author  of  which  is  known,  but  which  has  become  public 
property. 
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Part  vi.  selected  or  complete,  unless  there  be  an  agreement  to  the 
spais.  contrary.  Writings  and  telegrams  published  in  periodicals 
may  be  reproduced  in  all  other  publications  of  the  same  kind, 
if  the  original  publication  does  not  carry  at  the  head  or  foot 
of  the  article  that  reproduction  is  forbidden  :  in  every  case  the 
source  must  be  indicated.  And  the  author  or  translator  of 
various  literary  works  may  publish  all  or  some  of  them  in  a 
collected  shape,  even  after  he  has  sold  one  of  them  to  a  third 
party.     (Arts.  30-32.) 

Lectures.  The  author  of  lectures  read  in  the  royal  academies  or  before 

any  other  corporation,  may  publish  them  in  a  collection  or 
separately.  Academicians  have  the  same  power  in  the  case  of 
other  literary  works  brought  out  with  the  approbation  or  by 
the  direction  of  such  academies,  except  such  works  as  belong 
indefinitely  to  any  of  these  bodies  as  being  intended  for  special 
and  constant  instruction  at  such  academy  (a).     (Art.  32.) 

Intellectual  property  belongs  to  authors  for  life,  and  is 
transmissible  to  their  heirs-at-law  or  testamentary  heirs  for 
eighty  years.  It  is  also  transferable  by  donation  inter  vivos, 
and  belongs  to  the  purchaser  during  the  life  of  the  author, 
and  eighty  years  after  his  death,  if  he  does  not  leave  heirs  of 
necessity.  If  he  does  leave  such,  the  right  of  the  purchaser 
expires  in  twenty-five  years  after  the  death  of  the  author,  and 
the  property  passes  to  such  heirs  for  a  period  of  twenty-five 
years.     (Art.  6.) 

Posthumous  works  are  those  which  have  not  been  published 
in  the  life  of  the  author,  or  having  been  so  published,  have 
been  left  by  the  author  at  bis  death  altered,  enlarged,  annotated, 
or  corrected  in  such  a  manner  that  they  deserve  to  be  treated 
as  new  works.  If  this  be  disputed  before  the  courts,  the  question 
shall  be  submitted  to  experts.     (Art.  27.) 

Uwa,  Ac.  Laws,  decrees,  orders  in  council,  rules,  and  other  provisions 

issuing  from  public  authorities  can  be  inserted  in  papers  and 
other  works,  where  it  is  proper,  by  reason  of  their  character  or 
object,  to  cite,  comment  on,  criticise  or  copy  them  verbatim, 
but  no  one  may  publish  them  separately,  or  in  a  collected 
form,  without  the  express  permission  of  the  Government 
(Art.  28.) 

infringement.  No  person  may  reproduce  another's  works  without  permis- 
sion, not  even  for  purposes  of  annotation,  augmentation,  or 
improvement,  but  any  person  may  publish  as  his  exclusive 
property  commentaries,  criticisms,  and  notes  referring  to  the 

[a)  This  is  said  and  seems  to  imply  that  such  institutions  possess  perpetual 
copyright. 
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works  of  others,  inserting  only  so  much  of  the  text  as  is    Pabt  vi.  . 
necessary.  Spain. 

In  the  ease  of  a  musical  work  this  prohibition  extends  also 

to  the  total  or  partial  publication  of  melodies,  with  or  without 
accompaniment,  transposed  or  arranged  for  other  instruments, 
or  with  different  words,  or- in  short  arranged  in  any  other  form 
than  that  published  by  the  author.     (Art.  7.) 

The  publication  of  works  is  not  a  necessary  condition  of 
legal  protection.  Consequently  no  one  may  without  permis- 
sion publish  a  scientific,  literary,  or  artistic  production,  which 
has  been  taken  down  in  shorthand,  noted  or  copied  during  the 
reading,  performance,  or  exposition,  public  or  private,  of  such 
production.     This  applies  to  verbal  explanations.     (Art.  8.) 

The  alienation  of  a  work  of  art,  in  the  absence  of  agree- 
ment to  the  contrary,  does  not  -carry  with  it  the  right  ot 
reproduction,  or  the  right  of  exhibiting  the  work  publicly: 
these  rights  remain  reserved  to  the  author  or  his  represen- 
tative.    (Art.  9.) 

To  be  able  to  copy  or  reproduce,  in  the  same  or  reduced 
dimensions,  by  any  means,  original  works  of  art  in  public 
galleries  during  the  life  of  the  author,  his  -consent  must  first 
be  obtained.     (Art.  10.) 

The   author   is  the  owner  of  his  parliamentary  speeches,  Parlia- 
which  cannot  be  reproduced  without  the  permission  of  himself  ^^ 
or  his  representative,  except  in  the  Annals  of  the  Chamber 
(diario  d*  la  sessiones)  of  which  he  is  a  member,  and  in  political 
newspapers.     (Art.  11.) 

If  a  translation  be  first  published  in  a  foreign  country,  with  Foreign 
which  there  exists  a  treaty  on  intellectual  property,  the  stipu- tranfllat,onp- 
lations  of  the   treaty   shall  be  consulted  in  order   to   solve 
questions  which    may  arise.     This  law  shall  apply  to  cases 
unprovided  for  by  the  treaty.     (Art.  12.) 

Art  13.  The  owners  of  foreign  works,  the  claim  to  protec- 
tion of  which  is  established  in  conformity  with  the  laws  ot 
their  country,  shall  also  enjoy  copyright  in  Spain ;  nevertheless 
they  shall  only  enjoy  the  exclusive  right  of  translation  of  these 
works  as  long  as  the  right  of  translation  of  the  original  works 
is  reserved  to  them  in  their  own  country  by  the  laws  thereof  (a). 

Art.  14,  The  translator  of  a  work  become  public  property, 
only  enjoys  the  right  of  property  in  his  translation  and  cannot 
oppose  the  work  being  translated  afresh  by  others  (a). 

(a)  The  translation  of  thiB  section  is  taken  from  the  French  translation  published 
in  'Le  Droit  d'Auteur.'  It  differs  slightly  from  the  translation  published  by 
M.  Lvon-Caen, 
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Art.  15.  The  rights  conceded  in  Spain  by  Article  13  to  the 
owners  of  foreign  works  shall  only  apply  to  nations  who  treat 
owners  of  Spanish  works  with  complete  reciprocity. 

Arts.  16  to  18  relate  to  the  publication  of  documents  used 
in  legal  proceedings.  The  consent  of  the  court  and  of  the 
parties  interested  must  be  obtained. 

No  dramatic  or  musical  work  can  be  represented  in  whole 
or  in  part  in  any  public  place  whatsoever,  without  previous 
consent  of  the  author  or  his  legal  representative.  This  article 
applies  to  representations  given  by  societies  receiving  any 
pecuniary  contributions  whatever.  The  rate  of  remuneration 
must  be  fixed  by  the  author  at  the  time  of  giving  such  consent, 
otherwise  he  must  accept  the  scale  fixed  by  government. 
(Art.  19.) 

No  one  may,  without  the  author's  permission,  make  a  copy 
of  an  imprinted  dramatic  or  musical  work  after  representation 
in  public,  nor  sell  or  hire  out  such  copy.  (Art.  21.)  In  a 
musical  dramatic  work  half  the  profits  belong  to  the  author  of 
the  libretto,  and  the  other  half  to  the  author  of  the  music. 
(Art.  22.)  The  author  of  the  libretto  and  the  composer  of 
the  music  have  each  the  right  of  publishing  separately  their 
part  of  the  work.  If  the  author  of  the  libretto  interdicts  all 
representation,  the  composer  may  apply  the  music  to  a  new 
dramatic  work.  (Art.  23.)  Societies  and  private  persons  who 
give  representations  of  such  a  work  may  not  change  its  title 
in  announcing  it,  or  make  changes  or  additions  without  consent 
of  the  author.  (Art.  24.)  The  unauthorized  representation 
of  a  dramatic  or  musical  work  in  any  public  place  is,  inde- 
pendently of  the  penalties  prescribed  by  the  code,  punished  by 
the  loss  of  the  entire  receipts,  which  must  be  handed  over  to 
the  author  of  the  work.     (Art.  25.) 

The  duration  of  the  right  of  representation  is  the  same  as 
that  of  copyright  in  works  of  literature. 

The  law  of  copyright  in  works  of  art  is  the  same  as  for 
literary  property,  but  no  registration  or  deposit  is  necessary  in 
general  for  works  of  painting,  sculpture,  and  the  plastic 
arts. 

Art.  33.  A  general  register  of  intellectual  property  shall  be 
kept  at  the  Ministry  of  Agriculture,  &c.  (FomerUo). 

Registers  are  also  to  be  opened  in  the  provincial  libraries, 
or,  if  there  be  none,  in  the  libraries  of  the  Establishments 
of  Secondary  Education  in  provincial  capitals.  In  these 
registers  there  shall  be  entered  chronologically  the  scientific, 
literary,    or    artistic    works    presented    for    registration;    also 
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engravings,  lithographs,  architectural  designs,  geographical  or    pa»t  vi. 
geological  maps,  and  all  artistic  or  scientific  designs.  Spain. 

Three  signed  copies  of  each  work  must  be  deposited.  Half- 
yearly  lists  of  the  entries  made,  and  the  subsequent  alterations 
must  be  sent  to  the  General  Department  of  Education  to  form 
the  general  register.     (Art.  34.) 

There  is  no  charge  for  registration.  Duty  on  assign- 
ments is  to  be  fixed  by  the  law.     (Art.  35.) 

Registration  is  essential  to  protection  except  in  the  case  ot 
works  of  art,  and  must  take  place  within  a  year,  but  protection 
dates  from  the  day  of  publication. 

In  the  case  of  manuscript  musical  or  dramatic  works 
which  have  been  publicly  performed,  it  is  sufficient  to  deposit 
a  single  manuscript  copy  of  the  literary  portion  and  a  manu- 
script copy  of  melodies  with  musical  accompaniment  (a). 
(Art.  36.) 

Art.  38.  If  a  work  be  not  registered,  it  may  be  republished  Forfeiture. 
or  reprinted  by  the  State,  scientific  bodies  or  private  persons, 
during  a  period  of  ten  years  from  the  failure  to  register. 

Art.  39.  If  at  the  end  of  this  period,  the  author  or  his 
representative  fails  to  register  it  within  a  year,  the  work 
becomes  public  property. 

AH.  40.  Works  not  republished  by  the  owner  for  a  period 
of  twenty  years  become  public  property,  and  may  be  published 
by  the  State,  scientific  bodies,  and  private  persons  without 
alterations,  but  no  person  can  prevent  others  from  publishing. 

Art.  41.  A  work  shall  not  become  public  property  even 
after  the  lapse  of  twenty  years  in  the  following  cases  : 

(1)  A  .manuscript  dramatic,  lyrical  dramatic,  or    musical 

work   after  public  performance  and  deposit   at   the 
registry. 

(2)  When  the  proprietor  proves  that  he  has  exposed  copies 

for  public  sale  during  the  twenty  years. 

Art.  42.  For  a  work  to  become  public  property  under 
Art.  40,  notice  must  first  be  given  at  the  registry,  and  the  govern? 
ment  must  then  summon  the  owner  to  reprint  it  within  one 
year. 

Art.  43.  In  the  case  of  works  published  in  successive  parts, 
the  periods  fixed  by  Arts.  38,  39,  and  40,  shall  run  from  the 
completion  of  the  work. 

Art.  44.  The  provisions  of  Arts.  38,  39,  and  40  are  not 
operative,  if  the  author,  being  still  the  proprietor,  before  the 

[a)  By  Royal  Decree  of  31st  Jan.,  1896,  registration  is  rendered  not  essential 
but  optional  in  the  case  of  foreign  works. 


628 


THE   LAW   OF  COPYRIGHT. 


Part  VI. 


Spain. 


Penalties 


expiration  of  the  periods  mentioned,  declares  in  solemn  form 
his  wish  that  the  work  should  not  be  delivered  up  to  publicity. 

A  like  right  is  given  to  his  heir,  on  condition  that  he  acts 
in  agreement  with  a  family  council  to  be  held  in  manner  pre- 
scribed. 

AH.  45.  The  responsibility  for  infringements  of  intellectual 
property,  committed  by  publication  of  works  subject  to  this 
law,  in  the  first  place  falls  on  the  person  convicted  of  being 
the  author,  on  his  default  on  the  publisher  and  printer  succes- 
sively, subject  to  proof  to  the  contrary. 

Art.  46.  Infringers  incur  in  addition  to  the  penalties  fixed 
by  Art.  552,  and  the  corresponding  provisions  of  the  Penal 
Code  in  force,  the  loss  of  all  copies  illegally  published,  which 
are  to  be  handed  over  to  the  injured  owner. 

Art.  47.  The  preceding  article  is  applicable : 

To  persons  reproducing  in  Spain  works  which  are  private 
property,  first  printed  in  Spanish  in  a  foreign  country. 

To  persons  who  falsify  the  title  or  frontispiece  of  any  work 
or  print  on  it  that  it  has  been  published  in  Spain,  when  really 
published  in  a  foreign  country. 

To  persons  who  imitate  titles  so  as  to  produce,  in  the  opinion 
of  the  court,  confusion  between  an  old  and  a  new  work. 

To  persons  who  import  from  foreign  countries  pirated  works, 
while  at  the  same  time  defrauding  the  custom  house ;  the 
fiscal  liability  remains  in  addition. 

To  persons  who  by  any  of  these  means  injure  foreign 
authors,  when  there  is  reciprocity  between  Spain  and  their 
country  of  origin. 

Art.  48.  The  following  are  considered  aggravations  of  in- 
fringement. 

Altering  the  title  or  text  of  a  work,  with  a  view  to  publica- 
tion. 

Reproduction  in  a  foreign  country,  if  followed  by  introduc- 
tion into  Spain,  and  still  more  if  there  is  an  alteration  of  the 
title  or  text. 
Jurisdiction.       Art.  49.  The  ordinary  courts  are  to  apply  these  provisions  so 
far  as  they  are  competent. 

Governors  of  provinces,  or  where  there  are  none,  alcades 
may  on  the  request  of  the  owner  of  a  dramatic  or  musical  work 
restrain  the  performance  of  the  work,  or  order  the  deposit  of 
the  receipts,  in  cases  where  this  is  sufficient  to  protect  the 
property  in  the  work. 

But  if  the  receipts  are  not  sufficient,  the  interested  party 
may  take  proceedings  before  the  courts  with  jurisdiction. 
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Art.  52.  Without  prejudice  to  rights  acquired  under  former    p***  vi. 
laws,  this  law  is  to  apply  (1)  to  works  commenced  to  be  pub-      Spain. 
lished  after  the  promulgation  of  the  law ;   (2)  to  works  not  Traugito 
then  become  public  property ;   (3)  to  works  become  public  provisions, 
property,  but  regained  by  authors,  translators,  or  their  heirs, 
under  the  provisions  of  this  law. 

Art.  53.  The  extension  of  duration  given  by  this  law  shall 
be  enjoyed  by  authors  of  works  of  every  kind  and  their  heirs, 
and  also  by  purchasers  subject  to  the  terms  of  Art.  6. 

Art.  56.  The  law  becomes  effective  in  Cuba  and  Porto  Rico 
in  three  months,  and  in  the  Philippine  Islands  in  six  months 
from  its  date  (a). 

By  the   Penal   Code  of  1870,  it  is  provided  that  every  Penal  Code 
punishment   for  an  offence  shall  carry  with  it  the  loss  ofof1870, 
articles  acquired  by  the  offence,  and  of  the  instruments  serving 
to  commit  it. 

Both  shall  be  confiscated  unless  they  belong  to  an  innocent 
third  party. 

The  confiscated  articles  shall  be  sold,  if  they  can  be  lawfully, 
and  the  receipts  shall  be  applied  in  making  good  the  liabilities 
incurred  by  the  offender:  if  the  articles  cannot  lawfully  be 
sold,  they  shall  be  rendered  useless. 

Art.  552  provides  that  persons  committing  a  fraud  in  the 
matter  of  literary  and  trade  property  shall  incur  the  penalties 
indicated  in  Art.  550  (b). 

Rules  (Edglemewt)  for  the  execution  of  this  law  were  published 
on  the  3rd  September,  1880. 

These  rules  gives  further  definitions  of  authors  and  owners, 
and  contain  provisions  as  to  official  documents,  as  to  the 
particulars  of  registration,  and  particularly  as  to  theatres  and 
dramatic  and  musical  work,  at  too  great  length  (c)  for  insertion 
in  the  present  work,  but  are  of  considerable  importance.  A 
royal  decree  of  the  4th  August,  1888,  has  modified  Rule  101 , 
and  further  royal  decrees  relating  to  this  law  were  issued  on 
the  11th  June,  1886,  14th  July,  1888,  15th  June,  1894,  and 
11th  July,  1894. 

Important    circulars    in    reference    to    the    law    of    the 

10th  January,  1879,  and  the  Rules  of  the  3rd  September, 

1880,  were  also  addressed  to  the  Provincial  Governors  on  the 

'29th  May,  1883,  the  2nd  January,  1889,  the  13th  January, 

1891,  and  the  21st  March,  1891. 

{a)  As  to  copyright  in  these  islands  now,  see  United  States,  pod. 
{b)  This  includes  fine  and  imprisonment. 

(c)  A  full  translation  of  these  rules  is  to  be  found  in  '  Lois  francaises  et  etrangeres,' 
par  M.  Lyon-Caen,  and  also  in  *  Le  Droit  d'Auteur,'  1890,  pp.  44  and  58. 
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tart  vi.         Royal  decrees  relating  to  the  execution  of  the  law  in  the 
Spain.      Spanish   Indies  were   issued   on  the  27th  April,   1887,  the 
5th  May,  1887,  and  the  6th  December,  1889  (a). 

Bights  of  Foreigners. 

Provisions  of       In  addition  to  Articles  12  to  15  and  Articles  47  and  48 
Jan°i879h    a"K)Ve  refenred  to,  the  law  of  10th  January,  1879,  contains 
the  following  clauses  relative  to  the  rights  of  foreigners  (b) : 

Art.  50.  Persons  within  the  jurisdiction  of  States  which 
concede  to  Spaniards  the  right  of  intellectual  property  accord- 
ing to  the  terms  of  this  law,  shall  enjoy  in  Spain  the  rights 
conferred  by  this  law  without  the  necessity  of  any  treaty  or 
diplomatic  interference,  by  means  of  private  action  before  the 
competent  tribunal. 

Art.  51.  The  government  shall  within  a  month  determine 
the  existing  treaties  in  literary  property  with  France,  England, 
Belgium,  Sardinia,  Portugal,  and  Holland,  and  endeavour 
to  conclude  new  treaties  with  as  many  nations  as  possible, 
in  accordance  with  this  law  and  on  the  following  bases: 
(1)  Complete  reciprocity;  (2)  mutual  obligation  of  the  most 
favoured  nation  treatment ;  (3)  an  author  properly  entitled  in 
the  one  country  to  have  the  same  right  in  the  other  without 
any  new  formalities ;  (4)  the  unauthorized  printing,  sale,  im- 
portation and  exportation  of  works  written  in  the  language  or 
dialects  of  the  other  country  to  be  forbidden  in  either 
country. 
Treaties  and  Spain  has  adhered  along  with  her  colonies  to  the  Berne 
Convention*.  Convention  and  the  Additional  Act  of  Paris  and  the  Interpre- 
tative Clause.  In  the  year  1900  she  published  her  adhesion 
to  the  Convention  of  Montevideo,  but  this  adhesion  has,  so 
far,  only  been  accepted  by  the  Argentine  Republic  and  Para- 
guay. On  the  10th  July,  1895,  the  United  States  issued  a 
proclamation  according  to  Spain  the  benefit  of  the  Chace  Act, 
Spain  having  declared  her  willingness  to  grant  to  citizens  of 
the  United  States  the  rights  enjoyed  by  Spanish  citizens, 
although  it  is  not  easy  to  see  how  the  Chace  Act  fulfils 
either  condition  1  or  condition  3  of  Art.  51  of  the  Spanish 
law  (c).      Spain  has  also  treaties  in  force  with  the  following 

a)  These  decrees  and  circulars  are  all  to  be  found  in  *  Le  Droit  d'Auteiir.' 
{b)  According  to  a  Koyal  Decree  of  19th  May,  1893,  authors  or  publishers  of 
works  written  in  Spanish  and  printed  abroad  in  this  language  who  propose  to 
import  them  into  Spain  should  forward  to  the  Director-General  of  the  Ministry  of 
Public  Education,  at  Madrid,  along  with  their  request,  three  copies  of  the  work, 
with  a  bibliographical  notice. 
(<?)  The  arrangement  with  the   United  States,  suspended  during  the  Spanish- 
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countries  (a):  Belgium,  26th  June,  1880;  France,  16th  June,  pabtVI. 
1880;  Italy,  28th  June,  1880;  Portugal,  9th  August,  1880:  Portugal. 
San  Salvador,  23rd  June,  1884;  Columbia,  28th  November, 
1885;  Costa  Rica,  14th  November,  1893;  Guatemala,  25th. 
May,  1893.  A  treaty  concluded  with  Mexico  dated  10th  June, 
1895,  was  denounced  by  the  latter  country ;  but  a  new  treaty 
was  concluded  on  26th  March,  1903. 


PORTUGAL. 

Literary  copyright  in  Portugal  was  formerly  regulated  by 
the  law  of  the  8  th  July,  1851,  the  provisions  of  which  were 
given  in  the  2nd  edition  of  this  work :  this  law  was  repealed 
by  the  law  of  the  1st  July,  1867,  which  contains  a  number 
of  provisions  on  this  subject,  Part  II.,  Book  I.,  chap,  ii., 
Articles  570-612  (6). 


Literary   Work  in  general. 

Art.  570.  Any  one  may  publish  in  print,  or  by  lithography,  Right  to 
scenic,  or  any  analogous  art,  a  literary  work,  of  which  he  is  the  {J^1?  ^ork 
author,  without  previous  censorship,  giving  of  security,  or  other 
restriction  hindering  the  free  exercise  of  this  right,  but  subject 
to  his  legal  liabilities. 

This  article  is  applicable  to  the  right  of  translation. 

Art.  571.  Any  person  may  publish  laws,  regulations,  and  Laws, 
other  official  decrees,  if  already  published  by  the  government, 
on  condition  of  adhering  accurately  to  the  authorized  text. 

Art.  572.  The  preceding  article  includes  speeches  made  in  Speeches. 
les  chambres  legislatives  or  any  others  delivered  officially.     But 
the  collection  of  the  speeches  or  a  determinate  part  of  the 
speeches  of  an  orator  cannot  be  made,  except  by  him  or  his 
authority. 

Art.  573.  The  lectures  of  masters  and  public  professors  and  Lectures  and 
sermons,  cannot  be  reproduced  in  their  entirety  by  any  other  w™10118- 
than  the  author  without  his  authority.    This  prohibition  does 
not  extend  to  simple  extracts. 

Art.  5  74.  A  manuscript  is  the  property  of  the  author,  and  mss. 
cannot  in  any  case  be  reproduced  without  his  consent. 

American  War,  has  been  re-established  by  a  formal  declaration  by  the  State 
Department  at  Washington,  following  an  exchange  of  notes  (29th  Jan.,  18th  and 
26th  Nov.,  1902). 

{a)  See  note  (a),  ante,  p.  557. 

\b)  Translation  taken  from  the  French  translation  published  in  '  Lois  franyaises  et 
•etrangeres,1  par  M.  Lyon- Caen. 
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pabtvi.         Art.  575.  Private  letters  cannot  be  reproduced  without  the 
Portugal,   consent  of  the  author  or  his  representative,  except  in  connec- 

tion  with  legal  proceedings. 
Duration.  .  Art.  576.  The  Portuguese  author  of  a  work  of  literature 
published  by  printing,  by  lithography,  or  any  other  analogous 
process,  on  Portuguese  territory,  enjoys  during  his  life  the 
ownership  of  his  work  and  the  exclusive  right  of  reproducing 
and  disposing  of  it. 

(1)  Nevertheless   authors    may   quote    from    one   another 

and  copy  articles  or  passages  which  they  think  useful 
to  reproduce,  on  condition  that  they  indicate  the 
author  or  the  book  or  periodical  from  which  the 
quotations  or  extracts  are  taken. 

(2)  Articles  originally  appearing  in  periodicals  or  forming 

part  of  a  combined  or  collective  work,  can  be  reprinted 

by  their  authors  if  there    is  no  agreement  to  the 

contrary. 

Translation.        Art.  577.  The  right  of  translation  is  included  in  the  rights 

mentioned  in  the  preceding  article.      But  if  the  author  be  a 

foreigner,   he    only    enjoys   this    right    in   Portugal  for    ten 

years  from  the   publication   of  his   work,  and   on   condition 

that  he  commences  to  put  this  right  in  force  within  three  years 

from  such  date. 

(1)  In    case    of  transfer,    all    the    author's    rights    pass 

to  the  translator,  subject  to  any  agreement  to  the 
contrary. 

(2)  The  translator,  Portuguese  or  foreigner,  of  a  work  which 

has  become  public  property,  enjoys  for  thirty  years  the 
exclusive  right  of  reproducing  his  translation,  with- 
out prejudice  to  the  right  of  any  other  person  to 
translate  afresh  the  same  work. 
Art.  579.  After  the  death  of  an  author  his  heirs,  repre- 
sentatives, or  assigns,  enjoy  the  rights  treated  of  in  Art.  576 
for  fifty  years. 

Art.  580.  If  the  State  or  a  public  institution  publishes 
a  work  at  its  expense,  it  enjoys  such  right  for  fifty  years 
from  the  publication  of  the  volume  or  part  which  completes 
the  work. 

If  such  work  consists  of  a  collection  of  writings  or  memoirs 
on  different  subjects,  the  fifty  years  run  from   the  publica- 
tion of  each  volume. 
Work* in  Art.  581.  Where   there    is   more    than   one   author  of   a 

collaboration,  wo^  and  each  of  them  has  collaborated  on  the  same  terms 
and  in    his  own   name,   the    property  in  the   work  belongs 


Heirs  of 
author, 
copyright 
for  fifty  years. 
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to  all  the  co-authors,  and  the  first  period  of  the  duration  of    *akt  vl 
this    property    extends    to   the    death  of  the  last  surviving  Portugal. 
collaborator,  the  proceeds  to  be  shared  by  him  with  the  heirs 
of  the  deceased  collaborator,  and  the  second  period  commences 
from  his  death. 

If  a  collective  work,  in  which  several  have  joined,  has  been 
undertaken,  edited,  and  published  by  a  single  person,  the 
second  period  referred  to  in  this  article  commences  from 
the  death  of  such  person. 

Art.  582.  The  provisions  of  the  preceding  articles  as  to 
authors  apply  to  publishers  to  whom  the  property  in  the 
works  have  been  transferred,  subject  to  any  agreements. 

However,  in  this  case  the  period  mentioned  in  Art.  579 
counts  from  the  death  of  the  author. 

Art.  583.  The  provisions  relating  to  works  published  in  the  Anonymous 
author's  name  apply  both  to  anonymous  and  pseudonymous works* 
works  as  soon  as   the   identity  of  the   author,  his  heirs,  or 
assigns,  is  known  and  proved. 

Art.  584.  The  addition  given  by  Art.  576  to  the  period  of 
copyright  after  the  death  of  the  author  (which  period  was 
less  under  the  previous  Code)  is  for  the  benefit  of  the  author's 
heirs,  although  the  author  may  have  alienated  the  copyright 
in  whole  or  in  part. 

Art.  585.  The  publisher  of  a  posthumous  work  of  a  known 
author  enjoys  copyright  for  fifty  years  from  publication. 

Art,  586.  The  publisher  of  an  unpublished  work,  the  pro- 
prietor of  which  ik  not  yet  known  and  has  not  obtained  legal 
recognition,  enjoys  copyright  during  thirty  years  from  the  com- 
pletion of  publication. 

Art.  587.  Where  the  edition  of  a  work  already  published  is  Expropria- 
exhausted,  and  the  author  or  his  heirs  are  unwilling  to  reprint tlon' 
it,  the  copyright  may  be  expropriated  although  the  work  has 
not  yet  become  public  property. 

The  State  alone  can  expropriate  copyright,  and  on  condition 
that  it  obtains  a  law  authorizing  the  same,  that  it  previously 
compensates  the  author,  and  further,  that  it  adheres  to  the 
general  principles  of  expropriation  for  reasons  of  public 
utility. 

Art.   588.  The  publisher  of  a  work,  whether  unpublished  Publisher*' 
or  already  published  but  not  become  public  property,  cannot  obligations, 
alter  or  modify  the  text  during  the  life  of  the  author  or  his 
heirs ;  and  he  must  keep  on  the  work  the  title  chosen  by  the 
author  and  the  latter's  name,  in  the  absence  of  agreement  to 
the  contrary. 
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part  VI.         Art.  589.  A   publisher  who  has  contracted  to    publish    a 

Portugal,  work  must,  in  the  absence  of  agreement  to  the  contrary,  coin- 

mence  the  publication  in  the  year  following  the  date  of  the 

contract  and  carry  it  on  regularly,  under  penalty  of  paying 

damages  to  the  person  interested  under  the  contract. 

A  publisher  who  has  contracted  for  successive  editions  of  a 
work  cannot  break  off  the  publication,  unless  he  shows  that 
there  exists  some  insurmountable  obstacle  to  a  ready  sale  of 
the  work. 

Art.  590.  Literary  property  is  to  be  considered  and  regu- 
lated as  all  other  personal  property,  subject  to  the  modifica- 
tions imposed  by  the  law  in  consideration  of  its  special 
characteristics. 

Art.  591.  On  failure  of  heirs  the  State  does  not  succeed  to 
copyright ;  any  one  may  publish  and  reprint  in  such  a  case, 
subject  to  the  rights  of  creditors  on  the  inheritance. 

Art.  592.  Literary  property  cannot  be  prescribed. 

Art.  593.  There  is  no  property  in  literary  works  forbidden 
by  law  and  ordered  to  be  withdrawn  from  circulation. 


General 
provisions. 


Dramatic 
works. 


Dramatic  Copyright. 

Art.'  594.  Besides  literary  copyright  in  their  works  as  estab- 
lished in  the  preceding  articles,  dramatic  authors  enjoy  the 
following  rights. 

Art.  595.  No  dramatic  work  can  be  represented  in  a  public 
theatre  where  admission  is  paid  for,  without  the  written  consent 
of  the  author,  his  heirs,  assigns, or  representatives,  as  follows: 

(1)  If  the  work  be  printed  this  consent  is  only  necessary 

after  the  death  of  the  author,  during  the  period  for 
which  his  heirs,  assigns,  or  representatives  enjoy 
copyright. 

(2)  If  the  work  be  posthumous,  the  work  cannot  be  repre- 

sented without  the  consent  of  the  heir  or  the  owner 
of  the  manuscript. 

(3)  Permission  for  the  representation  of  a  dramatic  work 

may  be  unlimited,  or  limited  to  a  certain  period,  to 
certain  countries,  or  to  a  certain  number  of  theatres. 
Art.  596.  Where  a  limited  permission  has  been  granted,  if 
the  work  be  represented  at  an  unauthorized  theatre,  the  net 
profits  belong  to  the  person  whose  permission  was  necessary. 

Art.  597.  The  author's  share  of  receipts  cannot  be  seized  by 
a  creditor  of  a  theatre  manager. 

Art.  598.  A  dramatic  author  who  has  agreed  for  the  repre- 
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sentation  of  his  work  enjoys  the  following  rights,  unless  he    1>ART  VI- 
expressly  renounces  them :  Portugal. 

To  make  such  changes  and  corrections  in  his  work  as  he 
may  judge  necessary,  provided  he  does  not  alter  any  essential 
part  without  the  consent  of  the  manager  of  the  theatre. 

To  require  that  the  work,  if  in  manuscript,  shall  not  be 
communicated  to  any  person  outside  the  theatre. 

Art.  599.  An  author  who  has  agreed  with  a  manager  for 
the  representation  of  his  work  cannot,  during  the  existence  of 
the  agreement,  grant  in  the  same  locality  to  another  manager  the 
right  of  representing  either  the  work  itself  or  an  imitation  of  it. 

Art.  600.  If  the  piece  has  not  been  represented  within  the 
time  agreed,  or  if  no  agreement  in  this  respect  be  come  to 
within  a  year,  the  author  may  withdraw  his  work. 

Art.  601.  All  disputes  between  authors  and  managers  are  to 
be  brought  before  the  civil  courts. 

Artistic  Property. 

Art.  602.  The  author  of  a  musical  work,  a  drawing,  a  paint-  Artistic 
ing,  a  sculpture  or  engraving,  has  the  exclusive  right  of  repro-  v™*****- 
duction  of  his  work  by  engraving,  lithography,  moulding,  or 
any  other  process  in  conformity  with  the  regulations  laid  down 
for  literary  property. 

The  provisions  in  favour  of  dramatic  authors  in  the  preceding 
section  contained  are  wholly  applicable  to  the  authors  of  musical 
works,  in  respect  to  the  performance  of  their  works  in  theatres 
or  other  places  where  the  public  are  admitted  on  payment. 

Some  Obligations  common  to  Authors  of  Literary,  Dramatic,  and 
Artistic  Works. 

Art.  603.  In  order  to  enjoy  the  benefits  given  by  this  law,  General 
the  author  or  proprietor  of  a  work  reproduced  by  typography,  Provis,ous- 
lithography,  engraving,  moulding,  or  any  other  process,  must 
observe  the  following  provisions. 

Art.  604.  Before  the  publication  of  a  literary  work  is  effected  Registration, 
by  the  circulation  of  copies,  two  copies  must  be  deposited  at 
the  Public  Library  of  Lisbon.      The  librarian  is  to  give  a 
receipt  for  this  deposit,  which  is  to  be  entered  on  the  register 
without  payment. 

If  the  work  be  dramatic  or  musical,  or  if  it  relate  to  dramatic 
literature  or  musical  art,  the  deposit  and  registration  must  be 
made  as  aforesaid  in  the  Conservatoire  Royal  of  Lisbon. 
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part  VI.         If  the  work  be  a  lithograph,  an  engraving,  or  a  casting,  or  if 

Portugal,  it  treat  of  any  of  these  arts,  the  deposit  and  registration  must 

be  made  as  aforesaid  in  the  Academy  of  Fine  Arts  at  Lisbon. 

But  the  author  may  deposit  the  original  drawings  instead  of 

the  two  copies. 

Art.  605.  The  Public  Library  and  the  other  institutions 
named  in .  the  last  article,  must  publish  monthly  the  registra- 
tions respectively  made  in  the  official  journal. 

Art.  606.  Certificates  from  these  registers  are  prima  facie 
evidence  of  title  to  the  work  with  the  results  flowing  therefrom, 
subject  to  proof  to  the  contrary. 


Piracy, 

punishments 

for. 


Liability  of  Pirates  or  Infringers  of  Literary  and  Artistic 
Property. 

Art.  607.  Infringers  of  the  rights  recognised  and  secured 
by  this  law  are  liable,  within  the  following  limits,  for  the 
infringements  committed  by  them. 

Art.  608.  Any  person  who  publishes  an  unpublished  work, 
or  reproduces  a  work  already  published  or  in  course  of  publica- 
tion belonging  to  a  third  party  without  his  authority  or  consent, 
shall  forfeit  to  the  author  or  proprietor  of  the  work  all  copies 
of  the  fraudulent  reproduction  which  are  seized,  and  shall  pay 
in  addition  the  value  of  the  whole  edition  less  such  copies  at 
the  sale  price  of  lawfully  issued  copies,  or  at  their  estimated  value. 

If  the  number  of  copies  fraudulently  printed  and  circulated 
be  unknown,  the  pirate  shall  pay  the  value  of  1000  copies  in 
addition  to  those  seized. 

Art.  609.  Any  person  who  sells  or  exposes  for  sale  a  fraudu- 
lently printed  work,  shall  be  jointly  and  severally  liable  with 
the  publisher,  within  the  limits  indicated  in  the  preceding 
article :  if  the  work  has  been  printed  out  of  the  kingdom,  the 
vendor  shall  be  responsible  as  if  he  were  the  publisher. 

Art.  610.  Any  person  who  publishes  a  manuscript  in  which 
there  are  private  letters,  without  the  permission  of  their  author, 
during  his  life  or  during  the  life  of  his  heirs  or  representatives, 
shall  be  liable  in  damages. 

This  provision  is  without  prejudice  to  the  power  granted  by 
Art.  575  with  reference  to  private  letters. 

Art.  611.  The  author  or  proprietor  of  a  work  fraudulently 
reproduced  may,  as  soon  as  he  becomes  aware  of  the  fact, 
demand  the  seizure  of  the  reproduced  copies,  without  prejudice 
to  his  aotion  for  damages  which  he  is  entitled  to  bring  even  if . 
not  a  single  copy  has  been  found. 
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Art.  612.  The  provisions  of  this  section  relating  to  civil    part  vi. 
remedies  are  without  prejudice  to  criminal  proceedings,  which  Portugal. 
may  be  instituted  by  the  author  or  proprietor  against  the  pirate  criminal 
or  infringer.  proceedings. 

The  provisions  of  the  Criminal  Code  on  Piracy  are  contained 
in  the  PenaKJode  of  1886,  Arts.  457-460,  of  which  Art.  459 
relates  to  infringement  of  patent  rights : — 

Art.  457.  Any  person  who  commits  the  offence  of  piracy  by 
reproducing  fraudulently  and  in  violation  of  the  law  relating 
to  copyright,  in  whole  or  in  part,  a  work  of  literature  or  music, 
of  drawing,  painting  or  sculpture,  or  any  other  production,  shall 
be  punishable  by  a  fine  of  30  to  300  milreis  (a)  and  forfeiture 
of  the  copies  of  the  pirated  work  and  all  the  implements  which 
have  been  used  in  the  piracy. 

The  same  fine  with  the  loss  of  copies  shall  be  applicable  in 
the  case  of  any  person  who  introduces  on  Portuguese  territory 
a  work  produced  in  Portugal  which  shall  have  been  pirated  in 
a  foreign  country. 

Any  person  who  sells  or  exposes  for  sale  a  work  thus  pirated, 
shall  be  condemned  to  a  fine  of  10  to  100  milreis  and  the  loss 
of  pirated  copies. 

Art.  458.  Any  theatre  proprietor  or  manager,  or  any  society 
of  artists  representing  in  his  or  their  theatre  a  dramatic  work, 
or  performing  a  musical  composition  in  violation  of  the  law  of 
copyright,  shall  be  punishable  with  a  fine  of  10  to  100  milreis 
and  the  loss  of  the  receipts. 

Art.  460.  In  the  cases  provided  for  in  the  preceding  articles 
the  proprietor  injured  by  the  offence  shall  receive  by  way  of  com- 
pensation the  confiscated  articles  and  receipts;  and  if  further 
injured  he  may  recover  by  the  ordinary  methods  of  procedure. 

The  law  of  copyright  and  the  Penal  Code  are  both  in  force 
in  the  Portuguese  colonies. 

Bights  of  Foreigners. 

Art.  578  of  the  law  of  1st  July,  1867,  provides  that  a  Rights  of 
foreigner  shall  enjoy  in  Portugal  the  same  rights  as  a  Portuguese  fore,&ners- 
writer  if  in  the  foreigner's  country  Portuguese  writers  enjoy  the 
same  rights  as  natives ;  but  in  practice  this  provision  is  rendered 
nugatory  by  reason  of  the  necessity  for  registration  before 
the  publication  of  a  literary,  dramatic,  musical,  or  artistic  work. 
(Arts.  603,  604.)  Further,  a  foreign  author's  rights  in  the 
matter  of  translations  are  curtailed  by  Art.  577  above  set  out. 

(a)  Milreis — about  4*. 
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Part  vi.  Portugal  has  not  joined  the  Berne  Convention,  but  she  has 
Portugal,  entered  into  treaties  with  the  following  nations  :  France, 
11th   July,    1866;    Belgium,    11th   October,    1866;    Spain, 

9th    August,    1880,   and   Brazil,    9th   September,    1889  (a). 

By  Proclamation,  dated  20th  July,  1893,  Portugal  has  been 

declared   entitled   to   the   benefit  of  the  Chace  Act  in  the 

United  States. 

ITALY. 

Early  Previously  to  1865,  the  different  states  of  which  the  present 

egi  ation.  kingdom  0f  Italy  is  composed  had  each  their  own  legislation 
on  copyright,  but  in  that  year  the  Italian  government  passed 
the  law  of  the  25th  June,  which  still  forms  the  basis  of  the 
law  of  Italy  on  this  subject.  The  law  was  extended  to  Venetia  on 
the  30th  June,  1867,  and  to  Rome  on  the  30th  November, 
1870. 

On  the  16th  August,  1875,  the  law  relating  to  dramatic 
works  was  passed,  which  considerably  modified  the  preceding 
laws  by  extending  the  duration  of  copyright  in  such  works. 

However,  inconveniences  were  felt  from  this  double  legisla- 
tion, and  by  a  law  of  the  18th  May,  1882,  the  government 
was  authorized  to  unite  and  codify  the  two  laws  of  1865 
and  1875,  with  some  modifications.  This  was  accordingly 
done  by  a  royal  decree  of  the  19th  September,  1882,  and  on 
the  same  day  a  regulation  was  issued  for  the  due  execution 
of  the  law. 
Author's  Under  the   present   law,  which   came   into   force   on   the 

rights.  lst  August,  1885,  the  authors  of  works  of  the  intellect  (b) 

(ceuvres  de  Vesprit)  have  the  exclusive  right  of  publishing  and  re- 
producing them,  and  of  selling  their  reproductions  (c).  (Art.  1.) 

Art.  2.  The  following  are  equivalent  to  the  publication 
reserved  to  the  author : 

The  printing  or  any  other  similar  method  of  publication 
of  (1)  extempore  addresses,  lectures,  or  verbal  instruction, 
although  delivered  in  public  and  reproduced  by  shorthand 
or  otherwise ;  (2)  of  works  or  compositions  suitable  for  public 
representation. 

The  representation  or  performance  of  a  work  suitable  for 

(a)  These  treaties  can  all  be  found,  translated  into  French,  in  a  collection 
recently  published  by  the  International  Copyright  Office  at  Berne.  The  treaty 
with  Spain  is  more  favourable  to  authors  than  that  with  either  France  or  Belgium, 
but  the  treaties  with  these  latter  countries  do  not  contain  most  favoured  nation 
clauses. 

(*)  Price  lists  and  catalogues  will  not  be  protected.  Milan,  10th  Deo.,  1895, 
Prada  v.  Delia  Torre, 

(c)  The  translation,  &c,  is  chiefly  taken  from  the  French  translation  of 
M.  Theurault,  published  in  '  Lois  franchises  et  Itrangeres,'  par  M.  Lyon-Caen, 
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public  representation,  tfune  action  chorSgraphiqiie  or  any  musical    Part  VI. 
composition  whether  published  or  unpublished.  Italy. 

The  composition  of  a  work  of  art  from  an  author's 
sketches. 

Speeches  delivered  in  public  meetings  on  subjects  of 
political  or  administrative  interest,  and  especially  those 
delivered  in  Parliament,  can  be  freely  published  and  repro- 
duced in  the  reports  of  the  sittings  and  in  the  newspapers. 
But  they  cannot  be  reproduced  either  as  a  special  publication 
of  one  or  several  speeches  of  an  individual,  or  as  part  of  a 
collection  of  his  works. 

Art.  3.  The  following  are  equivalent  to  the  reproduction 
reserved  to  the  author: — 

The  repetition  of  the  representation  or  performance,  in 
whole  or  in  part,  of  a  work  suitable  for  public  representation, 
d'une  action  chorfyraphiqm,  and  of  any  musical  composition, 
already  publicly  represented  or  performed  from  the  manuscript. 

The  adaptation  for  different  instruments,  extracts  from  and 
adaptations  of  musical  works  or  parts  of  such  works,  except 
where  a  motif  of  an  original  work  has  been  used  as  the  theme  or 
occasion  of  a  musical  composition  which  is  in  itself  a  new  work. 

Change  of  proportion  in  the  parts  or  forms  of  a  work  of  the 
draughting  arts. 

Change  of  material  or  process  in  copying  a  design  or 
picture,  a  statue,  or  any  other  work  of  the  same  kind. 

Art.  4.  The  exclusive  right  of  selling  a  work  includes  the 
right  of  stopping,  in  the  kingdom,  the  sale  of  reproductions 
made  in  a  foreign  country  without  the  consent  of  the 
author. 

Art.  5.  When  the  exclusive  right  of  publishing,  reproducing,  Joint  work*, 
or  selling  a  work  belongs  jointly  to  several  persons,  it  is  pre- 
sumed till  the  contrary  is  proved  that  they  each  have  an 
equal  share,  and  each  can  exercise  the  entire  right  with  power 
to  the  others  to  obtain  compensation  for  their  share. 

In  case  of  alienation,  the  assignor  and  the  assignee  are 
jointly  and  severally  liable  to  pay  this  compensation,  if  the 
assignee  knew  that  the  right  granted  belonged  jointly  to  several 
persons. 

Art.  6.  The  author  of  a  libretto  or  any  composition  set  to 
music  cannot  deal  with  the  right  of  reproduction  and  sale  of 
the  music,  but  the  composer  of  the  music  can  reproduce  that 
and  sell  it  with  the  words  to  which  the  music  is  written.  In 
such  case,  the  author  of  the  words  has  a  right  to  the  compen- 
sation given  in  Art,  5  to  a  joint  author, 
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Part  VI. 

Italy. 

Collective 
works. 


Duration. 


Art.  7.  The  publication  of  a   work  composed  of  distinct 

parts,  but  arranged  together  in  such  a  way  as  to  form  a  single 

~  work,  or  a  collection  with  a  special  purpose,  confers  on  the 

person  who  has  conceived  it  the  exclusive  right  of  sale  and 

reproduction. 

Nevertheless,  each  of  ,the  authors  of  one  of  the  parts 
composing  publications  of  this  kind  possesses  his  rights 
over  his  own  work,  and  can  reproduce  it  separately  on 
condition  of  indicating  the  work  or  collection  from  which  it  is 
extracted. 

The  provisions  as  to  duration  of  copyright  in  Italy  are 
peculiar.     Articles  8  and  9  are  as  follows : 

"  Art.  8.  The  exercise  of  the  author's  right  over  the  reproduc- 
tion and  sale  of  a  work  begins  at  its  first  publication  and  lasts 
for  the  life  of  the  author,  and  forty  years  after  his  death,  or 
for  eighty  years  in  conformity  with  the  provisions  of  Art.  9. 

"  Successive  editions  of  a  work,  although  increased  or  modi- 
fied, do  not  form  a  new  work. 

"  And  the  right  of  reproducing  the  added  or  modified  parts 
terminates  at  the  same  time  as  that  of  reproduction  of  the 
entire  work. 

"  Art.  9.  The  right  of  reproduction  and  sale  belongs  exclu- 
sively to  the  author  during  his  life.  If  the  author  die  before 
the  lapse  of  forty  years  from  the  first  publication  of  the  work,  his 
heirs  or  representatives  enjoy  the  copyright  for  the  remainder 
of  that  period :  this  first  period  having  come  to  an  end  in  one 
or  other  of  the  ways  above  indicated,  there  then  begins  a  second 
period  of  forty  years,  during  which  the  same  work  may,  subject 
to  certain  regulations,  be  reproduced  and  sold  without  the  con- 
sent of  the  proprietor  thereof,  but  on  condition  of  paying  to  him 
5  per  cent,  on  the  published  price  of  each  copy,  which  price 
must  be  plainly  printed  on  each  copy,  and  declared  according 
to  the  form  prescribed  in  Art.  30.  The  debt  hereby  created 
is  privileged  and  a  first  charge  upon  the  copies  reproduced." 

The  effect  of  these  two  articles  is  to  create  two  distinct 
periods  of  copyright.  The  first  period  lasts  for  the  life  of  the 
author  or  forty  years,  whichever  shall  be  the  longer.  During 
this  period  the  author  has  the  exclusive  copyright.  The 
second  period  begins  when  the  first  period  comes  to  an  end 
and  lasts  for  forty  years.  During  this  second  period  the  author 
has  not  the  exclusive  copyright,  but  any  one  may  reproduce 
his  work,  subject,  however,  to  the  obligation  to  pay  the  author 
5  per  cent,  on  the  published  price  of  each  copy  (a). 

(a)  Any  one  availing  themselves  of  this  liberty  must  not  alter  the  original  work, 
and,  in  particular,  must  not  alter  the  principal  exterior  elements  of  the  work,  such 
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By  Article  1 2  of  the  same  law  the  author  has  the  exclusive    Pabt  vi. 
right  of  authorizing  translations  of  his  works  for  ten  years  from      Italy. 
the  date  of  their  first  publication  (a).     A  translator  has  the  Translations 
same  rights  as  an  author.     (Art.  13.) 

The  translation  of  literary  and  scientific  works  consists  in 
putting  them  into  another  language. 

By  Article  11,  the  State,  the  provinces,  and  communes  have 
copyright  in  works  published  at  their  expense  and  on  their 
behalf.  The  right  lasts  for  twenty  years  from  publication.  It 
does  not  apply  to  laws  and  official  documents,  saving  such 
rights  as  may  belong  to  the  administration  on  grounds  of 
public  interest. 

A  like  right  in  collections  of  their  proceedings  and  other  Works  of 
publications  belongs  to  academies  or  other  analogous  scientific,  JJJ^uw" 
literary,  or  artistic  societies,  and  the  author  of  any  separate  bodieR. 
articles  published  in  such  works  has  the  rights  specified  in 
Art.  7  (2). 

Art.  15.  The   periods   commencing   from    publication   run  Time, 
from  the  year  when  the  publication  of  the  last  part  of  the 
work  has  taken  place. 

In  the  case  of  works  published  in  several  volumes,  the 
periods  are  reckoned  for  each  volume,  if  the  volumes  are  not 
all  published  in  the  same  year. 

No  account  is  taken  of  fractions  of  years. 

Art.  16.  An  author  may  alienate  his  rights,  but  a  mere  Assignment, 
authorization  to  publish  a  work  does  not  transfer  the  copy- 
right.    In  such  case  the  judge  is  to  fix  a  period  during  which 
any  new  reproduction  shall  be  forbidden.     (Art.  19.) 

Execution  cannot  generally  be  made  on  copyright  while  it  Execution 
belongs  to  the  author.  Stt£°" 

Art.  18.  The  assignment  of  a  mould,  engraving  plate,  or  any  Assignment 
other  article  forming  an  ordinary  means  of  publication  or  re-  ?f  plates,  &oM 
production  of  a  work  of  art  is  considered  to  include  the  right  of  dudngmrku 
publication  or  reproduction  unless  the  contrary  is  stipulated,  and  of  art- 
provided  this  right  belongs  to  the  possessor  of  the  article  assigned. 

The  assignment  of  one  or  more  copies  of  any  work  does  not 
carry  with  it  the  right  of  reproducing  it  in  the  absence  of 
express  agreement. 

Art.  20.  Copyright  may  with '  the  exception  of  the  right  of  Expropria- 
publication  during  the  life  of  the  author  be  acquired  by  the tlon# 
State  or  any  province  or  commune  by  expropriation  on  public 
grounds. 

as  the  cover,  the  frontispiece,  and  the  date.    Milan,  23rd  Dec..  1896,  Carrara  v. 
Sonzogno.    (See  Art.  30.) 
{a)  The  Italian  courts  have  held  that  public  performance  is  not  publication. 

2    S 
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Part  vi.         The  declaration  that  public  grounds  exists  is  to  be  made 
Italy,      at  the  instance  of  the  Minister  of  Public  Education,  with  the 
consent  of  the  Council  of  State. 
Compensation  is  to  be  paid. 


Method  of  recoiling  Publication. 

Registration.  Art.  21.  Any  person  wishing  to  avail  himself  of  the  rights 
secured  by  this  law,  must  deposit  not  more  than  three  copies 
of  his  work  (a),  or  an  equal  number  of  copies  made  by  photo- 
graphy or  some  other  process  sufficient  to  identify  the  work. 
The  author  must  append  a  declaration  in  which  after  precisely 
specifying  the  work,  and  the  year  of  publication,  he  shall  state 
his  desire  to  reserve  his  rights  as  author  or  publisher. 

Art.  24.  The  separate  volumes  of  works  published  in  several 
volumes  shall  be  deposited,  if  they  are  not  all  published  in 
one  year. 

In  the  case  of  periodical  works,  the  publication  of  which  is 
continued  without  fixed  limit,  and  in  the  case  of  magazines 
which  are  published  in  a  course  of  years,  a  deposit  shall  be 
made  every  year  of  the  part  published  in  that  year. 

Art.  25.  The  obligation  of  declaring  and  depositing  a  work 
published  in  parts,  or  each  one  of  the  volumes  composing  a 
work,  commences  at  the  date  of  publication  of  the  last  part 
or  volume  to  be  deposited. 
Newspaper  Art.  26.  Any  person  who  publishes  a  work  either   all   at 

once  or  in  successive  articles,  in  a  newspaper  or  any  other 
periodical  publication,  must  declare,  at  the  head  of  the  work, 
or  of  the  first  article,  that  he  intends  to  reserve  the  copyright. 

In  the  absence  of  declaration,  other  papers  or  periodical 
publications  may  reproduce  the  work,  on  condition  of  indi- 
cating the  source  and  name  of  the  author,  but  no  person 
may  publish  it  separately. 

When  the  author  or  other  person  entitled  to  copyright 
means  to  publish  his  work  separately,  he  must  make  the 
deposit  and  declaration  prescribed  by  Art.  21,  giving  accurately 
the  date  of  the  commencement  and  termination  of  the  pub- 
lication made  first  in  a  paper  or  in  any  other  periodical.  If  the 
work  so  published  is  in  several  volumes,  he  must  state  the  year 
in  which  was  terminated  the  first  publication  of  the  part  con- 
tained in  each  volume  separately  printed,  as  he  makes  the 
successive  deposits. 

(«)  One  copy  at  least  under  the  Regulation  of  the  19th  Sept.,  1882. 


articles. 
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Art.  27.  The  declaration  and  deposit  must  be  made  within    PartVL 
three  months  of  the  publication  of  the  work  or  its  different      Italy. 
parts,  or  from,  the  first  representation  of  works  intended  for-" 
public  representation,  des  actions  chorigraphiques,  and  musical 
compositions. 

A  declaration  and  deposit  made  after  this  time  shall  be 
equally  valid,  unless,  during  the  period  elapsing  between  the 
expiration  of  the  said  three  months  and  the  actual  date  of 
deposit,  a  third  party  has  reproduced  the  work  or  introduced 
copies  from  a  foreign  country  for  the  purpose  of  sale. 

In  such  case  the  author  cannot  prevent  the  sale  of  copies 
already  printed  or  imported. 

The  courts  are  to  determine  any  disputes  arising  on  this 
provision. 

Art.  28.  If  the  declaration  and  deposit  be  not  made  within 
ten  years,  the  copyright  is  considered  to  be  abandoned. 

Art.  29.  Extracts  of  the  declarations  made,  whether  within 
the  prescribed  time  or  not,  are  to  be  published  monthly  in  the 
Official  Gazette. 

Art.  30.  A  person  wishing  to  exercise  the  power  given  by  Conditions  of 
Art.  9  (2)  must  deliver  to  the  prefect  a  written  declaration  Jjj5^J,tWrd 
stating  his  name  and  address,  the  work  he  wishes  to  reproduce, 
the  mode  of  reproduction,  the  number  of  copies  and  the  price 
to  be  marked  on  each ;  he  must  add  a  clear  offer  to  pay  to  the 
persons  who  prove  themselves  entitled  thereto  a  royalty  equal 
to  A  of  the  price  multiplied  by  the  number  of  copies. 

These  declarations  must  be  inserted  at  least  twice,  at  an 
interval  of  fifteen  days,  in  a  paper  appointed  for  judicial 
announcements  in  the  place  where  reproduction  is  to  be  made, 
And  in  the  Official  Gazette. 

At  the  end  of  every  three  months,  a  list  is  to  be  prepared  ot 
the  declarations  made  during  that  period,  which  are  to  be 
published  after  those  mentioned  in  the  preceding  article. 

Art.  31.  In  the  case  of  disputes  between  the  persons  in- 
terested as  to  the  annulment,  alteration,  or  transfer  of  declara- 
tions already  made,  the  court  is  to  decide  the  disputes  in  a 
summary  way  agreeably  to  recognised  rights,  and  to  the  regula- 
tions established  by  this  law. 

The  government,  at  the  request  and  expense  of  the  persons 
interested,  are  to  publish  in  an  appendix  to  the  last  publication 
of  declarations,  all  annulments,  alterations,  or  transfers  ordered 
by  the  court,  as  well  as  those  agreed  to. 

Art.  32.  Any    person  who  publishes  a   work  without  the  riracy. 
consent  of  the  author,  is  guilty  of  illegal  publication. 
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Part  vl         It  is  accounted  piracy  (1)  to  reproduce  in  any  manner  a  work 
Italy,      over  which  the  author's  exclusive  rights  still  extend, or  to  sell  such 
~~ reproduction  without  his  consent;  (2)  to  omit  the  declaration 
prescribed  by  Art.  30 ;  (3)  when  any  person  produces  and  sells 
a  greater  number  of  copies  than  his  agreement  with  the  author 
allows ;  (4)  to  translate  without  consent  any  work  during  the 
period  for  which  the  right  of  translation  is  reserved  to  the 
author. 
Not  piracy.         Art.  40.  The  reproduction  of  a  generic  title  is  not  an  offence 
of  piracy,  nor  the  reproduction  of  one  or  more  fragments  of  a 
work,  when  it  is  not  made  with  the  evident  intention  of  repro- 
ducing part  of  the  work  of  another  for  profit  (a). 

Articles  of  political  argument  when  reproduced  for  the 
purposes  of  discussion,  or  to  justify  or  rectify  opinions  already 
expressed  on  the  subject,  and  articles  of  news  inserted  in  the 
papers  or  other  periodicals,  may  be  reproduced  if  the  source  be 
indicated.  But  the  reproduction  of  the  insertions  mentioned 
in  Art.  26  constitutes  the  offence  of  piracy  when  it  is  pro- 
hibited. 
Remedies.  Infringers  are  liable  to  pay  penalties  and  damages.     Pirated 

copies  and  implements  for  producing  the  same  may  be  ordered 
to  be  destroyed  or  delivered  to  the  owner  of  the  copyright  for 
a  fixed  sum  in  reduction  of  damages.  In  the  last  year  of 
copyright  destruction  will  not  be  ordered,  but  sequestration 
during  the  unexpired  portion  of  copyright.  (Arts.  33-39.) 
Fines  are  also  imposed  for  omitting  to  make  the  declaration 
required  by  Art.  30,  without  prejudice  to  the  right  to  damages. 
(Art.  41.)  Incorrect  and  false  information  in  the  declarations 
prescribed  by  Arts.  21,  23,  26,  and  30  is  also  punishable  with  a 
fine.  (Art.  42.)  Criminal  proceedings  are  to  be  taken  officially. 
(Art.  35.) 

Art.  45.  Government  expenses  may  be  defrayed  by  royalties 
not  to  exceed  10  francs. 

Art.  46.  This  law  is  retrospective. 

Art.  47.  Copyright  entirely  extinguished  at  the  coming  into 
operation  of  this  law  (1st  August,  1885)  cannot  be  revived. 

But  if  copyright  still  exists  in  any  province  the  author,  if 
he  have  not  assigned,  or  his  representative  by  succession,  may 
claim  the  benefit  of  the  new  law  and  its  extension  to  the  whole 
kingdom,  after  deducting  the  period  elapsed  since  publication, 
for  the  residue  of  the  period. 

If  the  copyright  has  been  assigned  for  a  fixed  time,  and  the 

(a)  It  has  been  held  that  compilers  of  anthologies,  chrestomathies,  and  works  of 
a  like  character  must  obtain  the  consent  of  the  authors. 
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period  of  protection  accorded  by  this  law  has  not  then  expired,    Pabt  vi- 
the  author  or  his  representatives  may  resume  their  right  for      Italy. 
the  remainder  of  that  period.  s 

The  purchaser,  on  the  other  hand,  takes  the  benefit,  if  the 
assignment  was  for  an  indefinite  time  or  he  was  expressly 
given  the  benefit  of  any  prolongation. 

To  obtain  the  benefits  of  this  provision,  an  express  declara- 
tion must  be  made  within  three  months  of  the  coming  into 
force  of  this  law  that  it  is  desired  to  take  the  benefit  of  it,  the 
declaration  to  be  in  the  form  prescribed  by  Art.  21. 

Dramatic  and  Musical  Works. 

Art.  10.  The  right  of  public  performance  of  a  work  proper  Duration, 
to  be  publicly  performed,  of  an  action  chortgraphique,  and  of  a 
musical  composition  falls  into  the  public  domain  eighty  years 
after  the  first  performance  or  publication. 

Art.  14.  No  one  may  represent  or  perform  a  work  intended  Dramatic 
for  public  representation,  a  choregraphical  action,  or  a  musical  writs™  °* 
composition  of  which  the  copyright  is  secured  under  Art;  2, 
without  the  consent  of  the  author  or  his  representatives. 
Proof  of  the  consent  in  writing  duly  witnessed  must  be  pre- 
sented and  left  with  the  prefect  of  the  province  who,  in  default 
of  this  proof  and  on  demand  of  the  party,  must  prohibit 
representation  or  performance  (a). 

Art.  23.  The  declarations  in  respect  of  works  suitable  for  Deposit  of 
public    representation,    choregraphical    actions,   and    musical  of  dramatic* 
compositions,  not  published,  the  exclusive  right  to  the  publi-  and  musical 
cation  or  representation  of  which  is  desired  to  be  retained, 
must  be  accompanied  by  a  manuscript  of  the  work,  which  will 
be  returned  after  the  presentation  has  been  duly  signed. 

Copies  of  musical  works  must  also  be  deposited,  and  in  all 
cases  it  is  necessary  to  state  whether  the  work  has  been 
publicly  represented  before  publication,  and  to  give  the  date 
and  place  of  such  representation. 

The  composer  of  a  musical  work  can  prohibit  the  taking  of  any 
extracts  from  or  making  arrangements  or  variations  of  his  work. 

In  works  of  art  the  duration  of  the  copyright  is  the  same  as  Artistic 
in  works  of  literature,  and  the  other  provisions  relating  to00??*1*11* 
works  of  literature  apply. 

Art.  13.  The  translator  of  a  work  of  art  has  the  same  right 

(a)  An  official  circular,  dated  20th  July,  1885,  to  the  prefects  enjoins  them  to  be 
diligent  in  the  performance  of  their  duties  under  this  article  and  reminds  them 
that  no  special  form  of  demand  by  the  owner  of  the  copyright  is  necessary  for 
prohibition. 
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pabt  vi.    as  the  translator  of  a  literary  work  when  the  translation  con- 
Italy.      stitutes  a  new  work  of  art,  according  to  the  provisions  of 
'Art.  12. 

Under  Art  12,  the  translation  of  works  of  drawing,  of 
painting  and  sculpture,  engraving  and  analogous  productions, 
consists  in  reproducing  the  forms  or  figures  by  some  process 
not  simply  chemical  or  mechanical,  but  constituting  another 
work  of  art  differing  in  its  nature  from  the  original,  as  the 
engraving  of  a  painting*  the  drawing  of  a  statue  (a). 
Photographs.  It  will  be  noticed  that  this  law  makes  no  provision  as  to 
copyright  in  photographs,  yet  there  seems  to  be  no  doubt  that 
some  photographs  are  protected.  The  position  seems  to  be 
similar  to  that  in  France  and  Belgium,  viz.,  photographs  are 
only  protected  if  they  be  artistic  (b). 

A  circular  by  the  Minister  of  Public  Education,  dated  the 
6th  August,  1893,  declares  that  the  reproduction  by  photo- 
graphy of  monuments  exposed  in  public  places  is  free  to  all 
the  world,  but,  with  this  exception,  monuments  of  art,  fixed  or 
movable,  belonging  to  the  State,  or  antiquities  preserved  in  the 
artistic,  scientific,  or  literary  State  institutions,  may  only  be 
photographed  after  permission  from  the  authorities  by  whc  m 
these  monuments  or  antiquities  are  guarded  (c). 

By  the  regulations  of  the  19th  September,  1882,  further 
details  as  to  registration  are  prescribed  and  forms  of  applica- 
tion are  given  (d). 

Rights  of  Foreigners. 

Provision*  of       Article  44  of  the  law  of  18th  May,  1882,  which  is  identical 
i882.aWOf      w^  a  provision  in  the  earlier  law  of  25th  June,  1865,  is  as 
follows : 

"  This  law  applies  to  authors  of  works  published  in  a  foreign 
country  with  which  there  is  no  treaty,  provided  that  that 
country  has  laws  giving  authors  copyright  to  a  greater  or  less 
extent,  aod  that  these  laws  are  reciprocally  applicable  to  works 
published  in  Italy. 

"  If  reciprocity  be  promised  by  any  foreign  country  to  other 
countries  on  condition  that  they  assure  to  authors  of  works 
published  in  the  first  country  the  same  rights  and  securities 
as  those  recognized  by  its  laws,  the  government  is  authorized 
to  accord  both  by  royal  decree  on  condition  of  reciprocity, 

(a)  Do  photographs  come  within  this  provision  ? 

(b)  See  an  article  by  M.  Henri  Rotnnini  in  '  Le  Droit  d'Auteur'  for  1889. 
(c) '  Le  Droit  d'Auteur/  1894,  p.  81.  (<*)  Ibid.  1895,  p.  90. 
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provided  they  be  limited  in  time  and  do  not  differ  essentially    1'aht  vr. 
from  the  rights  and  securities  given  by  this  law.  Italy. 

"  If  deposit  or  declaration  at  the  time  of  publication  be  pre- 
scribed  by  law  in  a  foreign  country,  proof  that  either  of  them 
has  been  made  according  to  such  law  shall  be  sufficient  to 
obtain  for  the  work  there  published  copyright  in  Italy. 

"  If  no  formality  be  prescribed,  the  deposit  and  declaration 
prescribed  by  this  law  may  be  effected  either  in  Italy  or  with 
Italian  consuls  in  a  foreign  country  "  (a). 

Italy  was  one  of  the  original  signatories  to  the  Berne  Con-  Treaties  ami 
vention  and  she  has  ratified  the  Additional  Act  of  Paris,  with  Conventions, 
the  Interpretative  Clause.  On  the  31st  October,  1892,  the 
United  States  proclaimed  Italy  to  be  entitled  to  the  benefits 
of  the  Chace  Act,  but  this  proclamation  was  preceded  by  an 
exchange  of  notes  between  the  two  countries,  by  which  the 
right  for  either  country  to  denounce  the  arrangement  between 
them  was  expressly  reserved.  This  reservation  was  due  to  the 
feeling  in  Italy  against  the  manufacturing  clause  in  the  Chace 
Act.  Italy  has  also  adhered  to  the  Convention  of  Montevideo, 
but  only  the  Argentine  Republic  and  the  Republic  of  Paraguay 
have  assented  to  this  adhesion.  The  following  countries  have 
special  treaties  with  Italy:  Germany,  20th  June,  1884; 
Austria,  8th  July,  1890;  Colombia,  27th  October,  1892; 
Spain,  28th  June,  1880;  France,  9th  July,  1884;  Mexico, 
16th  April,  1890;  Montenegro,  14th  November,  1900;  San 
Marino,  28th  June,  1897;  Sweden  and  Norway,  9th  October, 
1884. 

REPUBLIC    OF   SAN    MARINO. 

There  is  no  distinct  law  of  copyright  in  this  country,  but  How  far 
in  the  treaties  with  Italy,  dated  22nd  March,  1862,  andJSJd^*10" 
27th  March,  1872,  respectively,  the  Republic  bound  itself  to 
prevent,  within  its  dominions,  any  reproduction  of  works  of 
literature  or  art  published  in  the  kingdom  of  Italy.  This 
engagement  has  been  repeated  in  the  more  recent  treaty  of 
28th  June,  1897,  but  with  an  enlargement,  for  the  Republic 
thereby   undertook    to    prevent   not    only  piracies   of   works 

(a)  Art.  3  of  the  Italian  Civil  Code  admits  foreigners  to  the  enjoyment  of  the 
civil  rights  of  natives  without  any  limit  or  conditions,  but  the  above  article 
is  evidently  in  derogation  of  this.  The  last  paragraph  of  Art.  44  seems  to 
give  rise  to  difficulty.  Italy  is  a  party  to  the  Berne  Convention.  If  in  a  country 
of  the  Union  no  registration  or  deposit  be  required,  must  authors  of  that  country 
register  in  Italy  or  with  Italian  consuls  !  On  the  whole,  it  would  seem  not ;  for 
Art.  44  appears  only  to  apply  to  countries  having  no  treaties  with  Italy,  and  it  is 
submitted  that  the  Berne  Convention  is  such  a  treaty,  and  bv  Art.  2  of  the  Berne 
Convention  it  is  provided  that  compliance  with  formalities  (if  any)  prescribed 
in  the  country  of  origin  shall  be  sufficient. 
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published  in  Italy,  but  also  of  all  works  which  are  protected  in 
that  kingdom.  Under  this  treaty,  therefore,  British  and  other 
foreign  works  entitled  to  protection  in  Italy  would  appear  to  be 
also  entitled  to  protection  in  San  Marino. 


Copyright  in 
Switzerland. 


Duration. 


Posthumous 
works. 


Registration. 


SWITZERLAND. 

Up  to  the  passing  of  the  law  of  the  23rd  April,  1883,  the  law 
of  copyright  in  Switzerland  was  laid  down  by  a  concordat  entered 
into  by  fourteen  separate  cantons  and  approved  3rd  December, 
1856,  by  the  Federal  Council. 

On  the  23rd  April,  1883,  a  uniform  law  for  all  Switzerland 
was  promulgated,  repealing  all  oontrary  provisions  of  the  laws 
and  cantonal  orders,  and  in  particular  the  concordat  of  the 
3rd  December,  1856  ;  its  provisions  are  as  follows: 

Art.  1.  Literary  and  artistic  property  consists  in  the  exclu- 
sive right  of  reproduction  or  performance  of  literary  or  artistic 
works  (a).  The  right  belongs  to  the  author  and  his  repre- 
sentatives. 

A  writer  or  artist  who  works  on  behalf  of  another  writer  or 
artist  is  considered  to  have  ceded  to  the  latter  his  copyright, 
in  the  absence  of  contrary  agreement. 

Literary  property  includes  the  right  of  translation. 

Art  2.  Literary  and  artistic  copyright  lasts  for  the  life  of 
the  author  and  thirty  years  after. 

In  the  case  of  a  posthumous  work  or  a  work  published  by 
the  confederation,  by  a  canton,  by  a  corporation  or  society,  the 
duration  is  thirty  years  from  publication. 

The  right  of  translation  can  only  be  claimed  by  the  author 
or  his  representatives,  if  exercised  within  five  years. 

Translations  enjoy  by  the  same  title  as  original  works  the 
protection  of  this  law. 

Aris  3.  Posthumous  works  and  those  mentioned  in  Art.  2, 
par.  2,  must  be  entered  in  a  duplicate  register  kept  at  the 
Federal  Department  of  Commerce  within  three  months. 

No  formalities  are  necessary  in  the  case  of  other  works,  but 
authors  may  register  for  their  convenience. 

The  payment  for  registration  must  not  exceed  two  francs. 

(a)  There  is  no  definition  of  a  *  literary  work'  or  an  'artistic  work.1  It  would 
geein,  however,  that  a  work  to  be  protected  must  be  original  and  intellectual.  An 
arithmetic  book  is  entitled  to  protection,  but  not  necessarily  every  part  of  it 
(Tribunal  federal,  13th  Nov.,  1899).  Likewise  maps  and  plans  may  be  the  subject 
of  copyright  (Cour  de  Justice  de  Geneve,  24th  Jan.,  1903),  but  not  a  railway-guide 
(Tribunal  fed6rai,  30th  Nov.,  1894). 
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The  federal  council  is  to  issue  rules  for  the  due  execution  of    PART  VI. 
this  article  (a).  Swimm- 

er*. 4.  The  federal  law  on  obligations  governs  questions      LAyp* 
relating  to   agreements  between   authors   and   publishers  of 
literary  and  artistic  works  (6). 

Art.  5.  In  the  absence  of  contrary  stipulation,  the  purchaser  Work  of  art 
of  a  work  of  the  fine  arts  cannot  reproduce  the  work  till  the  Jj55awo£ ur" 
copyright  has  expired. 

But  in  the  case  of  a  portrait  or  half-length  portrait  to  order, 
the  right  of  reproduction  passes  with  the  work. 

The  author  or  his  representatives  cannot  disturb  the  posses-  Portrait, 
sion  of  the  proprietor  of  the  work  in  order  to  exercise  their 
right  of  reproduction. 

Art.  6.  In  the  absence  of  agreement  to  the  contrary,  the  Architecture, 
purchaser  of  architectural  plans  can  have  them  carried  out 

Art.  7.  The  alienation  of  the  right  of  publication  of  dra-  Musical  and 
matic,  musical,  or  dramatic-musical  works,  does  not  carry  with  dramatlc- 
it  the  right  of  performance,  and  vice  versd. 

The  author  of  a  work  of  this  kind  can  make  the  right  of 
public  representation  or  performance  depend  on  special  con- 
ditions, which  in  such  case  should  be  published  at  the  head  of 
the  work. 

But  the  percentage  must  not  exceed  2  per  cent,  on  the  gross 
receipts.  When  the  payment  of  a  percentage  is  assured,  the 
representation  or  performance  of  a  work  already  published 
cannot  be  restrained  (c). 

Art.  8.  The  provisions  of  this  law  apply  to  geographical, 
topographical,  natural  history,  architectural,  technical,  and  other 
analogous  drawings. 

Art.  9.  Photographic  and  other  analogous  works  are  ad-  Photographs, 
mitted  to  the  benefits  of  this  law  on  the  conditions  following : 

(*)  Regulation  issued  28th  Dec.,  1883, 

(ft)  Code  Federal  of  1882. 

(c)  It  would  be  idle  for  ub  to  attempt  a  construction  of  this  clause,  when  the 
Swiss  commentators  are  at  hopeless  variance  as  to  its  effect.  We  can  only  mention 
some  of  the  problems  to  which  it  gives  rise  :  Does  the  article  include  imprinted 
musical  works,  or  can  the  owner  of  music  in  manuscript  fall  back  on  Art.  1  and 
restrain  the  performance  of  his  music,  even  if  the  percentage  is  offered  ?  What 
are  the  nature  of  the  "  special  conditions  "  which  must  be  published  at  the  head  of 
the  work  1  Are  they  confined  to  "  money  "  conditions,  or  must  there  be  a  reserve  of 
the  right  of  public  performance  ?  What  is  the  effect  of  omitting  mention  of  such 
conditions  ?  How  is  the  percentage  to  be  "  assured  "  to  the  proprietor  /  How  is 
the  person  who  proposes  to  perform  to  know  beforehand  what  his  "  gross  receipts  " 
are  going  to  be  ?  Yet  if  the  proprietor  of  the  performing  right  is  not  satisfied 
with  the  assurance,  can  he  prohibit  performance  7  If  numerous  copyright  pieces 
are  performed  at  one  concert,  must  2  per  cent,  be  paid  in  respect  of  each  ?  So  far 
as  we  are  aware  these  problems  all  remain  unsolved  by  the  Swiss  tribunals,  except 
that  we  believe  it  has  been  held  that  only  2  per  cent,  is  payable  in  respect  of 
a  single  concert  to  be  divided  amongst  the  claimants.  For  a  further  restriction 
on  the  rights  of  proprietors  of  performing  rights,  see  Art  11  (x.)  -post. 
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(a)  The  work  must  be  registered  according  to  Art.  3,  par.  1. 

(5)  The  duration  of  copyright  is  five  years  from  registra- 
tion. If  it  he  a  question  of  the  reproduction  of  an 
artistic  work  not  become  public  property,  the  duration 
shall  be  according  to  the  agreement  between  the  photo- 
grapher and  artist ;  in  the  absence  of  any  stipulation, 
five  years  are  to  be  the  period,  after  which  the  artist  and 
his  representative  resume  all  their  rights. 

(c)  When  a  photograph  has  been  executed  to  order,  the 
photographer  may  not  reproduce  it  in  the  absence  of 
agreement. 

The  fact  of  taking  a  photograph  directly  from  an  original 
which  has  been  previously  photographed  is  not  piracy. 

Art.  11.  The  following  are  not  infringements  of  copyright 
in  literary  works : 

(1)  The  reproduction  of  extracts  or  entire  small  pieces  from 
literary  or  scientific  works  in  critical  notices,  in  works  on  the 
history  of  literature,  or  in  collections  intended  for  scholastic 
instruction,  on  condition  that  the  source  is  indicated. 

(2)  The  reproduction  of  laws,  legal  decisions,  or  deliberations 
of  the  authorities  and  the  public  reports  of  an  administrative  body. 

(3)  The  publication  of  reports  of  public  meetings. 

(4)  The  reproduction,  with  an  indication  of  the  source,  of 
articles  extracted  from  newspapers  or  periodical  collections, 
unless  reproduction  is  formally  forbidden  by  the  author  in 
the  newspaper  or  collection ;  the  reproduction  of  articles  on 
political  discussions  appearing  in  the  public  newspapers  cannot 
be  forbidden. 

(5)  The  reproduction  of  news  of  the  day,  even  although  the 
source  be  not  indicated. 

The  following  are  not  infringements  of  artistic  copyright : 

(6)  The  partial  reproduction  of  a  work  belonging  to  the 
draughting  arts,  in  a  work  of  scholastic  instruction. 

(7)  The  reproduction  of  works  of  art  standing  in  or  upon 
the  streets  or  public  places,  provided  that  the  reproduction  is 
not  in  the  artistic  form  of  the  original  (a). 

(a)  In  a  case  in  which  it  was  decided  that  the  frescoes  in  the  chapel  of  William 
Tell,  which  is  closed  on  three  sides  bat  can  be  seen  into  from  the  street,  could  be 
reproduced  by  any  one  as  being  in  a  "public  place/'  the  Court  of  Cassation 
remarked  that  "  the  fundamental  idea  of  this  provision  is  that  works  of  art  which, 
from  the  manner  in  which  they  are  erected  or  placed,  form  an  integral  part  of  the 
panorama  of  a  town  or  landscape  and  which  can  be  seen  by  any  one  upon  public 
places  or  in  public  streets,  have  fallen  into  public  domain  "  {Benziger  v.  8ehlvmpfy 
20th  July,  1899).  The  Swiss  courts  seem  to  consider  the  preposition  "in"  to 
belong  to  streets  and  "  upon  "  to  public  places,  so  that  it  is  not  lawful  to  reproduce 
works  of  art  standing  on  private  property,  though  the  public  may  have  general 
access  to  a  place  from  whence  they  can  be  viewed  (Court  of  Cassation,  15th  Dec. 
1898,  Union  Photograpkique  v.  Brunner). 


COPYRIGHT  IN   FOREIGN   COUNTRIES.  651 

(8)  The  reproduction  or  carrying  out  of  plans  or  drawings  Part  vi. 
of  buildings  or  parts  of  buildings  already  built,  in  so  far  as  switekr- 
these  buildings  have  not  an  artistic  character.  LAyp* 

The  following  are  not  infringements  of  dramatic  and  musical 
copyright : 

(9)  The  insertion  in  a  special  collection  intended  for  schools 
or  churches,  of  small  musical  compositions  already  published, 
with  or  without  the  original  words,  on  condition  that  the 
source  be  indicated. 

(10)  The  performance  or  representation  of  dramatic,  musical, 
or  dramatic-musical  works,  organized  without  a  pecuniary  aim, 
even  when  admission  is  by  payment  to  cover  expenses  or  for  a 
work  of  charity  (a). 

(11)  The  reproduction  of  musical  works  by  musical  boxes 
and  other  analogous  instruments  (b). 

Arts.  12  and  13  deal  with  the  penalties  for  infringements,  Penalties, 
which  vary  according  to  whether  the  piracy  is  committed 
knowingly  or  by  gross  negligence,  or  without  gross  negligence. 
In  the  former  cases  damages  and  fines  are  payable,  in  the 
latter  only  an  injunction  and  payment  of  profits  may  be 
demanded.  Imitation  of  the  firm,  name,  or  mark  of  the 
author  may  be  visited  with  fine  or  imprisonment. 

Art.  16.  As  soon  as  proceedings  are  commenced,  the  judge 
may  order  any  necessary  provisional  measures  (provisional 
seizure,  security,  an  injunction,  &c). 

Art.  17.  Neither  civil  nor  criminal  proceedings  can  be  taken 
after  the  lapse  of  a  year  from  the  time  when  the  author  or  his 
representatives  knew  of  the  piracy  or  reproduction  and  the 
name  of  the  offender,  and  not  in  any  case  after  five  years  from 
the  day  of  the  publication,  representation,  or  putting  on  the 
market  of  the  pirated  work. 

Art  18.  The  judge  may  at  his  discretion,  order  confiscation 
of  pirated  works,  both  against  the  infringer,  the  importer,  and 
the  retailer,  and  also  of  implements  specially  intended  for 
piratical  purposes. 

In  the  case  of  the  performance  or  representation  of  a  musical, 
dramatic,  or  dramatic-musical  work,  the  judge  may  order  con- 
fiscation of  the  receipts. 

The  products  of  these  confiscations,  or  the  confiscated  receipts, 
may  be  applied  in  payment  of  the  oivil  compensation  adjudged 
to  the  proprietor. 

(a)  This  clause  seems  to  open  a  wide  door  to  piracy.  What  are  the  "  expenses  " 
to  cover  which  payment  may  be  received  ? 

b)  According  to  the  commentators  eolians  aud  piauolas  are  not  "  analogous 
instruments." 
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Part  VI.         Art.   19.    This  law   applies   to  all  writings,  works  of  art, 

Switzkb-    dramatic,  musical,  or  dramatic-musical  compositions  published 

hAMV-      or  appeared  before  the  coming  into  force  of  this  law,  even 

Retrospective  when  such  works  have  not  by  cantonal  law  enjoyed  any  pro- 

action.  tection  against  piracy,  reproduction,  or  public  representation. 

The  time  already  elapsed  since  publication  shall  be  taken 

into  account  in  calculating  the  period  of  protection. 

But  no  proceedings,  whether  criminal  or  civil,  under  the 
present  law  can  be  founded  on  reproduction  made  before  the 
coming  into  operation  of  this  law ;  on  the  other  hand,  the  sale 
of  these  reproductions  after  such  date  is  not  permitted,  except 
under  agreement  with  the  author,  or  unless  in  default  of  agree- 
ment, the  proprietor  of  these  reproductions  shall  pay  the 
compensation  fixed  by  the  federal  courts. 

Art  20.  The  prolonged  period  of  protection  given  by  Art.  2, 
over  the  protection  formerly  given,  is  granted  in  favour  of  the 
author  or  his  heirs ;  but  not  in  favour  of  the  publisher  or  any 
other  assign.  But  if  the  period  of  protection  provided  by  this 
law  is  on  the  other  hand  shorter  than  that  provided  by  legal 
provisions  previously  existing,  the  rights  acquired  under  such 
provisions  still  remain  in  force. 

Art.  21.  This  law  comes  into  operation  on  the  1st  of  January, 
1884. 

A  regulation  for  the  execution  of  this  law  was  issued  on  the 
28th  of  December,  1883. 
Rogittten.  This  provides  for  the  keeping  of  two  registers  at  Berne :  one 

for  works  which  must  be  registered,  i.e.,  posthumous  works, 
works  published  by  a  canton,  a  corporation  or  society,  and 
also  works  of  photography. 

Secondly,  a  register  for  other  works  of  which  the  registration 
is  optional. 

The  formalities  to  be  exercised  on  registration,  &c,  are 
carefully  provided  for. 

Foreigners  may  register  if  domiciled  in  Switzerland  or  if 
their  works  have  appeared  there,  or  if  their  country  treats  on 
the  same  footing  works  published  in  Switzerland.     The  Swiss 
Federal  Code  on  obligations  of  1882  contains  special  provisions 
relating  to  publishing  agreements:  Arts.  372  to  391. 
Work*  of  art       A  regulation  of  3rd  April,  1897,  declares  that  no  one  may 
ColSfoSfm-10  C0Py  wor^s  °*  art  belonging  to   the  Confederation  without 
tion.  authorization,  and  prescribes  rules  for  obtaining  such  authori- 

zation. 
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PART  VI. 

Rights  of  Foreigners.  Switzer- 

land. 

Article  10  of  the  law  of  22nd  April,  1883,  is  as  follows: 

"  The  provisions  of  this  law  are  applicable  to  all  works  th$  Provisions  of 
authors  of  which  are  domiciled  in  Switzerland,  no  matter  where lawof  188S 
the  work  has  appeared  or  been  published :  also  to  works  which 
have  appeared  or  been  published  in  Switzerland,  the  authors 
of  which  are  foreigners. 

"  The  author  of  a  work  made  or  published  abroad  who  is 
not  domiciled  in  Switzerland,  enjoys  the  same  rights  as  the 
author  of  a  work  made  in  Switzerland,  if  this  latter  be  treated, 
in  this*  foreign  country,  on  the  same  footing  as  the  author  of  a 
work  made  in  the  said  country." 

Switzerland  was  the  chief  originator  of  the  Berne  Convention  Treaties  and 
of  1886,  to  which  she  was  an  original  party.  She  has  also  Conventionp- 
ratified  the  Additional  Act  of  Paris  and  the  Interpretative 
Clause.  By  a  presidential  proclamation,  dated  the  1st  July, 
1891,  she  was  declared  to  fulfil  the  conditions  necessary  to 
entitle  her  to  the  benefit  of  the  Chace  Act,  1891 :  and  she 
has  a  copyright  treaty  with  Japan,  dated  the  10  th  November, 
1896. 

MONACO   (PRINCIPALITY   OF). 

Monaco  joined  the  Berne  Convention  on  the  30th  of  May,  Law  of  27th 
1889,  and  by  an  ordinance  of  the  27th  September,  1889,  the  Feb' 1889- 
Convention  was  ordered  to  be  registered  in  the  Superior  Court, 
to  the  end  that  it  might  be  fully  carried  into  operation  in  the 
Principality.  The  English  Order  in  Council  of  the  28th 
November,  1887,  was  on  the  15th  October,  1889,  extended  to 
Monaco. 

Previously  to  the  accession,  namely,  on  the  27  th  February, 
1889,  a  sovereign  ordinance  was  issued  for  the  protection  of 
artistic  and  literary  works  (a),  which  has  since  been  modified 
in  some  particulars  by  ordinance  of  3rd  June,  1896  (6).  The 
law  of  1889  provides  that : 

Art.  1.  Literary  and  artistic  copyright  is  to  be  placed  under 
the  protection  of  the  law,  and  regulated  as  follows : 

Art.  2.  Literary  and  artistic  works  include  books,  pamphlets,  Definition 
and  writings  of  all  kinds,  dramatic  or  dramatic-musical  works, clauBe* 

(a) '  Lois  francaises  et  6trangeres,'  par  M.  Lyon  Caen,  from  which  work  this 
translation' is  taken. 

(ft)  The  ordinance  first  referred  to  came  into  operation  on  1st  July,  1889,  and 
is  retrospective  as  to  all  works  not  then  fallen  into  the  public  domain 
(Arts.  36  aid  87). 


654 
Part  VI. 
Monaco. 


THE   LAW   OP  COPYRIGHT. 

musical  compositions  with  or  without  words ;  works  of  drawing, 
painting,  sculpture,  and  engraving ;  lithographs,  photographs, 
illustrations,  and  geographical  charts;  plans,  sketches,  and 
plastic  works  relating  to  geography,  topography,  architecture, 
and  sciences  in  general;  in  short,  every  production  of  the 
domains  of  literature,  science,  and  art,  which  can  be  published 
by  any  method  of  printing  or  reproduction. 


Duration. 


Dramatic 
works. 


Works  of 
collabora- 
tion. 


Assignment. 


Right  of 
heirs 


Title  I. — Copyright  in  Literary  and  Artistic  Works. 

Art.  3.  The  author  of  a  literary  or  artistic  work  has  alone, 
during  his  life,  the  right  of  publishing  or  reproducing  it,  or 
authorizing  publication  or  reproduction  in  any  manner  or 
form. 

Art.  4.  The  author  of  a  literary  work  has  further  the  ex- 
clusive right  of  translation. 

Art.  5.  A  duly  authorized  translator  has  the  same  rights 
respecting  his  translation  as  the  author  of  an  original  work. 
But  in  the  case  of  a  work,  the  right  of  translation  of  which  has 
become  public  property,  he  cannot  oppose  the  same  work  being 
translated  by  others. 

Art.  6.  No  dramatic  or  dramatic-musical  work  may  be  pub- 
licly performed  or  represented  without  the  consent  of  the 
author  (a). 

Art.  7.  In  the  case  of  literary  and  artistic  works  created  in 
collaboration  and  forming  an  indivisible  whole,  the  exercise  of 
the  copyright  is  to  be  regulated  by  agreement.  In  default,  no 
one  of  the  collaborators  can  exercise  his  rights  separately, 
power  being  reserved  to  the  Superior  Court  to  decide  in  case 
of  disagreement,  and  to  order  such  measures  as  it  may  think 
useful  for  securing  the  rights  of  each  author. 

A  work  composed  of  words  and  music  is  not  to  be  reckoned 
indivisible.  The  author  and  composer  each  as  to  his  own  part 
may  turn  them  to  account  separately  by  publication,  translation, 
or  public  performance,  but  neither  may  enter  into  an  agreement 
with  a  new  collaborator. 

Art.  8.  Copyright  can  be  transferred  voluntarily  or  for  value, 
and  is  transmissible  by  will  or  intestacy,  in  whole  or  in  part, 
in  conformity  with  the  Civil  Code. 

But  in  the  case  of  assigns,  heirs,  irregular  successors,  and 
legatees,  the  duration  is  limited  to  fifty  years  from  the  death 
of  the  author. 

(a)  This  rule  originally  applied  to  unpublished  musical  works,  and  required 
a  reservation  of  copyright  to  be  on  copies  of  the  works,  but  the  article  has 
been  altered  by  the  ordinance  of  3rd  June,  1896. 
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In  the  case  of  a  work  of  collaboration,  the  commencement  of  Part  vi. 
this  period,  for  the  benefit  of  all  persons  entitled,  is  deferred  to  Monaco. 
the  death  of  the  last  survivor  of  the  collaborators. 

Art.  9.  The  proprietors,  by  succession  or  otherwise,  of  a  post-  Posthumous 
humous  work  enjoy  copyright  for  fifty  years  from  the  day  of wor  ** 
publication,  but  if  they  include  the  work  in  a  new  edition  of 
works  already  become  public  property,  they  incur  forfeiture. 

Art.  10.  The  publisher  of  an  anonymous  or  pseudonymous  Anonymous 
work  is  considered,  as  regards  third  parties,  to  be  the  author.  works- 
If  the  author  discloses  his  identity  ahd  proves  his  title,  he 
resumes  all  his  rights. 

Art.  11.  The  rights  recognised  to  authors  and  their  repre- What  are  not 

An  infrinffA 

sontatives  by  the  preceding  articles  are  subject  to  the  following  ment§ 
modifications : 

(1)  Articles  in  newspapers  may  be  reproduced  in  the  original 

or  in  translation,  on  condition  that  the  source  is 
indicated  (with  the  author's  name,  if  the  article  be 
signed)  unless  this  is  expressly  prohibited  by  the 
authors  or  publishers  (a). 

(2)  Literary  and  artistic  works  may  be  borrowed  from  and 

the  part  taken  published,  when  the  publication  is  for 
purposes  of  instruction,  or  has  a  scientific  character 
or  forms  a  chrestomathy  (a). 

(3)  Art.  6  does  not  apply  to  musical  performances  occurring 

in  civil  and  religious  solemnities,  or  in  the  open  air 
gratuitously  to  the  public,  nor  to  performances  or 
representations   for   charitable    purposes    and    duly 
authorized  in  this  behalf  by  government. 
Art.  12  (6).  Literary  and  artistic  works  are  not  liable  to  exe- 
cution so  long  as  they  have  not  been  published  or  exposed  to 
sale. 

Art.  13.  Nevertheless,  figurative  works  of  art  are  subject  to 
execution  when  they  have  been  exposed  to  public  or  private 
exhibition  or  their  author  has  voluntarily  ceased  to  keep 
them. 

Art.  14.  Alienation  of  a  work  of  art  does  not  carry,  of  itself, 

the  right  of  reproduction,  but  in  the  case  of  a  portrait  or  bust 

executed  on  commission,  the  right  of  reproduction  passes  with 

the  alienation,  in  the  absence  of  agreement  to  the  contrary. 

Art.  15.  In  no  case  is  the  proprietor  of  a  work  of  art 

(a)  This  clause  is  as  modified  by  the  ordinance  of  3rd  June,  1896. 

(b)  Articles  12  to  16  are  new.  Until  1896  authors  had  to  comply  with  certain 
formalities  before  they  could  secure  their  copyright.  The  clauses  requiring  these 
were  repealed  by  the  ordinance  of  3rd  July,  1896. 
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compellable  to  put  it  at  the  disposal  of  its   author   or   his 
representatives  to  enable  him  or  them  to  reproduce  it. 

Art.  16.  The  author  of  a  literary  or  artistic  work  need  not 
comply  with  any  formality  to  enjoy  the  rights  conferred  by 
this  ordinance. 


•Title  II. — Offences  against  Copyright, 
and  prosecution. 


Their  repression 


Piracy.  Art.  17.  Every  publication  or  reproduction,  in  whole  or  in 

part,  of  a  literary  or  artistic  work  produced  in  bad  faith  in 
defiance  of  copyright,  constitutes  the  offence  of  piracy. 

In  particular  the  following  acts  are  prohibited  under  this  head : 

The  publication  of  works  known  as  adaptations,  musical 
arrangements,  and  generally  of  passages  taken  from  literary 
or  artistic  works,  with  variations,  additions,  or  curtailments, 
which  retain  the  characteristic  features  without  presenting  the 
character  of  a  new  original  work. 

But  the  fabrication  and  sale  of  instruments  mechanically 
reproducing  musical  airs  which  are  private  property,  do  not 
constitute  the  offence  of  piracy  (a). 

Art.  18.  The  fraudulent  application  on  a  work  of  literature 
or  music,  or  an  object  of  art,  of  the  name  of  an  author,  or 
any  distinctive  sign  adopted  by  him  to  denote  his  work,  is 
equivalent  to  piracy. 
Remedies.  Articles  19  to  31  relate  to  the  author's  remedies  for  in- 

fringements. The  infringer  may  be  ordered  to  pay  fines  of 
varying  amounts,  also  damages,  and  piracies  may  be  con- 
fiscated. Foreigners  must  always  give  security  before  insti- 
tuting proceedings. 
Regulations.  The  following  regulations  were  prescribed  on  the  20th  May, 
1889 : 

Art.  1.  A  register  is  opened  at  the  Secretarial  Department 
for  registration  of  the  declarations  required  by  Arts.  13  and  14 
of  the  law  of  1889  (ft). 

The  register  is  established  according  to  Form  As  annexed, 
with  an  alphabetical  index  to  be  filled  in  daily. 

Art.  2.  The  declaration  must  be  in  writing  in  the  French 
language  in  duplicate  according  to  Form  B.,  and  may  be  sent 
post  free. 

Art.  3.  It  must  emanate  from  the  author  or  his  representa- 
tives, or  the  attorney  of  the  rightful  owner.     In  this  last  case 

(a)  Art.  S  of  the  Protocol  to  the  Berne  Convention. 

(b)  Now  repealed. 
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the  special  authority  must  be  appended  to  the  papers,  and    Paetvi. 
specially  mentioned  in  the  register.  Monaco. 

Nevertheless,  neither  the  right  of  the  person  making  the 
declaration  nor  the  truth  thereof  is  subject  to  any  previous 
inquiry,  and  registration  is  made  at  the  author's  own  risk. 

Art.  4.  In  the  case  of  works  published  in  successive,  but 
not  periodical  parts,  a  declaration  must  be  made  for  each  part 
appearing  at  a  distinct  tim.e. 

Art.  5.  The  performance  of  the  prescribed  formalities  is 
shown  by  a  certificate,  Form  C,  appended  to  the  foot  of  one  of 
the  original  declarations,  which  is  returned  to  the  person 
making  it. 

The  other  original  is  preserved  in  the  Secretarial  Depart- 
ment with  the  papers,  which  ought  to  be  appended. 

Art.  6.  Any  person  may  consult  the  register  and  papers 
relating  to  a  registration,  and  make  extracts,  which  will  be 
certified  on  request. 

Rights  of  Foreigners. 

Art.  33  provides  as  follows  : 

The  provisions  of  this  law  shall  be  applicable,  to  the  foreign  Foreigner*. 
author  of  a  literary  or  artistic  work,  whether  published  in  the 
principality  or  not,  and  his  representatives,  according  to  the 
rights  which  are  or  are  not  granted  to  subjects  of  Monaco  by 
the  laws  and  treaties,  either  of  the  country  of  origin  of  the 
foreign  author,  or  the  country  of  first  publication,  when  that 
takes  place  out  of  the  country  of  the  author. 

In  this  last  case,  if  the  first  publication  is  made  simul- 
taneously in  several  countries,  the  foreigner's  rights  shall  be 
measured  by  the  laws  which  give  the  shortest  period  of 
protection. 

Art.  34.  A  foreigner  shall  not  be  allowed  to  claim  in 
Monaco  more  extended  rights  than  those  secured  to  subjects 
of  Monaco  by  the  laws  of  Monaco. 

Art.  35.  The  rights  of  foreigners  are  only  conditional  upon 
the  accomplishment,  in  the  country  of  first  publication  of  the 
work,  of  the  conditions  and  formalities  imposed  by  the  legis- 
lation of  that  country,  but  in  case  of  dispute  a  certificate  by 
the  competent  authority  that  these  have  been  complied  with 
may  be  required  (a). 

Monaco,  as  we  have  already  noted,  is  a  party  to  the  Berne 
Convention,  and  has  also  ratified  the  Additional  Act  of  Paris 

(a)  This  article  is  a  modification  of  the  article  in  the  law  of  1889,  which  only 
dispensed  with  formalities  when  such  were  imposed  in  the  country  of  origin. 

2   T 
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partVI.    and  the  Interpretative  Clause.     Her  only  treaty,  concluded 
turkey,    with  France  on   9th  November,  1865,  is  now  of  secondary 
importance. 

TURKEY. 


Former  and 
present  law. 


Law  of  11th 
Sept, 1872. 


Duration. 


Before  the  year  1872  the  copyright  of  authors  was  pro- 
tected by  two  decrees  of  January  1850,  and  19th  April,  1857. 
The  first  applied  only  to  authors  paid  by  government,  the 
second  was  general.  These  measures  were  very  imperfect,  and 
merely  made  a  publisher  liable  to  damages  for  issuing  more 
copies  of  a  work  than  had  been  agreed  upon  between  himself  and 
the  author.  The  right  was  also  reserved  to  the  State  of  publish- 
ing any  work  which  it  should  think  proper  to  publish, on  payment 
of  an  indemnity,  the  amount  to  be  fixed  by  the  State  itself,  to 
the  author.  In  the  year  1872,  however,  a  copyright  law  was 
sanctioned  by  the  Sultan.  The  provisions  of  this  law  are 
simple  but  comprehensive : 

Art.  1.  Every  person  may  print  every  kind  of  book.  All 
monopoly  is  suppressed. 

Art.  2.  By  way  of  reward,  and  that  his  example  may  be 
followed,  every  author  shall  have  the  privilege  for  life  of 
printing  his  works.  No  other  person  shall  be  able  to  print 
them  up  to  the  death  of  the  author. 

Art.  3.  In  case  the  author  shall  not  be  able  himself  to  have 
his  work  printed,  he  shall  have  the  right  of  selling  by  agree- 
ment his  privilege  of  printing  to  any  person  whatsoever  on 
such  conditions  and  at  such  price  as  he  may  consider  suitable. 

Art.  4.  The  agreement  for  sale  must  be  communicated  to 
the  Council  of  Public  Education. 

AH.  5.  If  the  Government  shall  be  of  opinion  that  the 
printing  of  a  work  is  necessary,  the  work  shall  be  printed  after 
the  author  has  received  a  suitable  remuneration  through  the 
said  council. 

Art.  6.  Printing  a  larger  number  of  copies  of  a  work  than 
has  been  agreed  is  forbidden.  Accordingly  any  person  who 
violates  this  provision,  shall  be  considered  purely  and  simply 
as  a  man  who  has  committed  a  theft,  and  shall  be  punished 
by  the  penalties  by  the  law  prescribed  against  thieves. 

The  following  additional  articles  were  subsequently  added: 

Every  author  shall  obtain  on  request  the  privilege  of  re- 
straining the  printing  and  publication  of  his  work  by  any 
other  person  for  forty  years  from  publication,  and  also  of 
restraining  the  translation,  without  his  permission,  of  his  work 
on  condition  that  he  has  expressly  reserved  the  right  of  trans- 
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lation  in  the  preface,  on  the  cover,  or  in  some  other  part  of    ?***  VI. 
the  work.  Turkey. 

If  the  author  die  before  the  expiration  ot  forty  years,  his 
privilege  for  the  unexpired  period  shall  pass  like  his  other  pro- 
perty to  his  heirs.  The  author  or  his  heirs  may  assign  their 
privilege  in  whole  or  in  part.  If  the  purchaser  die  before  the 
expiration  of  forty  years,  he  may  transmit  the  privilege  to  his 
heirs  for  the  unexpired  period. 

The  rights  of  a  translator  are  identical  with  those  of  an  Translation. 
author,   except  that  the  duration  is  for  twenty  years  only. 
Then  any  other  person  may  obtain  the  right  of  translating  the 
same  work. 

When  the  State  has  bought  from  the  author  and  translators 
of  a  work  their  privilege,  or  they  have  granted  it  to  the  State, 
the  printing  of  the  work  shall  not  be  authorized  by  the  Ministry 
of  Public  Education  before  deposit  at  the  Treasury  of  the  sum 
fixed  by  the  State. 

Persons  who  print  works  of  which  the  publication  and  print- 
ing are  the  subject  of  privilege,  shall  be  prosecuted  in  accord- 
ance with  Art.  241  of  the  Penal  Code. 

Art.  241  of  the  Penal  Code  provides  that  a  person  is  guilty  Punishment 
of  piracy  who  prints,  or  causes  to  be  printed,  m  books  in for  offences- 
defiance  of  the  laws  and  regulations  on  the  property  of  authors, 
or  who  shall  prepare  or  cause  to  be  prepared  any  article  for 
which  an  exclusive  privilege  has  been  granted,  whether  to 
private  individual  or  a  society.  Pirated  works  or  articles  shall 
be  confiscated  for  the  benefit  of  the  author  or  possessor  of 
the  privilege,  and  the  pirate  shall  be  punishable  with  a  fine  of 
5  to  200  mSdjidie  (a). 

The  introduction  on  to  Turkish  territory  of  productions  of 
this  kind  pirated  in  a  foreign  country,  shall  also  be  punishable 
with  a  fine  of  5  to  100  mSdjidies,  and  the  penalty  against  the 
person  who  knowingly  sells  them  shall  be  a  fine  of  1  to  25 
m6djidies. 

Further  new  regulations  were  added  on  the  28  th  March, 
1875. 

Art.  1.  A  privilege  of  four  years  shall  be  granted  to  any  Special 
one  wishing  to  print  works  of  large  size,  when  the  author  or  worka- 
the  owner  of  the  privilege  or  their  heirs  are  dead. 

Art.  2.  For  a  book  to  be  considered  as  of  large  size  and 
obtain  this  privilege,  the  entire  work  whether  in  one  volume  or 
in  several  parts  or  volumes  must  contain  not  less  than  800 
pages,   and   not   less   than   thirty-seven   lines   to    the    page. 

{a)  Gold  m£djidie,  worth  about  18*. 
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Part  vi.    Privilege  shall  not  be  granted  in  the  case  of  works  not  ful- 
Turkey,    filling  these  conditions. 

Art.  3.  Where  (such)  a  privilege  is  demanded  for  a  work 
containing  plans,  geographical  charts,  or  artistic  designs,  the 
work  must  contain  200  pages  of  twenty-one  lines,  and  fifty 
plates. 

Art.  4.  At  the  request  of  the  persons  who  have  obtained  a 
privilege  for  such  works,  the  works  may  be  divided  into  such 
number  of  volumes  or  parts  as  they  please. 

Art.  5.  When  a  work  for  which  a  privilege  has  been  granted 
has  not  been  completely  published  within  a  year  and  a  half, 
by  the  act  or  omission  of  the  possessor  of  the  privilege,  the 
privilege  shall  be  annulled  and  may  be  granted  to  any  other 
person  requesting  it.  The  original  holder  of  the  privilege  may 
bring  an  action  for  damages  against  the  printer,  if  the  delay  be 
caused  by  the  act  or  omission  of  the  latter. 

Art.  6.  On  the  death  of  persons  who  have  obtained  a  privi- 
lege under  these  artioles,  their  entire  rights  shall  pass  to  their 
heirs. 
Press  Law.  By  Article  19  of  the  Press  Law  of  the  18th  January,  1888, 

which  repeals  the  earlier  law  of  1857,  no  work  can  be  printed 
without  tfce  permission  of  the  Ministry  of  Public  Education. 
Immediately  after  printing,  the  printer  must  send  written  in- 
formation of  the  title  of  the  work  and  the  number  of  copies 
printed  to  such  Ministry. 
Deposit.  Two  copies  of  all  printed  works  must  before  their  publication 

be  deposited  in  Constantinople  with  such  Ministry,  in  the  pro- 
vinces with  the  local  administration.  The  deposit  must  be 
accompanied  by  a  declaration  signed  by  the  printer,  giving  the 
title  of  the  book  and  the  number  of  copies  printed. 


Rights  of  Foreigners. 

Foreigners.  The  above  provisions  only  relate  to  works  printed  in  Turkey 
and  regulate  the  relations  between  natives  or  between  natives 
and  foreigners,  which  must  be  determined  by  the  Ottoman 
tribunals  alone.  But  as  between  two  foreigners  the  consular 
jurisdiction  may  be  invoked,  and  it  would  seem  that  copyright 
is  capable  of  being  protected  in  Turkey  upon  similar  principles 
as  in  Egypt,  the  consular  tribunal  of  the  defendant's  country 
being  the  competent  tribunal  (a).  Turkey  has  no  copyright 
treaties. 

(a)  See  "  Egypt,"  post,  and  4  Le  Droit  d'Auteur.'  1895,  p.  166. 
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Part  VI. 
RUSSIA.  Russia. 


In  Russia  (except  Finland)  literary  copyright  is  regulated  by  Literary 
the  Penal  Code  of  1832,  and  the  ukases  of  26th  January,  1846,coPy»sht 
and  of  7th  May,  1857,  which  were  reissued  in  1887. 

Speeches  and  lectures  are  comprised  in  works  of  literature  (a),  what 
Translations  are  protected  like  original  works,  and  an  author  protected, 
cannot  prevent  another  person  from  publishing  a  translation  of 
his  work  without  the  addition  of  the  original  text  (ft),  but  an 
exception  is  made  in  favour  of  authors  of  scientific  works 
involving  research.  Such  authors  may  reserve  the  right  of 
translation  but  must  make  use  of  it  within  two  years. 

Private  letters  cannot  be  published  without  the  mutual  con- 
sent of  the  writer  and  receiver. 

The  copyright  in  musical  compositions  is  the  same  as  in 
literary  works,  and  no  musical  composition  can  be  arranged 
for  or  adapted  to  another  instrument  without  the  consent  of 
the  composer. 

The  first  publishers  of  ancient  manuscripts  are  protected. 

Copyright  lasts  for  the  life  of  the  author,  and  after  his  death  Duration, 
is  enjoyed  by  his  heirs  or  assigns  for  fifty  years.     In  the  case 
of  posthumous  works  this  term  only  commences  to  run  from 
the  date  of  publication.     Learned  societies  have  the  exclusive 
right  of  reproduction  for  fifty  years  from  date  of  publication. 

Authors  must  register  their  works  in  order  to  secure  the  Registration, 
copyright,  but  no  deposit  of  a  copy  is  required.     Every  assign- 
ment of  copyright  must  be  in  writing  (c). 

The  assignment  of  a  work  to  a  publisher  gives  him  the  right  Assignment, 
to  publish  only  one  edition,  unless  a  stipulation  to  the  contrary 
be  expressly  made.  Five  years  after  the  Censure  Office  has 
authorized  the  sale  of  this  edition,  the  author  or  his  heirs  may 
publish  a  new  one.  The  author  may  also  publish  a  new  edition 
before  the  expiration  of  these  five  years  if  he  has  made  changes 
m  or  additions  to  his  work  to  an  amount  equal  to  two-thirds 
of  the  whole.  The  author  of  articles  in  reviews  and  periodicals 
retains  the  right  to  publish  them  in  a  separate  form  unless 

(a)  There  is  no  definition  of  this  expression,  and  the  whole  law  is  loosely  drafted 
and  difficult  to  interpret.  Articles  on  the  Russian  law  are  to  be  found  in  *  Le 
Droit  d'Auteur'  1894  (p.  168)  and  1897  (p.  99.)  There  is  some  prospect  of  a  new 
law  on  copyright  being  promulgated  in  Russia  before  long,  but  at  present  the 
country  is  one  of  the  happy  hunting-grounds  of  the  literary  pirate. 

(()  Court  of  Cassation,  30th  Jan.,  1891.  A  translation  to  be  a  piracy  of  the 
original  work  must  be  "  consecutive  and  word  for  word" !  (Art.  16).  In  practice, 
a  Russian  author  does  not  attempt  to  prevent  translations  of  his  works,  but  only 
complains  that  the  translator  so  often  mutilates  his  work. 

(c)  The  censorship  law  is  also  very  strict 
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there  be  an  agreement  to  the  contrary.  Manuscripts  cannot 
be  seized  by  creditors. 

No  prosecution  for  piracy  can  take  place  except  on  the 
complaint  of  the  injured  party,  and  the  complaint  must  be 
formulated  within  two  years  from  the  commission  of  the 
offence,  or  within  four  years  if  the  plaintiff  reside  abroad.  The 
trial  is  held  in  the  courts  of  the  province  in  which  the  defen- 
dant is  domiciled. 

Besides  confiscation  of  pirated  copies,  damages  may  be 
awarded  to  the  plaintiff  in  cases  of  piracy. 

Any  person  guilty  of  the  fraudulent  publication  in  his  own 
name  of  the  work  of  another,  or  of  selling  a  manuscript,  or  the 
right  of  publishing  it,  to  several  persons,  was,  by  Article  742 
of  the  Penal  Code  of  1832,  liable  to  deprivation  of  his  civil 
rights,  to  corporal  punishment,  and  to  transportation  into 
Siberia  in  addition  to  the  pecuniary  penalties.  But  the  Penal 
Code  of  1857  does  not  contain  this  provision. 

There  are  no  provisions  regulating  the  right  of  representation 
of  dramatic  and  musical  works,  except  a  special  regulation  of 
the  13th  November,  1827,  relating  to  dramatic  pieces  and 
operas  admitted  to  the  imperial  theatres. 

The  same  laws  which  regulate  literary  copyright  apply  also 
to  artistic  copyright.  Pictures,  drawings,  engravings,  maps, 
statues,  and  other  works  of  art  (a)  enjoy  the  same  protection 
as  works  of  literature.  An  architect's  plans  are  also  his  pro- 
perty, and  it  is  not  lawful  to  construct  a  building  on  the  lines 
of  another  designed  by  some  one  else. 

It  is  unlawful  to  reproduce  a  picture  or  any  part  of  it  by  the 
same  process  without  the  artist's  consent,  or  to  copy  it  by 
engraving  or  drawing. 

A  sculptor's  work  may  not  be  reproduced  by  a  cast,  nor  in 
marble,  nor  in  the  form  of  a  medallion,  nor  by  an  engraving, 
so  long  as  the  reproduction  is  on  the  same  scale  as  the  original. 
A  sculptor  is  not  allowed  to  copy  portions  of  the  work  of 
another  sculptor  in  order  to  introduce  them  in  his  own  work. 

In  any  case  a  piece  of  sculpture  may  be  reproduced  by  a 
painting,  and  vice  versd. 

Works  of  art  belonging  to  the  government  may  be  repro- 
duced without  consent  of  the  artist. 

The  free  use  of  works  of  art  for  application  to  industrial 
purposes  is  allowed  by  the  law  of  11th  July,  1864. 

Portraits  and  family  pictures  cannot  be  reproduced,  even  by 
the  artist,  without  the  consent  of  the  owners. 

(a)  But  not  photographs. 
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All  assignments  of  the  right  of  reproduction  must  be  in  Pabtvi. 
writing ;  on  the  death  of  an  artist  the  assignee  or  legatee  of  the  Russia. 
right  of  reproduction  must  give  notice  to  the  heirs  within  a  ^gn^t 
year,  or,  if  he  reside  abroad,  within  two  years. 

When  an  artist  assigns  or  bequeaths  his  artistic  copyright 
in  a  work,  or  the  work  itself,  the  copyright  passes  completely 
to  such  assignee  and  his  heirs ;  but  if  the  work  be  of  such  a 
nature  that  it  can  be  reproduced  in  a  complete  collection  of 
the  artist's  works,  the  law  reserves  to  him  the  right  to  insert 
it  in  such  collection.  Works  of  art  may  be  sold  to  pay  the 
artist's  creditors,  but  in  such  case  the  copyright  does  not  pass. 

An  artist  in  order  to  secure  his  copyright  must,  before  pub-  Registration, 
lication,  duly  register  it  in  his  district  with  a  detailed  descrip- 
tion.   The  fact  of  registration  is  then  gazetted  by  the  Academy 
of  Arts. 

Rights  of  Foreigners. 

The  only  international  protection  expressly  accorded  in  Foreigners. 
Russia  is  in  respect  of  musical  compositions  (a),  and  that  is  of 
a  very  limited  character.  Musical  compositions  published 
abroad  are  protected  only  if  they  belong  to  authors  of  Russian 
nationality  or  resident  in  Russia.  The  protection  accorded  to 
other  works  published  by  Russian  subjects  abroad,  or  by 
foreigners  in  Russia,  is  uncertain,  and  is  a  question  that  . 
appears  never  to  have  come  before  the  Russian  courts.  Works 
published  by  foreigners  abroad  are  not  protected  (b). 

FINLAND. 

A  separate  and  distinct  law  was  enacted  for  Finland  on  the 
15th  March,  1880,  on  the  right  of  the  author  and  the  artist 
in  the  produce  of  his  work. 

Chap.  I. — On  the  Bight  of  Publication  of  Writings. 

Art.  1.  The  author  of  a  writing  has  the  exclusive  right  of  Literary 
reproducing  it  by  printing  or  otherwise,  and  of  publishing  it  ^py^s*11- 
for  circulation,  whether  it  exists  only  in  manuscript  or  has  been 
already  published,  and  also  of  disposing  of  this  right  of  pub- 
lication by  assignment  or  will. 

After  the  death  of  the  author  the  right  of  publication,  if  it 

(a)  Art.  48  of  ukase  of  1887, '  Le  Droit  d'Auteur '  1894,  p.  168 

(b)  This  appears  to  be  the  construction  placed  by  the  Russian  courts  upon  the 
law  of  1887,  though  Art.  I  is  quite  general  in  its  terms:  "  An  author  or  translator 
has  the  exclusive  right,"  &c. 
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part  vl     has  not  been  transferred  to  any  person,  belongs  to  the  widow 
Finland,    and  heirs,  according  to  the  law  respecting  matrimonial  rights 
and  successions. 
Definition.  Art.  2.  For  the  application  of  this  law,  the  following  are 

equivalent  to  writing:  technical,  geographical,  topographical, 
natural  history,  and  other  drawings  and  pictures,  which  from 
their  principal  aim  cannot  be  considered  works  of  art ;  also 
musical  compositions,  plans  of  buildings  and  other  architectural 
drawings,  drawn  by  the  author  on  his  own  account  or  to  the 
order  of  another.   . 

It  is  permissible  to  build  from  a  published  plan. 
Duration.  Art.  3.  In  the  case  of  published  works,  if  the  author  has 

placed  his  true  name  on  the  title-page  or  any  other  usual 
place,  the  right  of  publication  recognized  by  Art.  1  lasts 
during  the  authors  life  and  fifty  years  after. 

If  the  work  has  not  been  published  in  the  life  of  the  author, 
or  if  a  published  work  does  not  bear  the  name  of  the  author 
as  aforesaid,  the  exclusive  right  of  republishing  lasts  for  fifty 
years  after  the  first  publication.  When  the  author  discloses 
his  true  name,  during  this  period,  on  a  new  edition,  or  by  a 
notice  inserted  three  times  in  the  general  papers  of  Finland, 
the  period  fixed  in  par.  1  of  this  article  applies  also  to  a 
pseudonymous  or  anonymous  work. 
Joint  works.  Art.  4.  When  several  authors  have  jointly  contributed  to  a 
work,  each  as  to  a  distinct  part,  the  one  who  publishes  the 
work  has  the  exclusive  right  of  republication  during  his  life, 
and  his  assigns  during  fifty  years  afterwards,  on  condition  that 
he  places  his  name  on  the  title-page,  or  some  other  usual 
place. 

If  a  work  of  this  kind  has  been  published  by  several  persons 
or  by  a  firm,  or  if  the  person  who  publishes  it  has  not  been 
regularly  named,  the  exclusive  right  of  publication  lasts  for 
fifty  years  from  the  first  publication. 

The  right  of  publication  belonging  to  the  Imperial  University 
of  Alexander,  the  Society  of  Sciences,  and  any  other  association, 
has  the  same  duration. 

Art.  5.  The  right  given  by  Art.  4  to  the  publisher  of  the 
whole  of  a  collaborative  work  is  not  to  stand  in  the  way  of  the 
exclusive  right  belonging  to  each  author,  in  the  absence  of 
agreement  to  the  contrary,  of  publishing  separately  or  under 
another  form,  his  portion  of  the  work  after  the  lapse  of  two 
years  from  the  first  publication  of  the  work  jointly  as  afore- 
said. 

Art,  6.  When  a  work  has  been  published  simultaneously 
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in  several  languages,  named  on  the  title-page,  it  is  considered    part  vi. 
as  composed  in  each  of  the  languages.  Finland. 

A  native  author's  right  of  publication  includes  also  the  Translation 
exclusive  right  of  publishing  a  translation  of  it  in  a  national 
language  during  the  whole  period  of  protection,  and  in  any 
other  language  for  five  years  from  first  publication.   In  Finland, 
Finnish  and  Swedish  shall  be  considered  national  languages. 

If  on  the  title-page  of  the  writing  of  a  foreign  author  the 
right  of  translation  be  reserved,  this  right  lasts  for  five  years 
from  the  first  publication. 

Art.  7.  A  translator  has  the  same  right  in  his  translation 
as  the  author  of  an  original  work. 

Art.  8.  Any  person  who  without  authority  reproduces  or  piracy, 
causes  to  be  reproduced  a  writing  by  printing  or  otherwise,  for  definition  of. 
circulation,  incurs  the  consequences  of  piracy  fixed  in  chap.  4. 

The  unauthorized  reproduction  of  a  writing  with  alterations, 
modifications,  or  additiQns,  not  sufficiently  essential  to  make  it 
a  new  work,  is  also  piracy. 

Art.  9.  The  following  are  not  considered  piracy :  Not  piracy. 

(a)  Literal  quotation  of  detached  parts  of  writings  or  musical 

compositions  already  published. 

(b)  The  insertion  by  way  of  specimen,  in  works  of  larger 

size  and  conceived  on  an  original  plan,  of  selections  of 

prose,  verse,  or  music  already  published,  to  a  limited 

extent,  or  of  short  extracts  from  larger  works,  or  of 

isolated  drawings  or  pictures. 

The  insertion  of  small  works,  extracts,  morceaux  of  music, 

drawings,  or  pictures  of  that  kind,  already  published  by  other 

authors,  in   school    books,  manuals,  collections   of  songs   or 

hymns,  and  other  collections  or  arrangements  intended  for 

instruction,  education,  pious  exercises,  or  any  other  special 

literary  object. 

The  reproduction  of  a  fragment  of  poetry  already  published 
jointly  with  or  as  words  to  a  fragment  of  music,  unless  the 
verses  were  exclusively  intended  to  serve  as  words  for  an  opera 
or  oratorio. 

(c)  The  reproduction  in  a  newspaper  or  a  review  of  isolated 

articles  or  communications,  extracted  from  another 
periodical,  except,  however,  novels  and  scientific  and 
literary  articles  the  reproduction  of  which  has  been 
reserved. 
In  all  the  foregoing  cases  the  original  work  from  which  the 
extract,  Ac.,  is  taken  must  be  clearly  indicated. 

Art.  10.  Any  person  may,  subject  to  the  special  regulations 
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made  on  that  subject,  reproduce  laws  and  general  orders, 
reports  and  notices  officially  published,  the  decisions  of  the 
courts  and  other  authorities,  and  all  other  official  documents 
of  every  kind. 

Art.  11.  Sermons,  lectures,  and  other  analogous  addresses 
delivered  for  purposes  of  instruction,  education,  or  amusement, 
form  the  subject  of  copyright  on  the  same  grounds  as  other 
works  of  literature ;  but  speeches  and  debates  at  the  sittings 
of  the  Land  Tag,  at  synods  and  parish  or  communal  assemblies, 
at  electoral  or  other  public  meetings,  are  subject  to  Art.  10, 
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Chap.  II. — Representation  of  Dramatic  Works  and  Musical 
Works  destined  for  the  Stage. 

Art.  12.  No  dramatic  work  not  yet  published  in  print,  may 
be  represented  on  the  stage  without  the  consent  of  the  author 
or  other  person  entitled  to  copyright.  When  the  work  has 
been  printed  and  published  with  the  name  of  the  author 
properly  given,  and  the  exclusive  right  of  public  representation 
reserved,  this  right  belongs  to  the  author  during  his  life  and 
to  his  representatives  for  fifty  years  after  his  death.  The 
simple  reading  in  public  without  scenic  accessories  is  not  a 
public  representation. 

Any  one  who  has  lawfully  translated  or  arranged  a  dramatic 
work  for  the  stage,  has  for  himself  and  his  representatives  the 
same  copyright  of  the  public  representation  of  his  translation 
or  arrangement.  There  is  a  like  right  over  the  public  repre- 
sentation of  music  composed  for  the  purpose  of  being  performed 
as  an  accompaniment  of  a  scenic  representation. 

Art.  13.  When  the  first  representation  on  the  stage  of  an 
unpublished  work  referred  to  in  Art.  12  takes  place  after  the 
death  of  an  author  and  under  his  name,  or  during  his  life  but 
without  the  author's  name  being  then  or  afterwards  given,  as 
mentioned  in  Art.  3,  the  copyright  fixed  in  Art.  12  shall  last 
for  fifty  years  from  the  first  representation  of  an  unprinted 
work,  or  from  publication  in  print  Any  person  may  publicly 
represent  a  work  put  in  print  without  the  proper  reservation 
of  the  right  of  representation. 

Art.  14.  Copyright  sanctioned  by  Arts.  12  and  13  may  be 
transferred  to  several  persons  at  the  same  time.  If  the  ex- 
clusive right  of  representation  be  assigned  and  the  assignee  does 
not  exercise  it  during  five  consecutive  years,  the  right  returns 
to  the  person  to  whom  copyright  belongs  under  the  foregoing 
provisions. 
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Chap.  III. — Eeproduction  of  Works  of  Art.  Finland. 

Art.  15.  An  artist  has  the  exclusive  right  of  reproducing  Artistic 
his  drawings,  paintings,  or  plastic  works  by  the  same  artistic  work*. 
process  for  the  purposes  of  sale  and  assignment  of  the  right. 

An  artist  has  also  the  exclusive  right  of  causing  his  work 
to  be  reproduced  by  copper  or  steel  engraving  or  etching,  by 
lithography  or  any  other  analogous  means,  or  further  by 
oleography,  casting,  photography,  or  any  other  process  of  the 
aame  kind  and  of  multiplying  reproductions. 

The  right  recognised  to  the  artist  as  aforesaid  belongs  to  Duration, 
him  during  his  life,  to  his  widow,  and  his  heirs  for  fifty  years 
afterwards. 

The  same  right  also  belongs  to  any  person  who  reproduces 
by  copper  engraving,  lithography,  wood  engraving,  or  any 
other  analogous  artistic  process,  a  work  of  art  in  which  no 
exclusive  right  is  subsisting,  without  prejudice  to  the  right  of 
any  other  person  to  make  a  reproduction  of  the  same  original 
by  the  same  or  an  analogous  process. 

Art.  16.  The  reproduction  of  a  work  of  art  is  not  rendered 
lawful  by  the  fact  that  it  is  executed  on  a  larger  scale,  or  in  a 
different  material,  or  with  non-essential  modifications,  suppres- 
sions, or  additions. 

Reproduction  of  drawings  or  paintings  in  a  plastic  art  and 
vice  versd  is  permissible. 

Art.  17.  Any  person  who  takes,  not  to  order,  a  photograph  Photographs, 
from  nature  or  from  a  work  of  art,  the  reproduction  of  which 
is  permitted,  has  for  five  years  the  exclusive  right  of  reproducing 
this  photograph  for  purposes  of  sale  by  means  of  photography, 
on  condition  that  each  copy  bears  his  name  and  the  date  of 
the  year  when  the  first  photograph  was  taken. 

When  a  photograph  is  taken  to  order,  it  cannot  be  repro- 
duced, except  with  the  consent  of  the  person  giving  the  order. 

Art.  18.  The  following  are  not  considered  piracies:  Not  piracy. 

(1)  The  reproduction  of  a  work  of  art  belonging  to  the 

State  or  exposed  in  a  public  place. 

(2)  The  representation  of  a  work  of  art  in  scientific  or 

educational  works. 

(3)  The  use  of  a  work  of  art  as  a  model  by  manufacturers 

or  workmen  in  the  construction  and  ornamentation 
of  furniture  or  other  goods  of  practical  use. 

(4)  The  reproductions  of  works  of  art  by  pupils  for  the 

purposes  of  study. 
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Chap.  IV.— Penalties  of  Artistic  and  Literary  Piracy. 

Art.  19.  Any  person  infringing  another  person's  right  of 
publishing  a  writing,  representing  publicly  on  the  stage  a 
dramatic  work,  performing  music  intended  for  the  stage,  or 
reproducing  or  multiplying  in  any  manner  the  products  of  art, 
or  photographs,  by  usurping  and  illegally  exercising  the  rights 
protected  by  Arts.  1,  2,  4-7,  12,  15-17,  is  liable  to  a  fine  up 
to  2000  markkaa  (a)  and  in  damages:  all  illegal  reproductions 
will  be  seized  and  confiscated,  and  destroyed  or  handed  over 
to  the  proprietor  of  the  copyright  in  reduction  of  damages. 
(Art.  22.) 

Art.  24.  When  several  persons  have  joined  in  committing 
the  offences  provided  against  by  this  law,  each  is  to  be  treated 
according  to  the  general  rules  relating  to  participation  in 
offences. 

Art.  25.  Only  the  injured  party  can  prosecute  for  these 
offences. 

Art.  26.  Fines  decreed  under  this  law  are  to  be  assessed  accord- 
ing to  Art.  1  of  chap.  28  of  the  Code  of  Procedure,  and  con- 
verted, in  case  of  inability  to  pay,  into  imprisonment  with  bread 
and  water  for  a  period  corresponding  to  one-third  of  the  fine. 

Art.  27.  Criminal  proceedings  for  these  offences  cannot  be 
prosecuted  after  the  lapse  of  two  years  from  the  offence.  The 
action  for  damages  is  subject  to  the  ordinary  period  of  pre- 
scription in  the  case  of  actions  for  damages  arising  from  torts. 
An  injured  person  who  desires  to  take  as  compensation  or  to 
buy  the  confiscated  articles,  must  make  his  demand  to  the 
Criminal  Court,  or  at  the  latest  within  three  months  after  the 
decision  in  the  criminal  proceedings  has  become  absolute.  In 
this  last  case,  if  there  has  been  already  a  decision  on  damages, 
the  demand  is  to  be  made  to  the  governor ;  in  other  cases  to 
the  court. 

Chap.  V. — General  Provisions. 

Assignment.  Art.  28.  In  case  of  assignment  of  the  right  of  publishing 
or  preparing  in  any  material  a  work  mentioned  in  this  law 
founded  on  copyright,  there  must  be  drawn  up  a  written  docu- 
ment fixing  the  exact  limits  of  the  grant,  periods,  and  con- 
ditions of  enjoyment :  agreements  thus  made  are  to  be  the  law 
between  the  parties.     The  simple  assignment  of  the  right  of 


Prescription 
of  actions. 


{a)  The  markka  =  one  franc. 
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publishing  a  literary  work  only  carries  the  right  of  publishing    Pabt  ▼*■ 
without  alterations  a  single  edition  of  1000  copies.  Finland. 

In  every  case  where  an  assignment  is  only  of  a  single  edition, 
or  a  fixed  number  of  editions,  the  author  can  resume  the  exer- 
cise of  his  right  immediately  on  the  publication  of  the  last 
edition  and  without  waiting  till  it  is  exhausted,  on  condition 
that  he  buys  at  trade  price  all  copies  which  the  publisher  proves 
he  has  in  stock  within  a  period  of  three  months  after  notice. 

The  same  rule  applies  where  the  right  of  publication  has 
been  sold  in  its  entirety  when  ten  consecutive  years  have 
elapsed  without  the  publication  of  a  new  edition. 

Art.  29.  Periods  fixed  by  the  present  law  to  run  from  the  Calculation 
death,  publication,  or  representation,  are  always  reckoned  from  o£  tlme- 
the  1st  of  January  following. 

When  a  work  appears  in  several  volumes  or  parts,  the 
periods  will  be  calculated  for  each  part  or  volume  separately. 

Art.  30.  The  right  of  publication  of  a  manuscript  cannot  be 
seized  for  debts  so  long  as  the  work  remains  unpublished  in  the 
possession  of  the  author,  his  widow,  or  his  heirs.  When  a 
writing  has  been  published  by  the  author  or  his  representative, 
or  they  have  alienated  the  right  of  publication,  creditors  may 
take  proceedings  to  reimburse  themselves  from  the  profits  to 
be  derived  from  the  publication. 

Art.  31.  All  proceedings  founded  on  this  law  are  within  the 
jurisdiction  of  the  courts  of  first  instance  as  now  constituted  by 
the  laws  at  present  in  force. 

Art.  33.  This  law  came  into  force  on  the  1st  January, 
1881,  and  from  that  date  is  applicable  to  works  of  literature 
and  art  previously  published,  on  condition  that  in  cases  where 
the  rules  prescribed  by  this  law  to  make  the  right  valid  cannot 
be  observed  within  the  appointed  time,  they  must  be  satisfied 
in  the  six  months  following  the  date  aforesaid  by  notices  pub- 
lished three  times  in  the  general  newspapers  of  Finland.  When 
the  right  of  publishing  a  literary  work  is  assigned  with  any 
special  agreement  as  to  translation,  the  assignment  is  not  con- 
sidered to  include  such  right. 

Copies  already  in  existence  of  publications  or  reproductions 
not  subject  hitherto  to  the  provisions  of  this  law,  may  after 
the  date  aforesaid  be  circulated  and  sold. 

Bight*  of  Foreigners. 

Article  32  of  the  above  law  is  as  follows  :  Foreigners. 

"  The  provisions  of  this  law  apply  to  (1)  the  works  of  Finnish 
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authors  and  artists  wherever  they  are  published  ;  (2)  the  works 
of  foreign  authors  and  artists  residing  in  Finland  and  publishing 
their  works  there.  And  may  also  be  declared  by  the  Emperor 
and  Grand  Duke  applicable  in  whole  or  in  part,  on  condition  of 
reciprocity,  to  the  works  of  artists  and  authors  of  a  foreign 
country  with  which  there  may  be  treaties  on  the  subject." 
This  last  provision,  however,  has  no  practical  application.  See 
also  Art.  6  above  on  the  right  of  translation. 


Penalties  for 
piracy. 


Duration. 


Deposit. 


GREECE. 

Copyright  in  Greece  is  regulated  by  Arts.  432  and  433  of 
the  Penal  Code  of  1833,  and  by  the  provisions  prescribing  a 
deposit  contained  in  the  laws  of  the  10th  May,  1834,  and  the 
24th  November,  1867  (a).  The  sections  of  the  Penal  Code 
coming  under  the  head  of  piracy  and  imitation  of  works  of  art 
and  of  the  intellect  are  as  follows : 

Art.  432.  Any  person  who  reproduces  by  printing  or  in  any 
other  way,  or  puts  in  circulation  books  or  other  printed  writings, 
musical  compositions,  engravings,  geographical  drawings  or 
charts,  without  the  consent  of  the  author,  of  the  producer  of 
the  work,  the  publisher  or  their  assigns  or  heirs,  without  the 
addition  of  some  novel  shape  or  form,  during  a  period  of  fifteen 
years  from  the  date  of  publication  (with  a  reservation  for  cases 
where  a  longer  privilege  has  been  granted) ;  or  any  person  who 
within  such  period  retails  piracies  or  imitations  so  made  by 
others  against  the  law,  of  works  of  art  or  of  the  intellect,  is 
punishable  with  a  fine  of  200  to  2000  drachmas  (ft),  except 
when  the  privilege  in  question  declares  a  special  penalty. 

In  every  case  the  circulation  of  the  pirated  articles  is  to  be 
stopped  by  seizure  on  the  demand  of  the  person  injured,  who, 
on  the  day  when  the  conviction  has  become  final,  has  the 
right  of  disposing  of  the  articles  seized. 

Under  the  law  of  the  10th  May,  1834,  a  copy  of  every  book, 
newspaper,  and  periodical  work  published  in  Greece,  must  be 
sent  to  the  Public  Library.  The  author  or  publisher  who  con- 
travenes this  provision  is  punishable  with  a  fine  double  the 
price  of  a  copy  (c). 

By  the  law  of  the  24th  November,  1867,  relating  to  the 
National  Library,  that  library  is  to  include  the  Public  Library 
and  the  University  Library,  and  is  to  be  augmented  by  the 

(a) '  Lois  franchises  et  gtrangeres,'  par  M.  Lyon-Caen. 

(b)  Drachma  =  a  franc. 

(c)  The  failure  to  deposit  does  not  forfeit  the  copyright,  and  is  not  a  condition 
precedent  to  action  against  infringers.    Note  by  M.  Lyon-Caen. 
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deposit  of  two  copies  of  every  book  which  are  according  to    PabtVI. 
the  law  to  be  made.  Greece. 

By  Art.  3,  the  printer  must  deposit  the  two  copies  referred  " 
to.  They  must  be  delivered  in  Athens  to  the  Commissary- 
General  of  the  National  Library  in  exchange  for  a  receipt  within 
ten  days  of  publication,  under  penalty  of  a  fine  of  double  the 
price  of  a  copy.  This  fine  is  recoverable  agreeably  to  the  law 
relating  to  the  recovery  of  taxes.  Outside  Athens  the  de- 
livery must  be  made  to  the  local  authorities,  who  must 
transmit  the  copies  without  delay  to  the  National  Library, 
which  must  send  a  receipt  to  be  delivered  to  the  printer. 

M.  Lyon-Caen  remarks  on  this  law,  that  it  does  not  protect 
manuscripts  or  the  representation  of  dramatic  works. 

Extension  of  the  very  short  period  of  protection  can  be 
granted  by  the  King  in  particular  cases. 

(Several  attempts  have  been  made  in  recent  years  to  remedy 
the  imperfect  legislation  in  Greece  on  the  subject  of  copyright. 
In  the  year  1900  a  Bill  was  brought  into  the  Chamber  of 
Deputies  by  the  Minister  of  Justice,  but  failed  to  become 
law. 

Rights  of  Foreigners. 

Art.  433  of  the  Code  Penal  is  as  follows:  Foreigners. 

"The  dispositions  of  the  previous  article  (i.e.,  432  ante) 
apply  further  (1)  in  favour  of  a  foreigner  who  has  not  obtained 
a  privilege  in  Greece,  but  only  when  the  country  of  such 
foreigner  grants  the  same  protection  to  Greek  subjects ;  (2)  to 
all  other  inventions,  works,  or  products  of  science  or  art,  in  so 
far  as  they  are  protected  by  privileges  granted  in  Greece, 
against  all  injurious  imitation/' 

In  theory,  this  article  should  afford  protection  to  the  authors 
of  several  European  nations,  but  in  practice,  it  is  not  so,  and 
the  oriental  markets  are  flooded  with  cheap  piracies,  especially 
of  musical  works,  issuing  from  Greece  (a). 

ROUMANIA. 

In  the  last  edition  of  this  work  it  was  stated  that  the  law 
of  Roumania  on  literary  and  artistic  property  was  in  a  state  of 
uncertainty.  The  Press  law  of  the  13th  April,  1862,  contained 
effective  provisions  on  copyright,  but  it  was  doubtful  whether 
this  law  had  not  been  repealed  by  the  Constitution  of  1866. 
This  doubt  has,  however,  now  been  removed  by  a  decision  of 

{a) '  Le  Droit  d'Auteur,'  1902,  p.  82. 
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Part  VI.     the  High  Court  of  Cassation  of  23rd  September,  1893,  which 
Roumania.  decided  that  the  law  in  question  was  still  in  vigour.     The 

following  is  the  law,  which  is  almost  identical  with  the  French 

law  of  19th  July,  1793: 

Chap.  I. — On  Literary  Copyright. 

Duration.  Art.  1.  Authors   of  every  kind   of  writing,   composers   of 

music,  or  draughtsmen  who  have  their  pictures  or  drawings 
lithographed,  shall  enjoy  during  their  life,  as  property,  the 
exclusive  right  of  reproducing  and  selling  their  works  through- 
out the  principality  (a),  or  of  transmitting  this  property  to 
others,  the  right  being  recognized  by  the  laws  in  force. 

Art.  2.  Their  heirs  or  assigns  shall  enjoy  this  right  for  ten 
years  after  the  death  of  the  author  or  composer. 

Newspapers.  Art.  3.  Newspapers  and  other  periodicals  are  the  property 
of  the  persons  or  societies  publishing  them:  their  right  of 
property  is  secured  according  to  the  terms  of  the  foregoing 
articles. 

Articles  which  the  author  or  proprietor  wish  to  protect 
from  production  by  other  papers  must  carry  at  the  commence- 
ment a  notice  that  reproduction  is  forbidden.  This  refers 
only  to  literary  and  scientific  articles. 

Dramatic  Art.  4.  Dramatic  compositions  cannot  in  the  periods  men- 

compositions.  ^one^  ^e  represented  in  any  theatre,  or  published,  without  the 
consent  of  the  author. 

Translations.  Art.  5.  Translations  are  not  comprised  in  the  foregoing 
enumeration,  except  the  text  of  a  translation  from  the  original 
text.  Also  extracts  made  from  writings  introduced  in  lectures 
or  commentaries  with  the  aim  of  instructing  the  public  on  the 
value  of  these  writings  are  not  infringements  of  the  rights  of 
another. 

Penalties.  Art.  6.  All  administrative  authorities  shall  on  the  demand 

and  for  the  benefit  of  the  author,  the  draughtsman,  the  trans- 
lator, or  their  heirs  or  assigns,  confiscate  all  copies  of  publications 
printed,  engraved,  or  lithographed  without  the  express  written 
consent  of  the  proprietors. 

Art.  7.  In  addition  to  confiscation,  the  pirate  shall  pay  to 
the  rightful  owner  a  sum  equivalent  to  the  price  of  1000 
copies  of  the  original  edition. 

Art.  8.  Every  vendor  of  a  pirated  publication,  which  he 
has  not  himself  fabricated,  shall  pay  the  proprietor  a  sum 
equal  to  the  price  of  200  copies. 

(a)  Roumania  is  now  a  kingdom. 
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Art.  9  provided  that  anyone  publishing  a  printed, engraved,    Partvi. 
or  lithographed  work  must  deposit  four  copies  at  the  Ministry   Roumahia. 
of  Public  Education,  and  in  the  provinces  two  copies  at  the  Formalities. 
prefecture,  and   one  at  the  library  of  Jassy,  but  by  a  recent 
law  of  19th  March,  1904,  Art.  9  has  been  repealed,  and  no 
deposit  is  now  necessary  in  order  to  obtain  copyright. 

Art.  10.  After  the  expiration  of  ten  years  from  the  death 
of  the  author,  every  work  becomes  public  property,  and 
any  one  may  reproduce  it  by  printing,  sculpture,  or  litho- 
graphy. 

The  following  regulations  for  carrying  the  above  law  into 
effect  are  dated  24th  April,  1862 : 

Art.  1.  In  order  that  the  copyright  secured  to  authors  of  Registration, 
writings  and  literary  and  artistic  publications  may  be  ascer- 
tained, a  special  register  shall  be  kept   at   the   Ministry  of 
Public  Education,  in  which  the  requests  and  declarations  of 
authors  shall  be  entered. 

Entry  shall  be  made  of  the  name  of  the  author  or  composer, 
the  title  of  the  work,  the  date  of  publication  and  of  the  deposit 
made  under  Art.  9  of  the  law  (a). 

Art.  2.  Authors  and  composers  must  on  making  the  deposit 
address  a  written  request  to  the  Ministry  of  Public  Education 
that  their  copyright  may  be  registered ;  on  their  request,  the 
Minister  shall  deliver  an  extract  from  the  register  certified  by 
his  signature  and  the  seal  of  his  department. 

Art.  3.  The  formalities  prescribed  by  the  preceding  articles 
shall  be  also  observed  in  case  of  assignment. 

Art.  4.  Proprietors  by  succession  or  any  other  title  enjoy 
the  same  rights  as  authors  for  all  posthumous  works,  when 
these  are  printed  apart  and  not  collected  with  a  new  edition 
of  works  previously  published  and  become  public  property. 

The  Penal  Code  of  1864  provides: 

Art.  339.  Every  publication    of  writings,  musical    compo- Penal  Code 
sitions,  drawings,  paintings,  or  any  other  production,  printed  or  °  l  64 
engraved  in  any  manner  without  the  leave  of  the  author,  is 
considered  a  piracy,  and  every  piracy  is  a  misdemeanour. 

Art.  340.  The  sale  of  pirated  works,  and  the  importation 
into  Roumania  of  writings  which  after  being  printed  in 
Rou  mania  have  been  pirated  in  a  foreign  country,  are  an 
offence  of  the  same  kind. 

Art.  341.  The  penalty  against  a  pirate  or  importer  is  a 
fine  of  100  to  2000  francs,  and  against  the  vendor  a  fine  of 
26  to  500  francs. 

(//)  Now  repealed.    See  above. 

2    U 
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Part  VI.         Confiscation    of   the    pirated    publication  will    be    decreed 
Roumania.  against  the  pirate,  importer,  and  vendor.     Plates,  moulds,  and 
matrices  of  pirated  publications  shall  also  be  confiscated. 

Art.  342.  Every  director  or  manager  of  a  theatre,  and 
every  society  of  artists  who  shall  represent  a  work  in  a  theatre 
without  the  author  s  leave,  shall  be  punishable  with  a  fine 
of  50  to  500  francs  and  confiscation  of  the  receipts  of  the 
representation. 

In  the  cases  provided  for  by  the  above  four  articles,  the 
produce  of  the  confiscations  shall  be  handed  over  to  the  pro- 
prietor (of  copyright)  by  way  of  compensation. 

Rights  of  Foreigners. 

Foreigners.         By  Art.  11  of  the  Press  Law  of  1862  it  is  enacted  : 

"  All  these  rights  are  secured  to  authors,  composers,  draughts- 
men, and  translators  of  foreign  countries  which  reciprocally 
secure  literary  property  within  their  territory." 

It  was  a  matter  of  doubt  whether  foreigners  were  under 
the  necessity  of  making  the  deposit  required  by  Art.  9  before 
its  repeal.  There  were  conflicting  decisions  of  the  Roumanian 
courts  upon  the  point,  but  the  doubt  has  now  been  set  at  rest 
by  the  recent  repeal  of  the  article  in  question  (a),  which  repeal 
seems  to  have  the  effect  of  removing  the  only  difficulty  that 
stood  in  the  way  of  foreigners  who  are  citizens  of  countries 
according  reciprocal  protection  obtaining  protection  for  their 
works  in  Roumania. 

SE&VIA. 

Servia.  Servia  has  no  law  on  copyright,  though  as  long  ago  as  1 844 

it  was  provided  in  the  Servian  Civil  Code  of  that  year  that  a 
regulation  should  be  made  concerning  the  publication  of  books 
and  the  relations  between  authors  and  publishers. 

Servia  in  1883  agreed  to  enter  into  a  treaty  with  France  on 
the  subject  of  copyright,  but  has  not  yet  done  so  (b). 


BULGARIA. 


Bulgaria.         Bulgaria  has  no  law  on  copyright,  nor  has  she  entered  into 
any  copyright  treaties. 

(a)  See  ante,  p.  678. 

(h) 4  Lois  franchises  et  rtrangeres,'  par  M.  Lyon-Caen, 
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MONTENEGRO. 

This  country  has  no  special  law  on  copyright,  but  literary 
and  artistic  property  is  protected  under  the  common  law  and 
the  Civil  Code  of  1888.  In  the  year  1893  Montenegro  became 
a  party  to  the  Berne  Convention,  but  she  retired  in  the  year 
1900,  "  from  motives  of  economy."  She,  however,  has  a  copy- 
right treaty  with  Italy,  dated  the  27th  November,  1900,  and 
another  with  France,  dated  24th  January,  1902  (a). 


Monten- 

EORO. 


CHINA. 

China  has  no  special  law  on  copyright.  An  interesting  note 
contributed  by  General  Tcheng-Ki-Tong  to  c  Lois  franpaises  et 
Strang&res,'  by  M.  Lyon-Caen,  states  that  publications  may  be 
divided  into  two  classes,  classical  and  modern. 

Classical  works  have  long  become  public  property  or  rather 
the  property  of  the  State,  which  is  a  very  liberal  owner :  with 
the  exception  of  books  of  great  importance  and  editions  de  luxe, 
which  can  only  be  printed  with  the  permission  of  the  govern- 
ment, all  current  treatises  may  be  freely  reprinted  by  any  one. 
A  person  publishing  without  leave  when  necessary  would  speedily 
be  punished  under  the  ordinary  law. 

There  are  only  a  scanty  number  of  publishers  of  contempo- 
raneous literature.  Usually  authors  print,  edit,  and  sell  their 
own  works  as  best  they  can.  Most  books  carry  the  caution 
"  Reproduction  forbidden."  In  case  of  piracy  the  magistrate 
would  punish  the  offender  with  eighty  blows  (b) :  the  pirated 
copies  and  the  type  would  be  destroyed  by  burning. 

Only  works  treating  of  literature  and  poetry  are  protected : 
authors  of  political  works  and  novels  are  not  encouraged  and 
are  often  themselves  punished. 

An  author  rarely  exercises  his  right :  reprints  are  habitually 
sold  cheaper  than  the  original  and  have  a  larger  sale,  and  the 
author  contents  himself  with  the  extra  fame  thus  acquired. 

The  courts  look  with  little  favour  on  the  complaints  of  pub- 
lishers, reproaching  them  with  selling  at  too  high  a  price. 

In  theory   literary  property  is  perpetual,   passing  to  the  Duration, 
author's  heirs :  in  practice  literary  property  is  but  ill  defended. 

(a)  The  text  of  these  treaties,  translated  into  French,  may  be  found  in  the 
collection  of  treaties  published  by  the  Official  Copyright  Bureau  at  Berne  in  1904. 

(b)  According  to  M.  Alcide  Darras,  'Les  Droits  Intellectuels,'  100  blows  and 
three  years1  transportation. 
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In  the  year  1898  the  Emperor  issued  a  decree  ordaining 
that  "  if  any  of  our  subjects  writes  a  useful  book  on  new  sub- 
jects, or  makes  a  new  mechanical  invention,  or  produces  an 
artistic  or  scientific  work  profitable  to  the  country  in  general, 
he  ought  to  be  honoured  and  recompensed  by  us  in  order  to 
act  as  an  encouragement  and  inducement  to  others  who  possess 
a  like  talent  or  genius."  The  decree  further  ordered  the 
Tsung-li-Yamen  to  frame  rules  for  the  protection  of  literary 
property  and  to  make  a  report.  The  decree,  however,  has 
remained  a  dead  letter. 


Bights  of  Foreigners, 

Foreigners.  There  is  practically  no  protection  to  foreigners  against  piracy 
of  their  works  in  the  interior  of  China.  In  the  open  ports  the 
mixed  tribunals  can  be  invoked,  but  it  is  doubtful  how  far 
they  would  protect  authors.  If,  however,  the  offenders  are 
foreigners  established  in  China  they  can  be  sued  before  the 
consular  jurisdiction  of  their  country.  A  British  Order  in 
Council  made  under  the  Foreign  Jurisdiction  Act,  1890,  dated 
2nd  February,  1899,  provides  that  any  act  which  if  done  in 
the  United  Kingdom  or  in  a  British  possession  would  be  an 
infringement  of  copyright,  shall,  if  done  by  a  British  subject  in 
China  or  Corea  (a),  be  an  offence  against  that  order,  whether 
such  act  be  done  in  relation  to  any  property  or  right  of  a 
British  subject,  or  of  a  foreigner,  or  otherwise,  such  offence  to 
be  punishable  with  imprisonment  not  exceeding  three  months, 
or  a  fine  not  exceeding  £100,  or  both.  A  prosecution  by  or 
on  behalf  of  a  prosecutor  who  is  not  a  British  subject  is  not  to 
be  entertained  without  the  consent  in  writing  of  the  British 
Minister  or  ChargtJ  d'Affaires.  The  United  States  has  recently 
concluded  a  treaty  with  China  by  which  American  books  are 
to  receive  some  protection  in  China  (see  United  States,  post),  but 
it  remains  to  be  seen  whether  the  treaty  will  be  of  any  value. 


Law  of  3rd 
March,  1899. 


JAPAN. 

Copyright  in  Japan  is  regulated  by  a  new  law  of  3rd  March, 
1899,  replacing  an  earlier  law  of  28th  December,  1877.  The 
principal  provisions  of  the  new  law  are  as  follows  (b) : 

Art.  1.  The  exclusive  right  of  reproducing  writings,  speeches, 

{a)  The  Order  in  Council  originally  extended  to  Japan,  but  Great  Britain's 
consular  jurisdiction  in  that  country  has  ceased,  since  1899. 

(h)  Taken  from  the  French  translation  in  '  Le  Droit  d'Auteur,'  1899, 
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paintings  and  designs,  sculptures,  plastic  works,  photographs,    Partvi. 
and  other  works  in  the  literary,  scientific,  or  artistic  domain      Japan. 
belongs  to  the  author. 

Copyright  in  a  literary  or  scientific  work  includes  the  right 
of  translation,  and  in  a  dramatic  or  musical  work  the  right  of 
publication,  representation,  and  performance. 

AH.  2.  Copyright  is  transferable. 

Art.  3.  Copyright  in  a  published  work  lasts  for  the  life  of  Duration, 
the  author  and  thirty  years  after  his  death.     In  the  case  of 
collaborations  it  lasts  for  thirty  years  from  the  death  of  the 
survivor. 

AH.  4.  Copyright  in  posthumous  works  lasts  for  thirty 
years  from  the  first  publication,  representation,  or  performance. 
The  period  is  the  same  in  the  case  of  anonymous  or  pseu- 
donymous works,  except  that  they  are  entitled  to  full  protec- 
tion if  the  authors  register  their  true  names. 

AH.  6.  Works  belonging  to  public  bodies,  educational  or 
religious  establishments,  companies  or  corporations,  are  pro- 
tected for  thirty  years  from  first  publication,  representation,  or 
performance. 

AH.  7.  The  right  of  translation  lapses  if  the  author  or  his  Translations, 
assigns    do  not  publish    a  translation  within   ten  years.     If 
during    this  period   an  author  publishes  a  translation  in    a 
language  for  which  protection  is  claimed,  his  right  of  trans- 
lation does  not  lapse  so  far  as  concerns  that  language. 

AH.  8.  The  term  of  copyright  in  the  case  of  works  pub-  Calculation 
lished  in  a  series  of  volumes,  is  reckoned  from  the  date  of  each  protection! 
volume ;  but  in  the  case  of  works  published  in  parts  the  term 
is  reckoned  from  the  last  part,  unless  three  years  or  more 
elapse  between  the  parts. 

Art.  9.  In  calculating  the  periods  above  referred  to  no 
account  is  to  be  taken  of  the  residue  of  the  year  in  which  the 
author  dies,  or  of  the  year  in  which  the  work  is  published, 
represented,  or  performed. 

AH.  10.  Copyright  is  lost  in  default  of  heirs. 

Art.  11.  The  following  are  not  the  subject  of  copyright:  (1)  Not  subject 
laws,  ordinances,  and  official  publications  ;  (2)  information,  news  of  copyright, 
of  the  day,  and  political  articles  in  newspapers  or  periodicals  ; 
(3)  speeches  and  arguments  before  the  courts  or  in  deliberative 
assemblies  and  political  meetings. 

Art.  12.  The  publisher  or  performer  of  an  anonymous   or 

pseudonymous  work  safeguards  the  rights  of  the  author  and 

his  assigns,  unless  the  author's  true  name  be  registered. 

Art.   13.  Copyright   in    collaborations    belongs    to    all    theKightsof 

collaborators. 
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authors.  In  case  the  parts  of  the  work  are  not  distinct,  the 
right  of  any  one  opposed  to  the  publication,  representation, 
or  performance  can,  on  payment  of  its  value,  be  acquired  by 
the  others,  in  the  absence  of  contrary  agreement,  but  the  name 
of  the  opposing  author  may  not  then  be  put  'on  the  work 
against  his  will.  If  the  several  parts  of  the  work  be  distinct, 
the  several  authors  may  each  publish,  represent,  or  perform  their 
distinct  parts  in  case  any  of  the  others  are  opposed  to  the  publi- 
cation, representation,  or  performance  of  the  common  work, 
and  in  the  absence  of  contrary  agreement, 

Art.  14.  Any  one  making  a  lawful  compilation  from  the 
works  of  various  authors  is  to  be  considered  the  author  of  the 
compilation  and  to  have  copyright  in  the  whole  work,  without 
prejudice  to  the  copyright  of  the  various  authors  in  their 
respective  portions. 

Art.  15.  The  author  or  his  assignee  may  register  his  copy- 
right. In  default  he  cannot  bring  a  civil  action  for  infringe- 
ment or  transfer  or  mortgage  his  rights  to  third  persons.  The 
author  of  an  anonymous  or  pseudonymous  work  may  register 
his  true  name.  Rules  as  to  registration  are  to  be  made  by 
ordinance  (a).     (Art.  16.) 

Art.  17.  Unpublished  works  are  not  subject  to  execution  by 
creditors  without  the  consent  of  the  author  or  his  assignee. 

Art.  1 8.  An  assignee  may  not,  without  the  author's  consent, 
alter  the  name  or  appellation  adopted  by  the  latter  or  modify 
the  title  of  the  work  or  correct  the  work  itself. 

Art.  19.  Neither  the  addition  of  the  marks  called  "  Kun- 
ten "  (6),  interlineary  translations,  punctuations,  critical  notes, 
appendices,  plans,  designs,  and  other  corrections,  additions, 
suppressions,  and  alterations  of  the  original  work,  nor  the 
adaptation  of  the  work,  create  copyright  specially  in  these 
modifications,  unless  works  of  this  character  con  be  considered 
new  works. 

Art.  20.  Articles  in  newspapers  and  periodicals,  with  the 
exception  of  stories  and  novels,  can  be  reproduced,  with 
acknowledgment  of  source,  unless  the  right  of  reproduction 
is  expressly  reserved. 

Art.  2 1 .  Any  one  lawfully  translating  a  work  enjoys  copyright 
in  his  translation,  but  if  the  original  has  fallen  into  the  public 
domain,  the  translator  cannot  prevent  other  translations. 

Art.  22.  Whoever  lawfully  reproduces  an  artistic  work  by  a 


(a)  See  po$t. 

{b)  "Kun-ten"  are  marks  facilitating  the  reading  of  Chinese  texts.     Likewise 
the  interlineary  translations  and  punctuations  only  apply  to  Chinese  characters. 
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different  art  to  that  employed  in  the  original  has  copyright    Paet  vi- 
in  his  reproduction.  Japan. 

Art.  23.  Copyright  in  a  photograph  lasts  for  ten  years,  calcu-  photographs. 
lated  from  the  date  of  publication,  or  from  the  taking  of  the 
negative  if  it  be  not  published. 

Any  one  lawfully  reproducing  a  work  of  art  by  photography 
enjoys  copyright  as  long  as  the  copyright  subsists  in  the  original 
work,  without  prejudice  to  any  agreement  between  the  parties 
concerned. 

Art.  24.  If  photographs  be  made  specially  for  the  purpose 
of  being  inserted  in  a  literary  or  scientific  work,  the  copyright 
belongs  to  the  author  of  the  work  and  subsists  as  long  as  the 
work  itself  is  protected. 

Art.  25.  The  right  to  reproduce  photographic  portraits 
belongs  to  the  person  who  has  ordered  them. 

Art.  26.  The  provisions  as  to  photographs  are  applicable  to 
works  obtained  by  an  analogous  process. 

Art.  27.  Regulations  may  be  made  with  regard  to  the  publi- 
cation, representation,  and  performance  of  unpublished  works 
the  proprietors  of  which  are  unknown  (a). 

Art.  29.  Anyone  infringing  copyright  must  make  reparation  Piracy  and 
in  accordance  with  the  provisions  of  this  law  and  those  of  the  [herSor.  le8 
Civil  Code,  Book  II.,  chap.  5. 

Art.  30.  The  following  are  not  piracies  of  published  works: 

(1)  reproduction  otherwise  than  by  a  mechanical  or  chemical 
process  and  without  any  intention  of  publishing  the  reproduction; 

(2)  making  extracts  and  citing  passages,  provided  the  quotations 
are  kept  within  legitimate  limits;  (3)  selecting  and  collecting 
small  portions  within  legitimate  limits,  intended  for  the  use  of 
schools,  for  a  reading  book  or  a  course  of  ethics ;  (4)  introducing 
phrases  extracted  from  a  literary  or  scientific  work  into  a 
dramatic  work,  or  to  serve  as  the  libretto  of  a  musical  work ; 
(5)  inserting  in  a  literary  or  scientific  work  artistic  productions 
to  explain  the  text,  and  vice  versd;  (6)  reproducing  by  plastic 
art  a  painting  or  work  of  draughtsmanship,  and  vice  versd. 

In  the  above  cases  the  source  must  be  clearly  indicated. 

Art.  31.  Any  one  importing  piracies  with  the  object  of 
selling  and  circulating  the  copies  within  the  Empire  is  to  be 
treated  as  a  pirate. 

Art.   32.  Any  one  publishing  a  collection  of  solutions  of 

(a)  By  ordinance  of  28th  June,  1899,  any  person  desiring  to  take  advantage 
of  this  provision  must  advertise  his  intention  in  the  *  Official  Gazette '  and  in 
at  least  four  principal  Tokio  newspapers  and  in  a  newspaper  of  the  author's 
domicile,  if  known.  Publication  can  then  be  made  if  the  author  be  not  discovered 
within  six  months. 


GSO  THE   LAW   OF   COPYRIGHT. 

pabt  vi.     problems  intended  for  classical  exercises  is  to  be  treated  as  a 
Japan.      pirate. 

Art.  33.  Any  one  who,  in  good  faith  and  without  fault  on 
his  part,  commits  a  piracy  and  makes  profits  to  the  detri- 
ment of  third  persons,  must  make  restitution  of  these 
profits. 

Art.  34.  One  of  several  co-proprietors  of  copyright  may  sue 
for  infringement  without  the  consent  of  the  others,  and  recover 
his  proportion  of  damages  or  profits. 

Presumptions       Art.  35.  In  a  civil  action  there  is  a  primd  facie  presumption 

of  authorship.  ^^  ^  person  whose  name  appears  on  the  work  as  such  is  its 
author,  and  in  the  case  of  an  anonymous  or  pseudonymous 
work,  that  the  publisher  named  on  the  title-page  of  the  work 
is  the  true  publisher.  In  the  case  of  an  unpublished  dramatic 
or  musical  work,  the  person  who  is  named  as  its  author  in  the 
announcement  of  the  performance,  or,  if  no  one  is  so  named, 
the  organizer  of  the  performance  is,  primd  facie,  the  author  of 
the  piece. 

Precautionary  j^rf,  36.  When  a  civil  or  criminal  action  has  been  com- 
menced for  piracy,  the  court  may,  at  the  request  of  the  plaintiff, 
with  or  without  taking  security,  forbid  the  sale  and  circulation, 
or  seize  or  suspend  the  execution  or  performance  of  a  work 
suspected  of  being  a  piracy.  If  at  the  trial  the  work  is 
pronounced  to  be  no  piracy,  the  plaintiff  will  be  civilly  liable  in 
damages. 

Penalties.  Arts.  37  to  43  provide  penalties  of  varying  amount  for  the 

several  offences  under  the  statute.  Piracies  and  all  plant  used 
exclusively  in  the  production  of  infringements  are  to  be  con- 
fiscated, but  only  if  they  belong  to  the  infringer,  the  printer, 
or  the  person  who  sells  or  circulates  the  piracies. 

Limitation  of       Civil  or  criminal  proceedings  must  be  commenced  within 

llctiun8'  two  years  (a).     (Art.  45.) 

Transitory  Art.  47.  Works  which  have    not    fallen   into    the    public 

provisions.  domain  at  the  date  of  the  passing  of  this  law,  are  to  enjoy  the 
privileges  accorded  by  it. 

Art.  48.  Reproductions  which  have  been  made  or  com- 
menced before  the  passing  of  this  law,  and  which,  but  for  this 
law,  would  not  have  been  piracies,  may  be  finished,  sold,  or 
distributed,  and  existing  plant  used  for  these  reproductions 
may  be  utilized  for  five  years  from  the  date  when  this  law 
comes  into  operation. 

Art.  49.  Translations  begun  or  finished  before  the  passing 
of  this  law,  and  which,  but  for  this  law,  would  not  have  been 

(*i)  The  law  does  not  shite  *.vhen  this  period  is  to  begin  to  run. 
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piracies,  may  be  finished,  sold,  or  distributed,  provided  they  are    part  vi. 
published  within  seven  years.    Such  translations  may  be  repro-      Japav. 
duced  for  five  years  from  their  first  publication. 

Art.  50  contains  similar  provisions  as  to  dramatic  and 
musical  performances  for  a  period  of  five  years. 

Art.  51.  The  formalities  to  be  prescribed  (a)  must  be  com- 
plied with  in  the  case  of  reproductions  falling  within  the 
provisions  of  Arts.  48  to  50. 

Art.  52.  This  law  does  not  apply  to  works  of  architecture.     Architecture. 

An  ordinance  of  28th  June,  1899,  prescribes  the  formalities  Registration, 
necessary  for  registration  under  Art.  15.  A  request  for  regis- 
tration must  be  addressed  to  the  Minister  of  the  Interior,  and 
be  in  the  form  contained  in  the  Schedule.  It  must  set  forth 
(1)  the  title  of  the  work ;  (2)  the  name  and  surname  of  the 
author  (if  the  work  be  not  anonymous) ;  (3)  the  date  of  publica- 
tion, representation,  or  performance;  (4)  the  contents  of  the 
work ;  (5)  the  date  of  previous  registration  as  an  anonymous 
or  pseudonymous  work  where  it  is  desired  to  register  under 
the  author's  true  name. 

The  registers  are  to  be  kept  by  the  Minister  of  the  Interior, 
and  may  be  consulted  and  extracts  obtained  on  payment  of 
a  fee. 

Rigltis  of  Foreigners. 

On  the  16th  July,  1894,  Japan  concluded  with  Great  Britain  Cessation  of 
a  treaty  of  commerce,  with  a  protocol  annexed,  by  clause  3  of  j^^"  ion 
which  it  was  provided  that  the  British  consular  jurisdiction  in  in  Japau. 
Japan  should  cease  as  soon  as  Japan  adhered  to  the  inter- 
national conventions  relative  to  industrial  property  and  copy- 
right.    This  engagement  was  repeated  in  similar  treaties  with 
other  countries.    On  the  18th  April,  1899,  Japan  signified  her 
adhesion  to  the  Berne  Convention,  this  adhesion  to  take  effect 
from  July  15   of  the  same  year,  and  thereupon  the  consular 
jurisdiction  ceased. 

The  Japanese  law  of  the   3rd  March,  1899,  provides  for  Protection  of 
international  protection  only  in  the  case  where  there  is  a  treaty' foreigners# 
or  convention.     Any  foreign  author,  however,  can  obtain  copy- 
right by  publishing  first  in  Japan.     Art.   28   of  the  above- 
mentioned  law  is  as  follows : 

"  The  provisions  of  this  law  shall  apply  to  foreigners,  so  far 
as  concerns  the  protection  of  their  copyright,  subject  to  the 
special  stipulations,  if  any,  contained  in  treaties  and  conventions: 

{a)  These  formalities  are    prescribed    by   an   ordinance    of    27th    June,    1809. 
Generally  the  copies  and  the  plant  must  be  stamped  within  a  given  time. 
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in  the  absence  of  such  stipulations,  the  protection  of  this  law 
shall  be  accorded  to  those  persons  who  shall  make  the  first 
publication  of  their  works  in  the  Empire." 


Law  of  12th 
Aug.,  1901. 


Duration. 


Transitory 
provisions. 


SIAM. 

On  the  12  th  August,  1901,  the  first  law  on  the  subject  of 
copyright  was  promulgated  in  Siam.  This  law  relates  only  to 
literary  copyright.  It  commences  with  a  preamble  which 
recites  that  when  an  author,  with  the  resources  of  his  imagina- 
tion, intelligence,  and  knowledge  has  devoted  his  efforts  to 
composing  a  work,  and  has  caused  it  to  be  printed  and  pub- 
lished with  a  view  to  making  a  profit,  it  happens,  particularly 
when  the  work  has  a  considerable  sale,  that  other  persons  do 
not  fear  to  print  and  expose  it  for  sale,  and  by  these  means 
cause  the  author  to  lose  the  profit  to  which  he  was  justly 
entitled :  that  this  practice  is  prohibited  in  the  majority  of 
foreign  countries  where  all  persons  other  than  the  author,  or 
any  person  authorized  by  him,  is  forbidden  to  make  extracts 
from  his  work  or  to  copy  it  or  publish  it :  consequently,  Her 
Majesty  has  deemed  it  necessary  to  make  a  law  which  shall 
have  force  and  vigour  throughout  her  dominions,  to  protect 
the  interests  of  authors  in  a  manner  conformable  to  justice. 
The  main  provisions  of  this  law,  which  came  into  force  on  the 
12th  August,  1901,  are  as  follows : 

Art.  3.  Any  one  publishing  a  work  in  the  form  of  a  book  or 
pamphlet,  and  complying  with  the  conditions  of  this  law, 
possesses,  with  respect  to  his  work,  identical  rights  with  those 
he  has  in  any  other  property  belonging  to  him. 

Art.  4.  Copyright  includes  the  exclusive  right  of  abridging, 
translating,  circulating,  or  selling  the  work. 

Art.  5.  The  term  of  copyright  is  the  life  of  the  author  and 
seven  years  from  his  decease,  with  a  minimum  of  forty-two 
years. 

Art.  6.  The  author's  heirs  can  acquire  copyright  in  his  post- 
humous works  for  a  period  of  forty-two  years  from  the  author's 
death. 

Art.  8.  The  copyright  in  works  intended  for  instruction  and 
composed  at  Government  expense  vests  in  the  Government. 

Art.  9.  As  to  books  printed  and  sold  before  this  law  came 
into  force:  (1)  if  the  author  was  then  dead,  no  copyright  is 
conferred ;  (2)  if  the  author  were  living  and  were  also  the 
printer  and  publisher  of  the  work,  he  must  acquire  copyright 
with  twelve  months  of  the  promulgation  of  this  law ;  (3)  if  the 
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author  were  living,  but  had  parted  with  his  right  to  print  and  sell  Part  vi. 
his  work,  he  acquires  no  copyright ;  (4)  if  the  author  were  still  Siam. 
living,  and  had  entered  into  a  contract  with  a  publisher  under 
which  he  was  entitled  to  a  share  of  the  profits  arising  from  his 
work,  he  must  give  notice  to  the  publisher  of  his  intention  to 
acquire  copyright,  and,  if  the  latter  consent,  copyright  can  be 
obtained ;  if  he  oppose,  the  matter  is  left  to  the  tribunals  to 
decide. 

Art.  10.  In  order  that  a  book  may  acquire  copyright  it  must  Formalities 
be  printed  and  submitted  to  the  proper  official  for  registration 
within  twelve  months  from  publication.  If  the  author  die 
before  having  acquired  his  right,  the  heirs  must  seek  the  right 
within  twelve  months  from  his  death.  A  copy  of  the  work 
must  also  be  presented  to  the  official  having  charge  of  the 
register  (Art.  12),  and  three  copies  must  be  deposited  for 
certain  libraries.  (Art.  15.)  Transferees  may  be  registered. 
(Art.  15.)     There  is  a  fee  payable  on  registration.     (Art.  17.) 

Art.  16.  It  is  forbidden  to  make  extracts  from  copyright  infriugement 
works,  or  to  translate,  copy,  or  sell  them,  whether  for  profit  or  Rnd  remed,ei<- 
not.      It  is  likewise  forbidden   to  sell   piracies  without   the 
authorization  of  the  proprietor  of  the  copyright. 

The  proprietor  of  the  copyright  can  recover  damages  for 
infringement,  and  all  copies  printed  in  violation  of  his  rights 
belong  to  him. 

Bights  of  Foreigners. 

The  above  law  does  not  contain  any  provisions  of  an  inter-  Foreigners. 
national  character.      According  to  Art.  7  it  applies  only  to 
works  printed  and  published  for  the  first  time  in  Siam,  but 
apparently  a  foreigner  so   printing  and   publishing  would  be 
entitled  to  receive  protection. 

EGYPT. 

The  situation  in  Egypt  with  regard  to  copyright  is  some-  Native  courts. 
what  peculiar.     Article  323  of  the  Egyptian  Penal  Code,  first 
promulgated  in  1884  and  extended  in  1889  to  the  whole  of 
Egypt,  forbids  piracy  of  books.  This  applies  to  the  native  courts. 

Protection  is  also  afforded  to  literary  and  artistic  property  by  jurisdiction 
the  Mixed  Courts,  which  have  jurisdiction  in  the  case  of  civil  °f  th®  Mixed 
disputes  between  natives  and  foreigners  and  between  foreigners  of 
different  nationalities ;  the  criminal  jurisdiction  of  these  courts  is 
very  limited.     These  Mixed  Courts,  three  in  number,  with  a 
Court  of  Appeal,  were  established  imder  the  Convention  of  1 875. 
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Regulations  have  been  established  for  these  courts, and  under  Art. 
34,  the  new  courts  in  the  exercise  of  their  jurisdiction  in  civil 
"  and  commercial  matters,  and  within  the  limits  given  to  them  in 
criminal  matters,  are  to  apply  the  codes  presented  to  the  powers 
by  Egypt,  and  in  case  of  the  silence,  insufficiency,  or  obscurity  of 
the  law,  the  judge  shall  observe  principles  of  natural  justice 
and  the  rules  of  equity. 

The  codes  are  silent  as  to  copyright,  but  the  courts  have 
decided  that  under  the  principles  of  natural  justice  and  the 
laws  of  equity,  copyright  ought  to  be  recognised. 

At  the  date  of  the  last  edition  of  this  work  five  decisions 
had  been  given  by  these  courts  and  a  considerable  number 
have  since  then  been  added,  the  plaintiffs  in  the  decided  cases 
having  been  generally  either  Frenchmen  or  Italians.  These 
decisions  relate  to  the  reproduction  of  novels  in  Egyptian 
newspapers,  the  unauthorized  performance  and  execution  of 
European  musical,  musical  dramatic,  and  dramatic  works  and 
infringement  of  photographs. 

The  principle  laid  down  by  the  Court  of  Appeal  in  what 
may  be  termed  the  leading  case  of  the  Societe  des  Gens  de  Lettres  v. 
The  Egyptian  Gazette  (a)  is  that  "  copyright  is  a  veritable  right 
of  property,  founded  on  labour,"  and  that  the  absence  of  any 
special  law  on  the  subject  in  Egypt  ought  not  to  have  the 
effect  of  destroying  this  right,  but  that  it  ought  to  receive 
protection  by  virtue  of  Art.  34  of  the  Regulations  above 
referred  to.  All  property  ought  to  be  respected,  including 
literary  and  artistic  property,  and  therefore  an  author  ought  to 
be  entitled  to  bring  an  action  for  damages  for  infringement  of 
his  rights.  In  conformity  with  the  principle  here  laid  down, 
it  has  been  held  that  no  formalities  are  needed  to  obtain  copy- 
right in  Egypt,  and  that  authors  of  musical  and  dramatic 
pieces  cannot  be  compelled  to  allow  their  performance  on  pay- 
ment of  a  reasonable  sum.  The  Mixed  Tribunal  at  Cairo 
has  also  held  that  the  copyright  in  a  picture  remains  in 
the  artist  after  sale  of  his  work,  unless  there  has  been  an  agree- 
ment to  the  contrary  (b). 

By  the  side  of  the  civil  jurisdiction  thus  exercised  by  the 
Mixed  Courts  is  the  criminal  jurisdiction  of  the  consular 
courts  of  the  various  Christian  countries.  These  courts 
primarily  deal  with  litigation  between  subjects  of  one  and  the 
same  nation,  but  a  subject  of  one  country  is  also  at  liberty  to 
proceed  against  the  subject  of  another  country  in  the  consular 


(a)  Reiwrted  in  'Le  Droit  d'Auteur,'  1889,  p.  101. 
Qi)  iSc/i{(H  v.  Lekizian,  16th  Mny,  1896. 
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court  of  the  country  of  the  latter,  the  law  to  be  applied  being  pabt  vi. 
the  law  of  the  defendant's  country.  An  important  judgment  Egypt. 
was  delivered  on  the  12th  March,  1896,  by  the  consular  court 
of  France,  at  Cairo,  and  affirmed  by  the  Court  of  Aix,  on  the 
11th  February,  1897,  which  declared  that  "by  virtue  of  the 
principle  of  exterritoriality  recognised  by  international  con- 
ventions, Frenchmen  in  Egypt  are  subject  to  the  French  penal 
law  for  all  crimes  and  offences  covered  by  that  law.  .  .  .  This 
privilege  of  exterritorality  has  the  effect  of  subjecting  French- 
men to  the  local  jurisdiction  in  Egypt  in  penal  matters,  and,  as 
a  necessary  corollary,  imposes  the  duty  upon  the  French 
consular  tribunals  of  trying  matters  deemed  to  be  offences  by 
French  law";  and  the  defendant  was  fined  under  Arts.  425, 
428,  and  429  of  the  French  Penal  Code  for  infringement  of 
the  plaintiffs  dramatic  copyright  (a). 

M.  Darras,  in  an  able  article  contributed  to  '  Le  Droit 
d'Auteur '  (J),  contends  that  not  only  Frenchmen  domiciled  in 
Egypt  are  called  upon  to  respect  the  rights  of  authors  and 
artists  exactly  as  though  the  parties  were  actually  in  France, 
but  that  Englishmen,  Germans,  Belgians,  Dutch.,  &c,  are 
under  equal  obligation  to  respect  in  Egypt  not  only  the  rights 
of  their  fellow  countrymen,  but  also  the  rights  of  all  others 
whose  rights  they  would  be  obliged  to  respect  in  their  own 
country;  so  that,  for  example,  Englishmen  in  Egypt  may  be 
sued  in  the  consular  courts  for  infringing  the  copyright  of 
authors  belonging  to  any  country  of  the  Copyright  Union. 
However  this  may  be  with  regard  to  the  other  European 
countries,  it  is  not  clear  that  the  British  consular  courts  have 
jurisdiction  in  the  matter  of  copyright.  The  English  consular 
jurisdiction  rests  entirely  upon  Orders  in  Council  made  under 
the  Foreign  Jurisdiction  Act,  1890,  which  codified  the  earlier 
laws  on  the  same  subject  (c),  and  when  the  Mixed  Courts  were 
established  in  Egypt  the  jurisdiction  of  the  consular  courts 
was,  by  Order  in  Council  of  5th  Februry,  1876,  suspended  as 
to  such  matters  "  as  come  within  the  jurisdiction  of  the  Mixed 
Courts."  It  might  be  contended,  therefore,  that  as  the  Mixed 
Courts  have  undoubtedly  some  jurisdiction  in  the  matter  of 
copyright,  the  British  consular  jurisdiction  is  ousted. 

(a)  SocietS  des  auteurs  et  compositeurs  dramatiques  v.  Jules  Morrand.  •  Le  Droit 
d'Auteur,'  1897,  p.  129.     .  (b)  1895,  p.  165. 

(c)  See  Piggott  on  Exterritoriality.  Foreign  jurisdictions  exercised  in  consular 
courts  exist  at  the  present  time  :  (1)  in  civilized  independent  States,  by  virtue  of 
express  treaty,  as  in  Turkey,  Persia,  and  China ;  (2)  in  protected  States,  with  a 
settled  form  of  government,  as  in  the  protected  African  communities,  where  the 
relation  of  suzerain  and  dependent  State  involves  such  a  jurisdiction  ;  (3)  in 
countries  with  no  settled  form  of  government,  as  in  the  African  spheres  of  influence, 
or  in  the  Pacific  islands.     See  Anson  on  the  Crown,  p.  282, 
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By  a  treaty  of  12th  May,  1881,  a  French  protectorate  was 
established  over  Tunis. 

The  following  law  on  artistic  and  literary  property  was 
passed  on  the  15th  June,  1889,  and  published  in  the  official 
Tunisian  journal  on  the  20th  June,  1889(a). 

Art.  1.  Authors  of  literary  and  artistic  works  enjoy  during 
their  entire  life  the  exclusive  right  of  sale,  of  reproduction, 
of  representation  or  performance  and  circulation  of  their 
works  throughout  the  territory  of  the  regency  of  Tunis,  and 
also  the  right  of  assigning  such  property  in  whole  or  in  part. 
Nevertheless  this  protection  is  limited  to  (1)  works  pub- 
lished for  the  first  time  in  Tunis,  whatever  may  be  the  nation- 
ality of  the  author ;  (2)  to  works  published  in  a  foreign  country, 
for  the  protection  of  which  a  diplomatic  treaty  can  be  cited. 

Art.  2.  The  right  is  prolonged  for  fifty  years  after  the  death 
of  the  author,  for.  the  benefit  of  his  heirs  or  assigns. 

Art.  3.  The  expression  "  literary  and  artistic  works  "  includes 
books,  pamphlets,  and  all  other  writings,  dramatic  or  dramatic- 
musical  works,  musical  compositions  with  or  without  words, 
works  of  drawing,  painting,  sculpture  and  engraving,  litho- 
graphs, illustrations,  geographical  charts,  plans,  sketches,  and 
plastic  works  relating  to  geography,  topography,  architecture, 
and  sciences  in  general:  in  short,  every  production  of  the 
literary  or  scientific  and  artistic  domain  which  can  be  pub- 
lished by  any  method  of  printing  or  reproduction  (b). 

Copyright  does  not  exclude  the  right  of  making  quotations 
for  purposes  of  criticism,  argument,  or  education. 

Every  paper  may  reproduce  an  article  published  in  another 
paper,  on  condition  of  indicating  the  source,  unless  this  article 
carries  a  special  warning  that  reproduction  is  forbidden. 

Art.  4.  Copyright  in  a  literary  work  includes  the  exclusive 
right  of  making  or  authorizing  a  translation  of  it.  Copyright 
in  musical  compositions  includes  the  exclusive  right  of  making 
arrangements  on  the  motifs  of  the  original  work* 

Art.  5.  No  literary  or  artistic  work  not  become  public  pro- 
perty may  be  publicly  performed  in  the  regency,  without  the 
formal  consent  in  writing  of  the  author  or  his  assigns,  under 
penalty  of  a  fine  of  50  piastres  (c)  at  least,  and  confiscation  of 
receipts  for  the  benefit  of  the  authors  or  their  assigns. 

{a)  Translation  taken  from  '  Le  Droit  d'Auteur,'  1889. 

(b)  This  definition  agrees  with  that  in  the  Berne  Convention. 

(r )  Piastre  =  5Jrf.    Whitaker, 
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Art.  6.  Piracy  in  the  territory  of  the  regency  constitutes  a    p^bt  vi. 
misdemeanor ;  and  so  also  the  sale,  exportation,  and  consign-      Tunis. 
ment  of  pirated  works,  as  well  as  their  importation  into  Tuni- 
sian  territory. 

Art.  7.  Any  persons  who  knowingly  sell,  expose   for  sale,  Piracy, 
keep  in  their  shops  for  purposes  of  sale,  or  import  into  the 
territory  of  the  regency,  with  a  commercial   object,  pirated 
articles,  are  guilty  of  the  same  offence. 

Art.  8.  The  offences  mentioned  in  Arts.  6  and  7  are  punish- 
able with  a  fine  of  50  to  2000  piastres. 

Confiscation  for  the  benefit  of  authors  or  their  assigns  of 
pirated  works  or  articles,  as  well  as  plates,  moulds,  or  matrices, 
and  other  implements  directly  employed  in  committing  these 
offences,  will  be  decreed  against  convicted  persons. 

The  fabrication  and  sale  of  instruments  mechanically  repro- 
ducing airs  of  music  which  are  private  property  do  not  consti- 
tute musical  piracy  (a). 

Art.  9.  The  fraudulent  application  to  a  work  of  art,  a  work 
of  literature  or  music,  of  the  name  of  an  author,  or  any  dis- 
tinctive sign  adopted  by  him  to  distinguish  his  work,  will  be 
punishable  with  imprisonment  from  three  months  to  two 
years,  and  a  fine  of  100  to  2000  piastres,  or  of  one  of  these  two 
penalties  only. 

The  confiscation  of  pirated  articles  is  to  be  decreed  in  every 
case. 

Persons  who  knowingly  sell,  expose  for  sale,  keep  in  their 
shops,  import  into  the  territory  of  the  regency,  or  export  for 
purposes  of  sale  the  articles  pointed  out  in  the  first  paragraph 
of  this  article,  are  punishable  with  the  same  penalties. 

Art.  10.  The  local  authorities  must  in  every  case  give  their 
assistance  to  authors  or  their  attorneys  for  the  ascertainment 
and  repression  of  all  acts  in  opposition  to  their  rights. 

Art.  463  of  the  French  Penal  Code  is  applicable  to  the 
acts  contemplated  and  restrained  by  this  law  (b). 

Art.  11.  The  French  Courts  are  alone  competent  to  take 
cognizance  of  all  claims  or  disputes  relating  to  this  law. 

Rights  of  Foreigners. 

Rights  of  foreigners  under  the  Law  of  15th  June,  1889,  are  Foreigner?, 
limited  by  Art.  1  above  set  out :  (1)  to  works  published  for  the 
first  time  in  Tunis,  whatever  may  be  the  nationality  of  the 

{a)  Protocol  of  the  Berne  Convention ,  Art.  III. 
(*)  Ante,  p.  556,  m*e  {h). 
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author;  and  (2)  to  works  published  abroad,  and  for  the  protec- 
tion of  which  a  diplomatic  convention  can  be  invoked. 

By  the  treaty  of  12th  May,  1881,  before  referred  to,  Tunis 
undertook  not  to  conclude  any  international  act  without  the 
assent  of  France,  but,  with  that  assent,  she  has  ratified  the 
Berne  Convention  and  the  Additional  Act  of  Paris. 

It  is  the  opinion  of  M.  Darras  (a)  that  the  law  of  15th  June, 
1889,  is  applicable  only  to  Tunisians  who  are  not  under  the 
protection  of  some  European  Power.  He  contends  that  as 
regards  France,  the  effect  of  the  treaty  of  12th  May,  1881,  is 
that  the  French  tribunals  are  competent  to  punish  offences 
against  Frenchmen,  and  that  inasmuch  as  a  French  law  of  28th 
May,  1836,  has  enacted  that  "offences,  delicts,  and  crimes 
committed  in  the  Levant  shall  be  visited  with  the  penalties 
provided  by  the  French  laws,"  Frenchmen  in  the  Levant  are 
subjected  to  the  penal  provisions  of  the  French  laws;  and 
that,  though  by  a  French  law  of  27th  March,  1883,  con- 
sular jurisdiction  in  Tunis  has  been  suppressed,  this  has  not 
had  the  effect  of  abrogating  the  provisions  of  the  law  of 
28th  May,  1836.  According  to  M.  Darras  there  is  this  special 
peculiarity  about  Tunis,  that  this  latter  law  does  not  apply  to 
Frenchmen  only,  but  ought  to  be  extended  to  all  Europeans, 
because,  since  the  establishment  of  the  French  protectorate 
over  Tunis,  all  the  European  Powers  have  renounced  the 
benefit  of  the  Capitulations  (b),  and  this,  he  contends,  has  had 
the  effect  not  only  of  attributing  competence  to  the  French 
tribunals  at  Tunis  over  all  Europeans,  but  of  rendering  applic- 
able the  provisions  of  the  French  penal  laws.  This  opinion  is, 
to  some  extent,  confirmed  by  a  judgment  of  the  Tunis  Court 
delivered  the  29th  December,  1900  (c),  by  which  certain 
Italians  were  fined  under  Article  463  of  the  French  Penal 
Code,  though  the  decision  of  the  court  was  based  not  upon  the 
grounds  suggested  by  M.  Darras,  but  erroneously,  no  doubt  (tf), 
on  the  provisions  of  the  Berne  Convention. 


SOUTH  AMERICA. 

In  1888  an  international  congress  of  the  States  of  South 
America  met  at  Montevideo  under  the  auspices  of  the  Argentine 
Republic  and  the  Republic  Oriental  of  Uruguay. 

(a)  4  Le  Droit  d'Auteur,'  1901,  p.  91. 

\b)  See  British  Order  in  Council,  31st  ;Dee.,  1883.     Piggott  on  Exterritoriality  , 
pp.  209,  210. 

(c)  4Le  Droit  d'Auteur/  1901,  p.  57. 

(rf)  According  to  the  provision*  of  the  Berne  Convention  it  is  the  law  of  the 
country  where  the  piracy  is  committed  that  is  applicable. 
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One  of  the  most  noteworthy  results  of  this  congress  was  the     Past  vi 
drawing  up  of  a  treaty  for  the  protection  of  works  of  literature  and      south 
art,  which  treaty  was  signed  on  the  11th  January,  1889,  by  the    AMM"0A- 
delegates  of  the  following  seven  South  American  States :  the  Montevideo 
Argentine  Republic,  Bolivia,  Brazil,  Chili,  Paraguay,  Peru,  and  ^l^on 
Uruguay.      The  treaty  provides  that  a  simultaneous  ratifica- 
tion  by  all  the  signatories  is   not  a  necessary  condition  of 
its  coming  into  force,  so  that  it  at  once  becomes   binding 
upon  any  nations  ratifying  it.     The  treaty  has  been  ratified 
by   the  Argentine  Republic,   Paraguay,  Peru,  Uruguay,   and 
Bolivia,  and   France,  Spain,  Italy,  and  Belgium  have  signi- 
fied their  adhesion  to  it,  though  this  has  only  been  accepted 
by  the  Argentine  Republic  and  Paraguay.     In  1902  another 
conference  of  American  States   was    held  at   Mexico,  which 
resulted  in  a  Convention,  called  the  Pan-American  Conven- 
tion.    Seventeen    American    States,    including    the    United 
States,  signed  this  Convention,  but  it  has  been  so  far  ratified  by 
four  only,  viz.,  Guatemala,  Salvador,  Costa  Rica,  and  Paraguay. 

The  Convention  of  Montevideo  differs  from  the  Berne  Con-  Differences 
vention  in  its  fundamental  principle,  for  the  law  to  be  applied  Montevideo 
is  the  law  of  the  author's  country,  and  not,  as  in  the  case  of  Convention 
the  Berne  Convention,  the  law  of  the  country  in  which  pro-  convention, 
tection  is  sought.     It  also  differs  from  the  Berne  Convention 
in  the  following  particulars : 

(1)  It  does  not  protect  the  exclusive  right  of  performance 
and  representation  of  musical  and  dramatic  works. 

(2)  It  comprehends  photographs  and  choregraphical  works 
under  the  terms  literary  and  artistic  works :  the  Berne  Con- 
vention, sects.  1  and  2  of  the  Protocol,  protects  the  photographs 
of  a  work  of  art  as  the  work  itself:  other  photographs  are  only 
protected  in  countries  where  they  are  recognized  as  works  of 
art ;  choregraphic  works  are  only  protected  in  countries  whose 
law  expressly  recognizes  them. 

(3)  The  exclusive  right  of  translation  lasts  for  the  same 
time  as  copyright  instead  of  for  ten  years  only. 

The  treaty  provides  as  follows :  Provisions  of 

Art.  2.  The  authors  of  all  literary  or  artistic  works  shall  convent, 
enjoy  in  the  signatory  States  the  rights  accorded  to  them  by 
the  law  of  the  State  where  the  first  publication  or  production 
took  place. 

Art.  3.  The  right  of  property  in  a  literary  or  artistic  work 
includes,  for  the  author,  the  power  of  disposition,  of  publication 
and  alienation,  of  translation  or  authorizing  translation,  and  of 
reproduction  under  anyjform. 

2  x 
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Part  vi.         Art.  4.  No  State  shall  be  bound  to  recognize  a  longer  dura- 
South      tion  of  literary  or  artistic  property  than  that  given  to  authors 
America.    who  0btain  it  directly  in  that  State. 

But  the  duration  may  be  limited  to  that  accorded  by  the 
country  of  origin,  if  it  be  less. 

Art.  7.  Newspaper  articles  may  be  reproduced  on  condition 
that  the  publication  from  which  they  are  taken  be  named, 
except  articles  treating  of  art  or  science,  reproduction  of  which 
has  been  expressly  forbidden. 

Art.  8.  Speeches  delivered  or  read  in  deliberative  assemblies, 
in  courts  of  justice,  or  public  meetings  may  be  published  in 
periodicals  without  authorization. 

Art.  9.  The  following  are  considered  unlawful  reproductions : 
indirect  and  unauthorized  appropriations  of  literary  or  artistic 
works,  designated  under  various  names,  such  as  adaptations, 
arrangements,  &c,  when  they  are  mere  reproductions,  without 
presenting  the  features  of  a  new  work. 

Art.  10.  Copyright  shall  be  recognized  unless  proved  to  the 
contrary,  in  favour  of  the  persons  whose  names  or  pseudonyms 
are  indicated  in  the  work. 

If  authors  wish  to  conceal  their  identity,  publishers  must 
make  it  known  that  copyright  belongs  to  them. 

Art.  1 1.  The  liabilities  incurred  by  persons  infringing  literary 
or  artistic  copyright  shall  be  established  and  decided  by  the 
courts  and  regulated  by  the  laws  of  the  country  where  the 
offence  has  been  committed. 

Art.  1 3.  It  is  not  necessary  for  the  coming  into  force  of  this 
treaty  that  it  shall  be  ratified  simultaneously  by  the  signatory 
States.  Any  State  which  approves  it,  shall  notify  its  approval 
to  the  governments  of  the  Argentine  and  Uruguay  Republics, 
in  order  that  they  may  communicate  it  to  the  other  contract- 
ing parties.   This  proceeding  shall  take  the  place  of  ratification. 

Art.  14.  When  mutual  approvals  have  been  exchanged  in 
the  manner  indicated  in  the  preceding  articles,  this  treaty  shall 
remain  in  force  indefinitely. 

Art.  15.  If  any  of  the  signatory  States  judges  it  useful  to 
withdraw  from  the  Convention  or  introduce  modifications 
therein,  it  shall  give  notice  to  the  other  States ;  but  it  shall 
not  be  discharged  until  a  lapse  of  two  years  after  repudiation, 
during  which  period  efforts  shall  be  made  to  arrive  at  a  fresh 
agreement. 

Art.  16.  Art.  13  may  be  extended  to  nations  which  may 
desire  to  adhere  to  the  treaty,  though  they  have  not  taken 
part  in  the  congress. 
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The   Pan-American  Convention  is  inspired  by  the  Berne    partVI. 
Convention  and  the   Convention   of  Montevideo.     It  adopts      south 
the  fundamental  principle  of  the  Berne  Convention  in  con-    Amebica- 
ferring   upon   the   author  the   protection  which  is  aocorded  The  Pan- 
to   natives    in    the    country    where    protection    is    sought,  convention, 
but  protection  is  only  obtained  on  compliance  with  special 
formalities.     The  main  provisions  of  this  Convention  are  as 
follows : 

Art.  2.  Literary  and  artistic  works  comprise  books,  manu- 
scripts, pamphlets  of  all  kinds;  dramatic  or  melodramatic 
works,  choral  music  and  musical  compositions,  with  or  without 
words ;  designs,  drawings,  paintings,  sculpture,  engravings, 
photographic  works ;  astronomical  and  geographical  globes ; 
plans,  sketches,  and  plastic  works  relating  to  geography  or 
geology,  topography  or  architecture,  or  any  other  science; 
and,  finally,  every  production  in  the  literary  and  artistic  field, 
which  may  be  published  by  any  method  of  impression  or 
reproduction. 

Art.  3.  Copyright  consists  in  the  exclusive  right  to  dispose 
of  a  work,  to  publish,  sell,  or  translate  the  same,  or  to  authorize 
its  translation,  to  reproduce  the  same  in  any  manner,  either 
entirely  or  partially.  The  term  for  which  the  exclusive  right 
of  translation  lasts  depends  upon  the  law  of  the  country  in 
which  protection  is  sought. 

Art.  4.  It  is  indispensable  that  the  author  or  his  representa- 
tives shall  address  a  petition  to  the  proper  Official  Department 
of  his  State,  claiming  recognition  of  his  right,  and  accompanied 
by  two  copies  of  his  work.  If  he  desire  that  his  copyright 
shall  be  recognized  in  other  of  the  signatory  countries,  he 
must  attach  to  his  petition  a  number  of  copies  of  his  work 
equal  to  that  of  the  countries  he  may  therein  designate.  The 
department  is  to  distribute  these  copies  among  the  countries, 
together  with  a  certificate,  in  order  that  the  copyright  of  the 
author  may  be  recognized. 

Art  5.  Authors  who  belong  to  one  of  the  signatory  countries 
or  their  assigns  shall  enjoy  in  the  other  countries  the  rights 
which  their  respective  laws  at  present  grant,  or  in  the  future 
may  grant,  to  their  own  citizens,  but  such  right  shall  not 
exceed  the  term  of  protection  granted  in  the  country  of  its 
origin. 

Art.  6.  The  country  of  origin  of  a  work  in  oase  it  is  pub- 
lished simultaneously  in  several  of  the  signatory  countries  is  to 
be  the  country  according  the  shortest  protection. 

Art.  *7.  Translations  are  protected  as  original  works. 
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Art.  8.  Newspaper  articles  may  be  reproduced  with  acknow- 
ledgment of  source. 

Art.  11.  The  reproduction  in  publications  devoted  to  public 
instruction  or  ohrestomathy,  of  fragments  of  literary  or  artistic 
works,  confers  no  right  of  property,  and  may,  therefore,  be 
freely  made  in  all  the  signatory  countries. 

Art.  12.  All  unauthorized  indirect  use  of  a  literary  or 
artistic  work,  which  does  not  present  the  character  of  an 
original  work,  shall  be  considered  as  an  unlawful  reproduction. 

Art.  15.  The  Convention  shall  take  effect  between  the  signa- 
tory States  that  ratify  it,  three  months  from  the  day  that  they 
communicate  their  ratification  to  the  Mexican  Government. 

Art.  16.  Signatory  States,  when  approving  the  present  Con- 
vention, shall  declare  whether  they  accept  the  adherence  to 
the  same  by  the  nations  who  have  had  no  representation  at  the 
Conference. 


Argentine 
Republic. 


THE  ARGENTINE  REPUBLIC. 

There  is  no  special  law  in  the  Argentine  Republic  on  copy- 
right. Art  17  of  the  Constitution  of  1869  provides  that 
property  is  inviolable,  and  no  inhabitant  of  the  Argentine 
Republic  can  be  deprived  of  it  except  by  virtue  of  a  legal 
decision  in  conformity  with  the  law.  Every  author  or  inventor 
is  the  exclusive  proprietor  of  his  work,  invention,  or  discovery, 
for  the  period  accorded  by  law. 

The  promised  law  has,  however,  not  yet  appeared,  and  no 
period  has  been  fixed  by  legislation  for  copyright. 

Native  authors  are  at  present  protected  in  their  rights  by 
the  provisions  of  the  Civil  Code,  of  which  the  following  are, 
according  to  M.  Lyon-Caen  (a),  specially  applicable  to  copy- 
right. 

Art.  1072.  Every  unlawful  act  committed  knowingly  and 
with  the  intention  of  injuring  the  person  or  rights  of  another, 
is  considered  as  an  offence  by  this  Code. 

Art.  1075.  Every  right  may  be  the  subject  of  an  offence, 
whether  it  be  a  right  over  an  external  object  or  inseparable 
from  the  existence  of  the  person. 

Art.  1077.  Every  right  gives  rise  to  the  obligation  of  making 
good  the  injury  caused  to  another. 

Art.  1083.  The  making  good  all  injury,  whether  material  or 
moral,  caused  by  an  offence  may  be  reduced  to  a  pecuniary 
compensation  to  be  fixed  by  the  judge,  except  in  cases  where 


(//) '  Lois  frnn^aipes  et  $trangeres.' 
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there  is  an  opportunity  of  delivering  up  the  article  which  has    Pabt  vi- 
been  the  subject  of  the  offence.  the 

AH.  1095.  The  right  to  claim  the  making  good  of  damage    rep^Iic* 

caused  by  offences  against  property  belongs  to  the  proprietor 

of  the  thing,  to  the  person  entitled  to  possession  of  the  thing 
or  simply  to  hold  it,  as  a  tenant,  bailee,  or  trustee ;  it  belongs 
also  to  a  mortgagee,  who  can  put  in  force  this  right  even 
against  the  proprietor  of  the  mortgaged  article  if  this  latter 
has  caused  the  damage. 

Infringement  of  copyright  becomes,  under  these  provisions, 
a  civil  wrong,  for  which  compensation  may  be  obtained  by  an 
action  for  damages. 

Rights  of  Foreigners. 

Although  natives  find  protection  for  their  works  in  Argentina,  Foreigners, 
the  rights  of  foreigners  receive  but  scanty  recognition,  and  the 
cases  of  piracy  of  European  works,  especially  musical  and 
dramatic  works,  have  been  on  a  large  scale.  In  1895  the 
Court  of  Buenos  Ayres  held  that  Art.  1 7  of  the  Constitution 
did  not,  in  the  absence  of  any  treaty,  confer  copyright  on  a 
foreigner  resident  abroad,  and  that  the  works  of  such  foreigners 
might  be  freely  pirated.  This  decision  has  not  met  with  the 
approval  of  the  majority  of  text  writers,  and  a  more  recent 
decision  appears  to  be  in  favour  of  the  view  that  the  native 
assignee  of  the  local  rights  in  a  foreign  work  can  prevent 
piracies  by  others  (a).  Foreigners  residing  in  Argentina  are 
also  probably  protected. 

The  Argentine  Republic  was  one  of  the  prime  movers  of  the 
Montevideo  Convention,  which  she  duly  ratified.  Latterly 
France,  Italy,  Spain,  and  Belgium  have  expressed  their  ad- 
herence to  this  Convention,  and  their  adherence  has  beon 
accepted  by  the  Argentine  Republic,  but  it  has  been  disputed 
whether  it  was  within  the  power  of  the  executive  to  issue  a 
decree  accepting  the  accession  of  European  powers.  The  point 
has  been  carried  before  the  tribunals,  but,  it  is  believed,  has 
not  yet  been  determined. 

The  Republic  has  also  signed  the  Pan-American  Convention, 
but,  at  the  time  of  writing,  has  not  ratified  it. 

{a)  See  *  Le  Droit  d'Auteur,'  1903,  p.  79. 
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BOLIVIA. 


A  law  on  literary  and  artistic  works  was  enacted  in  Bolivia 
on  the  13th  August,  1879.     It  provides  as  follows  (a). 


Literary 
works. 


Laws. 


Speeches. 


Lectures. 


Duration. 


Translation. 


Chap.  I. — Of  Literary  Works  in  general. 

Art.  1.  It  is  lawful  to  publish  by  printing,  by  lithography, 
on  the  stage  or  in  any  other  analogous  way,  any  literary  work 
without  any  previous  censorship  or  restriction  obstructing  the 
free  exercise  of  this  right,  subject  to  all  liabilities  incurred 
according  to  the  laws. 

This  provision  is  applicable  to  the  right  of  translation. 

Art.  2.  It  is  lawful  to  publish  laws  and  regulations  and  also 
all  other  official  public  decrees,  on  condition  that  the  authentic 
text  published  by  government  is  strictly  adhered  to. 

Art.  3.  Speeches  delivered  in  the  legislative  chambers  and 
all  other  speeches  of  an  official  character  are  included  in  this 
last  provision.  Nevertheless,  a  collection  of  all  or  part  of  the 
speeches  of  a  particular  speaker  cannot  be  published  except  by 
the  speaker  himself  or  with  his  consent. 

Art.  4.  Lectures  of  masters  and  professors,  also  sermons, 
can  only  be  reproduced  by  their  author,  except  by  way  of 
abridgment. 

Art.  5.  Every  manuscript  work  is  the  property  of  its  author, 
and  cannot  in  any  case  be  published  without  his  permission. 

Art.  6.  Private  letters  cannot  be  published  without  the 
consent  of  the  author  or  his  representatives,  except  in  legal 
proceedings. 

Art.  7.  The  author  of  a  printed  or  lithographed  work  enjoys 
the  property  in  such  work  and  the  exclusive  right  of  repro- 
duction during  his  life. 

Authors  of  writings  of  any  kind  have  the  right  of  quoting 
from  one  another,-  or  copying  fragments  or  passages  relating  to 
the  subject  of  their  works,  on  condition  of  indicating  the  author, 
the  book,  and  periodical  borrowed  from. 

Articles  first  published  in  a  periodical,  or  forming  part  of 
some  work  or  collection,  can  be  reprinted  by  their  authors, 
subject  to  agreement  to  the  contrary. 

Art.  8.  The  author's  rights  contemplated  by  the  previous 

{b)  This  law  follows  closely  the  Portuguese  Code  of  1867,  ante,  p.  631.  The 
translation  is  taken  from  the  French  translation  in  ( Lois  franchises  et  6trangeres.' 
par  M.  Lyou-Caen. 
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article  include  also  the  right  of  translation.    But  if  the  author    Part  vi. 
be  of  foreign  nationality,  he  only  enjoys  this  right  in  Bolivia    Bolivia. 
during  ten  years  from  the  first  publication  of  his  work,  and  on  For .    erg 
condition  that  the  translation  has  appeared  before  the  end  of 
the  third  year  from  publication. 

In  case  of  assignment,  all  the  author's  rights  pass  to  the 
translator,  subject  to  agreement  to  the  contrary. 

The  translator,  whether  a  Bolivian  or  a  foreigner,  of  a  work 
not  become  public  property,  enjoys,  during  thirty  years,  the 
exclusive  right  of  reproducing  his  own  translation,  subject  to 
the  right  of  any  other  person  to  make  a  new  translation  from 
the  same  work. 

Art.  10.  After  the  death  of  an  author  his  heirs,  assigns,  or  Duration 
representatives,  preserve  the  right  of  property  mentioned  in^Mthw?1 
Art.  7  for  fifty  years. 

Art.  11.  The  State  or  any  other  public  institution  which 
causes  a  work  to  be  published  enjoys  the  right  aforesaid  for 
fifty  years  from  the  publication  of  the  last  volume  of  the 
work. 

.  If  the  work  consists  of  a  collection  of  writings  or  articles  on 
different  subjects,  the  fifty  years  count  from  the  publication  of 
each  volume. 

Art.  12.  When  a  work  has  been  produced  by  several  authors, 
and  each  one  of  them  has  collaborated  on  the  same  conditions, 
and  in  his  own  name,  the  property  in  such  work  belongs  to 
all  the  collaborators.  The  first  period  of  duration  of  this  pro- 
perty extends  to  the  death  of  the  last  surviving  collaborator, 
who  enjoys  the  produce  of  such  property  jointly  with  the  heirs 
of  his  deceased  collaborators :  the  second  period  commences 
at  his  death. 

If  a  collective  work,  composed  of  works  by  several  authors 
has  been  undertaken,  edited,  and  published  by  a  single  person, 
and  in  his  name,  the  second  period  referred  to  commences  to 
run  from  the  death  of  such  person. 

Art  13.  The  provisions  of  the  preceding  articles,  so  far  as 
they  relate  to  authors,  apply  to  publishers  to  whom  they  have 
assigned  their  rights,  following  the  terms  of  the  respective 
agreements. 

Nevertheless  in  this  case,  the  duration  contemplated  by 
Art.  10  counts  from  the  death  of  the  author. 

Art.  14.  The  provisions  regulating  works  published  with  the  Anonymous 
author's  name  are  also  applicable  to  anonymous  and  pseudony-  works- 
mous  works  as  soon  as  the  author  or  his  heirs  or  assigns  reveal 
their  identity  and  prove  their  existence. 
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Part  vi.         Art.  15.  The  publisher  of  the  posthumous  work  of  a  known 
Bolivia,     author  enjoys  copyright  for  fifty  years  from  the  publication. 
Posthumous        -Art.  16.  The  publisher  of  an  unpublished  work,  of  which 
work.  the  proprietor  is  unknown  or  cannot  obtain  legal  recognition, 

enjoys  copyright   for   thirty  years   from    the   completion   of 
publication. 
Expropria-  Art.  17.  The  expropriation  of  every  published  work,  which 

state/ *  e  is  out  °f  print,  and  which  the  author  or  his  heirs  are  unwilling 
to  reprint,  although  the  work  in  question  has  not  yet  become 
public  property,  is  lawful. 

The  State  alone  may  proceed  to  this  expropriation  after 
procuring  a  law  to  this  effect,  and  after  previously  compensating 
the  author,  and  on  condition  of  acting  on  the  general  principles 
of  expropriation  on  the  ground  of  public  utility. 

Arts.  18  and  19  relate  to  publishing  agreements.  A  pub- 
lisher may  not  alter  a  work,  and  must  carry  out  his  contract 
diligently  (a). 

Art.  20.  Literary  property  is  considered  and  regulated  as  all 
other  personal  property,  subject  to  the  special  modifications  by 
law  prescribed,  by  reason  of  the  special  nature  of  this  property. 
Art.  21.  In  case  of  failure  of  heirs,  the  State  does  not 
succeed  to  copyright :  any  one  may  publish  and  reprint  the 
works,  subject  to  the  right  of  creditors  on  the  inheritance. 
Art.  22.  Literary  property  cannot  be  prescribed. 
Art.  23.  There  is  no  property  in  works  forbidden  by  the  law 
and  ordered  to  be  withdrawn  from  circulation. 


Dramatic 
works. 


Chap.  II. — Dramatic  Works. 

Art.  24.  Dramatic  authors  enjoy  property  in  their  works  in 
conformity  with  the  provisions  of  the  preceding  chapter,  and 
have  in  addition  the  following  rights : 

Art.  25.  No  dramatic  work  can  be  represented  at  a  public 
theatre,  where  admission  is  obtained  by  payment,  without  the 
written  consent  of  the  author,  his  joint  heirs,  assigns,  or  repre- 
sentatives in  the  following  manner : 

(1)  If  the  work  be  printed,  this  consent  is  only  necessary 

after  the  death  of  the  author  during  the  time  for 
which  his  heirs,  assigns,  or  representatives  enjoy 
copyright. 

(2)  If  the  work  be  posthumous,  it  cannot  be  represented 


{a)  The  provisions  are  similar  to  Arts.  588  and  589  of  the  Portuguese  Law. 
a?Ue,  p.  633. 
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without  the  consent  of  all  the  heirs  or  any  other    Pakt  vi. 
person  who  has  property  in  the  manuscript  Bolivia. 

(3)  The  permission  to   represent  a  dramatic  work  may  be 
given  for  a  certain  period,  a  certain  place  or  several 
places,  or  for  a  certain  number  of  theatres. 
Art.  26.  If  the  permission  be  limited,  and  the  work  has  been 
put  on  the  stage  of  a  theatre  not  included  in  the  permission, 
the  net  receipts  of  the  representation  or  representations  thus 
given  belong  to  the  person  whose  consent  was  necessary. 

Art.  27.  The  author's  share  of  the  receipts  of  a  representa- 
tion cannot  be  seized  by  creditors  of  the  theatrical  venture. 

Art.  28.  A  dramatic  author  who  has  assigned  by  agreement 
the  right  of  representing  his  works,  enjoys  the  following  rights 
unless  he  has  expressly  renounced  them. 

(1)  To  make  such  changes  and  improvements  as  he  shall 

judge  necessary,  on  condition  that  he  does  not  alter 
any  essential  parts  without  the  consent  of  the 
manager. 

(2)  To  require  that  the  work  so  long  as  it  is  in  manuscript 

shall  not  be  communicated  to  any  person  outside  the 
theatre. 

Art.  29.  An  author  who  has  contracted  with  a  manager  for 
the  representation  of  his  work,  cannot,  while  the  contract  holds 
good,  assign  to  any  9ther  manager  in  the  same  locality  either 
the  original  text  or  an  imitation. 

Art.  30.  If  the  piece  has  not  been  represented  within  the 
period  agreed  upon,  or  in  the  course  of  the  first  year  where  no 
period  has  been  expressly  fixed,  the  author  is  free  to  withdraw 
his  work. 

Art.  31.  The  judicial  authority  shall  decide  all  disputes 
arising  between  authors  and  theatre  managers. 


Chap.  III. — Artistic  Property. 

Art.  32.  The  author  of  every  musical  work,  drawing,  paint-  Artutic 
ing,  sculpture,  or  engraving  has  the  exclusive  right  of  repro-  Property 
ducing  his  work  by  engraving,  lithography,  sculpture,  or  any 
other  process  in  conformity  with  the  provisions  established  in 
matters  concerning  literary  property. 

The  provisions  laid  down  in  the  preceding  chapter  in  favour 
of  dramatic  authors  are  wholly  applicable  to  authors  of  musical 
works  in  regard  to  their  performance  in  theatres  or  any  other 
places  where  the  public  are  only  admitted  by  payment. 
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Chap.  IV. — Obligations  common  to  Authors  of  Literary, 
Dramatic,  or  Artistic    Works. 

Art.  33.  To  enjoy  the  advantages  granted  by  this  law,  the 
author  or  the  proprietor  of  every  work  reproduced  by  typography, 
lithography,  engraving,  sculpture,  or  any  other  process,  must 
observe  the  following  provisions : 

Art  34.  Before  putting  on  the  market  copies  of  any  pub- 
lished work  he  must  xfopout  *  copy  with  the  Minister  of  Public 
Education,  a  second  with  the  Procureur  of  the  District,  and  a 
third  at  the  library  of  the  seat  of  Government.  A  receipt 
must  be  given  for  these  deposits,  which  must  be  entered  on  the 
registers  established  for  this  purpose  free  of  charge. 

If  a  musical  or  dramatic  work  be  in  question,  or  a  work 
relating  to  musical  instruction  (a)  or  art,  copies  must  be 
deposited  in  the  manner  prescribed  in  the  preceding  article. 
If  the  work  be  a  lithograph,  an  engraving,  or  a  sculpture,  or  a 
work  relating  to  one  of  these  arts,  the  deposit  and  registration 
must  be  made  in  the  same  manner  with  the  Council  of  Educa- 
tion. Nevertheless  in  this  case  the  author  may  deposit  the 
original  drawings  in  place  of  the  copies. 

Art.  35.  The  library  and  institutions  mentioned  in  the  pre- 
ceding article  must  publish  the  registrations  respectively  made 
by  them  in  the  Municipal  Bulletin. 

Art.  36.  Certificates  extracted  from  the  register  aforesaid 
are  presumptive  evidence  of  the  copyright  in  the  work  with 
the  results  flowing  from  such  right,  subject  to  proof  to  the 
contrary. 

Arts.  37  to  42  relate  to  the  penalties  for  piracies.  The 
provisions  are  practically  identical  with  Arts.  607  to  612  of  the 
Portuguese  Code  (6). 


Rights  of  Foreigners. 

Foreigners.  The  rights  of  foreigners  are  efficaciously  protected  by  Art.  9 
of  the  law  of  13th  August,  1879,  which  is  as  follows  : 

"  Foreign  authors  shall  enjoy  the  same  advantages  as  those 
which  are  accorded  to  Bolivian  authors  resident  in  the  foreign 
country." 

This  is  a  liberal  provision,  as  most  countries  permit  foreign 

(a)  The  corresponding  section  of  the  Portuguese  Code  says, "  relating  to  dramatic 
literature  or  musical  art "  :  It  may  be  doubted  whether  the  difference  does  not  lie 
only  in  the  fact  that  the  two  laws  have  had  different  French  translators. 

(b)  See  ante,  p.  636. 
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residents  to  acquire  copyright.     The  rights  of  foreigners  in  the    *aht  vi. 
matter  of  translations  are,  however,  cut  down  by  the  8th  Art.    Bolivia. 

given  above  (a) ;  and,  in  order  to  acquire  copyright  in  Bolivia, 

foreign  authors  must  comply  with  the  formalities  required  by 
Art.  34. 

Bolivia  was  one  of  the  signatories  of  the  Montevideo  Con- 
vention and  the  Pan-American  Convention,  but  she  has  only 
ratified  the  former  (&).  She  has  a  treaty  with  France,  dated 
the  8th  September,  1887,  by  which  the  subjects  of  either 
country  enjoy  on  the  territory  of  the  other  the  same  rights  of 
copyright  as  natives. 

brazil. 

Legislation   in   Brazil    on  the  subject  of  copyright  is   ofniBtoryof 
modern  growth,  for  with  the  exception  of  some  crude  pro-j^P.*?1*?11 
visions  in  the  Criminal  Code  of    1830,  the  monarchy  was 
entirely  opposed  to  any  such  legislation. 

When  the  form  of  government  was  altered  to  a  republic 
in  1889  a  new  Penal  Code  was  promulgated  (11th  October, 
1890),  which  contained  a  special  chapter  on  literary  and 
artistic  property,  which  is  still  in  force ;  and  the  Constitution 
of  24th  February,  1891,  by  Art.  72,  s.  26,  provided  that 
"authors  of  literary  and  artistic  works  are  guaranteed  the 
exclusive  right  of  reproducing  their  works  by  printing  or  any 
other  mechanical  process.  The  author's  heirs  shall  eqjoy  this 
right  for  the  period  that  the  law  shall  determine."  No  law 
was,  however,  passed  until  the  1st  August,  1898,  when  the 
law  which  now  mainly  regulates  copyright  in  this  country 
came  into  force.  This  law  repeals  "  all  contrary  provisions" 
in  other  laws,  and  this,  it  is  conceived,  practically  amounts  to 
a  repeal  of  the  provisions  of  the  Penal  Code  of  1890,  so  far  as 
they  relate  to  copyright,  except  as  to  penalties. 

The  law  of  1st  August,  1898,  is  as  follows  (c): 

Art.  1.  The  rights  belonging  to  the  author  of  a  literary,  Law  of  1st 
scientific,  or  artistic  work  consist  of  the  exclusive  liberty  of  Au*U8t» 1898- 
reproducing  or  authorizing  the  reproduction  of  his  work  by 
publication,  representation,  performance,  or  any  other  means 
whatsoever. 

Art.  2.  Defines  literary,  scientific,  and  artistic  works  nearly 
in  the  words  of  Art.  4  of  the  Berne  Convention  as  compre- 
hending "  books,  pamphlets,  and  all  other  writings ;  dramatic 
or    dramatico-musical  works,   musical  compositions  with   or 

(a)  Ante,  p.  694.  (b)  5th  Norember,  1903. 

(r)  Translated  from  the  French  translation  in  '  Le  Droit  d'Auteur,'  1898,  p.  101. 
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part  vi.     without   words;    works   of   painting,  sculpture,   architecture, 
Bbazil.     engraving,  lithography,  photography ;  illustrations  of  all  sorts ; 
charts,  plans,  and  sketches ;  in  fact,  every  production  what- 
soever in  the  literary,  scientific,  or  artistic  domain." 

Art.  3.  The  following  are  the  periods  of  protection:  (1)  For 
the  right  of  reproduction  in  any  form  whatsoever,  fifty  years 
from  the  1st  January  of  the  year  of  publication ;  and  (2)  for 
the  right  of  translation,  public  representation,  and  performance, 
ten  years,  dating  in  the  case  of  translations  from  the  1st 
January  of  year  of  publication,  and  in  the  case  of  public 
representations  and  performances  from  the  first  authorized 
representation  or  performance  (a). 
Assignability.  Art.  4.  Copyright  is  personal  property,  assignable  and  trans- 
missible in  whole  or  in  part,  in  conformity  with  the  following 
rules:  (1)  Assignments  inter  vivos  shall  only  be  valid  for 
thirty  years,  after  which  the  copyright,  if  still  subsisting,  shall 
revert  to  the  author ;  (2)  at  every  new  edition  the  author  has 
the  right  to  either  correct  and  revise  his  work  or  regain  his 
copyright  on  making  compensation  to  the  assignee  as  pre- 
scribed by  this  law. 

Art.  5.  An  assignee  of  copyright  may  not  modify  the  work 
for  sale  or  exploitation. 

Art.  6.  In  the  absence  of  a  legal  publishing  agreement  the 
copyright  is  presumed  to  remain  vested  in  the  author,  and  the 
publisher  must  pay  the  author  at  least  one  half  of  the  sale 
price  of  the  whole  edition. 

Art.  7.  Copyright  is  protected  from  the  author's  creditors. 

Art.  8.  Posthumous  works  are  protected  for  the  same 
periods  as  prescribed  in  Art.  3,  but  the  right  of  translation 
and  public  performance  runs  from  the  1st  January  of  the  year 
in  which  the  author  dies. 

Art.  9.  Collaborators,  in  the  absence  of  agreement  to  the 
contrary,  enjoy  equal  rights,  and  the  authorization  of  all  is 
necessary  for  reproduction.  Disputes  are  to  be  determined  by 
the  courts. 

{a)  Art.  345  of  the  Penal  Code  of  11th  October,  1890,  forbids  the  reproduction 
of  any  literary  or  artistic  work  by  means  of  printing,  engraving,  lithography,  or 
any  other  mechanical  process  during  the  life  of  the  author  or  of  the  person  to 
whom  he  has  assigned  his  property  (!)  and  ten  years  after  his  death,  if  he  leave 
heirs ;  and  as  to  translations,  Art.  347  simply  forbids  to  translate  and  sell  any 
writing  or  work  without  the  author's  leave  ;  and  Art.  348  likewise  forbids  public 
performance  of  musical  and  dramatic  works.  It  will  be  noticed  that  the  provisions 
of  the  law  of  1898  are  conceivably  less  favourable  to  the  author  than  those  of  the 
Penal  Code  of  1890,  for,  under  the  former,  copyright  might  possibly  cease  whilst 
the  author  was  still  living.  As  Art.  72  of  the  Constitution  has  enacted  "  that  the 
kein  of  authors  shall  enjoy  this  right  during  the  period  that  the  law  shall 
determine,"  could  the  provisions  of  the  Code  of  1890  (as  we  have  seen,  not 
necessarily  repealed)  be  invoked  if  they  were  more  favourable  to  the  author  than 
those  of  the  law  of  1898  ? 
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Art.  10.  The  consent  of  one  collaborator  is  sufficient  to  pahtVI. 
authorize  the  stage  production  of  a  theatrical  work,  but  the  Brazil. 
others  are  to  be  indemnified. 

Art.  11.  In  the  case    of   anonymous  and   pseudonymous  Anonymous 
works  the    copyright   is  vested  in    the  publisher  until   th©  donymmis 
author  makes  himself  known.  works. 

Art.  12.  Translations  are  protected  as  original  works,  but 
the  translator  can  only  prevent  other  translations  during  the 
period  mentioned  in  Art.  3  (2). 

Art.  13.  In  order  to  obtain  copyright  it  is  indispensable  to  Formalities 
register  and  deposit  at  the  National  Library  within  two  years 
expiring  on  the  3 1  st  December  of  the  year  following  that  in  which 
the  term  fixed  by  Art.  3  commences  to  run :  (1)  one  perfect 
copy  of  a  work  of  art,  literature,  or  science,  printed,  photo- 
graphed, lithographed,  or  engraved;  (2)  a  perfectly  clear 
photograph  of  minimum  dimensions  of  18  by  24  centimetres 
of  works  of  painting,  sculpture,  architecture  and  design, 
sketches,  &c.  (a). 

Art.  14.  The  right  of  performance  of  a  literary  work  is  Performing 
regulated  by  the  provisions  as  to  musical  works.  nght8. 

Art.   15.  No  public  performance  or  execution,  in  whole  or  Musical 
part.,  of  a  musical  work  may  take  place  without  the  author's  comP°,lition8' 
consent ;  but  after  a  work  has  been  published  and  put  in  sale 
it  is  understood  that  the  author  gives  his  consent  to  its  per- 
formance where  no  payment  is  exacted. 

Art.  16.  Copyright  in  a  musical  work  includes  the  exclusive 
right  to  make  arrangements  and  variations  in  the  motifs. 

Art.  17.  The  transfer  of  an  artistic  work  does  not  carry  the  Artistic 
right  of  reproduction  for  the  profit  of  the  proprietor  of  the  wor  8* 
work ;  but  the  artist  may  only  reproduce  it  if  he  declare  that 
the  work  is  not  original. 

Art.  18.  The  reproduction  of  a  work  of  art  by  industrial 
processes,  or  the  application  of  a  like  work  to  industry,  does 
not  deprive  a  like  work  of  its  artistic  character ;  but  it  remains 
subject  to  the  provisions  of  this  law. 

Art.  19.  Any  deceitful  or  fraudulent  infringement  of  copy- Piracy, 
right  constitutes  the  offence  of  piracy.     Any  one  knowingly 
selling  piracies,  exposing  them  for  sale,  having  them  on  his 
premises  for  sale,  or  importing  them  into  the  country  for  com- 
mercial purposes,  is  guilty  of  the  same  offence. 

(a)  Regulations  as  to  registration  and  deposit  were  issued  on  11th  June,  1901.  A 
demand  for  registration  must  be  addressed  to  the  director  of  the  National  Library,  and 
the  demand  must  indicate  nationality,  profession,  domicile  of  the  author,  title  of 
work,  place  and  date  of  first  publication,  reprinting,  representation  or  performance, 
and  all  essential  elements  of  the  work.  A  fee  of  two  milreis  is  charged  for  registration. 
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Art  20.  Accomplices  are  subject  to  the  same  penalties  as 
Brazil      the  auth0rs  of  these  offences. 

Art.  21.  The  following  are  to  be  considered  piracies:    (1) 
translations  of  foreign  works  (a) ;  (2)  reproductions,  translations, 
representations,  and  performances,  without  the  consent  of  the 
author,  if  necessary,  when  modifications,  additions,  or  suppres- 
sions  have    been    made  to   the  works    without  the  author's 
consent. 
Not  piracy.         ArL  22.  The  following  will  not  be  considered  piracies:  (1) 
reproduction  of  passages  or  fragments  of  published  works,  or 
the  insertion,  entire,  of  short  writings  in  the  body  of  a  large 
work,  provided  the  latter  be  a  scientific  work  or  a  compilation 
of  writings  of  various  authors,  composed  for  the  purpose  of  public 
instruction,  the  source  to  be  acknowledged ;  (2)  reproduction 
in  journals  or  periodicals  of  news,  political  articles,  extracts 
from  other  journals  and  periodicals,  or  the  reproduction  of 
speeches  at  public  meetings  of  whatever  nature.     The  journal 
from  which  the  extracts  are  taken  should  be  named,  and  the 
author  alone  has  the  right  to  publish  an  article  or  a  speech 
separately;  (3)  reproduction  of  official  and  state  documents; 
(4)  reproduction,  in  books  and  journals,  of  passages  for  criticism 
or  polemics;  (5)  reproduction,  in  the  body  of  a  writing,  of 
works  of  figurative  art  to  illustrate  the  text,  on  condition  of 
expressly  naming  the  author ;  (6)  reproduction  of  works  of  art 
found   in   streets   or  public   places  (6);    (7)  reproduction   of 
portraits  or  busts  executed  on  commission,  when  made  to  the 
order  of  the  proprietor  of  the  object. 

Arts.  23  to  47  relate  to  the  penalties  for  infringement 
and  procedure  for  recovery  thereof.  Under  the  Code  Penal 
fines  were  inflicted  and  confiscation  of  piracies  decreed,  but 
the  fines  were  ridiculously  small,  and  operated  rather  as  an 
encouragement  than  a  deterrent  to  piracies*  The  provisions 
of  the  Code  Penal  as  to  penalties  are  expressly  retained 
by  Art.  23  of  the  law  of  1898,  but,  in  addition  to  the  fines, 
the  pirate  is  now  made  liable  in  damages,  and  the  piracies  and 
all  instruments  of  piracy  are  liable  to  confiscation.  Unauthorized 
performances  of  musical  and  dramatic  works  are  punished  by 
forfeiture  of  the  receipts  and  imprisonment.  One  collaborator 
may  sue  for  infringement  without  joining  the  others. 

(a)  See  this  clause  more  fully  set  out  pott,  Rights  of  Foreigners. 

(b)  As  to  what  are  "  ptiblic*places,"  compare  the  Swiss  decisions  under  a  similar 
clause,  ante,  p.  650. 
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Part  VI. 
Bights  of  Foreigners.  Brazil. 

The  Penal  Code  of  1890  left  it  doubtful  whether  foreigners  Foreigners, 
could  claim  protection  under  its  provisions,  but  this  doubt  was 
set  at  rest  by  Art.  72  of  the  Constitution  of  24th  February, 
1892,  which  restricted  rights  of  property  to  "Brazilians  and 
foreigners  resident  in  the  country."  The  law  of  1898  is  like- 
wise conceived  in  a  strictly  national  spirit,  Art.  1  providing 
that  the  rights  thereby  accorded  are  conferred  "  upon  natives 
and  foreigners  residing  in  Brazil  (a)  according  to  the  terms  of 
Art.  72  of  the  Constitution,  provided  they  fulfil  the  conditions 
established  by  Art.  13." 

There  is,  however,  one  clause  in  the  law  of  1898  that  seems 
to  afford  some  protection  to  foreign  works.  Clause  21  (1)  is 
in  the  following  terms:  "Translations  of  foreign  works  in 
the  Portuguese  language,  not  expressly  authorized  by  the 
authors  and  made  by  foreigners  not  domiciled  in  the  Republic, 
and  not  printed  there,  are  to  be  considered  piracies.  Autho- 
rized translations  must  bear  the  inscription  '  translation 
authorized  by  the  author/  and  such  alone  may  be  imported, 
sold,  or  performed  in  the  territory  of  the  Republic."  Though 
the  object  of  this  article  is,  admittedly,  simply  to  exclude  the 
wretched  translations  that  had  been  previously  freely  imported 
from  Portugal  in  large  quantities,  it  may  operate  indirectly  to 
give,  some  protection  to  the  foreigner  (6). 

Brazil  has  a  treaty  with  Portugal,  dated  the  9th  September, 
1889,  by  which  the  two  countries  reciprocally  assured  to  authors 
writing  in  the  Portuguese  language  and  artists  of  either  of  the 
two  countries  the  protection  to  which  natives  are  entitled  in 
either  country.  A  treaty,  concluded  on  the  3 1st  January,  1891, 
with  France— which  country  has  suffered  particularly  from 
Brazilian  piracies — was  rejected  by  the  Brazilian  Chamber. 

Brazil  signed  the  Convention  of  Montevideo,  but  it  remains 
unratified  by  her. 

CHILI. 

Copyright  in  literary  and  artistic  works  is  regulated  in 
Chili  by  the  law  of  the  24th  July,  1834,  and  is  further 
sanctioned  by  the  Civil  Code  of  1855,  Art.  584.  Authors 
can  take  civil  proceedings  for  damages  under  Art.  2314  of 
the  Civil   Code,  or  proceed   criminally  against  the  offender 

(a)  The  law  does  not  state  what  length  of  residence  is  necessary. 
(6)  See  4  Le  Droit  d'Auteur,'  1898,  p.  114. 
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under  Art.  471  of  the  Penal  Code,  which  provides  that  the 
punishment  of  minor  transportation  or  banishment  (a),  or  a 
"fine  of  100  to  1000  pesos  may  be  inflicted  on  any  person 
who  commits  any  fraudulent  act  relating  to  literary  or  artistic 
property,  and  that  copies,  implements,  or  articles  pirated, 
fraudulently  imported  or  circulated,  may  be  confiscated  for 
the  benefit  of  the  injured  person,  and  that  engraving  plates 
and  implements  used  for  the  committal  of  the  offence  may  be 
confiscated  where  only  useful  for  that  purpose. 

The  law  of  24th  July,  1834,  provides  as  follows  (J): 

Art.  1.  Authors  of  any  kind  of  writing,  or  compositions  ot 
music,  painting,  drawing,  or  sculpture,  and,  in  short,  all  persons 
to  whom  the  first  conception  of  a  work  of  literature  or  de  belles 
Uttres  belongs,  shall  have  the  exclusive  right  during  their  life 
of  selling,  causing  to  be  sold,  or  circulating  in  Chili  reproduc- 
tions of  their  works,  whether  by  printing,  lithography,  mould- 
ing, or  any  other  process  intended  to  reproduce  or  multiply 
copies. 

Art.  2.  Their  legatees  or  heirs  shall  enjoy  the  same  right 
for  five  years,  which  may  be  extended  to  ten,  if  the  govern- 
ment thinks  fit ;  but  if  the  inheritance  devolves  on  the 
treasury,  the  work  shall  become  public  property. 

Art.  3.  Authors  and  their  heirs  may  transfer  their  rights  to 
any  person. 

Art.  4.  The  proprietor  of  the  MS.  of  a  posthumous  work 
shall  enjoy  copyright  for  ten  years,  with  no  extension:  the 
period  shall  run  from  first  publication,  and  on  condition  that 
the  work  is  published  separately  and  not  in  an  edition  com- 
prising the  works  of  the  author  published  in  his  lifetime :  in 
this  case  the  posthumous  work  shall  share  the  fate  of  those 
works. 

Art.  5.  The  possessor  of  posthumous  MSS.  containing  cor- 
rections of  a  work  published  in  the  lifetime  of  the  author 
shall  enjoy  copyright  for  ten  years,  with  no  extension,  on 
condition  that  he  brings  the  MSS.  before  the  ordinary  court 
in  the  year  following  the  death  of  the  author,  and  clearly 
proves  that  they  are  his. 

Art.  7.  Theatrical  pieces  shall,  in  addition,  be  protected 
against  representation  in  any  theatre  in  Chili  without  the 
written  consent  of  the  author  or  his  heirs  during  the  life  of 
the  author  and  five  years  from  his  death,  during  which  latter 
period  the  copyright  belongs  to  the  heirs. 

(a)  Enforced  residence  in  a  fixed  locality. 

\b)  From  the  French  translation  in  *  Lois  francaises  et  etrangere?,'  par  M,  Lyon- 
Caen. 
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Art.  8.  When  a  work  has  been  composed  by  a  body  of    PahtVI. 
several  persons,  they  shall  enjoy  copyright  for  forty  years  from       Chili. 
first  publication. 

Art.  9.  Translators  of  works  and  their  heirs  shall  enjoy  the 
same  rights  as  authors  and  their  heirs. 

Art.  10.  To  enjoy  the  rights  given  by  these  articles,  it  is  Deposit, 
not  necessary  to  obtain  any  title  from  government,  but  it  will 
suffice  to  deposit  three  copies  of  the  work  at  the  public  library 
of  Santiago  and  to  mention  the  proprietor  at  the  head  of  the 
work. 

Art.  11.  The  government  may  grant  an  exclusive  privilege 
for  five  years  to  persons  reprinting  interesting  works,  provided 
the  reprint  be  correct  and  handsome. 

Art.  12.  If  the  author  or  publisher  do  not  desire  to  enjoy 
copyright,  and  do  not  fulfil  the  formalities  prescribed  by 
Art.  10,  the  printer  must  deposit  three  copies  as  aforesaid. 

Art.  13.  Printers  must  also  deposit  at  the  library  two 
copies  of  every  periodical,  paper,  or  separate  publication  printed 
by  them,  and  send  one  copy  to  the  Ministry  of  the  Interior 
and  one  to  each  Procureur  fiscal. 

Art.  14.  After  the  expiration  of  the  periods  previously 
mentioned,  every  work  shall  become  public  property,  and  any 
person  may  take  advantage  thereof  as  seems  good  to  him. 

Art.  15.  If  any   person   reprint,   engrave,   or   imitate  the  Piracy, 
work  of  another,  or  contravene  in  any  way  the  provisions  of 
this  law,  the  person  interested  may  bring  him  before  the  judge, 
who  shall  decide  the  matter  summarily  according  to  the  laws 
in  force  relating  to  encroachments  on  the  property  of  another. 

Art.  584  of  the  Civil  Code  of  1855  provides  that  the  pro- 
ductions of  talent  or  intellect  are  the  property  of  their  author. 
This  property  is  regulated  by  special  laws. 

Eights  of  F&reigrwrs. 

Art.  6  of  the  law  of  24th  July,  1834,  provides  "  that  Foreigners. 
foreigners  who  publish  their  works  in  Chili  shall  enjoy  the 
same  rights  as  Chilians,  and  if  they  publish  in  Chili  a  new 
edition  of  works  published  in  another  country,  they  shall 
enjoy  like  rights  for  ten  years."  This  clause  seems  a  model 
of  bad  draftsmanship.  Literally  construed,  foreigners  pub- 
lishing at  any  time  in  Chili  would  obtain  copyright,  and  the 
foreigner  publishing  a  new  edition  would  apparently  not  need 
to  be  the  proprietor  of  the  copyright  in  the  author's  native 
country.     Whether  such  a  literal  construction  would  prevail 

3  V 
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Pabt  vi.  is  no^  however,  certain.  At  any  rate,  the  foreigner  must  make 
Chili.  the  deposit  required  by  Art.  10.  Chili  has  signed  the  Con- 
vention  of  Montevideo  and  the  Pan-American  Convention, 
but,  hitherto,  she  has  ratified  neither.  On  the  25th  May, 
1896,  the  United  States  proclaimed  Chili  as  being  entitled  to 
the  benefit  of  the  Chace  Act,  and  by  a  treaty  with  the  same 
country,  dated  the  6th  December,  1898,  it  was  agreed  that 
publications  made  in  violation  of  the  copyright  laws  of  the 
country  of  destination  should  not  be  allowed  to  be  carried  as 
postal  packages  between  the  two  countries. 

COLUMBIA. 

Law  of  20th        Copyright  in  Columbia  is  governed  by  the  law  of  the  20  th 
October.  1886.  October,  1886,  which  has  taken  most  of  the  provisions  of  the 
Spanish  law  of  the  10th  January,  1879. 

The  law  of  1886  on  literary  and   artistic  property  is  as 
follows  (a) : 
Definition?.         Definitions  and  general  provisions. 

Art.  1.  Literary  and  artistic  property,  or  copyright,  consists 
in  the  privilege  accorded  to  authors  by  law  of  profiting  by 
their  works,  during  a  fixed  period  and  in  consideration  of 
certain  previous  formalities. 

Art.  2.  For  the  purposes  of.  the  law,  an  author  means  a 
person  who  has  produced  an  original  work ;  also  a  person  who 
recasts  or  compiles,  or  who  makes  an  abridgment  or  summary 
of  another  work,  on  condition  that  in  these  various  works  he 
keeps  within  the  limits  allowed  by  law  and  international 
treaties. 
Who  entitled  Art  3,  The  benefits  of  this  law  can  be  claimed  by  any  Colum- 
to  copyright  ^-^  wj1Q  polishes  a  work  in  a  foreign  country,  even  in  a 
country  with  which  there  is  no  literary  convention. 

Art.  4.  Any  person  who  first  publishes  an  unpublished 
work,  not  belonging  to  any  person,  from  a  manuscript  of 
which  he  is  the  proprietor,  is  equivalent  to  an  author. 

Art.  5.  The  State,  corporations,  and  persons  constituted  by 
law  also  enjoy  literary  copyright,  so  long  as  they  have  a  legal 
existence. 

Art.  6.  For  the  purposes  of  this  law,  a  literary  or  artistio 
work  means  any  original  production  resulting  from  individual 
effort  or  labour  of  intellect,  imagination,  or  art. 

Not  only  works  completely  original  are  considered  to  belong 
to  the  person  producing  them,  but  also  those  of  which  the 

(a)  Translation  taken  from  •  Lois  franyaises  et  Itrangeres,'  par  M,  Lyon-Caen. 
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elements,  though  drawn  from  other  authors,  have  been  selected    Pabt  vi- 
with  discernment,  clothed  with  a  new  form,  and  intelligently  Columbia. 
adapted  to  a  purpose  more  or  less  general. 

Art.  7.  Ideas,  philosophical,  or  scientific,  conceptions  or 
systems,  and  other  parts  of  human  knowledge,  apart  from  the 
particular  form  with  which  the  author  or  artist  has  clothed 
them,  do  not  constitute  private  property  and  may  be  freely 
presented  under  new  forms. 

Art.  8  relates  to  scientific  discoveries  and  inventions. 

Art.  9.  Every  work  of  the  intellect,  after  having  been  pub- 
lished by  printing,  engraving,  or  any  other  analogous  process, 
and  after  the  fulfilment  of  the  legal  formalities,  constitutes  a 
property  regulated  by  the  ordinary  law  without  other  limits 
than  those  resulting  from  the  law. 

Art.  10.  Literary  and  artistic  property  belongs  to  authors  Duration, 
for  life,  and  after  their  death  to  persons  lawfully  acquiring  it 
for  eighty  years. 

Art.  11.  Literary  property  is  subject  to  the  restrictions 
imposed  on  the  press  by  Art.  42  of  the  Constitution. 

Literary  copyright  is  also  subject  to  restraint  by  the  censor- 
ship to  which  the  government  may,  according  to  the  laws, 
subject  dramatic  representations  for  reasons  of  public  morality 
or  public  honour. 

Art.  12.  No  one  may  reproduce  a  work  in  whole  or  in  part  Restrictions 
without  the  consent  of  the  author.     This  prohibition  applies  ^0^h  1C*" 
in  the  case  of  literary  or  artistic  works,  not  yet  published  or 
registered,  which  have  been  taken  down  in  shorthand,  or  by 
notes,  or  copied,  during  a  public  or  private  reading,  perform- 
ance, or  exhibition. 

Art.  13.  Any  person  may  freely  reprint  works  become 
public  property ;  but  if  the  works  are  by  a  known  author  it  is 
not  permissible  to  suppress  hid  name  or  to  make  interpola- 
tions in  the  work,  without  making  a  suitable  distinction 
between  the  original  work  and  the  modifications  or  additions 
so  made  or  introduced. 

AH.  14.  Literary  property  is  transferable  like  all  personal  Transfer, 
property.     The  author  may  assign  it  gratuitously  or  for  value, 
in  whole  or  in  part.     In  the  absence  of  express  stipulation,  the 
assignee  will  take  the  rights  belonging  to  the  author  or  his 
heirs. 

The  author  may  also  by  an  express  declaration  abandon  his 
work  to  the  public. 

Art.  15.  In  the  case  oi  transfer  by  acts  inter  vivos,  literary 
property  belongs  to  the  purchasers  for  the  life  of  the  author 
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and  eighty  years  after  his  death,  if  he  does  not  leave  heirs  of 
necessity.  If  he  leave  such  heirs,  the  right  of  the  purchaser 
will  last  for  twenty-five  years  after  the  death  of  the  author, 
and  will  then  revert  to  the  heirs  of  necessity  for  fifty-five 
years. 

Art.  16.  The  assignee  has  no  right  to  introduce  changes  or 
modifications  into  the  work  without  the  leave  of  the  author  or 
his  family  after  his  death. 

Art.  17.  An  author  entrusted  with  the  preparation  of  a 
literary  or  artistic  work  for  an  agreed  remuneration  does  not 
acquire  any  right  of  property  in  it. 

In  such  case,  the  property  belongs  to  the  employer,  and 
the  person  executing  the  work  has  only  a  right  to  the  promised 
remuneration. 

Art.  18  (Transitory).  The  prolongation  of  literary  copyright 
shall  benefit  authors  whose  privilege  has  not  expired  at  the 
date  of  the  promulgation  of  this  law,  and  also  their  assigns  in 
like  case,  but  they  must  register. 

Art.  19  (Transit<yry).  Authors  whose  privileges  have  expired 
may  also  recover  their  copyright  and  enjoy  the  new  benefits 
given  by  this  law,  on  condition  of  fulfilling  the  formalities  of 
registration  and  deposit,  or  only  the  formality  of  registration  if 
the  work  be  out  of  print. 

Publishers  who  have  reprinted  such  works  during  the 
period  when  they  were  public  property,  may  continue  to  sell 
the  copies  already  printed,  on  condition  of  having  them 
counted  and  stamped,  under  the  superintendence  of  the 
author,  in  order  to  prevent  any  fraudulent  reprinting. 

Art.  20  (Transitory).  The  widow  and  surviving  children  of  a 
Columbian  author  may  also  recover  copyright  according  to  the 
conditions  prescribed  by  the  last  article. 

Art.  21.  If  a  work  be  not  registered  in  the  prescribed  period, 
it  becomes  public  property  for  ten  years  from  the  day  of 
failure  to  register. 

Art.  22.  During  a  period  of  a  year  from  the  expiration  of 
such  ten  years,  the  author  or  his  assign  may  recover  the  copy- 
right on  condition  of  registration,  but  he  cannot  prevent  the 
sale  of  copies  lawfully  printed  during  the  period  of  forfeiture. 
But  ho  may  use  the  precaution  mentioned  in  Art.  19(2).  If  the 
author  does  not  take  advantage  of  the  second  opportunity, 
copyright  is  lost  for  evor. 

Art.  23.  When  works  are  published  in  successive  parts,  and 
not  at  one  time,  the  periods  fixed  by  the  preceding  articles 
only  run  from  the  completion  of  the  work, 
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Art.  24.  An  author  who  bequeaths  a  manuscript  of  his  own>  PABT  VL 
or  who  enjoys  copyright  in  a  printed  work,  may  by  will  suspend  Columbia. 
the  printing  or  prohibit  the  reprinting  for  eighty  years. 

Art.  27.  A   general  register  of   literary  property  is  to  be  Registration. 
%  opened   at  the   Ministry   of  Public   Education,   and   special 
registers  in  the  secretary's  office  of  the  provincial  governments. 

The  general  register  includes  the  entries  directly  requested 
by  authors  or  their  attorneys,  and  also  the  entries  made  in 
the  provincial  registers  which  the  provincial  governors  must 
transmit  every  six  months. 

Art.  28.  In  order  to  obtain  the  advantages  of  this  law,  the 
person  interested  must  request  and  obtain  the  making  of  the 
entry  which  concerns  him,  in  the  general  or  provincial  register, 
and  this  within  the  period  and  according  to  the  formalities 
indicated  in  this  law.  A  certificate  of  registration,  delivered 
to  the  person  who  registers  a  work,  is  primd  facie  evidence  of 
title  until  proof  to  the  contrary  is  given. 

Art.  29.  Registration  is  regulated  by  the  following  pro- 
visions : 

(1)  The  request  for  registration  must  be  made  according 

to  the  form  published  by  the  Ministry  of  Public 
Education. 

(2)  If  the  work  be  printed,  three  signed  copies  must  be  Deposit. 

deposited,  one  for  the  Ministry  of  Public  Education 
and  the  two  others  for  the  National  Library.  If 
registration  be  made  in  a  provincial  register,  the  . 
governor  must  transmit  two  copies  to  the  Ministry 
aforesaid,  one  for  the  Ministry  and  the  other  for  the 
National  Library :  the  third  must  be  delivered  to  the 
provincial  library  if  there  be  one,  or  to  some  other 
public  institution  of  the  chief  town  of  the  province. 

(3)  If  the  work  be  a  periodical,  registration  and  deposit 

must  be  made  of  a  collection  of  numbers,  not  ex- 
ceeding six  months.  Registration  effected  by  the 
proprietor  of  a  periodical  magazine  secures  at  the 
same  time  protection  of  the  author's  rights  and  the 
right  of  reproduction  belonging  to  his  collaborators. 

(4)  If  the  work  has  been  represented  in  public,  but  not 

printed,  a  single  MS.  copy  must  be  deposited. 

(5)  In  the  case  of  a  work  of  art  which  is  unique,  such  as  a 

picture,  bust,  or  any  other  work  of  painting  or  sculp- 
ture, there  is  no  necessity  to  register  or  deposit,  but 
the  work  will  be  protected  in  spite  of  the  omission. 
Art.  30.  Registration  may  be  made  within  one  year  from  the 
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Paet  vi.     publication  of  the  work ;  but  the  author  enjoys  protection 
Columbia,   from  the  date  of  publication :  protection  will  not  be  lost  unless 
the  provisions  of  the  law  are  not  fulfilled  within  the  year. 

Art.  3 1 .  There  is  no  fee  for  registration. 

Art.  32.  Every  assignment  of  literary  or  artistic  property 
must  be  made  by  a  legal  document  to  be  entered  on  the  proper 
register ;  in  default  of  this  formality,  the  purchaser  cannot 
avail  himself  of  the  right. 

The  law,  or  if  there  be  none,  the  regulation  made  for  the 
execution  of  the  law,  is  to  fix  a  duty  .on  the  transfer  of  literary 
property. 

Art.  33.  Letters  are  the  property  of  persons  to  whom  they 
are  sent,  but  not  for  purposes  of  publication.  This  right 
belongs  only  to  the  writer,  except  where  publication  of  a  letter 
which  is  to  be  used  as  evidence  in  legal  proceedings,  is 
authorized  by  the  court  having  jurisdiction, 

Art.  34.  Letters  of  deceased  persons  may  not  be  published 
within  eighty  years  from  their  death  without  the  permission  of 
the  family  council. 

Art.  35.  A  paid  professor  preserves  the  right  of  publishing 
his  lectures,  subject  to  any  stipulation  to  the  contrary. 

Art.  36.  Parliamentary  speeches,  if  published  officially,  may 
be  freely  reproduced  in  the  papers  or  magazines. 

But  the  parliamentary  speeches  of  one  speaker  cannot  be 
published  in  a  separate  collection  without  his  permission. 
Anthologies.  Art.  37.  It  is  lawful  to  quote  from  an  author  with  a  tran- 
scription of  the  required  passages,  provided  the  passages  taken 
be  not  so  numerous  or  consecutive  as  to  be  liable  to  be  con- 
sidered as  a  literal  imitation  which  may  cause  damage  to  the 
original  work. 

Art.  38.  It  is  lawful  also  to  reproduce  selections,  in  verse  or 
prose,  in  collections  intended  for  schools  or  with  a  special 
literary  aim,  on  condition  that  no  injury  is  done  to  any  author 
by  reason  of  the  number  of  pieces  taken  from  him,  and  that 
the  reproduction  is  not  made  against  the  express  wish  of  the 
poet  or  writer. 

The  author  of  an  anthology  or  a  selection  only  acquires,  on 
the  ground  of  his  work  of  compilation,  property  in  the  novel 
arrangement  adopted  by  him,  and  in  the  prefaces,  notes,  and 
commentaries  added  by  him. 

Art.  39.  Translations  and  abridgments  of  a  work  cannot 
be  made  without  the  author's  consent,  unless  they  be  foreign 
works  (a). 

{a)  See  Rights  of  Foreigners,  post. 


Translations 
and  abridg- 
ments. 
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Art.  40.  Translators  and  persons  who  make  abridgments  JPabt  vi. 
are  proprietors  of  their  own  translation  or  abridgment,  but  Columbia. 
unless  they  have  acquired  from  the  author  the  sole  right  of 
presenting  his  work  in  the  new  form,  they  cannot  oppose  the 
publication  of  other  translations  or  abridgments,  every  trans- 
lation or  abridgment  constituting  property  in  favour  of  the 
person  making  it. 

Art.  41.  If  a  question  arise  before  the  court  whether  a 
translation  or  an  abridgment,  where  there  are  slight  variations, 
but  where  the  intellectual  work  does  not  justify  copyright,  is 
only  an  imitation  of  a  previous  translation  or  abridgment,  the 
court  is  to  take  the  advice  of  experts. 

Art  42.  Compilations  of  works  or  of  information  which  are  Compilations. 
public  property,  constitute  private  property  if  they  present  a 
work  novel  in  its  method  and  arrangement. 

A  compiler  cannot  oppose  other  persons  making  a  work  of 
the  same  kind,  if  they  follow  a  new  method  with  a  distinct 
difference  of  form. 

Art.  43.  A  person  who  reduces  a  work,  which  is  public  pro- 
perty, to  smaller  dimensions,  or  extracts  the  substance  of  it  in 
any  manner,  is  the  proprietor  of  his  personal  work,  and  may 
prevent  any  reproduction  of  it,  J)ut  he  cannot  prevent  other 
persons  publishing  other  risumts  of  the  same  work. 

Art.  44.  A  collection  of  songs  and  popular  tales  constitutes 
property  when  it  is  the  result  of  direct  investigations  made 
by  the  author  or  by  his  agents,  and  is  on  a.  special  literary 
plan. 

Art.  45.  MSS.  preserved  in  the  archives  and  public  libraries  MSS. 
cannot  be  copied  or  published  without  the  permission  of  the 
proper  authority. 

This  permission  is  to  be  granted  by  government  to  the 
person  who  first  asks  for  it,  and  there  shall  be  allowed  to  him 
a  period  not  exceeding  three  years  for  publication,  and  the 
profits  as  sole  publisher  for  a  period  of  ten  to  forty  years 
according  to  circumstances,  in  order  to  stimulate  the  publi- 
cation of  old  or  curious  MSS. 

If  at  the  expiration  of  the  period  fixed,  the  grantee  has  not 
published  the  work,  he  loses  the  entire  rights. 

Art.  46.  The  publisher  who,  as  assignee,  exercises  the  rights  Anonymous 
of  proprietor,  is  to   be    considered  the  proprietor  of  anony- wor  • 
mous  or  pseudonymous  works,  until  the  author  establishes  his 
title. 

If  the  author  make  himself  known,  he  is  to  be  substituted 
for  the  publisher  in  the  rights  belonging  to  him. 
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pabt  vi.         Art.  47.  Not  only  works  published  after  the  death  of  an 

Columbia,   author,  but  also  works  published  orally  during  his  life  and 

Posthumous  •  P™1^  only  after  his  death,  are  to  be  considered  posthumous 

works.  works  ;  also  printed  works  which  the  author  at  the  time  of  his 

decease  has  left  so  remodelled,  augmented,  or  corrected  that 

they  can  be  considered  new  works. 

Art.  48.  The  proprietors,  by  inheritance  or  any  other  title,  of 
a  posthumous  work  have  copyright  in  it;  they  may  print  it 
separately  or  jointly  with  other  works  which  are  still  private 
property. 

But  they  may  not  publish  it  with  works  become  public  pro- 
perty, under  penalty  of  losing  their  copyright. 
Collaborative       Art.  49.  The  author  or  editor  (dircctcur)    of   a   collective 
works.  work  is  the  proprietor  of  it,  and  he  is  under  no  other  obliga- 

tions to  his  collaborators  than  those  imposed  upon  him  by 
agreement.     The  agreement  may  contain  different  terms. 

A  collaborator  who  does  not  reserve  to  himself  by  express 
stipulations  any  right  of  ownership,  can  only  claim  the  pay- 
ment agreed  upon,  and  the  editor  of  a  collective  work  to 
which  he  gives  his  name  is  to  be  considered  as  the  author  in 
the  eye  of  the  law. 

Art.  50.  Works  made  in  collaboration  constitute  an  indi- 
visible work  so  long  as  they  are  kept  together  in  the  form  in 
which  they  were  produced;  and  the  duration  of  the  second 
period  of  copyright  commences  from  the  death  of  the  survi- 
ving collaborator. 

But  each  of  the  collaborators  may  freely  dispose  of  the 
part  contributed  by  him,  if  a  stipulation  to  this  effect  has 
been  made  at  the  time  when  the  joint  work  was  entered  on. 
Newspaper  Art.  51.  The   editors   or   managers   of  papers,  subject   to 

articles.  agreement  to  the  contrary,  have  only  the  right  of  once 
publishing  articles  by  writers  whom  they  pay.  These  writers 
preserve  the  property  in  their  works  and  the  right  of  publish- 
ing them  in  such  form  as  they  think  fit. 

Art.  52.  Productions  published  in  papers  can  be  reprinted 
in  other  papers  under  the  express  condition  of  naming  the 
paper  from  which  they  are  taken. 

Exception  must  be  made  where  notice  is  formally  given 
in  the  paper  that  the  editor  or  author  reserves  the  right  of 
reproduction  of  special  articles. 

Art.  53.  Where  the  title  of  a  work  is  not  generic,  but  is 
characteristic  and  particular,  as  happens  particularly  in  the 
case  of  the  names  of  papers  and  reviews,  this  title  cannot, 
without  the  proprietor's  permission,  be  adopted  for  an  analogous 
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work  of  such  kind  that  the  public  may  have  doubts  between    Pabt  vi. 
the  two,  or  that  the  second  may  be  considered  a  republication  Columbia. 
of  the  first.     This  is  a  case  of  piracy.  • 

Arts.  54,  55,  and  56  provide  that  laws,  regulations,  and  official 
official  documents  may  be  reproduced  by  anybody ;  pleadings,  documents. 
&c,  belong   to  the  parties;   but  permission  of  the  court  is 
necessary  for  the  publication  of  a  copy  or  extract  from   a 
judgment. 

Art.  57.  No  person  may  perform,  in  whole  or  in  part,  in  a  Dramatic 
theatre  or  any  public  place,  a  dramatic  or  musical  composition  ^orks.U8lCa 
without  the  previous  consent  of  the  proprietor  (a). 

Art.  58.  The  proprietors  of  dramatic  or  musical  works  may, 
in  giving  permission,  fix  at  pleasure  the  royalties  payable  for 
representation ;  if  they  do  not  fix  them,  they  can  only  recover 
the  royalties  established  by  regulation. 

Art.  59.  Ballads  are  public  property,  and  a  person  pub- 
lishing them  has  no  exclusive  right  of  restraining  their  com- 
munication. 

Art.  60.  Musical  compositions,  as  well  as  arrangements, 
variations,  &c,  on  a  theme  or  air  which  is  public  property, 
constitute  property  for  the  benefit  of  the  author  or  composer. 

Arrangements  of  this  nature,  if  founded  on  an  original 
composition,  are  subject  to  the  previous  authorization  of  the 
original  author. 

Transpositions  are  assimilated  to  translations  in  literary 
subjects;  the  question  whether  they  constitute  an  unlawful 
reproduction  may  only  be  decided  after  a  report  of  experts. 

Art.  61.  Any  person  may  stop  his  bust  or  portrait  being  Works  of 
exhibited  or  sold  without  his  consent ;  but  no  one  may  deprive  ScuiptS^.an 
a  dealer  acting  bond  fide  of  the  possession  except  by  paying 
him  an  equitable  compensation. 

The  permission  of  the  family  is  necessary  for  the  repro- 
duction or  sale  of  a  bust  or  portrait  of  a  deceased  person. 

A  final  and  perpetual  assignment  of  the  right  of  publishing 
a  portrait  can  only  result  from  a  formal  contract. 

Art.  62.  The  question  whether  a  painter  or  a  sculptor  pre- 
serves the  right  of  exclusive  reproduction,  by  engraving  or 
analogous  process,  of  a  work  which  he  has  alienated,  is 
generally  to  be  answered  in  the  negative,  and  in  particular 
cases,  according  to  the  stipulations  of  the  contract  of  alienation. 

Any  person  who   registers   or   sells   as   his   own,  or  who  Piracy, 
publishes   as   public    property  a  work   of  private    property, 
commits  a  fraud  or  forgery  in  respect  of  literary  property ; 

(a)  But  as  to  foreigners,  see  Rights  of  Foreigners,  pott. 
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Pabt  vi.    also  any  person  who  violates  in  any  way  the  rights  recognized 
Columbia,    by  this  law. 

.  Art.  64.  Piracy  executed  in  a  foreign  country  also  con- 
stitutes the  offence  if  the  products  be  sold  in  Columbia. 
The  liability  falls  not  only  on  the  importer,  but  the  consigner 
from  abroad,  and  the  consignee  who  introduces  them. 

Art.  66.  Also  a  printer  who  keeps  for  himself  a  larger 
number  of  copies  than  belongs  to  him  under  his  agreement 
with  the  author. 

Art.  67.  The  following  are  considered  aggravating  circum- 
stances: the  reproduction,  executed  abroad,  of  the  work  of 
another,  if  it  be  afterwards  imported  into  Columbia ;  the  alter- 
ation of  the  title,  the  adulteration  of  the  text,  and  all  other 
alterations  of  the  truth  maliciously  committed  to  the  iiyury 
of  the  author. 
Penalties.  Art.  68.  Pirates  are  punishable  with  a  fine  varying  from 

the  amount  of  the  injury  caused  to  treble  this  amount;  in 
addition,  confiscation  may  be  ordered  of  all  pirated  copies  to 
be  delivered  to  the  injured  party. 

Art.  69.  If  the  author  of  a  piracy  be  not  known,  the  pub- 
lisher, printer,  and  vendor  are  to  be  successively  responsible, 
subject  to  their  right  of  proving  that  they  acted  in  good  faith, 
by  surprise  or  by  mistake. 

Art.  70.  Any  person  who  imports  from  a  foreign  country 
copies  of  an  unlawful  publication  will  be  obliged  in  every  case 
to  hand  over  the  copies  in  his  possession  to  the  injured  pro- 
prietor and  to  pay  to  him  the  value  of  those  sold. 

If  it  be  proved  that  the  author  has  given  notice  to  book- 
sellers in  good  time  of  a  pirated  publication  and  that  they 
have  subsequently  introduced  copies  of  this  publication,  in 
addition  to  the  penalties  above  indicated,  a  fine  of  100  to  500 
francs  will  be  inflicted  on  them ;  in  case  of  a  second  offence,  in 
addition  to  the  other  penalties  correctional  imprisonment  for 
a  period  of  from  two  to  six  months. 
Not  piracy.  Art.  71.  As  doctrines,  opinions,  and  systems  do  not  con- 
stitute literary  property  within  the  terms  of  Art.  7,  a  person 
who  reproduces  ideas,  while  changing  their  form,  arrangement, 
or  performance,  will  not  be  considered  a  pirate. 

But  if  he  attribute  to  himself  a  method  or  system  invented 
by  another,  the  injured  author  is  to  have  a  civil  action  and 
be  able  to  obtain  from  the  Courts  an  order  that  his  name  be 
indicated  and  the  honours  of  the  invention  attributed  to  him. 
Jurisdiction.  Art.  72.  The  ordinary  courts  are  competent  to  try  all 
questions  raised  by  frauds  in  respect  of  literary  property,  and  to 
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decide  the  civil  actions  which  private  persons  are  entitled  to    PART  vi. 
bring  in  defence  of  the  rights  given  to  them  by  this  law.    The  Columbia. 
right  of  action  always  belongs  to  the  proprietor  of  the  work,  or  *  r 

to  the  person  who  has  acquired  the  right  of  another  or  is  his 
legal  representative. 

Art.  73.  If  a  contest  arise  on  the  question  whether  there  French  and 
has  been  a  lawful  reproduction  of  ideas  in  a  work,  or  an  unlaw-  t^e"*    aW 
ful  reproduction  of  materials  belonging  to  another,  the  judge  followed. 
or  court  which  has  cognizance  of  the  case,  may  order   an 
examination  or  reference  to  experts,  and  in  the  absence  of 
previous  decisions  settling  the  law,  is  to  specially  adhere  to 
the  principles  sanctioned  by  French  and  Spanish  law  in  relation 
to  literary  and  artistic  property. 

Rights  of  Foreigners. 

In  treating  the  rights  of  foreigners  the  law  of  1886  draws  a  Foreigners 
distinction  between  Spanish  speaking  countries  and  others,  as  Spanish^ 
appears  from  the  folio  wing,  clauses:  speaking 

Art.  25.  Authors,  natives  of  countries  where  the  Spanish 
language  is  spoken,  and  the  legislation  of  which  accords  literary 
copyright,  shall,  within  the  limits  of  this  law,  enjoy  in  Columbia 
the  rights  hereby  given  by  means  of  a  civil  action  before  a 
judge  having  jurisdiction,  without  the  necessity  for  any  treaty 
or  diplomatic  intervention. 

Art.  65.  It  is  also  piracy  to  reproduce  in  Columbia  copyright 
works,  printed  in  Spanish  in  countries  with  which  reciprocity 
exists  in  respect  of  literary  property. 

Authors  of  countries  not  falling  within  the  above  category,  other 
can  only  obtain  protection  in  Columbia  by  virtue  of  treaties ;  orei&ners* 
but  treaties  are  difficult  to  arrange,  by  reason  especially  of 
Article  26  of  the  same  law,  which  declares:  "No  reservation 
of  the  right  of  translation  can  be  made  in  International  Con- 
ventions entered  into  by  the  Government,  except  in  the  case 
of  works  written  in  a  foreign  language,  and  printed  in  a  country 
where  Spanish  prevails,  as,  for  example,  works  in  Latin,  Basque, 
or  Catalan,  printed  in  Spain."  Again,  Article  39>  which  forbids 
unauthorized  translations,  adds:  "But  works  of  a  foreign 
author,  printed  in  a  country  with  a  foreign  language,  may  be 
freely  translated  wholly  or  partially  on  the  single  condition 
that  the  author's  name  is  not  concealed " ;  and  yet  again, 
Article  57,  forbidding  unauthorized  performances  of  dramatic 
and  musical  works,  adds-.  "If  the  work  be  a  foreign  one, 
originating  from  another  country  where  the  Spanish  language  is 
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spoken,  and  with  which  reciprocity  exists  in  respect  of  literary 
property,  the  above  prohibition  shall  refer  only  to  works  the 
"  authors  of  which  expressly  reserve  the  right  of  representation." 
There  is,  it  will  be  noticed,  a  marked  distinction  between  the 
language  of  Article  39  and  Article  57,  the  former  expressly 
stating  that  foreign  works  may  be  freely  translated,  but  the 
latter  making  no  such  express  declaration  as  to  the  right  of 
performing  foreign  musical  and  dramatic  works.  From  this 
difference  in  language  it  might  perhaps  be  contended  that 
foreigners  are  to  be  protected  in  their  performing  rights,  but 
such  a  construction  is  rather  strained.  Columbia  has  signed, 
but  not  ratified,  the  Pan-American  Convention.  She  has  also 
a  treaty  with  Spain,  dated  the  28th  November,  1885,  contain* 
ing  the  most-favoured-nation  clause,  and  one  with  Italy,  dated 
27th  October,  1892  (a).  A  treaty  with  San  Salvador,  signed 
on  the  24th  December,  1900,  does  not  appear  to  have  been 
yet  ratified  by  Columbia. 


COSTA    RICA. 

At  the  date  of  the  last  edition  of  this  work  Costa  Rica  had 
no  special  law  on  the  subject  of  copyright,  but  a  complete  law 
has  since  been  passed — viz.,  on  the  26th  June,  1896.  The 
main  provisions  of  this  law  are  as  follows  (b) : 

Art.  1.  Intellectual  property  is  of  the  same  character  and 
subject  to  the  same  rules  as  movable  property. 

Art.  2.  It  includes  all  kinds  of  scientific,  literary,  and  artistic 
works,  by  whatever  means  produced. 

Art.  3.  Copyright  lasts  for  the  life  of  the  author  and  fifty 
years  after  his  death  (c). 

Art.  4.  In  case  of  alienation,  the  alienee  becomes  the  pro- 
prietor of  the  copyright  during  his  life  and  then  his  successors  are 
entitled  for  twenty  years  after,  but  after  that  period  the  copyright 
re-vests  in  the  author  or  his  heirs  or  legatees  for  a  period  of 
thirty  years. 

Art.  5.  In  case  of  failure  of  heirs,  the  property  falls  into  the 
public  domain. 

Art.  6.  The  State,  communes,  official  and  private  corpora- 
tions, are  entitled  to  the  benefits  of  this  law,  but,  except  in  the 
case  of  private  corporations,  copyright  will  last  for  twenty-five 
years  only. 

(a)  These  treaties  may  be  found  in  the  Collection  of  Copyright  Treaties  recently- 
published  by  the  International  Bureau  at  Berne. 
(6)  From  the  Frenoh  translation  in  *  Le  Droit  d'Auteur,'  1896. 
\c)  But  see  Art  63  et  teq. 
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Art.  7.  Literary  and  scientific  works  belong  to  their  authors,    p**t  vi. 
and  may  not,  under  any  pretext,  be  published  or  translated  Costa  Rica. 
without  their  consent.  Literary 

Art.  8.  Private  letters   cannot   be   published  without   the  copyright. 
authorization  of  the  writers. 

Art.  9.  No  one  may  reproduce  the  works  of  another  without 
the  permission  of  the  proprietor. 

Art.  10.  It  is  permissible  to  publish  commentaries,  supple- 
ments, notes,  and  critical  observations  on  the  subject  of  the 
work,  provided  no  more  of  the  text  be  taken  than  is  necessary 
for  this  purpose. 

Art.  11.  Unauthorized  publication  is  forbidden  of  scientific  Performing 
or  literary  productions  recited,  played,  or  performed  in  public  nghtR* 
ot  private,  and  noted,  stenographed,  or  obtained  by  phonograph 
or  any  other  means;  and  (Art.  12)  the  same  applies  to  pro- 
fessional lectures  in  universities,  colleges,  and  schools;  but 
(Art.  13)  these  provisions  are  not  to  prevent  the  publication 
of  extracts. 

Art.  14.  It  is  permissible  to  publish  in  journals,  pamphlets,  Official 
books  or  sheets,  public  documents  emanating  from  the  govern-  pa^rlVe!^8 
ment,  provided  they  have  been  officially  published,  and  the 
reproduction  conforms  to  the  official  text;  but  (Art.  15)  com- 
plete or  partial  collections  of  speeches  delivered  in  Congress  or 
in  an  official  capacity  may  not  be  published  without  consent. 

Art.  16.  Periodicals  may  reproduce  publications  inserted  in 
other  periodicals,  unless  forbidden  (a). 

Art.  17.  Authors  and  translators  of  productions  inserted  in 
journals  or  reviews  may,  in  the  absence  of  contrary  agreement, 
publish  them  in  collections. 

Art.  18.  A  translator  enjoys  copyright  in  his  translation,  Translations, 
but  without  the  right  to  prevent  other  translations. 

Art.  19.  The  possessor  or  publisher  of  a  work  may  not  alter 
it  without  the  author  s  consent. 

Art.  20.  Unlawful  works  are  not  protected. 

Art.  21.  The  publisher  of  an  anonymous,  pseudonymous,  or  Anonymous 
posthumous  work  has  the  rights  of  the  author,  but  (Art.  22)  J"*  PJJJ^ 
the  author,  translator,  or  proprietor  of  an  anonymous  or  pseu-  works. 
donymous  work  may  obtain  the  copyright  on  proving  his  title. 

Art.  23.  The  property  in  posthumous  works  belongs  to  the 
author's  heirs  or  legatees  for  a  term  of  fifty  years  (J). 

(a)  The  Supreme  Court  of  Justice  in  Costa  Rica  held,  on  the  14th  July,  1903,  that 
telegrams  published  in  the  Official  '  Gazette  *  could,  by  virtue  of  Art.  14,  be  repro- 
duced by  newspapers,  though  the  *  Gazette '  purported  to  forbid  such  reproduction. 
Art.  14  is  not  confined  to  "official"  documents.     'Le  Droit  d'Auteur,'  1904,  p.  32. 

(b)  The  law  does  not  state  whether  this  term  runs  from  the  author's  death 
or  from  publication. 
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Dramatic 
and  musical 
works. 


Part  vi.  Art.  24.  Amongst  posthumous  works  are  included:  <1)  works 

Costa  Rica,  which  have  never   been  published  in  the  author's  lifetime ; 

(2)  abridgments,  transformations,   annotations,  or  corrections 

amounting  to  a  new  work  and  left  by  the  author  at  his  decease. 

Art.  25.  When  a  work  has  been  alienated,  the  courts  are  to 
decide  whether  the  modifications  are  sufficient  to  make  the 
work  a  new  work  within  Art.  24  (2). 

Art.  27.  The  provisions  as  to  literary  copyright  all  apply 
equally  to  musical  and  dramatic  works,  save  that  (Art.  28)  the 
exemption  mentioned  in  Art.  10  does  not  apply  to  musical 
works. 

Art.  28.  The  authors  consent  is  necessary  for  altering  a 
musical  composition  in  any  way  by  introducing  accompani- 
ments, making  transpositions,  arrangements,  changing  the 
text,  &c. 

Art.  29.  No  dramatic  or  musical  work  may  be  performed 
in  whole  or  in  part  in  a  theatre  or  public  place  without  the 
authorization  of  the  author  or  proprietor,  and  (Art.  30)  this 
prohibition  extends  to  performances  given  by  societies  so  con- 
stituted as  to  receive  a  money  contribution. 

Art.  31.  Authors  or  proprietors  of  musical  and  dramatic 
works  must  determine  the  rights  of  performance,  otherwise 
they  can  only  claim  those  fixed  by  the  executive  power. 

Art.  32.  In  the  absence  of  contrary  agreement,  half  of  the 
rights  belong  to  the  author  of  the  music  and  half  to  the  author 
of  the  libretto. 

Art.  33.  Copies  of  unpublished  dramatic  or  musical  works 
may  not  be  made,  sold,  or  lent  on  hire,  without  the  author's 
permission. 

Art.  34.  Authors  of  a  lyrico-dramatic  work  may  publish 
and  sell  their  work  separately. 

Art.  35.  If  the  author  of  the  libretto  of  a  lyrioo-dramatic 
work  forbids  performance  the  author  of  the  music  may  sub- 
stitute another  libretto,  and  vice  vcrsd. 

Art.  36.  When  a  dramatic  or  musical  work  is  performed  in 
public  the  title  may  not  be  altered  or  the  text  curtailed, 
changed,  or  added  to  without  the  author's  consent. 

Art.  37.  The  rights  belonging  to  the  author  or  proprietor 
of  a  dramatic  or  musical  work  are  not  subject  to  the  creditors 
of  the  manager  of  the  performance. 

Art.  38.  The  author  of  a  work  of  art  has  the  exclusive 
right  of  reproduction  by  any  means,  without  exception. 

Art.  39.  Authors  of  plans,  sketches,  designs,  maps,  and  other 
like  works  enjoy  the  benefits  of  this  law, 
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Art.  40.  The   provisions  relative  to    literary  works    apply    Part  vi. 
equally  to  artistic  works.  Costa  Rica. 

Arts.  41  to  48  relate  to  patents. 

Arts.  49  to  62  relate  to  the  formalities  necessary  to  Registration 
obtain  copyright.  Authors  must  register  at  thfc  Office  of and  deP°8it- 
Public  Libraries,  and  deposit  three  signed  copies  of  their 
works  within  a  year  from  the  day  when  the  printing  of  the 
work  is  finished  (a),  without  which  no  copyright  can  be  ob- 
tained (b).  (Art.  53.)  In  the  case  of  musical  and  dramatic 
works  which  have  been  performed  but  not  printed,  it  will  be 
sufficient  to  deposit  a  signed  manuscript  copy  (Art.  55),  and 
in  the  case  of  artistic  works,  such  as  pictures,  statues,  archi- 
tectural models,  and  such  like  works  it  will  be  sufficient  to 
deposit  an  engraving,  design,  or  photograph  of  the  work. 
Registrations  will  be  published  in  the  official  journal  within 
eight  days. 

The  benefits  of  this  law  are  extended  to  scientific,  literary,  Retrospective 
and  artistic  productions  produced  before  this  law  came  into  opera  ,on' 
force,  provided  they  are  registered  within  six  months  from  the 
date  of  its  doing  so. 

Art.  63.  Scientific,  literary  and  artistic  works,  which  have  Forfeiture  of 
not  been  registered  within  the  period  appointed  by  law,  foil copyright' 
into  the  public  domain,  but  after  ten  years  from  the  day  when 
that  period  expires,  authors  or  proprietors,  or  their  heirs  or 
legatees,  have  the  right  to  recover  the  copyright  on  duly 
registering  within  a  year,  in  default  of  which  the  work  falls 
definitely  into  the  public  domain. 

Art.  64.  Likewise  scientific,  literary,  and  artistic  works  which 
have  not  been  reprinted  {rtimprimtes)  by  the  author  or  pro- 
prietor within  a  period  of  twenty-five  years,  fall  into  the  public 
domain. 

Art.  65.  Dramatic  and  musical  works  which  have  been 
registered  and  deposited  in  accordance  with  the  provisions  of 
Article  55  fall  into  the  public  domain,  if  they  have  not  been 
published  within  thirty  years  from  the  date  of  registration. 

Art.  68.  It  belongs  to  the  Minister  of  Instruction  to  declare 
the  forfeiture  of  the  copyright  in  a  work.  Such  a  declaration 
is  to  be  inserted  within  eight  days  in  the  official  journal 
(Art.  69),  and,  if  not,  any  interested  person  may  require  it  to 
be  inserted* 

(a)  What  if  the  work  be  not  printed  ?  The  law  seems  to  make  no  special  provision 
for  this,  and  yet  it  is  clear  that  pictures,  &c,  must  be  registered.  The  word  use^ 
in  the  French  translation  is  "  impression." 

(ft)  But  Bee  Art.  63. 
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Penalties. 


Part  vi.         Art.  71.  Infringers  are  punishable,  civilly  and  criminally,  as 
Costarica,  provided  by  Art  496  of  the  Penal  Code  (a). 

Art.  72.  The  persons  responsible  for  fraudulent  piracy 
committed  by  publication  are  successively,  (1)  the  author  of 
the  piracy;  (2)  the  publisher;  and  (3)  the  printer, unless  they 
respectively  prove  absence  of  guilt  In  the  case  of  fraudulent 
piracies  committed  by  performance  or  public  exhibition  (Art.  73) 
the  persons  responsible  are,  (1)  the  person  on  whose  account 
the  performance  or  exhibition  is  organised ;  or,  in  default,  (2) 
the  persons  who  perform  or  exhibit  the  work. 


Eights  of  Foreigners. 

Foreigners.  The  last  article  of  the  law  of  1896  provides  that,  "Foreigners 
resident  abroad  shall  enjoy  in  Costa  Rica  the  rights  hereby 
conferred  on  natives  and  foreigners  resident  in  the  Republic, 
provided  the  laws  of  their  nation  accords  equal  advantages  to 
citizens  of  Costa  Rica." 

Costa  Rica  has  copyright  treaties  with  the  following  countries : 
Spain  (14th  November,  1893)  (J),  Guatemala  (15th  May,  1895), 
Salvador  (12th  June,  1895),  Honduras  (28th  September,  1895), 
and  France  (28th  August,  1896),  and  the  President  of  the 
United  States  on  the  19th  October,  1899,  issued  a  proclama- 
tion according  Costa  Rica  the  benefit  of  the  Chace  Act,  1891. 
Costa  Rica  was  one  of  the  signatories  of  the  Pan-American 
Convention,  and  this  Convention  was  ratified  by  her  on  the 
13th  July,  1903(c). 


Literary  and 

artistic 

property. 


ECUADOR. 

Art.  27  of  the  Constitution  of  Ecuador  of  1884,  provides 
that  every  person  shall  enjoy  liberty  of  industry,  and  within 
the  conditions  fixed  by  law,  the  exclusive  property  in  his  dis- 
coveries, inventions,  and  literary  works  (d). 

A  law  was  passed  concerning  literary  and  artistic  property 
on  the  3rd  August,  1887. 

Art.  1.  This  law  determines  the  rights  of  authors  in  literary 

(a)  The  punishments  are  imprisonment,  minor  banishment  (see  note,  p.  703,  ante), 
or  a  fine  of  from  101  to  666  piastres.  Copies  and  instruments  of  piracy  are  liable 
to  forfeiture,  as  to  the  latter,  only  if  they  can  be  used  for  no  other  purpose. 

{b)  This  treaty,  however,  only  seems  to  have  come  into  force  on  the  20th  June, 
1896,  the  ratifications  not  having  been  exchanged  till  that  date. 

{c)  There  is  also  a  Convention,  called  the  Central  American  Convention,  signed 
but  not  ratified  by  Costa  Rica,  but  this  Convention  does  not  appear  to  be  of 
importance  and  will  probably  merge  in  the  Pan-American  Convention. 

(d)  *  Lois  franchises  et  6trangeres,'  par  M.  Lyon-Caen,  from  which  worK  the 
translation  of  the  law  of  1887  is  taken. 


art: 
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and  artistic  works  for  the  purposes  of  the  protection  laid  down    Pabt  vi« 
for  their  benefit  by  Art.  27  of  the  Constitution.  Ecuador. 

Art.  2.  The  following  are  considered  authors  in  matters  of  Definition  of 
literature :  author  of 

(1)  A  producer  of  a  written  or  oral  work.  woritsT 

(2)  A  translator. 

(3)  A    proprietor    of    an   unpublished    work,   not   legally 

belonging  to  any  other  person,  which  he  publishes 
for  the  first  time. 

(4)  The   compiler   of  historical   or   legislative  documents, 

when  the  directors  of  the  archives  interested  (in 
such  subject)  or  the  government  have  not  antici- 
pated him  in  this  publication,  and  have  accorded 
him  permission  to  make  it. 

(5)  The  compiler  of  popular  productions,  such  as  songs, 

traditions,  &c.,  provided  that  the  publication  is  made 
with  a  literary  object. 

(6)  The   publisher   or   compiler   of   works  which    are   no 
longer  private  property. 

Art.  3.  The  following  are  considered  authors,  in  matters  of  Definition  of 

authors  of 
artistic 

(1)  The  creator  of  a  work.  copyright. 

(2)  The  composer  of  variations  on  a  musical  theme,  on 

condition  that  these  variations  constitute  in  the 
opinion  of  experts  a  new  creation. 

(3)  The  compiler  of  popular  musical  works  having  no  known 

proprietor. 

(4)  The  author  of  transpositions  or  instrumentations  made 

with  the  permission  of  the  author  of  the  original 
work. 

(5)  An  artist,  a  geographer,  an  engineer,  a  draughtsman,  a 

calligraphist,  or  a  sculptor,  each  in  respect  of  his 
original  work  and  copies  which  can  be  made  from  it 
by  any  process  whatsoever,  unless,  however,  he  has 
alienated  the  original. 

(6)  The  reproducer  of  a  work  with  the  author's  permission. 

(7)  The  publisher  of  works  of  which  the  privilege  has  ceased. 
Art.  4.  The    State    and    corporations    clothed    with    the 

character  of  personnea  morales,  if  they  make  publications  in 
conformity  with  this  law,  enjoy  the  same  rights  as  authors. 

Art.  5.  Literary  and  artistic  works  referred  to  in  Art.  1456 
of  the  Civil  Code  are  not  to  enjoy  the  protection  given  by  this 
law  (a). 

(a)  Books  of  which  the  circulation  is  forbidden,  and  obscene  pictures,  &c 

2   Z 
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Art.  6.  Except  in  the  cases  contemplated  in  Arts.  2  and  3 
no  work  may  be  reproduced,  in  whole  or  in  part,  without  the 
permission  of  the  author,  his  heirs  or  assigns ;  and  this  per- 
mission ought  to  be  mentioned  on  the  reproduction  of  literary 
works. 

Art.  7.  Philosophical  and  scientific,  &c„  systems  are  not 
protected  so  far  as  they  are  organic  systems  of  human  know- 
ledge, but  only  as  work  materialised  by  word  or  pen. 

Nevertheless,  the  inventor  of  a  system  can  apply  to  a  judge 
to  obtain  recognition  of  his  title  as  inventor  against  a  person 
who  has  profited  by  the  invention  in  a  fraudulent  manner  (a). 
The  decision  of  the  judge  must  be  published  in  the  official 
journal. 

Art.  8.  Works  relating  to  artistic  or  trade  processes  are 
subject  to  the  provisions  of  this  law,  but  the  invention  itself, 
the  products,  &c,  to  which  the  work  is  devoted,  are  to  be 
regulated  by  the  special  law  on  such  matters. 

Art.  9.  The  property  is  secured  during  the  following  periods : 

(1)  The  life  of  the  author,. and  fifty  years  after  his  death,  as 

respects  his  heirs. 

(2)  Fifty  years. 

(3)  Twenty-five  years. 

The  benefit  of  the  first  of  these  periods  is  accorded  to  the 
authors  mentioned  in  Art.  2  (1)  and  Art.  3  (1)  and  (5). 

Of  the  second  period  to  translators,  compilers  of  historical 
or  legislative  documents,  government,  personnes  morales^  authors 
of  variations  on  musical  themes. 

Of  the  third  period  to  all  other  persons. 

Art.  10.  The  duration  of  protection  runs  from  publication. 

Art.  11.  In  matters  relating  to  posthumous  works,  not' only 
works  published  for  the  first  time  after  the  death  of  the  author 
are  to  be  considered  posthumous  works,  but  also  works  already 
published  which  the  author  may  have  augmented  or  corrected, 
&c.  In  this  case  the  duration  of  the  privilege  runs  from 
the  publication  of  the  modified  work. 

Art.  12.  In  the  case  of  works  published  in  parts,  the  dura- 
tion of  privilege  runs  from  the  completion  of  publication. 

Art.  13.  On  the  expiration  of  the  period  of  duration,  the 
work  becomes  public  property. 

Art.  14.  No  one  may  publish  abridgments  or  epitomes  of  a 
literary  work,  alter  it,  or  publish  it  with  commentaries  without 
the  author's  permission. 

The  prohibition  does  not  extend  to  extracts  in  the  form  of 

(a)  Compare  the  Law  of  Columbia,  ante,  p.  707. 
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quotations  for  a  critical  work,  to  passages  or  works  of  small    P*BT  VI- 
size,  which  accompanied  by  critical  remarks  are  presented  as    Ecuador. 
forms  for  instruction,  or  to  parts  of  musical  works  inserted  in 
systems  used  for  teaching  music. 

Art.  15.  When  an  abridgment  or  epitome  of  a  didactic  or 
technical  work  belonging  to  another  has  been  edited  on  a  more 
methodical  plan,  or  illustrations  have  been  added  to  it,  the 
General  Council  of  Public  Education  may  permit  the  publication 
of  the  abridgment  or  epitome,  giving  to  its  author  the  benefit  of 
a  privilege  corresponding  to  that  of  an  original  author. 

The  circumstances  of  the  case  are  to  be  considered  by  three 
experts,  named,  one  by  the  original  author,  one  by  the  author 
of  the  abridgment  or  epitome,  and  the  third  by  the  Council 
General.  If  the  decision  of  the  experts  be  favourable  to  the 
author  of  the  abridgment,  he  is  bound  to  deliver  to  the 
author  of  the  original  work  a  compensation  in  specie  of  which 
the  amount  is  to  be  fixed  by  the  Council  itself. 

Art.  16.  The  author  of  an  abridgment  of  a  work  become 
public  property  only  possesses  a  right  relating  to  the  abridg- 
ment and  cannot  oppose  the  author  of  another  abridgment  of 
the  same  work  having  a  like  privilege. 

Art.  17.  The  existence  of  a  privileged  translation  of  a  work  Translations, 
does  not  prevent  the  publication  of  a  new  translation  of  the 
same  work. 

Art.  18.  Every  translation  must  indicate  the  name  of  the 
author  of  the  translated  work,  but  this  does  not  prohibit  trans- 
lations of  anonymous  works. 

Art.  19.  The  assignment  of  the  copyright  in  a  literary  work  Assignment 
does  not  confer  the  right  of  altering  the  text  in  any  manner 
whatsoever  except  with  the  author's  permission. 

All  additions  and  alterations  which  are  made  ought  to  be 
separated  from  the  text  in  such  manner  ak  to  be  sufficiently 
distinguishable. 

Every  violation  of  this  provision  gives  the  author  or  his 
heirs  a  right  to  demand  the  restoration  of  the  original  text, 
otherwise  all  copies  of  the  works  are  to  be  confiscated  for  their 
benefit. 

Art.  20.  The  Government  has  the  exclusive  right  of  publish-  official 
ing  official  documents  and  laws  in  a  special  collection.     This  pro- documente- 
vision   only  prohibits  private   persons  from  publishing  such 
collections,  and  does  not  prevent  the  reproduction  of  these 
documents  in  other  periodical  magazines  when  once  they  have 
been  published  in  any  periodical  official  magazine. 

This  provision  is  not  opposed  to  the  right  of  property  of 
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jurisconsults  who  publish  the  laws  of  the  Republic  accom- 
panied by  doctrinal  commentaries  and  studies. 

Art.  21.  Permission  of  the  court  having  cognizance  of  a  suit 
is  necessary  for  the  publication  of  documents  relating  thereto : 
the  court  may  grant  absolute  or  partial  leave,  taking  into  con- 
sideration the  material  interests  and  the  reputation  of  the 
persons  involved  in  the  suit. 

Art.  22.  When  an  author  has  published  works  anonymously 
or  under  a  pseudonym,  and  without  recording  his  true  name 
in  the  register,  the  publisher  is  to  be  considered  the  author 
for  the  purposes  of  the  privileges  attached  to  that  title. 

Art.  23.  The  heirs  or  proprietors  of  a  posthumous  work  who 
publish  it  in  a  collection  with  other  works  of  the  same  author 
already  become  public  property,  lose  their  right  of  property 
in  such  work :  they  can  only  preserve  their  right  while  they 
publish  this  work  separately. 

Art.  24.  Letters  belong  to  the  persons  to  whom  they  were 
sent,  but  only  so  far  as  regards  the  actual  property  in  them. 
With  regard  to  publication  it  is  different,  this  right  being  re- 
served exclusively  to  the  author,  and  in  cases  provided  for  by 
law,  to  the  judge.  After  the  death  of  the  author,  the  right 
passes  to  his  heirs. 

Notwithstanding  the  provisions  in  the  first  paragraph,  per- 
sons who  retain  letters  which  have  been  sent  to  them,  are  able 
to  publish  them,  when  this  publication  is  necessary  to  protect 
their  personal  honour,  or  to  sustain  an  argument  entered  upon 
for  the  defence  of  religion,  morality,  or  country. 

Art.  25.  Written  or  oral  works,  which  have  been  produced 
by  their  authors  in  the  exercise  or  the  accomplishment  of  their 
duties  or  public  functions,  and  which  for  this  reason,  have  been 
published  officially  may  be  reprinted  in  periodical  magazines ; 
but  the  right  of 'publishing  them  in  a  separate  collection  is 
reserved  exclusively  to  the  author. 

Art.  26.  When  an  author  has  produced  his  work  for  a  certain 
remuneration,  copyright  in  the  work  belongs  to  the  person 
or  corporation,  who  has  procured  it  to  be  made,  subject  to  any 
agreement  to  the  contrary. 

Art.  27.  In  the  case  of  collaborative  works,  the  agreements 
between  the  collaborators  are  to  be  adhered  to,  so  far  as  they 
are  not  contrary  to  this  law. 

Art.  28.  Every  work  published  in  a  periodical  magazine  can 
bo  reproduced  in  another,  unless  the  author  expressly  reserves 
the  right  of  reproduction,  but  such  work  cannot  be  published 
in  a  separate  edition. 
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Art.  29.  If  the  editor  or  person  who  brings  out  a  periodical    Pabt  vi- 
magazine  reserves  to  himself  the  property  in  the  publications    Ecuador. 
therein    inserted,    these    cannot    be    reproduced    in    another 
magazine. 

Otherwise  reproduction  of  such  works  can  be  freely  made, 
on  condition  that  the  magazine  from  which  they  are  taken  be 
indicated. 

Art.  30.  An  author  who  has  undertaken  the  editorship  of 
a  periodical  publication  under  an  agreement,  cannot  reserve  to 
himself  property  in  the  works  which  he  inserts  therein,  with  a 
view  to  prevent  their  reproduction :  this  right  belongs  to  the 
proprietor  (of  the  magazine).  Nevertheless,  the  author  pre- 
serves property  in  any  separate  publication  made  by  him  of 
his  articles. 

Art.  31.  The  proprietor  of  a  periodical  publication  may 
prevent  another  periodical  being  started  under  the  same  title. 

Art.  32.  Portrait-painters  and  sculptors  cannot  sell  repro-  Portraits  and 
ductions  of  portraits  or  busts  made  by  them>  without  the  per-   ust8' 
mission  of  the  interested  person. 

Art.  33.  Dramatic  works  are  protected  against  reproduction  Dramatic 
in  the  same  manner  as  other  works  of  literature.  works. 

Art.  34.  They  cannot  be  represented  in  public  theatres 
without  the  author's  permission.  The  latter  is  free  to  fix,  at 
the  time  of  giving  permission,  such  royalties  as  he  thinks  fit. 

Art.   35.  The  rights  above  mentioned,  conferred   upon    a  Duration, 
dramatic  author  in  respect  of  the  representation  of  his  works,  are 
secured  to  him  for  his  life.     The  rights  endure  for  twenty-five 
years  after  his  death  for  the  benefit  of  his  heirs,  if  there  be 
not  other  assigns. 

Art.  36.  The  extent  of  the  respective  rights  of  the  authors 
of  a  dramatico- musical  work  are  to  be  determined  by  the  agree- 
ment between  them. 

Art.  37.  Although  the  author  of  musical  transpositions 
made  without  the  permission  of  the  author  of  the  original 
work  is  not  admitted  to  enjoy  the  privileges  recognised  by  the 
law,  he  is  however  to  have  the  right  of  preventing  the  per-j 
formance  of  his  transpositions,  when  no  remuneration  is  given 
to  him. 

Art.  38.  Literary  and  artistic  property  may  be  transferred  by  Assignment, 
any  title  whatsoever. 

Art.  39.  The  persons  who  are  heirs  according  to  the  ordi- 
nary law  are  to  be  considered  heirs  from  the  point  of  view  of 
this  law. 

Art.  40.  Grounds  of   disability  fixed  by  the  civil  law  in 
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Part  vi.    respect  of  succession  to  ordinary  property  also  hold  good  so 
Ecuador,    far  as  they  are  applicable,  in  matters  of  literary  and  artistic 
property. 

Art.  41.  An  author  may  abandon  his  rights  to  the  public 
by  express  declaration. 

Art.  42.  When  an  author  has  granted  to  a  citizen  of 
Ecuador  the  exclusive  right  of  translating  or  making  an 
abridgement  or  epitome  of  his  works,  such  person  may 
prevent  any  work  analogous  to  his  own  being  made  in 
Ecuador. 

The  same  provision  applies  in  like  cases  in  regard  to 
artistic  property  and  the  representation  of  dramatic  works 
permitted  by  a  foreign  author  to  an  Ecuadorian  theatrical 
enterprise. 
Registration.  Art  43.  In  order  to  enjoy  the  right  of  property  in  this 
matter,  the  author  or  person  who  procures  a  work  to  be  made 
must  register  the  title  of  his  work,  and  the  reservation  of  his 
rights. 

Art.  44.  A  special  register  for  entering  literary  and  artistic 
property  and  another  for  agreements  relating  thereto  is  to  be 
opened  in  the  cantonal  registration  offices. 

Art.  45.  The  officer  charged  with  the  duty  of  registration, 
must  demand  before  proceeding  to  registration  that  the  author 
shall  deliver  to  him  three  copies  of  his  work  if  printed :  one 
for  the  Ministry  of  Public  Education,  another  for  the  National 
Library,  and  the  third  for  the  Provincial  Library,  or  if  none,  for 
the  local  municipality:  the  receiver  must  inscribe  on  each  of 
them  a  statement  of  registration  and  must  mark  them  with 
the  office  stamp. 

In  the  case  of  a  periodical,  it  will  be  sufficient  to  register 
the  first  number,  but  subject  to  the  continuing  obligation  on 
the  author  or  proprietor  to  deposit  three  copies  of  the  sub- 
sequent numbers  for  the  destinations  aforesaid. 

Art.  46.  In  the  case  of  an  artist,  or  sculptor,  it  will  be 
sufficient  to  preserve  the  right  of  copying  or  reproduction,  if 
this  reservation  be  entered  on  the  register. 

Nevertheless  engravers,  lithographers,  and  other  artists,  who 
are  proprietors  of  works  of  which  copies  can  be  multiplied  by 
a  mechanical  process,  must  in  addition  to  registration  deposit 
three  copies  of  their  works  above-mentioned. 

Art.  47.  In  the  case  of  dramatic  works,  and  musical  works 
joined  with  them,  which  are  presented  for  registration  while 
not  yet  printed,  it  is  sufficient  to  deposit  a  MS.  copy. 

Art.  48.  Every  agreement   relating  to  artistic  or  literary 
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property  must   be  entered  on  the  register    in  order    to    be    PAET  VI- 
effective.  Ecuador. 

Art.  49.  The  period  allowed  for  registration  is  six  months 
to  be  reckoned  from  publication,  or  in  the  case  of  the  works 
mentioned  in  Art.  47,  three  months  from  the  date  of  repre- 
sentation. 

Art.  50.  The  formalities  relating  to  the  registration  and 
transfer  of  literary  and  artistic  property  do  not  require  a  fee. 

Art,  51.  A  special  section  has  to  be  opened  in  the  register 
for  the  registration  of  anonymous  and  pseudonymous  works,  in 
which  the  identity  of  the  author  must  be  stated. 

The  officer  charged  with  registration  is  bound  to  secrecy 
in  this  respect,  and  in  the  reports  given  by  him  to  the 
Minister  of  Public  Education,  he  must  only  enter  the  fact 
of  registration.  But  he  is  relieved  from  this  obligation  on 
the  requisition  of  a  judge  in  criminal  proceedings  relating  to 
a  work,  or  when  the  production  of  the  entry  on  the  register 
may  be  necessary  to  support  rights  conferred  by  this  law. 

Art.  52.  The  ordinary  judges  have  jurisdiction  in  litigation  Jurisdiction, 
relating  to  literary  and  artistic  property. 

Art.  53.  The  following  are  considered  fraudulent  acts :  Piracies  and 

(1)  Registering  as  a  man's  own  the  work  of  another.  therefor! 

(2)  Publishing  a  work  under  similar  circumstances. 

(3)  Publication  of  a  work  made  before  the  expiration  of  the 

legal  duration  of  a  privilege  or  agreement. 

(4)  The  fact  of  omitting  in  a  reproduced  work,  a  reference 

to  the  agreement  between  the  author  or  publisher,  or 
the  permission  relating  to  the  reproduction. 

(5)  Plagiarism. 

(6)  Piracy   of   an   edition,   outside   the   territory   of    the 

Republic. 

(7)  The  introduction  and  sale  of  pirated  copies.  . 

(8)  The  dramatic  representation  and  musical  performance 

of  a  work  without  the  author's  permission. 

(9)  The  reproduction  and  putting  on  sale  of  editions  made 

in  fraud  of  authors  who  live  under  the  jurisdiction 
of  a  State  with  which  Ecuador  is  bound  by  treaty 
on  this  subject. 

(10)  The  fact  of  a   printer,  publisher,   lithographer,  &c, 

reserving  to  himself  a  larger  number  of  copies  than 

that  agreed  on. 
Art.  54.  In  every  case  where   a  fraudulent  act  has  been 
committed    the    author,  or   proprietors   interested,  have    the 
right  of    seizing    all    copies   of    the    work   of  a    fraudulent 
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part  vi.    character,  and  of  claiming  restitution  of  the  value  of  copies 
Ecuador,    sold,  without  prejudice  to  the  compensation  they  may  obtain 
for  the  damage  caused  to  them. 

Art.  55.  If  plagiarism  be  only  partial,  the  author  has  only 
the  right  of  claiming  from  justice  an  insertion  in  the  official 
journal  of  a  notice  mentioning  the  proceedings  taken  by  him 
in  the  matter. 

Art.  56.  An  action  for  plagiarism  can  only  be  instituted  in 
respect  of  published  works. 

Art.  57.  Legal  proceedings  in  relation  to  fraudulent  acts 
can  only  be  instituted  against  the  author  of  the  acts.  If 
proceedings  cannot  be  taken  against  him,  proceedings  may  be 
taken  successively  and  in  the  following  order  against  the 
publisher,  printer,  importer,  vendor,  and  possessor. 

The  judge  must  at  the  request  of  the  person  interested,  and 
for  the  duration  of  the  proceedings,  order  sequestration  of  all 
copies  of  the  work  existing  in  the  Republic. 

Art.  58.  If  there  be  aggravating  circumstances,  the 
offenders,  in  addition  to  the  penalty  of  confiscation,  is  liable 
to  a  fine  graduated  by  the  judge,  and  varying  from  50  to 
500  sucres  (a). 

Art.  59.  On  a  second  offence  the  fine  will  be  doubled. 
1    Art.  60.  The    following  are  to  be  considered   aggravating 
circumstances : 

(1)  The  putting  on  the  market  editions  whose  fraudulent 

character  has  been  the  subject  of  a  notice  by  the 
author  to  the  public. 

(2)  Any  marked  alteration  of  the  text. 

(3)  The  fact  of  publication  of  the  work  outside  Ecuador. 

(4)  The  fact  of  pirating   the  title  and   frontispiece   of  a 

work. 

Art.  61.  The  penalties  prescribed  by  this  law  against 
alteration  of  the  text  are  to  be  applied,  without  prejudice,  to 
the  penal  proceedings  which  may  be  taken  according  to 
circumstances. 

Art.  62.  The  right  of  instituting  proceedings  in  relation  to 
artistic  and  literary  property  belongs,  according  to  the  circum- 
stances, to  the  author,  his  heirs,  or  assigns. 

Art.  63.  Whenever  it  is  a  question  of  deciding  if  two  works 
be  identical  or  if  one  be  taken  from  another,  and  the  judge 
thinks  it  useful,  the  question  may  be  submitted  by  him  for  a 
previous  examination  by  three  experts,  two  to  be  named  by 
the  parties  and  one  by  the  judge. 

(a)  =  5  franca  nominally. 
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Art.  64.  Every  citizen  of  Ecuador  who*  publishes  a  work  part  vi. 
outside  the  territory  is  also  to  enjoy  the  rights  recognized  by  Ecuador. 
this  law,  on  condition  of  fulfilling  the  legal  formalities.  General 

In  such  case,  the  period  for  registration  is  double.  provisions. 

Art.  65.  The  period  fixed  for  registration  of  the  rights 
recognized  by  this  law,  and  in  order  to  obtain  their  benefit, 
is  in  regard  to  works  previously  published  by  Ecuadorian 
authors  to  commence  to  run  from  the  coming  into  force  of 
this  law. 

Art.  66.  The  executive  authorities  may  publish  a  regulation 
for  carrying  out  this  law. 

Rights  of  Foreigners. 

The  above  law  does  not  expressly  refer  to  foreigners,  and  Foreigner*. 
perhaps  "  authors  "  will  be  restricted  to  native  authors,  but,  at 
any  rate,  Art.  42  would  seem  to  be  applicable  to  foreign 
authors,  and  enable  them  to  grant  to  an  Ecuadorian  citizen 
the  exclusive  right  in  Ecuador  of  translating,  abridging,  epito- 
mising, or  performing  their  works.  Under  Art.  64,  citizens  of 
Ecuador  can  obtain  copyright  in  that  country,  though  pub- 
lishing abroad.  Ecuador  has  two  copyright  treaties  in  force, 
viz.,  with  Mexico  (10th  July,  1888)  and  with  France  (9th 
May,  1898).  She  has  signed,  but  not  ratified,  the  Pan- 
American  Convention. 

GUATEMALA. 

The  following  law  was  passed  on  the  29  th  October, 
1879  (a): 

Art.  1.  The  inhabitants  of  the  Republic  have  the  exclusive  Definition, 
right  of  publishing  and  reproducing,  as  often  as  they  think  To  what 
fit,  in  whole  or  in  part,    their    original  works,  whether   by^^S^ 
manuscript  copies  or  transcripts,  or  by  printing,  lithography, 
or  any  analogous  process. 

Art.  2.  The  right  recognized  by  the  preceding  article 
extends  to  oral  or  written  lectures  and  to  every  speech  of 
whatever  nature,  delivered  in  public. 

Art.  3.  Reports  placed  before,  and  speeches  delivered  in 
political  assemblies,  scientific  or  literary  articles,  and  original 
poems  inserted  in  periodical  publications,  are  included  in  the 
works  mentioned  in  Art.  1,  so  far  as  the  right  of  forming 
collections  of  them  is  concerned. 

(a)  Translation  taken  from  '  Lois  franchises  et  gtrangeres,'  par  M.  Lyon-Oaen. 
The  law  is  very  similar  to  that  of  Mexico  ;  see  post. 
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Art.  4.  Private  letters  cannot  be  published  without  the 
consent  of  the  two  persons  between  whom  they  have  been 
exchanged,  or  their  heirs,  unless  this  publication  be  necessary 
to  establish  or  maintain  some  right,  or  the  public  welfare,  or 
the  progress  of  science  requires  it. 

Art.  5.  Literary  copyright  is  perpetual  After  the  death 
of  an  author  it  passes  to  his  heirs  according  to  law. 

Art.  6.  The  author  and  his  heirs  can  alienate  their  property 
like  any  other  property,  and  the  assignee  acquires  all  the 
author's  rights,  according  to  the  terms  of  the  contract. 

Art.  7.  If  the  author,  after  an  assignment  of  one  of  his 
works,  subsequently  makes  essential  modifications  in  the  work, 
the  assignee  cannot  oppose  the  author  or  his  heirs  publishing 
or  alienating  the  corrected  work. 

Art.  8.  The  judge  must  give  his  decision  in  the  case  men- 
tioned in  the  preceding  article,  after  a  report  from  experts ; 
he  may,  in  addition,  take  the  advice  of  such  learned  societies 
as  he  thinks  fit  to  consult. 

Art.  9.  The  heirs  and  assigns  have  the  same  rights  as  an 
author,  in  relation  to  posthumous  works. 

Art,  10.  Anonymous  or  pseudonymous  works  are  comprised 
in  the  works  to  which  the  provisions  of  this  law  apply,  from 
the  time  when  the  author,  his  heirs  or  representatives,  estab- 
lish their  right  of  property. 

Art.  11.  Academies  and  other  scientific  and  literary  insti- 
tutions have  property  in  the  works  published  by  them. 

Art.  12.  In  the  case  of  the  publication  of  a  dictionary,  an 
encyclopaedia,  or  any  other  work  composed  by  several  persons, 
whose  names  are  known,  if  it  be  impossible  to  determine  the 
part  of  which  each  is  the  author,  the  property  shall  belong  to 
all.  If  such  persons  cannot  agree  about  the  use  of  them,  the 
decision  of  the  majority  will  be  binding :  if  a  majority  be  not 
constituted,  the  judge  is  to  decide. 

Art.  13.  In  the  case  provided  for  by  the  last  article,  if  one 
of  the  authors  dies  without  leaving  heirs  or  assigns,  his  right 
accrues  to  his  collaborators. 

Art.  14.  Where,  in  the  case  of  such  a  work,  the  authors  of 
determined  parts  are  known,  or  it  can  be  proved  who  they  are, 
each  of  them  shall  enjoy  the  property  in  the  part  of  which  he 
is  author,  in  conformity  with  the  principles  of  law ;  but  the 
complete  work  cannot  be  again  published  without  the  agree- 
ment of  the  majority. 

Art.  15.  If  a  work  composed  by  different  collaborators  has 
been  published  by  a  single  person,  he  is  to  have  the  entire 
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property,  subject  to  the  right  of  each  author  to  republish  his    **abt  vi. 
own  composition,  either  separately  or  in  a  collection.  Guatemala. 

Art.  16.  In  such  case  the  publisher  cannot  publish  the  said 
compositions  separately  without  the  consent  of  their  authors. 

Art.  1 7.  With  regard  to  political  periodicals,  the  only  pro-  Periodicals, 
perty  recognized  is  *that  in  scientific,  literary,  or  artistic  articles 
contained  in  them,  whether  these  articles  are  original  works  or 
translations ;  but  any  person  publishing  any  passage  from  the 
unprotected  part  must  cite  the  title  and  number  of  the 
periodical  from  which  the  quotation  is  taken. 

Art.  18.  Every  author  may  reserve  the  power  of  publishing  Translations, 
translations  of  his  works ;  but  in  such  case,  he  must  declare 
whether  his  reservation  is  limited  to  particular  languages  or  is 
extended  to  all. 

Art.  19.  If  an  author  does  not  make  this  reservation,  or  has 
assigned  the  right  of  translation,  the  translator  is  to  enjoy,  in 
regard  to  his  translation,  the  author's  rights ;  but  he  cannot 
prevent  the  work  being  translated  by  others  unless  the  author 
has  also  given  to  him  the  right  of  preventing  any  other 
translation. 

Art.  20.  No  one  may  reproduce  the  work  of  another,  under  Annotations, 
the  pretext  of  annotating  it,  commenting  on  it,  completing  it,  or  ^ndsments> 
making  an  improved  edition,  without  the  leave  of  the  author ; 
but  any  person  annotating  or  making  additions  to  the  work  of 
another,  can  publish  his  annotations  and  additions  separately, 
in  which  case  he  will  be  considered  as  the  proprietor  of  them. 

Art.  21.  The  permission  of  the  author  is  also  necessary  for 
the  publication  of  an  abridgment  or  epitome.  Nevertheless,  if 
an  epitome  or  abridgment  is  of  such  value  or  importance  that  it 
constitutes  a  new  work  or  is  of  general  utility,  the  govern- 
ment may  authorize  its  printing,  after  a  previous  hearing  of  the 
interested  parties  and  two  experts  to  be  named  by  each. 

In  such  cases,  the  author  or  proprietor  of  the  original  work 
has  a  right  to  demand  that  his  name  be  preserved  on  the 
abridgment,  and  he  may  claim  compensation,  which  is  to  be 
fixed  after  hearing  the  same  interested  parties  and  experts. 

Art.  22,  A  publisher  who  is  neither  the  heir  nor  the  assign  Publishers, 
of  the  proprietor  of  a  work  or  translation,  is  only  to  have  the 
rights  given  to  him  by  the  agreement  made  with  him. 

Art.  23.  The  publisher  of  a  work  previously  become  public 
property  is  only  to  have  a  right  of  property  during  the  time 
required  for  publication  and  a  year  afterwards,  and  this  right 
does  not  enable  him  to  prevent  other  editions  being  made  out- 
side the  territory  of  the  Republic. 


732 


THE   LAW    OF  COPYRIGHT. 


Registration. 


Deposit. 


Part  vi.         Art.  24.    A   work  is  to  be  considered  as  public  property 
Guatemala,  when  its  author  or  proprietor  dies  without  leaving  successors. 
Cessor  of  ^r*'  25'  The  publisher  of  an  anonymous  or  pseudonymous 

copyright.       work   has   the   same   rights   as  the   author,   subject  to   the 
provisions  of  Art.  10. 

In  the  case  contemplated  by  that  article,  the  proprietor 
is  to  recover  all  his  rights,  and  the  publisher  must  place  at  his 
disposal  the  copies  in  existence,  or  their  value,  but  if  the  pub- 
lisher be  proved  to  have  acted  not  bond  fide,  proceedings  may 
be  taken  against  him  according  to  the  penal  law. 

Art.  26.  The  nation  is  the  proprietor  of  MSS.  preserved  in 
the  Public  Archives,  and  consequently  these  MSS.  cannot  be 
published  without  the  permission  of  the  government. 

Art.  27.  The  nation  is  also  proprietor  of  works  published  by 
Government,  subject  to  any  agreements  made  with  the  authors 
or  publishers. 

Art.  28.  To  secure  copyright,  the  author  or  his  representa- 
tive must  apply  to  the  Ministry  of  Public  Education,  for  the 
purpose  of  obtaining  legal  recognition  of  the  right. 

Art.  29.  The  author  of  every  printed  book  must  deposit 
four  copies,  of  which  one  is  to  be  placed  in  the  National 
Library,  another  in  the  Public  Archives,  and  the  others  at  the 
Ministry  of  Public  Education. 

A  similar  deposit  must  be  made  for  each  edition  or  new 
translation. 

Art.  30.  The  said  Ministry  must  give  the  person  interested 
a  certified  copy  of  the  order  recognizing  in  his  favour  the  pro- 
perty in  the  work,  which  copy  will  be  a  sufficient  title. 

Art.  31.  When  a  work  is  published  without  the  author's 
name,  he  must  append  to  the  copies  mentioned  in  Art.  29,  if 
he  wishes  to  enjoy  copyright,  a  sealed  envelope  containing 
his  name,  and  marked  by  him  in  such  manner  as  he  thinks 
fit. 

Art.  32.  Every  author,  translator,  or  publisher  must  insert  on 
the  title-page  of  published  books  his  name,  the  date  of  publica- 
tion, and  such  conditions  or  legal  information  as  he  thinks 
necessary. 

Subject  to  the  exception  provided   for  by  the  preceding 
article,  a  person  neglecting  to  fulfil  the   formalities  of   this 
article  cannot  exercise  his  rights  of  property. 
Penalties.  Art.  33.  Any  person  reproducing  the  work  of  another  with- 

out the  consent  of  the  author  or  his  representatives,  will  incur 
the  following  penalties : 

(1)  Confiscation  of  all  copies  of  pirated  works  found  in  his 
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possession :  these  to  be  delivered  to  the  author  or  his    p±m  vi. 
representatives.  Guatemala. 

(2)  To  pay  compensation  for  the  damage  and  injury  suffered 

by  the  proprietor.  The  compensation  to  be  fixed 
by  the  judge  after  hearing  the  parties  and  obtaining 
a  report  by  experts. 

(3)  To  pay  the  expenses  of  the  proceedings  (procidwre)  and 

the  personal  expenses  of  the  suit  (frais  personnels  de 
Vinstanee). 
If  the  offence  be  repeated,  in  addition  to  these  penalties,  a 

fine  from  100  pesos  to  1500. 
In  the  case  of  a  fresh  repetition,  in  addition,  wrrtt  majeur  (a), 

graduated  according  to  circumstances. 
AH.  34.  When  the  author  or  proprietor  of  a  work  learns  injunction, 
that  it  is  on  the  point  of  being  secretly  printed  or  circulated, 
he  may  demand  from  the  judge  of  first  instance  of  the  depart- 
ment where  the  piracy  is  committed,  that  the  printing  or 
vending  of  the  work  be  at  once  prohibited,  and  the  judge  will 
be  bound  to  do  justice  to  this  demand  according  to  the  law. 

Bights  of  Foreigners. 

The  above  law  only  confers  copyright  on  "inhabitants  of  Foreigners, 
the  Republic."  (Art.  1.)  Guatemala  has  copyright  treaties 
with  Costa  Rica(15th  May,  1895),  France  (21st  August,  1895), 
Honduras  (2nd  March,  1895),  Salvador  (27th  March,  1895), 
and  Spain  (25th  May,  1893)  (6).  She  has  also  signed  and 
ratified  (24th  April,  1902)  the  Pan-American  Convention. 


HAITI. 

By  the  law  of  literary  and  artistic  property  passed  on  the  Law  of 
8th  October,  1885,  after  a  preamble  stating  that  the  law  on  ^50ctober' 
this  subject,  already  sanctioned  in  the  Penal  Code  and  the  law 
of  the  25th  October,  1864,  required  modification  and  exten- 
sion, it  was  enacted  as  follows  (c) : 

Art.  1.  The  expression  " literary  and  artistic  works"  includes  Definition, 
books,  pamphlets,  writings  of  every  kind,  dramatic  works  of 
every  kind,  musical  compositions  with  or  without  words  and 

(a)  Arret  majeur.  From  four  months'  to  a  year's  imprisonment.  4  Lois  franchises 
et  etrangercs,'  par  M.  Lyon-Caen. 

{b)  The  text  of  these*  treaties  may  be  found,  translated  into  French,  in  the 
Collection  of  Treaties  published  by  the  Official  Copyright  Bureau  at  Berne  in  1904. 

(c)'Lois  franchises  et  6trangeres,'  par  M.  Lyon-Caen,  from  which  work  the 
present  translation  has  been  made. 
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arrangements  of  music,  works  of  drawing,  painting,  sculpture, 
and  engraving,  lithographs,  geographical  charts,  plans,  scientific 
~  sketches,  and  generally  every  kind  of  literary,  scientific,  or 
artistic  work  capable  of  being  published  by  any  method  of 
printing  or  reproduction. 

Art.  2.  Authors  of  these  works  shall  enjoy  the  right  of  pro- 
perty hereinafter  mentioned,  and  the  privilege  of  proceeding 
against  pirates  or  vendors  of  their  works,  on  the  sole  condition 
of  depositing  at  the  secretary's  office  of  the  Department  of  the 
Interior  five  copies,  to  be  sent  on  to  the  different  public  libraries 
by  the  chief  of  the  said  department. 

Art.  3.  This  deposit  shall  be  made : 

(1)  In  the  case  of  a  work  published  by  a  Haitian  in  Haiti 

or  a  foreign  country,  in  the  year  of  publication. 

(2)  In  the  case  of  a  work  so  published  before  the  promulga- 

tion of  this  law,  within  a  period  of  two  years. 

Art.  4.  The  proprietors  of  posthumous  works,  by  inheritance 
or  other  titles,  are  in  the  position  of  authors,  and  shall  enjoy  the 
same  rights  and  the  same  privileges,  subject  to  the  condition 
of  printing  their  works  separately  and  observing  the  provisions 
of  this  law. 

Art.  5.  Authors  shall  have  the  exclusive  right  during  their  life 
of  selling,  causing  to  be  sold,  circulating,  representing,  trans- 
lating or  causing  to  be  translated  into  another  language,  all 
their  works  whatsoever,  of  assigning  the  property  in  whole  or 
part,  and  making  use  of  the  appropriate  processes  of  reproduction 
of  every  class  of  work. 

Art.  6.  The  same  privilege,  which  extends  to  widows  for 
their  life,  shall  pass  to  children  for  twenty  years,  and  if  there  be 
no  children,  for  ten  years  to  the  other  heirs  or  proprietors, 
after  which  the  work  shall  become  public  property. 

Art.  7.  Any  person  publishing,  reproducing,  exhibiting  or 
representing,  without  the  written  consent  of  the  author  or  his 
representatives,  a  literary  or  artistic  work,  of  which  he  is  not 
proprietor,  commits  the  offence  of  piracy,  and  shall  be  punish- 
able according  to  the  Penal  Code  and  these  provisions. 

Art.  8.  The  authority  having  jurisdiction  is  bound  to  con- 
fiscate, on  the  first  demand  of  authors,  their  heirs,  or  the  other 
proprietors,  and  for  their  benefit,  all  copies  or  reproductions  of 
any  work  printed  or  engraved,  painted,  or  drawn  by  any  process, 
or  sculptured,  without  the  consent  mentioned  in  the  preceding 
article. 

Art.  9.  The  pirate  shall  further  be  condemned  by  the  court 
having  jurisdiction,  at  the  request,  and  for  the  benefit  of  the 
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proprietor,  in  a  sum  equivalent  to  the  price  of  1000  copies  of    Part  VI. 
the  original  publication.  Haiti. 

Art.  10.  The  vendor  of  pirated  publications,  if  he  be  not 
found  to  be  the  pirate,  shall  be  condemned,  also  for  the  benefit 
of  the  proprietors,  in  a  sum  equivalent  to  the  price  of  200  copies 
of  the  original. 

AH.  11.  This  law  repeals  all  contrary  laws  and  provisions, 
and  shall  be  carried  into  effect  by  the  secretaries  of  the  Depart- 
ments of  the  Interior  and  Justice. 

By  the  Penal  Code  of  1835,  it  is  provided  as  follows:  Penal  Code. 

Art  347.  Every  publication  of  writings,  of  a  musical  com- 
position, a  drawing,  a  lithograph,  a  painting,  or  any  other 
production,  printed  or  engraved,  in  whole  or  in  part,  in  violation 
of  the  laws  and  rules  relating  to  copyright  is  a  piracy,  and 
every  piracy  is  a  misdemeanour. 

Art.  348.  The  sale  of  pirated  works,  the  importation  int<^ 
Haitian  territory  of  works  which,  after  having  been  printed  in 
Haiti,  have  been  pirated  in  a  foreign  country,  are  an  offence  of 
the  same  kind. 

Art.  349.  The  penalty  against  the  pirate  or  importer  will 
be  a  fine  of  100  gourdes  (a)  to  1000  gourdes ;  against  a  vendor, 
16  to  80  gourdes. 

Confiscation  of  the  pirated  publication  will  be  decreed  against 
the  pirate,  importer,  or  vendor. 

Plates,  moulds,  and  matrices  of  pirated  articles  will  be  also 
confiscated. 

AH.  350.  Every  director  or  theatre  manager,  every  society 
of  artistes  representing  in  a  theatre  dramatic  works  in  violation 
of  the  laws  and  regulations  respecting  copyright,  shall  be 
punishable  with  a  fine  of  24  to  80  gourdes  and  confiscation  of 
the  receipts. 

AH.  351.  In  the  cases  provided  for  by  the  four  preceding 
articles,  the  products  of  the  confiscations  or  the  confiscated 
receipts  shall  be  handed  over  to  the  proprietor  in  compensation 
so  far  of  the  injury  suffered  by  him :  the  remaining  compensa- 
tion, or  the  entire  compensation,  if  there  has  been  neither  a 
sale  of  confiscated  objects  nor  a  seizure  of  receipts,  will  be 
regulated  in  the  ordinary  way. 

Riglds  of  Foreigners. 

The  above  law  has  no  special  provisions  as  to  foreigners.  Foreigners. 
Haiti  was  one  of  the  original  signatories  of  the  Berne  Convention 

{ft)  Gourde  =  a  peso  or  5-franc  piece.    Whiteker. 
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Pabt  vi.     in  1886,  and  she  has  also  ratified  the  Additional  Act  of  Paris, 
Homduras.  1896,  and  the  "Interpretative  Clause."     She  has  signed,  but 
not  yet  ratified,  the  Fan-American  Convention. 


HONDURAS. 

N°  "^hf  Honduras  has  no  special  law  relating  to  copyright  beyond  some 

law?"*  rudimentary  provisions  in  the  Penal  Code  of  29th  July,  1898, 

and  the  Civil  Code  of  31st  December,  1898.  By  Art.  523 
of  the  former  it  is  provided  that  any  fraud  in  the  matter  of 
literary  or  industrial  property  shall  be  punishable  with  '•  minor 
banishment"  for  a  period  of  from  thirty-one  days  to  a  year. 
Art.  444  of  the  Civil  Code  declares  that  "  the  author  of  a 
literary,  scientific,  or  artistic  work  has  the  right  to  exploit  it  or 
dispose  of  it  as  he  pleases,"  and  Art.  445  enacts  that  "  the 
•laws  relating  to  intellectual  and  industrial  property  shall  de- 
signate the  persons  to  whom  this  right  shall  belong,  the  modes 
of  exercising  it,  and  its  duration.  Where  no  such  provisions 
are  made,  the  general  rules  established  by  this  Code  with 
regard  to  property  shall  apply." 

Honduras  has  copyright  treaties  with  Costa  Rica  (28th  Sep- 
tember, 1895),  Guatemala  (2nd  March,  1895),  Nicaragua  (20th 
October,  1894),  and  Salvador  (19th  January,  1895) (a), and  has 
signed,  but  not  yet  ratified,  the  Pan-American  Convention. 


MEXICO. 

The  Civil  Code  of  1871  contains  full  provisions  on  literary 
and  artistic  property  (6). 

Title  8. — Labour. 

Art.  1 245,  following  Art.  4  of  the  Constitution  of  the  1 2th  Feb- 
ruary, 1857,  provides  that  every  one  shall  be  at  liberty  to  follow 
the  profession,  trade,  or  employment  which  suits  him,  provided 
it  is  useful  and  honest,  and  to  appropriate  its  produce.  This 
double  power  can  only  be  withdrawn  by  a  judicial  sentence,  or 

(a)  These  treaties  will  be  found,  translated  into  French,  in  the  Collection  of 
Treaties  recently  published  by  the  International  Bureau  at  Berne. 

(b)  This  Code  was  replaced  by  a  new  Code  in  1884.  We  have  not  been  able 
to  obtain  this  latter  Code,  but  the  alterations  made  by  it  in  the  law  of  copyright 
are  of  a  minor  character,  and  the  law  given  in  the  text  may  be  safely  taken 
as  giving  substantially  the  Mexican  law  of  copyright  at  the  present  day.  See 
'  Le  Droit  d'Auteur,'  1896,  p.  82.  Some  of  the  alterations  are  referred  to  in  the 
notes. 
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a  decree  of  government  made  in  conformity  with  law,  when  the    Pabt  vi. 
rights  of  others  or  of  society  have  been  violated.  Mexico. 

Art.  1246.  Property  in  the  productions  of  labour  and  industry 
shall  be  ruled  by  the  same  laws  as  ordinary  property  except  in 
the  cases  for  which  this  code  contains  special  provisions. 

AH.  1247.  Inhabitants  of  the  Mexican  Republic  shall  have  Literary 
the  exclusive  right  of  publishing  and  reproducing  as  often  as  prop^T- 
seems  good  to  them,  in  whole  or  in  part,  their  original  works, 
either  by  manuscript,  printing,  lithography,  or  other  analogous 
process. 

Art.  1248.  With  regard  to  publication,  the  provisions  of  the 
law  regulating  the  liberty  of  the  press  shall  be  observed. 

Art.  1249.  The  right  recognised  by  Art  1247  shall  apply  to 
oral  and  written  lectures  and  all  other  speeches  delivered  in 
public. 

Art.  1250.  Pleadings,  and  speeches  delivered  in  political 
assemblies,  do  not  constitute  literary  property  except  in  the 
case  when  it  is  intended  to  form  a  collection  of  them. 

Art.  1251.  The  provisions  of  this  chapter  apply  to  MSS. 

Art.  1252.  Private  letters  cannot  be  published  without  the 
consent  of  the  two  correspondents  or  their  heirs,  except  where 
publication  becomes  necessary  for  proof  or  defence  of  a  right, 
in  the  public  interest,  or  to  aid  the  progress  of  science. 

Art.  1253.  An  author  shall  enjoy  literary  copyright  during  Perpetual 
his  life :  after  his  death  it  shall  pass  to  his  heirs,  according  to  durat,on- 
the  law. 

Art.  1254.  An  author  and  his  heirs  can  alienate  literary  Power  of 
like   any   other    property,    and    the   assignee   shall    succeed alienfttlon* 
to    all    the  author's  rights,  according   to  the  terms  of  the 
contract. 

Arts.  1255  and  1256.  If  the  assignment  be  made  for  a  shorter 
period  than  that  fixed  in  certain  cases  for  the  duration  of 
copyright,  the  assignor  shall  recover  all  his  rights  at  the  ex- 
piration of  the  period  agreed  upon :  if  for  a  longer  period,  the 
assignment  will  be  void  as  to  the  excess. 

Art.  1257.  In  respect   to  posthumous  works,  the  heir  or  Posthumous 
assign  shall  have  the  same  rights  as  the  author.  wor  *' 

Art.  1258.  The  publisher  of  a  posthumous  work  by  a 
known  author,  if  he  be  not  the  heir  or  assign  of  the  author, 
shall  have  copyright  for  thirty  years. 

Art.  1259.  Anonymous  and  pseudonymous  works  shall  be  sub-  Anonymous 
ject  to  the  provisions  prescribed  by  this  chapter,  provided  that WOP  H* 
the  author,   his  heirs,  or  representatives  legally  prove  their 
title  to  the  copyright. 

3    A 
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Arts.  1260  and  1261.  If  aa  author  after  having  assigned 
his  copyright  in  a  work,  make  substantial  changes  therein, 
'  the  assignee  cannot  prevent  the  author  or  his  heirs  from  pub- 
lishing and  assigning  the  work  thus  altered. 

For  the  purpose  of  deciding  such  a  case,  the  judge  shall 
take  the  opinion  of  two  experts  to  be  respectively  named  by 
each  party.  He  may  in  addition  consult  such  persons  or 
bodies  as  shall  seem  good  to  him. 

Art.  1262.  Academies  and  other  literary  or  scientific  insti- 
tutions shall  enjoy  copyright  in  works  published  by  them 
during  twenty-five  years. 

Art.  1.263.  When  several  authors  have  compiled  in 
common .  an  encyclopaedia,  a  dictionary,  a  newspaper  or  other 
work  and  their  names  are  known,  but  it  is  impossible  to  dis- 
tinguish the  share  of  each  in  the  composition,  the  copyright 
shall  belong  jointly  to  them  all,  and  Arts.  1367  and  1368  shall 
regulate  the  exercise  and  division  of  the  property  between  the 
different  persons  entitled. 

Art.  1264.  In  such  case,  if  one  of  the  authors  shall  die 
without  leaving  heirs  or  assigns,  his  right  shall  accrue  to  his  col- 
laborators. 

Art.  1265.  If  the  authors  of  such  a  work  are  known,  and  it 
is  possible  to  distinguish  who  is  the  author  of  each  article, 
each  one  of  the  collaborators  shall  enjoy  his  own  copyright 
according  to  law,  but  the  publication  of  the  entire  work  can 
only  be  made  with  the  consent  of  the  majority. 

Art.  1266.  If  a  work  composed  by  several  authors  has  been 
the  enterprise  of  or  published  by  a  single  person  or  a  corpora- 
tion, such  individual  or  corporation  shall  have  the  property  of 
the  entire  work,  reserving  the  right  of  each  author  to  republish 
his  articles  either  separately  or  together. 

Art.  1267.  In  the  case  referred  to  in  the  last  article,  the 
publisher  cannot  publish  the  articles  separately  without  the 
consent  of  their  authors. 

Art.  1268.  In  political  newspapers,  only  scientific  literature 
or  artistic  articles,  whether  original  or  translated,  shall  be  sub- 
jects of  copyright.  Nevertheless,  any  person  who  publishes  an 
extract  from  the  parts  of  the  paper  not  capable  of  being  the 
subject  of  copyright,  must  indicate  the  title  and  number  of 
the  paper  borrowed  from. 

Art.  1269.  An  author  may  reserve  the  right  of  translation, 
but  he  must  state  whether  he  does  so  for  a  special  language  or 
for  all. 

Art.  1270.  If  an  author  has  not  reserved  this  right  or  has 
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assigned  it  to  another,  the  translator  shall  have  in  his  trans-    *****  VI- 
lation  the  same  rights  as  an  author,  but  shall  not  be  able  to     Mexico. 
prevent  others  making  another  translation,,  unless  the  author 
has  also  assigned  this  right  to  him  (a). 

jL  Art.  1272.  If  a  translator  take  proceedings  against  a  new 
translation  asserting  that  it  reproduces  the  first,  and  does  not 
constitute  a  new  work  from  the  original,  the  judge  shall  act 
according  to  the  provisions  of  Art.  1261  before  giving  his 
decision. 

Art.  1273.  No  one  may  under  pretext  of  annotating,  com-  Annotations, 
meriting  on,  adding  to  or  improving  the  edition,  reproduce  the 
work  of  another  without  his  leave.  Any  person,  however,  who 
has  made  additions  or  annotations  to  the  work  of  another,  may 
publish  them  separately ;  in  which  case  his  additions  or  anno- 
tations shall  constitute  a  literary  property  for  his  benefit. 

Art.  1274.  Permission  is  also  required  for  the  making  of  Abridgments, 
abridgments  or  epitomes  of  a  work.  Nevertheless,  if  an 
epitome  or  an  abridgment  has  such  merit  or  such  importance 
that  it  constitutes  by  itself  a  new  work,  or  is  of  extreme  utility 
to  the  public,  the  government,  after  a  hearing  of  the  parties 
interested,  and  two  experts  named  respectively  by  each  party, 
may  permit  its  publication. 

Art.  1275.  In  such  case  the  authors  of  the  original  work 
shall  be  entitled  to  a  compensation  at  the  rate  of  15  to  30  per 
cent,  on  the  net  produce  of  every  edition  published  of  the 
abridgment.  .. 

Art.  1276.  If  the  publisher  is  neither  heir  nor  assign  of  the  Publishers' 
owner  of  copyright  in  a  work  or  a  translation,  he  shall  have  no  n*ht8- 
other  rights  than  those  given  to  him  by  any  agreement  which 
may  have  been  made. 

Art.  1277.  The  publishers  of  a  work  become  public  pro- 
perty shall  only  have  the  exclusive  right  during  the  time 
necessary  for  publication,  and  one  year  in  addition.  This 
right  does  not  imply  a  power  of  stopping  editions  made  out 
of  Mexican  territory. 

Art.  1278.  The  publisher  of  an  anonymous  or  pseudony- 
mous work  shall  enjoy  copyright,  subject  to  the  provisions  of 
Art.  1259. 

Art.  1279.  In  the  case  provided  for  by  that  article,  the 
proprietor  shall  recover  all  his  rights,  and  the  publisher  shall 
put  at  his  disposal  the  existing  copies  or  their  value.  If  the 
publisher  be  proved  to  have  acted  in  bad  faith,  proceedings 
may  be  taken  against  him  according  to  law. 

(a)  Art.  1271  relates  to  foreign  works.    See  Righto  of  Foreigners,  post. 
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Art.  1280.  Any  person  who  publishes  for  the  first  time  a 
MS.  of  which  he  is  lawfully  possessed,  shall  have  the  right  of 
~  publication  during  his  life. 

Art.  1281.  Any  one  may  publish  laws,  other  decrees  of 
government,  and  judicial  decisions,  but  after  the-  official  publi- 
cation has  taken  place,  the  publisher  must  adhere  to  the 
authorized  text.  Nevertheless,  no  one  may  publish  a  collec- 
tion of  the  federal  laws  or  the  laws  of  a  particular  state  of  the 
Mexican  Republic  without  having  previously  obtained  the  con- 
sent of  the  central  government  or  the  particular  state. 

Art.  1282.  In  the  exceptional  cases  when  literary  copyright 
is  temporary,  the  period  of  duration  shall  run  from  the  date 
of  the  work.  If  this  be  unknown,  from  the  1st  January  of  the 
year  following  that  in  which  the  work,  or  the  last  volume, 
part,  or  number  appeared. 

Art.  1283.  Dramatic  authors,  besides  the  exclusive  right  of 
publication  and  reproduction,  shall  have  also  an  exclusive  right 
of  representation. 

Art.  1284.  A  dramatic  author  shall  enjoy  the  exclusive 
right  of  representation  during  his  life :  at  his  death,  this  right 
shall  pass  to  his  heirs,  who  shall  enjoy  it  for  thirty  years. 

Art.  1285.  Assignees  of  the  right  of  representation  shall 
only  enjoy  it  for  the  life  of  the  author  and  thirty  years  after 
his  death. 

Art.  1286.  At  the  expiration  of  the  periods  established  by 
the  preceding  articles,  the  works  shall,  so  far  as  regards  the 
right  of  representation,  become  public  property. 

Art.  1287.  The  creditors  of  the  theatrical  management 
cannot  seize  the  part  of  the  receipts  belonging  to  the  dramatic 
author. 

Art.  1288.  An  author  may  in  the  agreement  between  him 
and  a  manager  for  the  representation  of  his  piece,  limit  the 
number  of  representations,  and  insert  such  conditions  as  may 
seem  good  to  him  ;  he  may  stipulate,  accordingly,  that  it  shall 
only  be  played  during  a  certain  time,  in  a  certain  town,  or  in  a 
certain  theatre. 

Art.  1289.  An  author  may  make  such  alterations  and  cor- 
rections in  his  piece  as  he  thinks  proper,  but  must  not  alter 
any  essential  part  without  the  approval  of  the  management. 

Art.  1290.  The  management  shall  not  under  any  pretext 
whatever  communicate  the  piece  while  in  manuscript  to  any 
person  outside  the  theatre,  without  the  express  permission  of 
the  author. 


[a)  A  number  of  these  provisions  resemble  very  closely  the  law  of  Portugal. 
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Art.  1291.  The  author  of  a  dramatic  work  which  hap  been    P*»T  vi. 
accepted  may  not  assign  the  right  of  representation  to  another     Mexico. 
theatrical  management  except  under  provisions  in  his  agree- 
ment,  nor  may  he  publish  or  put  on  the  stage  an  imitation  of 
his  piece. 

Art.  1292.  When  the  work  is  not  represented  at  the  time 
and  according  to  the  conditions  agreed  on,  the.  author  may 
freely  withdraw  it. 

Art.  1293.  When  the  agreement  does  not  determine  the 
time  of  representation,  the  piece  may  be  withdrawn  by  the 
author  if  a  year  have  elapsed  since  the  day  of  acceptance, 
without  the  piece  haying  been  played. 

Art.  1294.  The  same  right  belongs  to  the  author  of  a  piece 
which  has  not  been  played  for  five  years  without  good  cause. 

Art.  1295.  In  the  cases  contemplated  in  the  three  last 
articles,  the  author  is  not  bound  to  return  the  money  he  has 
received. 

Art.  1296.  Posthumous  dramatic  works  cannot  be  repre- Posthumous 
sented  without  the  permission  of  the  heirs  or  assigns  in  the  ^!££tlc 
enjoyment  of  the  rights  given  by  Arts,  1284  and  1285. 

Art.  1297.  The  publisher  of  a  posthumous  theatrical 
piece,  who  happens  to  be  in  the  position  contemplated  by 
Art.  1258,  shall  only  have  the  dramatic  property  for  twenty 
years. 

Art.  1298.  The  publisher  of  an  anonymous  or  pseudonymous 
theatrical  piece  shall  have  the  dramatic  property  during  thirty 
years.  But  if  the  author,  his  heirs,  or  assigns  legally  establish  • 
their  rights,  they  shall  recover  the  property,  and  accordingly 
all  intervening  agreements  made  as  to  the  representation  of 
the  piece,  shall  come  to  an  end. 

Art.  1299.  When  a  theatrical  piece  has  been  composed  by  Coliabora- 
several  authors,  each  one  of  them  has  the  right  of  authorizing tion8- 
the  representation,  unless  there  is  a  contrary  agreement,  or 
some   good  reason  is  alleged :  this  shall  be  subject  to  the 
consideration  of  the  administrative  authority,  after  a  previous 
reference  to  experts. 

Art.  1300.  In  the  case  referred  to  in  the  last  article,  the 
heirs  and  assigns  shall  have  the  same  right.  But  if  one 
collaborator  leave  several  heirs  or  assigns,  their  opinions  taken 
in  the  manner  prescribed  in  Art.  1367,  shall  only  count  as  one 
vote  and  shall  only  represent  that  of  the  author  whom  they 
have  succeeded. 

Art.  1301.  In  the  same  case,  if  one  of  the  authors  of  the 
piece  should  die  without  leaving  any  heirs  or  assigns,  the  property 
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shall  accrue  to  the  others ;  but  the  portions  of  the  receipts 
which  would  have  been  allotted  to  the  deceased  shall  be 
'  devoted  to  the  encouragement  of  theatres. 

Art.  1302.  The  assignment  of  the  right  of  publication  of  a 
dramatic  work  does  not  carry  with  it  the  right  of  representa- 
tion, unless  expressly  agreed. 

Art.  1303.  All  the  provisions  relative  to  authors  shall  apply 
to  translators. 

Art.  1304.  Where  dramatic  property  has  a  fixed  duration, 
the  period  shall  run  from  the  first  representation. 

Art.  1305.  All  the  provisions  contained  in  Arts.  1254- 
1257  and  1269-1272,  respecting  the  right  of  publication, 
apply  also  to  the  right  of  representation. 

•  Art.  1306.  The  following  persons  shall  have  the  exclusive  right 
of  reproduction  of  their  original  works  :  authors  of  geographical 
and  topographical  charts,  of  scientific  and  architectural,  &c, 
drawings,  and  the  authors  of  plans,  prints,  and  drawings  of 
every  kind ;  (2)  architects ;  (3)  artists,  engravers,  lithographers, 
and  photographers  ;  (4)  sculptors  for  such  of  their  works  as  are 
completely  finished  as  well  as  for  their  designs  and  casts;  (5) 
musicians ;  (6)  calligraphists. 

Art.  1307.  Artistic  copyright  is  governed  so  far  as  the  right 
of  reproduction  of  the  original  work  is  concerned,  by  Arts. 
1251-1253,  1266,  1273-1279,  and  1282,  in  the  oases  referred 
to  in  such  articles  respectively,  so  far  as  such  articles  are 
applicable  to  works  of  art. 

Art.  1308.  The  right  of  performance  of  musical  com- 
positions is  regulated  by  Arts.  1283-1302,  and  Art.  1304. 

Art.  1309.  For  legal  purposes  the  author  of  the  music  is 
considered  as  being  also  the  author  of  the  words,  reserving  to 
the  author  of  the  words  a  right  to  protect  himself  by  written 
agreement. 

Art.  1310.  Musical  copyright  shall  give  the  author  the 
exclusive  right  of  making  agreements  as  to  arrangements  to  be 
composed'  on  the  motifs  or  themes  of  the  original  work. 

Art.  1311.  The  owners  of  artistic  copyright  may  reproduce 
or  authorize  reproduction  to  the  exclusion  of  all  others,  either 
in  whole  or  in  part,  of  the  works  the  subject  of  the  copyright, 
and  that  either  by  the  same  or  a  different  process,  in  different 
or  the  same  proportions. 

Art.  1312.  The  author  of  a  lawful  reproduction  shall  have 
the  rights  of  the  artist  himself  in  such  manner  as  is  fixed  by 
agreement. 

Art.  1313.  The  purchaser  of  a  work  of  art  is  not  presumed 
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to  have  acquired  at  the  same  timfc  the  right  of  reproduction    part  vi. 
where  it  has  not  been  expressly  do  agreed.  Mexico, 

Art.  1314.  An  artist  who  executes  a  work  to  order  loses  the       T        T 

.  purchaser  of 

right  of  reproducing  it  in  the  same  branch  of  art.  a  work  of  art. 

Art.  1315.  The  possessor  of  a  sculptural  design  shall  be  pre- 
sumed to  have  the  right  of  reproduction,  unless  there  be  an 
agreement  to  the  contrary. 

Art.  1316.  The  following  acts,  in  the  absence  of  the  lawful  Piracy, 
owner's  permission,  constitute  piracy.  Definition. 

(1)  Publication  of  works,  speeches,  lectures,  and   original 

articles  referred  to  under  the  heading  Literary  Pro- 
perty. 

(2)  Publication  of  translations  of  such  works. 

(3)  Representation  of  dramatic  works  and  performance  of 

musical  compositions. 

(4)  The    publication  and    reproduction   of    artistic    works 

whether  effected  by  the  same  process  as  that  employed 
by  the  artist  or  by  a  different  process. 

(5)  The  omission  of  the  name  of  the  author  or  translator. 

(6)  Change  of  the  title  of  a  work,  suppression  or  modifica- 

tion of  any  part. 

(7)  Publication  of  a  larger  number  of  copies  than  agreed 

upon  in  conformity  with  Art.  1363. 

(8)  The  reproduction  of  an  architectural  work,  when  to  effect 

this  it  is  necessary  to  penetrate  into  a  private  house. 

(9)  The    publication  and  performance  of  a  musical  piece 

composed  of  extracts  from  other  pieces. 

(10)  The  arrangement  of  a  musical  composition  for  separate 

instruments. 

Art.  1317.  Also,  the  reproduction  or  representation  of  a 
work  when  done  in  violation  of  the  conditions  or  after  the 
time  fixed  in  certain  cases  by  the  preceding  articles. 

Art.  1318.  Also,  the  announcement  of  a  performance  of  a 
dramatic  work  or  musical  composition,  even  though  the  piece 
should  not  be  represented,  and  whether  the  announcement 
did  or  did  not  contain  the  name  of  the  author  or  translator,  in 
every  case  where  the  author  has  not  given  his  consent. 

Art.  1319.  Also,  the  sale  of  pirated  works  either  in  the 
Mexican  Republic  or  elsewhere. 

Art.  1320.  Also,  the  publication  of  a  work  in  contravention 
of  the  provisions  contained  in  the  press  law. 

Art.  1321.  Also,  every  publication  or  reproduction  not 
expressly  provided  for  by  the  following  article : 

Art.  1322.  The  following  acts  do  not  constitute  piracy: 
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pahtVI.        (i)  The   literal   quotation   or   insertion   of  a  selection  or 
Mexico.  passage  taken  from  a  published  work. 

:  (2)  The  reproduction  of  or  an  extract  from  articles  in  a 

review,  a  dictionary,  a  newspaper,  or  a  composition 
of  a  similar  kind,  provided  that  the  writing  from 
which  the  extract  has  been  borrowed  be  indicated, 
or  that  the  reproduction  be  not,  in  the  opinion  of 
experts,  made  to  an  undue  extent. 

(3)  The  reproduction  of  a  poem,  a  memoir,  a  speech,  &c.,  in 

a  critical  or  historical  work  of  literature,  a  paper,  or 
in  a  book  intended  for  the  use  of  an  educational 
establishment. 

(4)  The   publication   of  chosen   selections   from   different 

works. 

(5)  The   separate   publication  of  additions  or  corrections 

made  to  or  in  a  work. 

(6)  The  publication  of  the  works  of  an  author  dying  with- 

out heirs  or  assigns  or  who  has  neglected  the  legal 
formalities  prescribed  for  the  preservation  of  copy- 
right. 

(7)  The  publication  of  anonymous  or  pseudonymous  works, 

but  subject  to  the  restrictions  expressed  in  Arts.  1259 
and  1279. 

(8)  The  representation  of  a  drama,  or  the  performance  of  a 

musical  work,  in  whole  or  in  part,  when  it  takes 
place  without  stage  accessories  in  a  private  house 
or  at  a  public  gratuitous  concert. 

(9)  The  representation  or  performance  of  a  dramatic  or 

musical  work  of  which  the  receipts  are  intended  for 
charity. 

(10)  The  publication  of  the  libretto  of  an  opera,  or  the 

words  of  any  musical  composition  where  the 
author  has  not  expressly  reserved  his  literary  copy- 
right. 

(11)  The  translation  of  a  published  work,  subject  to  the 

provisions  of  Arts.  1269  and  1272. 

(12)  The   reproduction    of  a  sculpture,  if  there  be  such 

essential  differences  between  it  and  the  original  work 
that,  in  the  opinion  of  experts,  the  former  ought  to 
be  considered  a  new  work. 

(13)  The  reproduction  of  works  of  sculpture  standing  in 

squares,  promenades,  cemeteries,  and  other  public 
places. 

(14)  The  reproduction  of  works  of  painting,  engraving,  or 
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lithography,  by  processes  of  the  plastic  arts  and  vice    P^kt  vi. 
versd.  "  •    *  •  ■  jakxico. 

(15)  The  reproduction  of  a  sculptural  design  already  sold      " 

when  the  reproduction  is  essentially  different. 

(16)  The   reproduction   of  works   of  architecture,  in  the 

case  of  public  monuments  or  the  exterior  parts  of 
private  houses. 

(17)  The  use  of  artistic  works  as  designs  for  manufacturing 

productions. 

Art.  1323.  Any  person  contravening  the  provisions  of  Arts.  Penalties. 
1316-1321,  shall  forfeit  for  the  benefit  of  the  proprietor  all 
pirated  copies  in  existence,  and  shall  pay  the  price  of  any 
missing  copies  required  to  complete  the  edition. 

Art.  1324.  If  the  proprietor  does  not  desire  to  recover  the 
copies,  the  pirate  shall  pay  to  him  the  value  of  the  whole 
edition. 

Art.  1325.  The  price  per  copy  to  be  paid  by  the  pirate  shall 
be  the  actual  price  of  copies  of  the  legal  edition ;  and  if  that 
be  exhausted  the  price  of  copies  at  the  commencement  of 
publication  of  the  work  shall  be  looked  to. 

Art.  1326.  If  the  legal  edition  of  the  work  be  published  by 
subscription,  the  price  payable  by  the  pirate  shall  be,  not  that 
of  the  subscription,  but  the  actual  price  in  the  book  market  at 
the  date  of  the  publication. 

Art.  1327.  If  the  edition  be  the  first  published,  the  pirate 
shall  pay  the  market  price  of  copies,  the  right  being  reserved 
to  the  proprietor  of  complaining  against  the  smallness  of 
this. 

Art.  1328.  If  the  piracy  has  been  executed  otherwise 
than  by  mechanical  processes,  the  price  shall  be  fixed  by 
experts. 

Art.  1329.  Where  the  number  of  copies  forming  a  fraudulent 
edition  is  unknown,  the  pirate  shall  not  only  forfeit  the  copies 
seized,  but  shall  pay  in  addition  the  value  of  1000  copies,  a 
right  being  reserved  to  the  proprietor  to  prove  that  this 
amount  is  less  than  the  damage  he  has  suffered. 

Art.  1330.  Plates,  moulds,  and  matrices  used  in  inanm 
facturing  the  fraudulent  edition  shall  be  destroyed :  this  does 
not  apply  to  type. 

Art.  1331.  The  provisions  of  Arts.  1323  to  1327  shall  apply 
also  in  case  the  pirated  edition  has  been  manufactured  outside 
the  Mexican  Republic.  .  ■-.. 

Art.  1332.  Any  person  representing  a  theatrical  piece  or  Piracy  of 
performing  a  musical  composition  in  violation  of  Art.  1316  (3)  muaical  and 
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and  (9)  and  Arts.  1317-18,  shall  pay  to  the  proprietor  the 
gross  receipts  of  the  unlawful  representation  or  performance. 

Art.  1333.  If  the  representation  or  performance  include 
different  pieces  or  compositions,  the  receipts  shall  be  divided 
into  shares  proportional  to  the  number  of  acts  or  morceaux, 
and  if  the  calculation  cannot  be  made  in  that  way,  it  shall  be 
made  by  experts. 

Art.  1334.  The  proprietor  shall  have  the  right  of  seizing  the 
receipts  before,  during,  and  after  the  representation. 

Art.  1335.  The  value  represented  by  season  tickets  shall  be 
brought  into  the  account  of  the  receipts. 

Art.  1336.  Copies  distributed  to  actors,  singers,  and  musi- 
cians, and  also  librettos  and  scores,  shall  be  destroyed. 

Art.  1337.  The  proprietor  shall  have  a  right  to  stop  the  per- 
formance, in  which  case  the  last  article  shall  apply,  and  the 
proprietor  shall  be  allotted  a  compensation  to  be  fixed  by 
experts. 

Art.  1338.  In  addition  to  the  proprietors  right  to  the 
receipts,  he  shall  receive  compensation  for  the  damage  caused 
to  him.  This  shall  be  fixed  by  the  judge,  on  the  advice  of 
experts. 

Art.  1339.  For  the  purposes  of  the  law  any  person  who,  on 
his  own  behalf,  undertakes  or  executes  a  piracy  shall  be  civilly 
responsible. 

Art.  1340.  If  the  infringement  has  been  produced  out  of  the 
Republic,  the  person  selling  will  be  responsible. 

Art.  1341.  Actors  and  artistes  who  take  part  in  a  piracy 
on  another's  account  are  not  civilly  responsible. 

Art.  1342.  No  person  other  than  the  proprietor  can  put  in 
force  the  rights  mentioned  in  this  part  of  this  law. 

Art.  1343.  The  judge  shall  take  the  advice  of  experts  in  ell 
doubtful  cases. 

Art.  1344.  In  copyright  actions,  the  judge  who  shall  have 
jurisdiction  is  the  judge  where  the  proprietor  resides. 

Art.  1345.  The  administrative  authority  of  a  State  shall  have 
power  to  stop  the  performance  of  a  dramatic  work,  sequestrate 
the  receipts,  seize  pirated  works,  and  generally  to  take  any 
measure  of  urgency. 

Art.  1346.  Judgments  given  in  cases  of  literary,  dramatic, 
or  artistic  property,  shall  be  appealable  or  not,  according  to 
the  amount  in  litigation ;  but  no  appeal  shall  lie  from  orders  of 
urgency  made  in  conformity  with  the  last  article. 

Art.  1347.  If  proceedings  be  once  commenced  in  vindica- 
tion of  copyright,  the  subsequent  abandonment  of  them   by 
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the  proprietor  will  not  discharge  the  pirate  from  civil  responsi-    Pabt  tl 
hility.  Mexico. 

Art.  1348.  Independently  of  the  above-mentioned  penalties, 

the  pirate  shall  be  liable  to  the  penalties  prescribed  by  the  Penal 
Code  for  the  offence  of  fraud. 

Art.  1349.  In   order   to   obtain   copyright,  the   author  or  Registration, 
his  attorney  must  present  himself  at  the  Ministry  of  Public 
Education,  to  procure  legal  recognition  of  his  rights. 

Art.  1350.  The    author    of    a    book    shall    deposit    two  Deposit 
copies  (a). 

Art.  1351.  Every  author  of  a  musical  work,  an  engraving, 
a  lithograph,  or  an  analogous  work,  shall  deposit  one  copy  (b). 

Art.  1352.  The  author  of  a  work  of  architecture,  painting, 
sculpture,  or  other  work  of  the  same  kind,  shall  present  a 
drawing,  sketch,  or  plan  with  information  as  to  the  dimensions 
and  essential  points  of  the  original. 

Art.  1353.  The  copies  mentioned  in  Art.  1350  shall  be 
deposited,  one  in  the  National  Library,  the  other  in  the  Public 
Archives. 

Art.  1354.  The  copy  of  a  musical  work  shall  be  deposited  at 
the  Philharmonic  Society  (c). 

Art.  1355.  The  copy  of  engravings,  &c,  and  the  descriptive 
account  mentioned  in  Art.  1352  at  the  School  of  Fine  Arts. 

Art.  1356.  The  author  of  an  anonymous  work,  who  wishes 
to  enjoy  copyright,  must  also  append  a  sealed  envelope  con- 
taining his  name. 

Art.  1357.  A  register  in  which  the  deposited  works  are  to 
be  entered  shall  be  kept  at   the  Library,  the  Philharmonic    * 
Society,  and  the  School  of  Fine  Arts.     The  entries  in  the 
register  shall  be  published  monthly  in  the  official  journal. 

Art.  1358.  Office  extracts  from  the  registers  shall  be  primd 
facie  evidence  of  copyright,  subject  to  proof  to  the  contrary. 

Art.  1359.  A  proprietor  who  does  not  fulfil  the  formalities 
prescribed  in  Arts.  1350-52  shall  be  liable  to  a  fine  of  twenty- 
live  pesos  and  shall  remain  liable  to  the  deposit  (d). 

Art.  1360.  Every  new  edition,  translation,  or  reproduction 
requires  a  fresh  deposit. 

Art.  1361.  The  right  of  representation  shall  be  legally 
recognised  in  accordance  with  the  literary  or  artistic  copy- 
right. 

Art.  1362.  When  an  unpublished  work,  whether  dramatic 

(a)  Said  now  to  be  three  copies.    '  Le  Droit  d'Auteur,'  1890,  p.  100. 
.    (b)  Subsequently  altered  to  two  by  the  Code  of  1884. 

(e)  Now  one  in  the  Conservatoire  National,  and  the  other  in  the  Public  Archives. 
Code  of  1884.  (d)  Peso  =  4*.  3jrf. 
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of  musical,  is  performed  without  the  consent  of  the  author, 
he  shall  be  allowed  to  prove  his  title  in  the  ordinary  way,  and 
as  soon  as  proof  ifl  given,  the  general  provisions  of  this 
law  shall  apply  to  the  person  responsible  for  the  unlawful 
representation. 

Art.  1363.  Agreements  for  the  publication  of  a  work  ought 
to  fix  the  number  of  copies  to  be  printed.  If  this  be  not  done, 
an  action  for  piracy  on  this  ground  will  not  lie. 
'  Art.  1364.  Every  author,  translator,  and  publisher  must 
put  on  the  cover  of  the  book  or  musical  composition,  at  the 
foot  of  an  engraving,  and  at  the  foot  of  or  some  other  visible 
place'  of  an  artistic  work,  his  name,  the  date  of  publication,  the 
conditions  of  reproduction  or  the  legal  information  which  he 
shall  consider  proper. 

Art.  1365.  An  author  who  has  not  observed  the  provisions 
of  the  preceding  article,  cannot  exercise  the  rights  conferred 
by  this  law  on  the  fulfilment  of  such  provisions. 

Art.  1366.  The  assignee  of  a  copyright  having  a  limited 
duration  shall  only  enjoy  it  for  the  unexpired  period  accorded 
by  law. 

Art.  1367.  If  the  different  co-proprietors  of  a  work  do  not 
agr&e  as  to  the  exercise  of  the  rights  conferred  upon  them  by 
law,  the  decision  of  the  majority  shall  prevail,  subject  to  the 
provisions  of  Art.  1299.  If  the  majority  does  not  decide,  the 
judge  shall. 

Art.  1368.  In  the  case  contemplated  by  the  preceding 
article,  the  product  shall  be  divided  proportionately,  if  it  be 
possible  to  determine  the  share  taken  by  each  collaborator 
in  the  joint  work,  or  in  equal  parts,  if  this  cannot  be 
done. 

Art.  1369.  For  legal  purposes,  a  person  who  has  procured  a 
work  to  be  made  at  his  expense,  shall  be  considered  as  the 
author,  subject  to  any  agreement  to  the  contrary. 

Art.  1370.  When  an  author's  inheritance  has  devolved  on 
the  Public  Treasury,  according  to  law,  copyright  shall  be  extin- 
guished, and  the  work  become  public  property,  without  pre- 
judice to  the  rights  of  creditors  of  the  proprietor. 

Art.  1371.  The  nation  shall  have  copyright  in  all  manu- 
scripts of  the  archives,  and  federal  administrations,  as  well  as  of 
the  federal  district  and  California.  Consequently  no  one  of  these 
manuscripts  may  be  published  without  the  permission  of  the 
government. 

Art.  1372.  Permission  will  also  be  necessary  for  the  pub- 
lication  of    MSS.,    and    the   reproduction   of    artistic   works 
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belonging  to  academies,  colleges,  museums,  and  other  public    partvi. 
institutions.  Mexico. 

Art.  1373..  Publication  and  reproduction-  of  MSS.  and  ar- 
tistic  works  belonging  to  the  different  states  of  the  Republic 
cannot  take  place  without  the  permission  of  their  respective 
governments. 

Art.  1374.  If  the  works  mentioned  in  the  three  preceding 
articles  have  been  acquired  by  the  State  by  agreement  with 
the  author,  the  terms  of  the  agreement  shall  be  adhered  to. 

Art.  1375.  Works  published  by  government  shall  become  Works 
public  property  ten  years  after  their  publication.     This  period  ^^JjJjJ^f 
shall  be  computed  according  to  Art.  1282,  and  subject  to  the 
exception  mentioned  in  Art.  1281. 

Art.  1376.  Nevertheless  the  government  may  prolong  or 
restrict  the  period  given  by  the  preceding  article,  as  it  shall 
think  desirable. 

Art.  1377.  Authors,  translators,  and  their  heirs,  whose  copy-  Works 
right  is  not  extinguished  at  the  date  of  the  promulgation  ofjjjjjj^^ 
this  law,  shall  profit  by  its  provisions,  but  they  must,  in  order 
to   obtain   this   benefit,    fulfil    the    formalities   prescribed    by 
Arts.  1349-52. 

Art.  1378.  If  the  author  or  his  heirs  have  alienated  the  copy- 
right before  the  passing  of  this  law,  the  assignee  shall  keep  the 
right  during  the  whole  period  assigned  by  the  law  in  force  in 
relation  to  copyright  at  the  date  of  the  assignment,  and  at  the 
expiration  of  such  period  the  property  shall  return  to  the 
author  or  his  heirs,  who  shall  enjoy  it  to  the  exclusion  of  other 
persons,  and  in  conformity  with  the  provisions  of  this  law  (a).  • 

AH.  1379.  Literary  and  artistic  property  shall  be  prescribed  Prescription, 
after  ten  years,  to  be  calculated  in  the  manner  mentioned  in 
Art.    1282;  dramatic  property  in  four  years,  counting  from 
the  first  representation  or  performance. 

AH.  1380.  Property  the  subject  of  this  law  shall  be  consi- 
dered personal  property,  subject  to  the  modifications  inherent  , 
to  its  special  nature,  and  by  which  the  law  distinguishes  it 
from  other  personal  property. 

Art.  1381.  When  the  reproduction  of  a  work  shall  be  con- 
sidered desirable,  and  the  author  does  not  reproduce  it,  the 
government  may  decree  the  reproduction:   in  such  case  it 

(a)  Two  new  clauses  have  been  added  by  the  Code  of  1884,  providing  that  when 
the  author,  translator,  or  publisher  of  a  work  which  has  fallen  into  the  public 
domain  dies  without  having  established  his  right  of  property,  his  heirs  cannot 
claim  it,  and  that  it  is  lawful  for  authors,  translators,  and  publishers  to  fix  a  shorter 
period  than  that  prescribed  by  the  law  for  the  enjoyment  of  their  property  in  their 
works.     4  Le  Droit  d'Auteur,'  1896,  p.  82.  / 
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Part  vi.    shall  undertake  it  on  the  State's  account  or  put  it  up   to 
Mexico,     auction,  subject  to  compensation  to  be  paid  to  the  proprietor 
and  to  the  accomplishment  of  the  other  terms  prescribed  for 
expropriation  on  the  ground  of  public  utility. 

Art.  1382.  There  can  be  no  copyright  in  publications  pro- 
hibited by  law  or  withdrawn  from  circulation  by  a  judicial 
sentence. 
Translations.  Art.  1385.  The  translator  of  a  work  written  in  a  foreign 
language  shall  have  the  same  rights  in  his  translation  as  an 
author, 

Rights  of  Foreigners. 

Articles  1383  and  1384  enable  a  foreigner  residing  in 
Mexico  to  obtain  copyright  in  his  work,  whether  he  publishes 
in  Mexico  or  abroad.     These  clauses  are  as  follows  : 

Art.  1383.  For  legal  purposes  there  shall  be  no  distinction 
between  Mexicans  and  strangers ;  it  is  sufficient  if  the  work  be 
published  on  Mexican  territory. 

Art.  1384.  If  a  Mexican  or  a  foreigner  residing  in  Mexico 
publish  a  work  outside  the  territories  of  the  Republic,  he 
may  enjoy  copyright,  on  condition  of  conforming  to  the  pro- 
visions of  Arts.  1349  to  1352. 

As  regards  works  of  foreigners  published  abroad  by  authors 
who  are  not  resident  in  Mexico,  these  are  only  protected  on 
condition  of  reciprocity.     Art.  1386  provides: 

For  legal  purposes  authors  residing  in  foreign  countries  are 
to  be  treated  precisely  as  Mexican  authors,  provided  that 
Mexicans  eiyoy  equal  rights  in  the  country  of  origin  of  the 
work. 

As  to  this  provision,  the  Mexican  Minister  in  Paris  in  the 
year  1881  made  an  authorized  communication  to  the  Society 
of  Comparative  Legislation  in  Paris  to  the  effect  that  "the 
reciprocity  required  by  the  law  of  Mexico  is  not  subordinated 
to  Mexican  authors  enjoying  abroad  the  rights  accorded  in 
Mexico  to  foreign  authors,  but  only  to  the  law  of  the  country 
according  to  Mexican  authors  the  same  rights  as  to  natives. 
The  Mexican  law  being  more  liberal  than  the  laws  of  other 
countries,  it  follows  that  the  foreign  author  enjoys  in  Mexico 
more  extensive  rights  than  in  his  own  country  (a)."  This  last 
assertion  must  not,  however,  be  taken  too  literally,  for,  in  the 
first  place,  foreigners  must  comply  with  the  complicated  and 
often  expensive  (b)  formalities  prescribed  by  Arts.  1349  et  seq; 

(a)  Darns,  'Du  droit  des  auteura  et  dee  artistes,'  p.  S15.     'Le  Droit  d'Auteur,' 
1895,  p.  149. 
(*)  See  'Le  Droit  d'Auteur/  1898,  p.  135. 
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and,  secondly,  in   the  matter  of  translations  foreigners  are    PabtVI. 
placed  in  an  inferior  position  to  natives  by  Art.  1156,  which     Mexico. 
enacts :  w"  Authors  not  residing  on  national  territory  and  pub- 
lishing   their  works   abroad,   enjoy  the   rights   accorded   by 
Art.  1 1 54  (a)  for  a  period  of  ten  years." 

The  Pan-American  Convention,  was  signed  at  Mexico,  and  it  Treaties  and 
is  to  the  Mexican  Government  that  the  ratifications  have  to  be  conventions- 
communicated,  yet  Mexico  has  not  herself  yet  ratified  the 
Convention,  though  she  has  signed  it.  There  are  copyright 
treaties  in  force  between  Mexico  and  the  following  countries : 
Belgium  (7th  June,  1895),  Ecuador  (10th  July,  1888),  France 
(27th  November,  1886),  Italy  (16th  April,  1890),  San  Domingo 
(29th  March,  1890),  and  Spain  (26th  March,  1903).  On  the 
27th  February,  1896,  the  President  of  the  United  States  pro- 
claimed Mexico  as  being  entitled  to  the  benefit  of  the  Cbace 
Act. 

NICARAGUA. 

Nicaragua  has  no  law  on  literary  and  artistic  property  and  Nicaragua, 
no  copyright  treaty  except  one  with  Honduras,  dated  the  20th 
October,  1894.    She  has  signed  the  Pan-American  Convention, 
but  only  ad  referendum  (J). 


PARAGUAY. 

Paraguay  has  no  special  law  existing  on  copyright.     A  law  Paraguay, 
was  passed  between  the  years  1862  and  1865,  but  it  fell  into 
disuse  and  has  been  so  completely  forgotten  that  in  1889  the 
actual  text  could  not  be  found  in  the  archives  (c). 

The  Constitution  of  the  24th  November,  1870,  Art.  19,  pro- 
vides that  every  author  or  inventor  has  the  exclusive  property 
of  his  work,  invention,  or  discovery,  during  the  time  fixed 
by  law. 

No  law  on  the  subject  having  been  yet  promulgated,  literary 
property  is  protected  in  the  same  way  as  other  property  by  the 
Civil  and  Penal  Codes.  Art.  342  of  the  Penal  Code  of  the 
Province  of  Buenos  Aires,  adopted  in  Paraguay  in  the  year 
1880,  enacts  that  "  any  one  who  publishes  a  literary  production 
without  the  author's  consent  shall,  if  no  copies  have  been  cir- 
culated, be  liable  to  a  fine  of  from  25  to  500  pesos  fuertes, 

(a)  According  to  Art  1154  the  author  must  reserve  his  righto  of  translation. 
(6)  She  has  also  signed  the  Central  American  Convention.    See  under  "  Costa 
Rica,"  ante,  p.  720,  note  (e). 
(c)  i  Lois  fraiNjnises  et  £trangeres,'  par  M.  Lvon-Oaen. 
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otherwise  "  the  fine  shall  be  doubled,  without  prejudice  to  con- 
fisoation.  The  like  penalties  will  be  incurred  by  any  one 
performing  or  causing  to  be  performed  a  dramatic  piece  without 
the  author's  consent."  Apparently  these  penalties  do  not 
exclude  an  action  for  damages. 

At  the  instigation  of  the  Argentine  Republic,  Paraguay  was 
a  signatory  of  the  Convention  of  Montevideo,  which  she  ratified 
on  the  2nd  September,  1889;  and  she  has  accepted  the  ad- 
hesion to  that  Convention  of  Spain,  France,  Italy,  and  Belgium. 
She  has  also  signed  the  Pan-American  Convention,  but  only 
ad  referendum. 

PERU. 


Law  of  3rd 
November, 
1849. 


Duration. 


Posthumous 
works. 

Deposit. 


Copyright  in  Peru  is  regulated  by  the  law  of  the  3rd 
November,  1849,  passed  in  execution  of  Art.  174  of  the 
Constitution  of  the  1st  November,  1839,  which  proclaimed  the 
inviolability  of  intellectual  property.  The  Constitution  of  1860 
now  in  force  has  in  Art.  26  reaffirmed  the  principle  of  the 
earlier  constitution  by  declaring  that  property  is  inviolable 
whether  it  be  material,  intellectual,  literary,  or  artistic :  no  one 
can  be  deprived  of  his  property  except  for  some  reason  of 
public  utility,  recognized  by  law,  and  on  payment  of  a  pre- 
viously fixed  compensation  (a). 

The  law  of  1849  on  literary  property  provides  as  follows: 

Art.  1.  Authors  of  writings,  geographical  charts,  engravings, 
and  musical  compositions,  of  whatsoever  kind,  shall  enjoy 
during  their  life  the  exclusive  right  of  being  able  to  sell  or 
circulate  their  works  in  the  territories  of  the  Republic,  and  the 
power  of  assigning  their  right  in  whole  or  in  part. 

Art.  2.  The  following  are  excepted  from  the  right  recognized 
in  Art.  1  :  books  and  writings  contrary  to  religion  or  good 
morals,  and  paintings  or  engravings  which  offend  public  morals ; 
these  works  will  be  prosecuted  in  conformity  with  the  laws. 

Art.  3.  The  author's  heirs  and  assigns  shall  enjoy  the  same 
rights  for  twenty  years  from  his  death. 

Art.  4.  The  legitimate  proprietors  of  a  posthumous  work 
shall  enjoy  the  exclusive  right  during  thirty  years. 

Art.  5.  In  order  to  prove  at  any  time  the  copyright  of  a 
book,  engraving,  &c,  it  shall  suffice  to  deposit  a  copy  in  the 
publio  library,  if  there  be  one,  and  another  copy  in  the 
archives  of  the  prefecture  of  the  department  where  the  work 
is  published,  except  where  there  is  a  question  or  opposition 

{a)  *  Lois  francaises  et  etrangeree,'  par  M.  Lyon-Caen,  from  which  work  the 
translation  of  the  law  of  1849  is  taken. 
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raised  by  another  person :  in  this  case,  the  question  must  be     pari  vi. 
decided  by  the  tribunals.     If  the  author  desire  not  to  disclose       Peru. 
his  name,  he  shall  deposit  at  the  prefecture  a  sealed  and  closed 
envelope,  in  which  his  name  shall  be  inscribed. 

Art.  6.  Any  person  publishing  or  selling  within  the  Republic  Penalties, 
pirated  publications  shall  incur  a  fine  of  200  to  500  pesos  for 
the  benefit  of  the  author,  to  whom  there  shall,  in  addition,  be 
handed  over  all  the  copies. 

Art.  7.  Any  person  importing  into  or  selling  in  the  Republic 
publications  made  in  a  foreign  country  of  works,  the  copyright 
of  which  belongs  to  another,  shall  be  liable  to  confiscation  of 
all  copies  in  his  possession ;  these  shall  be  allotted  to  the 
proprietor  of  the  work. 

Art.  8.  The  author  of  a  translation  or  version  shall  enjoy  the  Translations. 
same  rights,  provided  he  has  fulfilled  the  formalities  prescribed 
by  Art.  5. 

Art.  9.  After  the  expiration  of  the  periods  mentioned  in 
this  law,  the  works,  whatever  they  may  be,  shall  become 
public  property,  and  any  citizen  may  freely  print  and  sell  them. 

Eights  of  Foreigners. 

The  law  of  1849  not  having  defined  who  are  to  fall  within  Foreigners, 
the  category  of  "authors,"  and  being  conceived  in  generous 
terms,  M.  Darras  has  observed  that  possibly  it  might  be  held 
applicable  to  foreigners,  whether  resident  in  Peru  or  not,  and 
whether  publishing  in  Peru  or  abroad  (a),  but  this  view  is 
probably  too  optimistic.  At  any  rate,  whilst  Peru  has  ratified 
the  Convention  of  Montevideo  on  the  2  5  th  October,  1889,  she  has 
expressly  declared  that  she  will  not  accept  the  accession  of  coun- 
tries not  invited  to  take  part  in  the  Congress  of  Montevideo  in 
the  same  form  as  the  accession  of  Spanish  American  countries  in- 
vited to,  but  not  represented  at,  that  Congress  (ft).  She  has  conse- 
quently refused  to  accept  the  adhesion  of  France,  Italy,  Spain,  and 
Belgium  to  the  Convention.    Peru  has  noother  copyright  treaty. 

SALVADOR. 

Until  the  year  1900  copyright  in  Salvador  was  regulated  Law  of  2nd 
by  Art.  610  of  the  Civil  Code  of  1880,  but  on  the  2nd  June, Juue'  190a 
1900,  a  law  was  passed,  of  which  the  provisions  are  as  follows  : 

Art.  1.  Authors  of  writings  of  every  kind,  musical  compo-  Copyright 

and  its 
(a) 4  Le  Droit  d'Auteur,'  1897,  p.  139.  duration. 

(b)  See  note  under  the  heading  "  Peru  "  in  the  Collection  of  Copyright  Treaties 
published  by  the  International  Bureau  at  Berne  in  1904. 

3    B 
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Pabt  vi.    sitions,  works  of  painting,  design,  sculpture,  and,  in  short,  all 

Salvador,  original  works,  are  to  have  during  their  lives  the  exclusive  right 

of  selling,  manufacturing,  or  putting  in  circulation  their  works 

reproduced  by  printing,  lithography,  moulding,  or  any  other 

process  of  reproduction  or  multiplication  whatsoever. 

Art.  2.  Their  heirs  are  to  enjoy  the  same  right  for  twenty- 
five  years,  but  the  work  falls  into  the  public  domain,  if  the 
treasury  be  the  heir.  Likewise  the  work  falls  into  the  public 
domain  if  the  heirs  do  not  within  a  year  make  use  of  their 
rights  or  renounce  them  before  the  Minister  of  "  Fomento." 

Art.  3.  Authors  and  their  heirs  may  transfer  their  rights 
to  third  persons. 

Art.  4.  The  proprietor  of  a  posthumous  manuscript  contain- 
ing corrections  made  by  the  author  of  a  work  published  during 
his  life,  is  to  eqjoy  the  property  therein  for  a  fixed  period  of 
twenty-five  years. 

Art.  6.  Theatrical  pieces  may  not  be  performed  on  any  stage  in 
Salvador  without  the  permission  of  the  author  during  his  life  or 
of  his  heirs  during  the  period  of  twenty-five  years  granted  them. 

Art.  7.  Corporations  are  entitled  to  copyright  for  fifty  years 
from  publication. 

Art.  8.  Translators  of  Latin  or  Greek  works  are  protected 
for  the  like  period  as  authors. 

Art.  9.  No  Government  document  is  necessary  to  confer 
copyright ;  it  is  sufficient  to  previously  deposit  a  copy  of  the 
work  with  the  Minister  of  "  Fomento/'  and  to  indicate  on  the 
frontispiece  to  whom  it  belongs.  Works  manifestly  immoral 
or  contrary  to  public  order  will  be  forbidden. 

Art.  10.  The  Government  may  accord  privileges  for  a 
maximum  period  of  five  years  to  any  one  reprinting  interesting 
works,  provided  the  edition  be  correct  and  the  permission  of 
the  proprietor  be  obtained. 

Art.  11.  At  the  expiration  of  the  periods  fixed  by  the 
preceding  articles,  a  work  may  be  considered  common  property, 
and  any  one  may  exploit  it  at  his  pleasure. 

Art.  12.  The  penalties  for  piracy  are  a  fine  of  from  100  to 
1000  p6sos  and  damages. 

Art.  13.  Authors  or  printers  must  send  copies  of  their  works 
to  countries  with  which  there  may  be  treaties  to  this  effect  (a). 

Art.  14.  Publications  which  have  appeared  in  periodicals 
may  be  freely  reproduced. 

Art.  15.  These  provisions  are  without  prejudice  to  treaties 
still  in  force. 


Formalities. 


Penalties. 


Periodicals. 


{a)  See  the  provisions  of  Pan-American  Convention,  ante,  p.  691. 
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Pabt  VI. 
RiglUs  of  Foreig7iers.  Salvadoh. 

Art.  5  of  the  above  law  provides  that  "  foreigners  who  Foreigners, 
publish  their  works  in  Salvador  shall  enjoy,  the  same  rights  as 
natives :  likewise  when,  after  they  have  been  published  abroad, 
a  new  edition  shall  be  made  in  Salvador."  Salvador  has  ratified 
the  Pan-American  Convention  (decree  of  16th  May,  1902),  and 
has  treaties  with  the  following  countries:  Costa  Rica  (12th 
June,  1895),  France  (2nd  June,  1880),  Guatemala  (27th  March, 
1895),  Honduras  (19th  January,  1895),  and  Spain  (23rd  June, 
1884).  A  treaty,  concluded  on  the  24th  December,  1900, 
with  Columbia  does  not  appear  to  have  been  ratified  by  the 
latter  country. 

URUGUAY. 

Uruguay  has  no  special  law  on  copyright,  but  the  Civil  Code  Uruguay, 
of  1868,  Art.  443,  provides  that  the  productions  of  talent  or 
intellect  are  the  property  of  their  author,  and  that  this  property 
is  to  be  regulated  by  special  laws. 

•  Uruguay  has  ratified  the  Convention  of  Montevideo,  but  has 
not  accepted  the  adherence  of  any  European  country  (a).  She 
also  signed,  but  has  not  ratified,  the  Pan-American  Convention. 

VENEZUELA. 

The  first  copyright  legislation  in  Venezuela  was  a  law  of  the  Early  copy- 
19th  April,  1837,  which  was  replaced  by  a  law  of  12th  May,  ri&ht  lawp* 
1887,  closely  modelled  on  the  Spanish  law  of  the  10th  January, 
1879,  with  the  important  exception  that  copyright  was  made 
perpetual  in  Venezuela.  The  law  of  12th  May,  1887,  was  a 
sufficiently  satisfactory  law,  but  in  the  year  1894  it  was  repealed 
and  replaced  by  a  new  law  of  the  17th  May,  1894,  which 
required  authors  to  comply  with  rigorous  formalities  in  order 
to  obtain  copyright.  The  main  provisions  of  the  law  of  1 7th 
May,  1894,  are  as  follows  (b) : 

Art.  1.  "  Author"  means  any  person  who  composes  a  scientific,  Law  of  nth 
literary,  or  artistic  work,  and  "  translator  "  means  any  one  who  May' 1894' 
expresses  a  work  in  another  language,  distinct  from  that  in 
which  the  original  work  or  composition  is  expressed  or  written. 

Art.  2.  The  right  an  author  possesses  over  his  composition,         . 
and  the  right  acquired  by  translators  over  translated  works  or 
compositions,  constitute  intellectual  property,  which  is.  sacred  and 
inviolable  like  any  other  property,  and  is  to  be  governed  by 

(a)  See  ante,  p.  492,  note  {c).  (b)  From  '  Le  Droit  d'Auteur,'  1895,  p.  114. 
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pabt  vi.     the  rules  of  the   common   law,  subject  to   any  restrictions 
Venezuela,  established  by  law. 

Art.  3.  Copyright  in  an  original  work  belongs  legally  to  its 
author,  or  in  the  case  of  a  translation  to  the  translator,  provided 
no  pre-existing  (a)  international  treaty  prevents. 
Duration.  Art.  4.  Copyright  is,  by  its  nature,  perpetual,  and  the  follow- 

ing persons  are  to  enjoy  it :  (a)  Authors  in  respect  of  their 
works;    (b)    translators   with    respect   to    their   translations; 

(c)  persons  who  alter,  abridge,  make  extracts  from,  or  reproduce 
original  or  translated  works  with  the  consent  of  their  proprietors ; 

(d)  publishers  of  unpublished  works  the  proprietors  of  which 
are  unknown,  provided  they  make  legitimate  use  of  their  rights ; 

(e)  assignees;  (f )  the  heirs  and  representatives  of  proprietors; 
and  (g)  the  nation,  when  the  proprietor  dies  without  heirs. 

Transfer.  Art.  5.  Copyright  may  be  assigned  by  acts  inter  vivos,  and 

the  assignee  obtains  copyright  in  perpetuity,  provided  the  rules 

and  formalities  established  by  the  common  law  are  observed. 

Right  of  Art.  6.  The  author  of  a  scientific,  literary,  or  artistic  work 

reproduction,  j^  ^e  m\^  right  of  reproduction  in  any  form  or  by  any  means, 

and  (Art.  7)  the  author  of  a  literary  or  scientific  work  has  th» 

right  of  translation. 

Collabora-  Art.  8.  Copyright  in  collaborations,  in  the  absence  of  contrary 

tl0D8'  agreement,  belongs  to  the  joint  authors  in  equal  shares,  but 

each  of  them  may  sue  for  infringements. 
Common-  Art.  9.  The  consent  of  the  proprietor  of  the  copyright  is 

taries,&c.  necessary  to  the  publication  of  the  works  of  another,  even 
though  accompanied  by  notes,  comments,  and  additions,  but 
commentaries,  criticisms,  and  notes  upon  any  work  may  be 
published,  provided  only  the  portions  or  texts  necessary  for 
the  object  in  view  be  inserted. 

Art.  10.  As  regards  works  of  art,  and,  in  particular,  musical 

works,  any  reproduction  or  copy  falsifying  the  original  is  a 

piracy,  and  the  consent  of  the  author  or  his  representatives  is 

necessary  before  reproducing  the  work  of  another  in  the  same 

or  any  other  dimensions. 

Anonymous         Art.  11.  The  publisher  of  an  anonymous  or  pseudonymous 

works.  work  is  to  be  deemed  its  author,  until  the  author  proves  his  title. 

Art.  12.  A  translator  has  copyright  in  his  translation,  but 

without  the  right  to  prevent  other  translations. 

Translations.       Art.  13.  A  work  may  not  be  modified  or  altered  without  the 

consent  of  its  author  or  his  representatives. 
Piracy.  Art.  14.  Copyright  in  literary  and  scientific  works  extends 

(a)  Sic.    The  word  is  ambiguous  and  may  mean  either  existing  previously  to 
this  law  or  to  the  date  when  the  work  is  published. 
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to  all  written  or  spoken  exposures  of  their  ideas,  comprising  not    Part  vi. 
only  works  that  have  been  published,  but  writings  of  all  kinds.  Venezuela. 

Consequently,  no  one  may  publish,  without  the  authors  permis- 

sion,  either  in  pamphlet  or  any  other  form,  (a)  oral  lessons  and 
lectures;  (b)  pleadings  or  written  judgments;  (c)  parliamentary, 
academic,  or  other  speeches,  except  in  political  journals. 

This  provision  is  not  to  affect  the  right  of  courts  and 
tribunals  to  draw  up  authentic  copies  or  documents. 

Art.  15.  Authors  of  speeches  or  writings  the  subject  of  the 
last  preceding  clause  may  publish  or  reproduce  them  in 
pamphlet  or  in  any  form  they  please. 

Art.  16.  An  injunction  may  be  obtained  against  the  unlawful  perfoming 
public  performance  or  execution  of  a  literary  or  musical  piece,  right*. 

Art.  17.  If  the  performance  takes  place  in  spite  of  the 
injunction  the  proprietor  of  the  work  is  to  be  entitled  to  the 
total  receipts,  which  may  be  recovered  in  a  summary  manner. 

Art.  18.  The  author  or  proprietor  of  a  dramatic  or  musical 
composition  has  the  right  to  claim  from  the  proper  person  that 
which  the  performance  or  execution  of  his  work  has  pro- 
duced (a)  in  a  theatre  or  place  of  public  spectacle,  on  con- 
forming to  the  rules  of  the  common  law. 

Art.  19.  In  case  of  performance  of  a  lyrico-dramatic  work, 
created  in  collaboration  by  the  author  of  the  libretto  and  of 
the  music,  the  receipts  or  products  are,  in  the  absence  of 
agreement  to  the  contrary,  to  belong  to  the  proprietors  in  equal 
shares,  and  (Art.  20)  the  author  of  the  libretto  and  the  musical 
part  have  each  the  right  to  print  and  sell  separately  the  part 
of  the  work  which  he  has  created,  but,  in  publishing  the  musical 
part,  the  text  corresponding  to  the  song  may  be  added. 

A  register  is  established  in  the  office  of  the  governor  of  the  Formalities, 
federal  district  and  in  each  of  the  offices  of  the  State  Presi- 
dents in  which  scientific,  literary,  and  artistic  works  will  be 
entered  in  chronological  order.  (Arts.  22  and  23.)  The  entry 
in  the  register  is  to  give  (a)  the  name  and  domicile  of  the 
person  making  the  entry ;  (b)  the  title  of  the  work ;  (c)  the  name 
of  the  author,  translator,  &c. ;  (d)  the  place  and  date  of  printing ; 
(e)  the  edition,  volumes,  form,  number  of  pages,  and  all  other 
details  which,  in  the  opinion  of  the  interested  party,  ought 
to  be  registered  the  better  to  assure  his  rights.    (Art.  24.) 

Art.  25.  In  order  to  enjoy  the  benefits  hereby  conferred  the  Request  for 
author  or  translator  or  his  representative  should,  before  print-  protection, 
ing,  engraving,  or  lithographing,  address  to  the  governor  of  the 

(a)  i.e.,  semble,  net  receipts.    Under  the  preceding  clause  he  is  entitled  to  gross 
receipts. 
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Part  vi.  district  or  the  State  President  a  request,  containing  the  title  of 
Venezuela,  the  work  or  composition,  and,  where  registration  is  sought,  the 
delivery  of  a  "  patent "  to  assure  the  copyright  to  the  person 
entitled  thereto. 

Art.  26.  Upon  receipt  of  the  request,  the  President  or 
Governor  must,  in  his  presence,  take  the  oath  of  the  applicant 
that  the  work  in  question,  if  original,  or  the  translation  has 
not  been  printed,  engraved,  or  lithographed  previously  either  in 
Venezuela  or  abroad  (a),  after  which  the  title  is  to  be  regis- 
tered, and  (Art.  27)  a  sealed  patent  delivered  to  the  applicant 
in  the  prescribed  form. 

Art.  28.  Besides  the  titles  of  written  works,  those  of  en- 
gravings, lithographs,  architectural  plans,  geographical  plans, 
and  other  artistic  works,  for  which  protection  may  be  sought, 
are  to  be  inscribed  in  the  register  or  list  kept  at  Caracas  or  in 
each  State  capital.  At  the  bottom  of  these  works  are  to  be 
placed  the  words  "  Registered  according  to  law,"  and  under- 
neath the  signature  of  the  proper  authority  (b). 

Art.  2 9 .  The  "patent "  must  be  printed  on  the  back  of  the  title- 
page,  and  published  at  least  four  times  in  the  official '  Gazette. 

Art.  30.  There  are  no  fees  for  registration,  but  the  patent 
is  to  be  on  properly  stamped  paper. 

Art.  31.  Six  copies  of  the  work  must  be  deposited  at  the 
registry. 

Art.  32.  The  offence  of  falsification  in  prejudice  of  intellec- 
tual property  is  to  be  punished  according  to  the  Penal  Code  (c). 
Any  fraudulent  action  or  breach  directed  against  the  said  pro- 
perty constitutes  this  offence;  consequently  all  are  equally 
culpable  who  knowingly  sell,  expose  for  sale,  or  import  pirated 
or  falsified  works.  The  responsibility  falls,  in  the  first  place,  on 
the  author  of  the  fraud,  and,  in  his  default,  on  the  publisher 
and  the  printer,  unless  they  respectively  prove  their  innocence. 

Art.  33.  Besides  the  penal  consequences,  falsifiers  or  usurpers 
of  intellectual  property  are  to  suffer  confiscation  of  the  piracies 
to  the  proprietor  of  the  copyright,  and  the  instruments  of 
piracy  to  be  destroyed. 

Art.  34.  Modification  of  the  title  of  the  work,  alteration  of  the 
text  and  so  forth,  will  be  deemed  aggravations  of  the  offence. 

Arts.  35  and  36  relate  to  procedure. 

Art.  38.  The  property  in  posthumous  works  belongs  to  the 

(a)  This  is  no  real  protection  to  a  foreign  work,  it  only  prevent*  a  pirate  from 
obtaining  copyright  in  the  work  he  has  pirated. 

(b)  Presumably  a  copy  of  the  signature. 
[p] I  According '  to  Art.    301   of  the  Penal   Code  of  1897,  pirates  are  liable  to 

imprisonment  for  a  period  of  from  one  to  twelve  months  and  to  a  fine  of  from  .V> 
to  200O  bolivars. 


Penalties. 


Posthumous 
works. 
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heirs  or  representatives  of  the  author.     Alterations,  additions,    PART  VL 
annotations,  and  corrections  left  by  an  author  relating  to  a  Venezuela. 
previous  work  are  considered  posthumous  works. 

Rights  of  Foreigners. 

The  only  clause  in  the  above  law  expressly  referring  to  Foreigners, 
international  rights  is  Art.  37,  which  authorizes  the  govern- 
ment "  to  conclude  treaties  and  arrangements  with  friendly 
nations  with  a  view  to  better  realizing  the  doctrine  upon  which 
this  law  is  based,  provided  that  the  government  shall  not  accord 
to  foreigners  rights  in  excess  of,  or  modifying,  those  conferred 
by  the  legislature  upon  intellectual  property."  No  treaty  has 
yet  been  concluded  under  the  provisions  of  this  article,  and  it 
is  impossible  to  say  whether,  in  the  absence  of  a  treaty,  a 
foreigner  is  entitled  to  any  protection  in  respect  of  his  works 
in  Venezuela.     The  law  of  1894  does  not  define  "  author." 

UNITED   STATES. 

In  the  United  States  copyright  in  a  published  work  depends  Copyright 
entirely  upon  the  legislation  of  Congress  (a),  but  unpublished  JJ  g^J^™ 
works  are  protected  by  the  common  law,  as  in  England  (b). 

The  Constitution  of  4th  March,  1789,  authorized  Congress  Copyright 
to  "  encourage  the  development  of  useful  sciences  and  arts  by  Act' 1870, 
according  to  authors  and  inventors  for  a  limited   term  the 
exclusive  right  in  their  writings  and  discoveries,"  and  this  pro- 
vision is  the  source  of  the  federal  legislative  power  in  matters    . 
of  copyright.     Several  earlier  laws  were  passed  by  Congress 
relating  to  copyright,  but  all  these  were  repealed  in  1870,  and 
the  entire  law  on  the  subject  embodied  in  an  Act,  though  no 
alteration  was  made  by  this  last  law  in  the  duration  of  copyright. 

In  1873-4  the  Copyright  Act,  with  all  other  Statutes  of 
the  United  States,  was  revised,  and  there  have  been  since  that 
date  various  amendments  made  in  the  law,  notably  by  the  Act 
of  1891,  commonly  known  as  the  Chace  Act  (c). 

The  subjects  of  copyright  under  the  Copyright  Act  of  1870  Subjects  of 
are  "  books  (rf),  maps,  charts,  dramatic  or  musical  compositions,  ^Py*1^- 

(a)  21  Davie'  Rep.  Supreme  C.  (Amer.)  244. 

(b)  Tabor  v.  Hoffman,  US  N.  Y.  30;  Hoyt  v.  Mackenzie,  49  Am.  Dec.  178; 
Johnson  v.  Roberts  (1899),  159  N.  Y.  70 ;  'Harvard  Law  Review'  (1904),  p.  266. 
Tn  Wright  v.  EuU  (83  N.  Y.  887)  it  was  held  that  an  architect  who  had  filed  his 
plans  with  the  city  building  department  had  lost  his  common  law  right  by 
publication.    See  also  Sect.  4967  of  the  Act  of  1891 . 

(e)  The  statutes  will  be  found  in  the  Appendix  D.  The  principal  statute  is 
founded  upon  the  English  Statute  of  Anne. 

(d)  Tt  seems  that  in  the  United  States  a  title  will  not  be  protected  under  the 
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Part  vi.  engravings,  cuts,  prints  or  photographs,  or  negatives  thereof,  or  of 
United  any  paintings, drawings  chromos, statues,  statuaries, and  of  models 
STATK8,_  or  designs  intended  to  be  perfected  as  works  of  the  fine  arts  "  (a). 


Pictures.  By  section  3  of  the  amending  Act  of  18th  June,  1874,  it  is 

enacted  that  in  the  construction  of  that  Act  the  words 
"  engraving,"  "  cut/'  and  "  print "  shall  be  applied  only  to 
pictorial  illustrations  or  works  connected  with  the  fine  arts, 
and  no  prints  or  labels  designed  to  be  used  for  any  other 
articles  of  manufacture  shall  be  entered  under  the  copyright 
law.  This  provision  does  not  render  it  necessary  for  the 
courts  to  enter  into  discussions  as  to  the  merits  of  a  work ;  but 
"  pictorial  illustrations  "  are  opposed  to  "  prints  or  labels  designed 
to  be  used  for  articles  of  manufacture."  A  circus  "  poster  " 
has  been  held  entitled  to  protection  (b). 

The  right  of  reproducing  a  picture  may  be  severed  from  the 
ownership  of  the  picture. 

By  section  4952  of  the  Act  of  1870,  as  amended  by  the 
Chace  Act  of  1891,  copyright  may  be  acquired  by  "  the  author, 
inventor,  designer,  or  proprietor  .  .  .  and  the  executors,  admin- 
istrators, or  assigns  of  any  such  person."  The  assignee  of  the 
right  of  reproducing  a  picture  falls  within  this  provision,  and 
it  has  been  held  that  such  a  person  can  prevent  the  importa- 
tion into  the  United  States  of  photographs  of  the  original 
picture  taken  abroad  (c).  But  apparently,  in  such  a  case,  the 
picture  itself,  if  published,  must  have  been  copyrighted  in  the 
United  States  (d). 
Speeches,  There  does  not  appear  to  be  any  express  provision  conferring 

lecture*,  .  protection  upon  speeches  in  the  United  States,  but  in  the  year 
1894  Professor  Henry  Drummond  obtained  an  injunction 
against  the  publication,  imder  his  name,  of  a  garbled  edition 
of  some  lectures  delivered  by  him  at  Glasgow  in  Scotland  (c). 
This  injunction  was  granted,  not  upon  the  ground  of  copyright, 
but  on  the  ground  of  the  Professor's  common  law  right  to 
prevent  publication  under  his  name  of  a  work  which  was  not 
effectively  his. 

copyright  laws  independently  of  the  contents  of  the  book.  This  was  the  decision 
of  the  United  States  Circuit  Court  in  the  Benn-Leelsrg  Vase.  But  the  Courts  will 
protect  a  title  as  a  trade  mark  :  Oxford  Unirersity  v.  Wilmore  Andrews  Publishing 
(h.y  88th  April,  1900,  New  York  Federal  Court ;  Gannett  v.  Bupert  Q  Publishers 
Weekly/  16th  Jan.,  1904). 

(a)  As  to  what  articles  are  entitled  to  protection,  see  4  Information  Circular/ 
No.  27,  Appendix  D. 

(b)  Bleistein  v.  Donaldson  Litliograph  Co.  (1903),  102  O.  G.  1558. 

(e)  Werhmeister  v.  Pierce  &  Bushnell,  Federal  Court,  Massachusetts,  7th  August, 
1894  ;  Werkmeister  v.  The  Springer  Lithographing  Co.,  Federal  Court,  New  York, 
4th  October,  1894. 

{d)  Werkmeister  v.  Pierce  $  Bushnell,  on  appeal,  24th  January,  1896. 

(e)  Drummond  v.  Artemis  (1894),  60  Fed.  Rep.  839. 
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The  term  of  copyright  in  the  United  States  is  an  original  PabtVI. 
term  of  twenty-eight  years  from  the  time  of  the  registration  of  united 
the  title  of  the  work  (a),  with  an  additional  term  of  fourteen  years  _    STATKB 


to  the  author,  inventor,  or  designer  if  he*  be  still  living,  or  his  Duration  of 
widow  or  children  if  he  be  dead,  provided  he  or  they  comply  copyng  ■ 
with  the  same  formalities  as  are  required  in  regard  to  original 
copyrights,  within  six  months  be/ore  the  expiration  of  the  first 
term,  and  within  two  months  from  the  date  of  renewal,  cause 
a  copy  of  the  record  thereof  to  be  published  for  the  space  of 
four  weeks  in  one  or  more  newspapers  printed  in  the  United 
States  (6). 

The  resulting  or  contingent  term  secured  to  the  author  by 
the  above  section  will  not  pass  under  an  assignment  of  "  the 
copyright  of  the  book,"  for  the  word  "  copyright "  embraces 
only  the  term  capable  of  being  secured  at  the  date  of  the 
assignment  (c),  and  it  is  doubtful  whether  a  general  assignment 
by  the  author  of  all  his  interest  in  the  copyright  would  deprive 
his  widow  and  child  or  children,  living  at  the  date  of  the 
assignment,  of  their  rights  in  the  event  of  the  author's 
death  (d). 

Copyrights  are  assignable  in  law  by  any  instrument  of  writing,  Assignment 
and  such  assignments  must  be  recorded  in  the  office  of  the  of  copynSht 
Librarian  of  Congress  within  sixty  days  after  their  execution ; 
in  default  of  which  they  will  be  void  as  against  any  subsequent 
purchaser  or  mortgagee  for  a  valuable  consideration  without 
notice  («)• 

Copyright  in  a  published  work  is  dependent  upon  the  accom-  Deposit  of 
plishment  of  certain  formalities.     By  sect!  4956  of  the  Act,  published 
as  amended  by  the  Act  of  1891,  it  is  provided  that  no  person  copies, 
shall  be  entitled  to  a  copyright  unless  he  shall  on  or  before 
the  date  of  publication  in  the  United  States  or  any  foreign 
country  deliver  at  the  office  of  the  Librarian  of  Congress  or 
deposit  in  the  mail  within  the  United  States,  addressed  to  the 
Librarian  of  Congress,  at  Washington,  District  of  Columbia,  a 
printed  (/)  copy  of  the  title  of  the  book  or  other  article,  or  a 
description  of  the  painting,  drawing,  statue,  statuary,  or  model 
or  design  for  a  work  of  the  fine  arts,  for  which  he  desires  a 
copyright,  nor  unless  he  also,  not  later  than  the  day  of  publica- 
tion in  the  United  States  or  any  foreign  country,  delivers  at 

{a)  Sect  4953.  (b)  lb.  4954. 

(c)  Pitrpowt  v.  Fowls,  2  Wood  &  Min.  23. 

(d)  See  cases  decided  under  a  similar  provision  contained  in  the  8  Anne,  c.  19; 
Carnan  v.  Bowles  (1786),  2  B.  C.  C.  80,  and  Kennett  v.  Thompson,  there  cited  ;  and 
Rundell  v.  Murray  (1821),  Jacob  316.  («)  Sect.  4955. 

(/)  A  written  copy  apparently  will  not  be  a  compliance  with  the  Act. 
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Part  VF. 

United 
States. 


Copies  to  be 
printed  from 
type  set  in 
United  States, 


Publication 
of  notice  of 
entry  for 
copyright 
prescribed. 


the  office  above,  or  deposits  in  the  mail  addressed  as  aforesaid, 
two  copies  of  such  copyright  book  or  other  article,  or  in  the  case  of 
a  painting,  drawing,  statue,  statuary,  model  or  design  for  a  work 
of  the  fine  arts,  a  photograph  of  the  same. 

Then  it  is  provided  by  the  Act  of  1891  that  in  the  case  of 
a  book,  photograph,  chromo  or  lithograph,  the  two  copies 
-required  to  be  delivered  or  deposited  must  be  printed  from 
type  set  within  the  limits  of  the  United  States,  or  from  plates 
made  therefrom,  or  from  negatives  or  drawings  on  stone  made 
within  the  limits  of  the  United  States,  or  from  transfers  made 
therefrom. 

This  "  manufacturing  clause,"  it  will  be  noticed,  is  confined 
to  the  case  of  books,  photographs,  chromos,  and  lithographs, 
and  it  has  been  held  that  compositions  of  a  musical  or  dramatic 
character,  though  in  the  form  of  books,  need  not  be  printed 
from  type  set  in  the  United  States  (a);  and,  though  the  section 
requires  that  the  type  shall  be  set  in  the  United  States,  it  does 
not  state  that  the  actual  printing  shall  be  done  there,  and  the 
Treasury  Department  has  decided  that  sheets  printed  abroad 
from  types  set  up  in  the  States  is  not  prohibited  from  importa- 
tion under  sect.  4956  as  amended  by  the  Act  of  1891  (A). 

The  registration  of  the  title  of  a  work  and  the  deposit  of 
two  copies  not  later  than  the  day  of  publication  are  absolutely 
essential  in  order  to  obtain  copyright ;  if  either  requirement  be 
omitted  the  work  falls  into  the  public  domain.  The  law  also 
renders  it  necessary  before  proceedings  be  taken  for  infringement, 
that  there  shall  be  inserted  on  the  several  copies  of  every  edition 
published,  on  the  title-page  or  the  page  immediately  following, 
if  it  be  a  book,  or  if  a  map,  chart,  musical  composition,  print, 
cut,  engraving,  photograph,  painting,  drawing,  chromo,  statue, 
statuary,  or  model  or  design  intended  to  be  perfected  and  com- 
pleted as  a  work  of  the  fine  arts,  by  inscribing  upon  some  visible 
portion  thereof,  or  on  the  substance  on  which  the  same  shall  be 
mounted,  the  following  words,  viz.,  "  Entered  according  to  Act 

of  Congress,  in  the  year  ,  by  A.  B.  in  the  office  of  the 

Librarian  of  Congress  at  Washington";  or,  at  his  option  the 
word  "  copyright,"  together  with  the  year  the  copyright  was 
entered,  and  the  name  of  the  party  by  whom  it  was  taken  out : 
thus,  "  Copyright,  18 — ,  by  A.  B."  (c).     Failure  to  perform  this 

(a)  Littleton  v.  Olirer  (1894),  62  Fed.  Rep.  597. 

(b)  »  Le  Droit  d'Auteur,*  1904,  p.  6. 

(c)  Sect.  4962  and  Act  of  1874,  b.  1,  Art.  5  of  the  law  of  3rd  February,  1831, 
enacted  that  no  one  should  "  enjoy  the  benefits  of  this  law  "  without  making  the 
necessary  inscription.  It  was  under  this  last  mentioned  law  that  the  cases  of 
Mifflin  v.  White  (1902),  190  U.  S.  260,  and  Mifflin  v.  Dntton  (ib.  265)  were  decided. 
In  the  years  1858  and  1859  4  The  Professor  at  the  Breakfast  Table,1  by  Oliver  Wendell 
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condition  does  not  apparently  imperil  the  copyright,  but  only  Pa.bt  vi. 

renders  the  proprietor  incapable  of  suing  for  infringement.    The  United 

words  must,  however,  be  inserted  in  every  edition  of  the  work.  Statbs- 


A  penalty  of  100  dollars  is  imposed  upon  any  person  insert-  Penalty  for 
ing  or  impressing  such  notice  or  words  of  the  same  purport  in  tfoiTofnotieo 
or  upon  any  book,  map,  chart,  dramatic  or  musical  composition,  of  entry, 
print,  cut,  engraving  or  photograph,  or  other  article,  whether 
capable  of  protection  or  not,  for  which  he  has  not  obtained  a 
copyright,  or  who  knowingly  circulates  or  sells  a  work  containing 
a  notice  relative  to  protection  in  the  United  States  without 
such  protection  having  been  obtained,  half  of  such  penalty  to 
belong  to  the  person  suing  for  such  penalty  and  the  other  half 
to  the  use  of  the  United  States  (a). 

Copyright  in  published  works  being  in  the  United  States  Formalities 
entirely  a  creature  of  statute  the  formalities  prescribed  by  the  XSctiycom- 
law  must  be  strictly  followed.     Any  departure  therefrom  will  plied  with, 
endanger  the  copyright  or  the  right  to  sue  for  infringement ; 
but  where  the  copyright  in  a  story  belonged  to  the  Daily  Story 
Publishing  Co.,  and  they  granted  a  licence  to  publish  this  story 
to  the  'St.  Louis  Globe  Democrat/  the  latter  agreeing  to  print  the 
necessary  copyright  notice  with  the  story,  but  neglecting  to  do 
so  in  fact,  Judge  Kohlsaat  of  Chicago  held  that   the  Daily 
Story  Publishing  Co.  were  not  prejudiced  by  the  omission  of 
their  agents,  and  his  decision  was  affirmed  by  the  Court  of 
Appeal  (b). 

There  is  no  provision  in  the  United  States  Act  similar  to  Magazines 
that  in  sect.  19  of  the  English  Literary  Copyright  Act  pro-  TOriodicais. 
vidirig  that  registration  of  the  first  number  of  a  magazine  shall 
entitle  all  subsequent  copies  to  protection,  but,  on  the  contrary, 
sect.  11  of  the  Act  of  1891  enacts  that  for  the  purposes  of 
the  Act  each  volume  of  a  book  in  two  or  more  volumes,  when 
such  volumes  are  published  separately,  and  each  number  of  a 
periodical  shall  be  considered  an  independent  publication, 
subject  to  the  form  of  copyrighting  provided  by  the  Act. 
Moreover,  it  would  seem  that  registration  of  the  number  of  a 

Holmes,  and  the  *  Minister's  Wooing,'  by  Harriet  Beecher  Stowe,  were  being  pub- 
lished serially  in  the  *  Atlantic  Monthly,1  but,  apparently,  the  proprietors  of  that 
magazine  neglected  to  obtain  copyright  protection  until  a  date  when  only  a  few  # 

chapters  remained  unpublished.  The  stories  were  then  issued  in  book  form  and  copy- 
righted by  their  respective  authors.  The  remaining  parts  were  thereafter  published 
in  the  succeeding  numbers  of  the  magazine  and  were  copyrighted  by  the  publishers, 
and  notice  of  such  copyright  in  their  name  was  printed  in  the  magazine.  It  was  held 
that  the  parts  which  had  appeared  in  the  magazine  prior  to  any  copyright  being 
obtained  had  become  public  property,  and  that  as  to  the  remaining  parts  the 
author's  copyright  was  vitiated  by  the  copyright  notice  printed  in  the  magazine 
giving  the  name  of  the  publishers  instead  of  the  author  as  proprietor  of  the  right. 

{a)  Sect.  4963  as  amended  bv  the  law  of  the  3rd  March.  1897. 

{b)  31»t  October,  1902. 
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periodical  in  which  a  story  appears  does  not  necessarily  have 
the  effect  of  securing  copyright  for  that  story,  but  that  the  story 
ought  to  be  separately  entered  under  its  own  title  (a). 

By  the  Act  of  1891  the  right  of  dramatizing  or  translating 
his  work  is  reserved  to  the  author. 

The  right  of  representation  and  performance  of  unpublished 
works  is  protected  by  the  common  law,  and  the  owner  of  the 
right  can  sue  for  infringement  without  compliance  with  any 
formalities,  performance  not  being  considered  publication  in 
America  (b).  But,  once  the  work  is  published,  the  right  of  re- 
presentation and  performance  are  conditional  on  the  published 
work  having  been  duly  entered  as  copyright. 

The  Act  of  1891  did  not  protect  the  right  of  performance  of 
musical  compositions,  and  in  the  case  of  public  performance  of  a 
dramatic  composition  without  consent  of  the  proprietor,  the 
latter's  only  remedy  was  to  sue  for  damages.  The  law  of  1st 
January,  1897,  now  imposes  penalties  for  infringing  the  perform- 
ing rights  in  either  dramatic  or  musical  compositions  when 
published,  but  a  difficulty  has  been  experienced  in  protecting  the 
common  law  right  of  performing  manuscript  plays,  for  a  purely 
civil  action  had  no  terrors  for  strolling  theatrical  companies 
moving  rapidly  from  one  State  to  another.  Recently,  however, 
several  of  the  States  have  passed  laws  imposing  penalties  of 
fine  or  imprisonment  for  unlawful  performances  of  unpublished 
plays  or  musical  compositions  (c). 


(a)  Mifflin  v.  White  Of.  (1902).  190  U.S  260  ;  cf.  Tribune  Co.  of  Chicago  v. 
Associated  Press  (Chicago  Federal  Court,  1902). 

(b)  Palmer  v.  Dewett  (1870),  23  L.  T.  823. 

\c)  The  right  to  pass  copyright  laws  is  reserved  to  the  Federal  legislature,  but  the 
laws  referred  to  in  the  text  relate  strictly  to  property  which  has  not  secured  copy- 
right. Laws  protecting  unpublished  plays  and  musical  compositions  hare  been  passed 
by  the  following  States  :  New  York  and  Pennsylvania,  New  Jersey,  Ohio,  Louisiana, 
and  Oregon.  Proposals  for  similar  laws  are  before  the  Parliaments  of  Massachusetts; 
Virginia,  Rhode  Island,  Kentucky,  and  Iowa.  A  curious  ".copyright"  case  has 
been  decided  in  the  New  York  United  States  Circuit  Court  by  Judge  Lacombe. 
Miss  Loie  Fuller  asked  for  an  injunction  against  Miss  Minnie  Kenwood  Bemis  to 
restrain  her  from  dancing  the  "  serpentine  "  dance  during  the  summer  on  the  roof  of 
Madison  Square  Garden.  Miss  Fuller  asserted  that  she  originated  the  dance,  and. 
having  secured  the  copyright,  it  was  her  own  exclusive  property.  Judge  Lacombe 
thought  otherwise,  and  refused  to  grant  the  injunction.  He  said  :  "  It  is  essential 
to  such  a  composition  that  it  should  tell  some  story.  The  plot  may  be  simple,  it 
may  be  but  narrative  or  a  representation  of  a  single  transaction,  but  it  must  repeat 
or  mimic  some  action,  speech,  emotion,  passion,  or  character,  real  or  imaginary. 
When  it  does,  its  ideas  thus  expressed  become  subject  of  copyright.  An  examina- 
tion of  the  description  of  the  complainant's  dance,  as  filed  for  copyright,  shows 
that  the  end  sought  for  and  accomplished  was  the  illustrating  and  devising  of  a 
series  of  graceful  movements  combined  with  an  attractive  arrangement  of  draperies, 
lights,  and  shadows,  telling  no  story,  portraying  no  character,  depicting  no  emotion. 
The  mere  mechanical  movements  by  which  effects  are  produced  on  the  stage  are 
not  subjects  of  copyright.  Surely  the  dance  described  here  conveyed,  and  was 
designed  to  convey,  to  the  spectator  no  other  idea  than  that  of  a  comely  woman 
illustrating  the  poetry  of  motion  in  a  singularly  graceful  fashion,  and,  while  such 
an  idea  may  be  pleasing,  it  can  hardly  be  called  dramatic." 
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The  penalty  for  the  infringement  of  the  copyright  in  a  book  p^bt  *i- 
is  the  forfeiture  of  every  copy  thereof  to  the  proprietor,  and  United 
the  payment  of  such  damages  as  he  may  recover  in  a  civil.    8tatks- 


action.  The  penalty  for  infringing  the  copyright  in  any  map,  Remedy  for 
chart,  dramatic,  musical  composition,  print,  cut,  engraving,  or  JJJ  ^py^ht 
photograph,  or  chromo,  or  of  the  description  of  any  painting, 
drawing,  statue,  statuary,  or  model  or  design  intended  to  be 
perfected  and  executed  as  a  work  of  the  fine  arts,  is  the  for- 
feiture to  the  proprietor  of  the  copyright  of  all  plates  on  which 
the  same  shall  be  copied,  and  every  sheet  thereof  either  copied 
or  printed,  and  of  one  dollar  for  every  sheet  of  the  same  found 
in  his  possession  (a),  either  printing,  printed,  copied,  published, 
imported,  or  exposed  for  sale ;  and  in  case  of  a  painting,  statue, 
or  statuary  the  forfeiture  of  ten  dollars  for  every  copy  of  the 
same  in  his  possession  or  by  him  sold  or  exposed  for  sale  (&). 

The  legislature,  moreover,  acting  on  the  theory  that  in  order  Prohibition 
to  give  effective  protection  to  the  proprietor  of  the  copyright,  wj^tion. 
the  American  market  must  be  secured  to  him,  but,  apparently, 
considering  that  that  market  is  only  valuable  in  the  case  of 
books  in  the  English  language,  by  sect.  4956  of  the  Act,  as 
amended  by  the  Act  of  1891,  prohibits  the  importation  of 
copyright  books  in  the  English  language.  That  section 
enacts  that  during  the  existence  of  American  copyright  the 
importation  into  the  United  States  of  any  copyright  book, 
chromo,  lithograph,  or  photograph,  or  any  edition  or  editions 
thereof,  or  any  plates  of  the  same  not  made  from  type  set, 
negatives  or  drawings  on  stone  made  within  the  limits  of  the 
United  States  are  prohibited,  except  in  cases  specified  in  para- 
graphs 512  to  516  inclusive  in  section  2  of  the  Act  entitled 
"  An  Act  to  reduce  the  revenue  and  equalize  the  duties  on 
imports,  and  for  other  purposes,"  approved  October  1,  1890; 
and  except  in  the  case  of  persons  purchasing  for  use  and  not 
for  sale,  who  import  subject  to  the  duty  thereon,  not  more 
than  two  copies  of  such  work  at  any  one  time ;  and  except  in 
the  case  of  newspapers  and  magazines  not  containing  in  whole 
or  in  part  matter  protected  under  the  provisions  of  the  Act, 
unauthorized  by  the  author,  which  were  thereby  exempted 
from  prohibition  of  importation.  Provided,  nevertheless,  that 
in  the  case  of  books  in  foreign  languages,  of  which  only  trans- 
lations in  English  are  copyright,  the  prohibition  of  importa- 
tion is  to  apply  only  to  the  translation  and  the  importation  of 
the  books  in  the  original  language  is  to  be  permitted. 

(a)  Thornton  v.  Sekreiber^  17  Davis  Rep.  (Ainer.)  612. 

(b)  Sects.  4964-6  as  amended  by  the  Act  of  1891,  sect.  3. 
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Part  VI.         The  Act  approved  on  1st  October,  1890,  referred  to  in  the 
United     above  section,  is  that  known  as  the  "  McKinley  Act,"  and  Arts. 
stattw.  .  512  to  516  contained  the  "  free  list,"  which  included  works 
The  i' free       printed  over  twenty  years,  books  and  pamphlets  (a)  printed 
hst  exclusively  in  a  language  other  than  English,  those  made  for 

the  use  of  the  blind,  those  imported  for  the  public  libraries  and 
learned  societies,  and  those  imported  bond  fide  by  immigrants,  pro- 
vided they  have  been  in  use  for  a  year  at  least.  The  "  McKinley 
Act"  has  been  repealed  and  a  new  Act  was  substituted  in 
1897,  which  contains  a  very  similar  "free  list,"  and  appa- 
rently sect.  4956  is  now  to  be  read  as  though  the  ''free 
list "  of  the  1897  Act  were  referred  to  instead  of  the  "free  list" 
of  the  Act  of  1890. 
Regulation*  The  interpretation  of  the  Customs  Laws  of  the  United  States 
freasur'3' the  *las  *)66n  comm^^  t°  the  Treasury  Department,  and  in  the 
year  1891  the  following  regulations  were  issued  by  that 
department : 

1.  "  Copyrighted  "  books  and  articles  of  importation  which  are 
prohibited  by  sect.  4956  of  the  Revised  Statutes,  as  amended 
by  sect.  8  of  the  said  Act,  shall  not  be  admitted  to  entry. 
Such  books  and  articles,  if  imported  with  the  previous  consent 
of  the  proprietor  of  the  copyright,  shall  be  seized  by  the  col- 
lector of  customs,  who  shall  take  proper  steps  for  the  forfeiture 
of  the  goods  to  the  United  States  under  sect.  3082  of  the 
Revised  Statutes. 

2.  "  Copyrighted  "  books  and  articles  imported  contrary  to  the 
said  prohibition  without  the  previous  consent  of  the  proprietor 
of  the  copyright  being  primarily  subject  to  forfeiture  to  the 
proprietor  of  the  copyright,  shall  be  detained  by  the  collector, 
who  shall  forthwith  notify  such  proprietor  in  order  to  ascertain 
whether  or  not  he  shall  institute  proceedings  for  the  enforce- 
ment of  the  right  to  the  forfeiture.  If  the  proprietor  institutes 
such  proceedings  and  obtains  a  decree  of  forfeiture,  the  goods 
shall  be  delivered  to  him  on  payment  of  the  expenses  incurred  in 
the  detention  and  storage,  and  duties  accruing  thereon.  If  such 
proprietor  shall  fail  to  institute  such  proceedings  within  sixty 
days  from  date  of  notice  or  shall  declare  in  writing  that  he 
abandons  his  right  to  the  forfeiture,  then  the  collector  shall 
proceed  as  in  the  case  of  articles  imported  with  the  previous 
consent  of  the  proprietor. 

(3)  "  Copyrighted  "  articles,  the  importation  of  which  is  not 

{a)  French  almanacs  containing  twelve  pages,  one  for  each  month,  the  days 
week*,  and  feast  days  being  indicated,  and  blank  spaces  left  for  notes,  have  been 
permitted  free  entrance.     '  Le  Droit  d'Auteur,'  1904,  p.  6. 
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prohibited  but  which,  by  virtue  of  sect.  4965  of  the  Revised    "*art  vi. 
Statutes  as  amended  by  sect.  8  of  the  said  Act,  are  forfeited     united 
to  the  proprietor  of  the  said  copyright  when  imported  without .  Statbs* 
his  previous  consent,  and  are,  moreover,  subject  to  the  forfeiture 
of  one  dollar  or  ten  dollars  per  copy,  as  the  case  may  be,  one- 
half  thereof  to  the  said  proprietor  and  the  other  half  to  the 
use  of  the  United  States,  shall  be  taken  possession  of  by  the 
collector,  who  shall  take  the  necessary  steps  for  securing  to 
the  United  States  half  of  the  sum  so  forfeited,  and  shall  keep 
the  goods  in  his  possession  until  a  decree  of  forfeiture  is  ob- 
tained, and  the  half  of  the  sum  so  forfeited,  as  well  as  the 
duties  and  charges  accrued  are  paid,  wherepon  he  shall  deliver 
the  goods  to  the  proprietor  of  the  copyright.   In  case  of  failure 
to  obtain  a  decree  of  forfeiture,  the  goods  shall  be  admitted  to 
entry. 

As  to  books  in  foreign  languages  the  Treasury  Department  Books 
decided  on  the  13th  April,  1899,  that  "  books  translated  'and£j^iu 
printed  exclusively  in  a  language  other  than  English  are  not  languages 
subject  to    the    prohibition   against  importation  provided  ihta^rted. 
Art.  3  of  the  law  of  3rd  March,  1891,  and  may  be  imported,  free 
of  duty,  although  the  editions  in  the  English  language  may  be 
copyrighted  in  the  United  States."    Art.  3  above  referred  to,  on 
the  other  hand,  provides  that  "  in  the  case  of  books  in  foreign  lan- 
guages, of  which  only  translations  in  English  are  copyrighted,  the 
prohibition  of  importation  shall  apply  only  to  the  translation  of 
the  same,  and  the  importation  of  the  books  in   the  orginal 
language  shall  be  permitted."     It  follows,  therefore,  that  if  an 
English  translation  has  alone  secured  copyright  in  America, 
there  is  nothing  to  prevent  the  importation  of  the  original 
work,  provided  it  does  not  contain  a  word  of  English  (a).     It 
would  also  seem  to  follow  from  the  above-mentioned  decision 
of  the  Treasury  that  if  an  original  work  in  a  foreign  language 
has  secured  copyright  in  the  United  States,  the  owner  of  the 
copyright  cannot  prevent  importations  of  copies  in  the  original 
language;  but,  of  course,  though  the  author  cannot  prevent 
importation,  he  is  not  therefore  deprived  of  the  remedies  given 
him   by  sects.  4964-5(5).     The   Treasury   Department   has 
recently  decided   that  works  pwried  abroad  from  type  set  in  Works 
the  United  States  or  from  plates  made  therefrom  may  b©  5«wS?£roni 
imported  into  the  States,  inasmuch  as  sect.  4956   does  not  type  set  in 
require  that  the  work  shall  be  printed  in  America,  but  only  ^y^1^. 
that  the  material  for  printing  shall  be  made  there  (c).  ported 

(a) '  Le  Droit  d'Auteur,'  1890,  p.  119.  (b)  Ante,  p.  765. 

(c) « Le  Droit  d'Auteur,'  1904,  p.  6.  *  ' 
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Rights  of  Foreigners. 

Until  recent  times  a  foreign  author  or  publisher  had  no 
right  as  against  an  American  publisher  who  reprinted  and 
issued  his  work  in  America.  The  first  Copyright  Act  of  1790 
was  expressly  applicable  only  to  citizens  of  the  United  States 
or  persons  resident  there,  and  this  provision  was  maintained  in 
all  subsequent  amendments  of  the  law,  until  the  year  1891. 
Moreover,  according  to  the  interpretation  placed  upon  this  pro- 
vision, a  temporary  residence  in  the  States,  even  though  with 
a  declared  intention  of  becoming  a  citizen,  was  not  sufficient. 
Captain  Marry  at,  the  well-known  novelist,  a  subject  of  Great 
Britain,  and  an  officer  under  our  government,  being  temporarily 
in  the  United  States,  took  the  required  oath  of  his  intention 
to  become  a  citizen,  and  then  took  out  a  copyright  for  one  of 
his  books  and  assigned  the  same  to  the  plaintiff ;  but  it  was 
nevertheless  held  that  the  author  was  not  "  resident "  within 
the  meaning  of  the  Copyright  Act,  so  as  to  be  entitled  to  a 
copyright  in  his  book  (a). 

But  where  the  intention  of  continuing  in  the  United  States 
existed  at  the  time  of  publication,  the  courts  held  the  author 
to  be  a  resident  within  the  meaning  of  these  Acts.  Thus  in 
Boucicault  v.  Wood  (b),  it  appeared  that  the  plaintiff,  who  was  a 
native  of  Great  Britain,  had  been  in  the  United  States  from 
1853  to  1861,  when  he  returned  to  the  former  country. 
During  this  period  he  had  registered  certain  plays  which  he 
had  written  and  taken  the  usual  steps  to  secure  the  copyright. 
The  defence  was,  that  the  plaintiff,  being  a  foreigner,  was  not 
entitled  to  copyright  in  this  country.     The  jury  was  directed 

(a)  Cory  v.  Collier^  56  Nile*  Reg.  262  ;  Betts,  J.  The  assignee  of  the  work  com- 
posed by  a  non-resident  alien  could  not  under  these  Acts  have  obtained  a  copyright 
in  respect  thereof.  Three  suits  were  begun  by  Messrs.  A.  and  C.  Black,  of  Edinburgh, 
and  the  Scribners,  their  American  agents,  against  an  American  firm  which  had 
published  a  pirated  edition  of  the  'Encyclopaedia  Britanuica*  from  photographic 
plates,  charging  infringement  of  the  American  copyright  law  because  the  republi- 
cation contained  articles  written  by  Americans  and  protected  by  the  copyright  laws  of 
this  country.  The  defendants  entered  demurrers  based  on  the  general  ground  that  the 
publishers  of  the  '  Encyclopedia  Britannica,'  in  employing  American  authors  to 
treat  of  American  topics  and  then  publishing  their  articles  under  copyright, 
thereby  laid  a  trap  for  the  American  public  and  American  publishers,  and  therefore 
a  court  of  equity  would  not  interfere  to  protect  such  a  fraud.  Judge  Shipman 
overruled  the  demurrers,  and  declared  that  the  assignments  in  no  way  permitted 
other  parties  to  infringe  authors'  copyrights.  The  decision,  which  was  given  on 
the  25th  June,  1890,  in  the  United  States  Circuit  Court,  was  of  the  greatest 
importance  to  the  plaintiffs,  as  there  were  at  the  time  three  photographic  editions 
of  the  (  Encyclopaedia  Britannica1  selling  at  about  a  seventh  of  the  price  of  the 
authorized  edition.  The  case  has  been  followed  by  Judge  Townsend  on  25th  April, 
1893  {Black  v.  Allen). 

(b)  2  Bliss  38  ;  7  Amer.  Law  Reg.  539,  545. 
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to  find  whether  Boucicault,  when  he  entered  his  copyright,  Pabtvi. 
intended  to  make  the  United  States  his  home.  It  was  found  United 
that  such  intention  then  existed  in  his  mind,  and  accordingly  Statbs' 
the  copyright  was  held  to  be  valid. 

It  followed  from  this  state  of  the  law  that  immediately  on  The  evils  of 
publication  of  a  work  in  this  country  it  might  have  been  with  thl8  8y8fceui- 
impunity  reproduced  on  the  other  side  of  the  Atlantic,  and 
there  was  no  obligation  on  the  part  of  the  American  publisher 
to  pay  a  single  farthing  in  respect  of  the  copyright.  British 
authors  and  publishers  were  the  chief  sufferers,  by  reason  of  the 
common  language  of  the  two  nations.  Authors  had,  of  course, 
power  to  prevent  the  importation  of  these  pirated  copies  into 
this  country,  if  they  could  discover  the  guilty  persons,  but  the 
real  hardship  (if  so  it  may  be  called)  was  that  by  reason  of  the 
reproduction  in  America,  by  the  American  publisher,  they  lost 
that  profit  which  would  otherwise  have  accrued  from  the  sale 
of  the  copies,  in  which  they  had  an  interest,  to  the  American 
public.  American  readers  are  infinitely  more  numerous  than 
English,  and  the  English  author  frequently  found — and,  it  may 
be  said,  still  finds — that  whereas  in  this  country  he  had  realised 
perhaps  next  to  nothing,  the  American  publisher,  who  repro- 
duced his  work,  made  large  profits  thereby. 

The  United  States  had  many  advantages  over  this  country 
from  the  absence  of  an  international  law  of  copyright,  and  the 
great  disparity  of  interest  which  the  two  countries  would 
respectively  reap  from  such  an  arrangement  has  always  been 
one  of  the  greatest  difficulties  in  the  way  of  any  arrangement 
and  settlement  of  the  question  being  come  to.  Though  the 
works  of  American  authors  are  becoming  increasingly  popular 
in  England,  yet  they  are  far  less  in  demand  here  than  the 
works  of  British  authors  are  in  the  United  States;  and  in 
addition  to  this,  the  reproducer  in  America  has  a  wider  public 
to  provide  for  than  his  rival  in  this  country.  The  American 
publishers  were  themselves  to  a  great  extent  protected  by  their 
custom  in  the  publishing  trade  that  the  man  who  first  re-issued 
any  work  of  an  English  author  retained  a  monopoly  of  future 
productions  from  the  same  pen.  No  other  publisher  would 
interfere  with  him,  and,  practically,  the  only  way  in  which  an 
English  author  could  secure  any  remuneration  was  by  making 
an  arrangement  with  an  American  publisher  whereby  he  agreed 
to  let  the  publisher  have  advance  copies  of  his  work,  so  as  to 
enable  the  publisher  to  secure  the  American  market  in  advance 
of  his  rivals.  Of  course,  it  was  only  writers  of  established 
reputation  who  were  able  to  obtain  even  such  an  arrangement 

3  c 
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as  this,  and,  generally,  the  English  author  was  left  completely 
at  the  mercy  of  the  American  publisher. 

After  numerous  futile  attempts  to  remedy  this  state  of 
affairs,  some  slight  relief  has  been  afforded  by  the  Chace  Act 
of  1891.  Under  this  law  the  restriction  of  copyright  to 
citizens  of  the  United  States  and  persons  resident  there  has 
been  suppressed  (a),  and,  except  for  the  somewhat  paltry  pro- 
vision that  the  fee  to  a  foreigner  on  registration  of  copyright 
is  half  a  dollar  more  than  to  an  American,  the  rights  of 
foreigners  are  assimilated  to  those  of  natives,  provided,  never- 
theless (b),  that  foreigners,  in  order  to  enjoy  the  benefits  of  the 
Act,  must  be  citizens  or  subjects  of  a  foreign  state  or  nation 
which  permits  to  Americans  "  the  benefit  of  copyright  on  sub- 
stantially the  same  basis  as  its  own  citizens,"  or  of  a  state 
or  nation  which  is  "a  party  to  an  international  agree- 
ment which  provides  for  reciprocity  in  the  granting  of  copy- 
right, by  the  terms  of  which  agreement  the  United  States 
of  America  may,  at  its  pleasure,  became  a  party  to  such  an 
agreement "  (c).  . 

Whether  a  state  or  nation  to  which  a  foreigner  belongs 
fulfils  either  of  the*  above-mentioned  conditions  is  not  a  matter 
to  be  determined  by  the  tribunals,  but  by  the  executive,  a 
proclamation  by  the  President  being  conclusive  evidence  in  a 
court  of  justice  that  a  particular  nation  does  comply  with  the 
necessary  conditions  in  the  matter  of  reciprocity  (rf).  Procla- 
mations have  been  issued  with  regard  to  the  following  countries : 
Great  Britain,  Belgium,  France,  and  Switzerland  (1st  July, 
1891);  Italy  (31st  October,  1892);  Denmark  (8th  May, 
1893);  Portugal  (20th  July,  1893);  Spain  (10th  July, 
1895) («);  Mexico  (27lh  February,  1896);  Chili  (25th  May, 
1896);  Costa  Rica  (19th  October,  1899)  ;  Netherlands  (20th 
November,  1899);  and  Cuba  (17th  November,  1903)(/). 

It  would  be  a  mistake  to  suppose  that  there  is  any  analogy 
between  the  American  Chace  Act  and  the  Berne  Convention. 
Under  the  Berne  Convention  the  nationality  of  the  author  is 
of  no  importance ;   provided  the  work  be  published  in  some 


(a)  Sect.  1  of  the  Act  of  1891.    The  Act  has  no  retrospective  operation. 

(b)  Sect.  13  of  the  Act  of  1 891. 

(c)  The  President  of  the  United  States  has  determined  that  the  Berne  Conven- 
tion is  not  such  an  international  agreement  as  is  referred  to  in  this  section.  See 
1  Le  Droit  d'  Auteur,'  1891,  p.  94.  (d)  See  Sect.  18  of  the  Act  of  1891. 

(e)  Since  the  conclusion  of  peace,  the  war  between  Spain  and  America  has  not 
affected  the  position  of  Spain.  No  fresh  proclamation  was  considered  necessary. 
See  exchange  of  Notes  between  the  respective  Governments,  29th  January  and  26th 
November,  1902. 

(/)  Germany  has  a  special  treaty  with  the  United  States  on  the  subject  of  copy- 
right.   Boepost. 
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country  of  the   Union  it  obtains  copyright  throughout  the   .pabtvi. 
Union,  although  the  author  be  not  a  subject  of  the  country  in      United 
which  he  publishes.     In  America  the  person  taking  out  copy-      states. 
right  must   be  a  subject  of  a  "  proclaimed "  country.     For  only  granted 
instance,   a    citizen   of  an   unproclaimed   country  cannot,   byj^j3med°£ 
publishing  simultaneously  in,  say,  Great  Britain  and  America,  countries. 
obtain  American  copyright  (a),  and  citizens  of  unproclaimed 
countries  resident  in  America  would  appear  now  to  be  in  a 
worse  position  than  they  were  before  the  Chace  Act,  and  to  be 
incapable  of  acquiring  American  copyright  there  unless  they 
become  naturalized. 

Again,    under   the   Berne   Convention,  an   author    having  (b)  formalities 
obtained  copyright  in  the  country  of  first  publice.tion  and  com-  SSSaSj  h?w 
plied  with  the  formalities  required  by  the  law  of  that  country  must  be 
obtains  copyright  in  the  other  countries  of  the  Union  without  °      v    ' 
having  to  accomplish  any  other  conditions  or  formalities,  but 
American  law  does  not  recognize  any  copyright  other  than 
American  copyright,  and  the  effect  of  the  Chace  Act  is  merely 
to  permit  foreigners  to  obtain  American  copyright  under  certain 
conditions. 

Whether,  therefore,  a  foreigner  secures  copyright  in  his  work  Difficulties  of 
in  any  or  what  other  country  or  not  is  immaterial — if  he  seeks  ^1^535  in 
protection  in  America  he  must  accomplish  exactly  the  same  America. 
conditions  and  formalities  as  a  native  author,  but  whilst  these 
formalities  are  burdensome  enough  for  the  native,  they  are 
doubly  burdensome  to  the  foreigner.     In  addition  to  registra- 
tion of  the  title  a  deposit  of  copies  of  the  work  must  be 
made  not  later  than  the  day  of  publication  of  the  work  in 
America  or  any  other  country ;  and,  moreover,  if  the  work  to  be 
protected  be  a  book,  photograph,  chromo  or  lithograph,  the 
copies  have  to  be  printed  from  type  set  within  the  limits  of 
the  United  States  (&).     Finally,  every  copy  must  have  inscribed 
upon  it  "  Copyright,  1        ,  by  " — an  inscription 

which,  in  the  case  of  a  work  of  art,  to  most  eyes  will  seem  a 
disfigurement.  To  add  to  the  difficulties  of  painters  and 
sculptors  there  is  a  decision  of  the  Court  of  Appeal,  on 
appeal  from  the  Circuit  Court  of  Massachusetts,  that  repro- 
ductions of  an  original  work  will  only  be  protected  in  America 
if  the  original  itself  have  these  words  inscribed  upon  it  at  the 
time  of  publication  in  a  foreign  country,  even  though  the 
work  be  intended  to  remain  abroad  or  is  in  the  hands  of  a 

(a)  He  might,  however,  assign  his  MS.  to  a  British  publisher  before  publication. 
See  Cxtler,  Smithy  4*  Weaikerleg  on  Musical  and  Dramatic  Copyright. 

(b)  The  actual  printing  may,  however,  be  done  abroad  and  the  book  imported  in 
,  provided  the  type  itself  has  been  set  hi  America.    See  a/Ue,  p.  767. 
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private  purchaser,  and  only  reproductions  are  proposed  to  be 
published  in  America  (a).  According  to  the  same  decision, 
.  the  public  exhibition  of  a  pioture  is  equivalent  to  publication. 

It  will  be  gathered  from  the  above  that  many  difficulties 
lie  in  the  way  of  a  European  author  receiving  protection  for  his 
works  in  the  United  States.  It  is  not  easy  to  arrange  for  a 
simultaneous  publication  on  two  sides  of  the  ocean,  and  in  the 
case  of  periodical  literature  it  is  practically  impossible.  To 
well-known  and  popular  authors  of  the  day  the  "  manufacturing 
clause  "  may  be  a  comparatively  slight  obstacle,  but  publishers 
are  not  likely  to  run  the  risk  of  publishing  an  American 
edition  of  the  work  of  an  unknown  or  unrisen  author,  and 
foreign  photographs  must  go  wholly  unprotected,  since  it 
would  be  impossible  to  transport  the  objects  to  be  photographed 
to  America  in  order  to  "  make  "  the  negative  there. 

At  the  same  time  it  would  be  incorrect  to  say  that  the 
Chace  Act  had  been  productive  of  no  benefit  to  foreign  authors. 
Branch  publishing  houses  have  been  opened  in  America  by 
several  of  the  larger  British  publishing  houses,  and  in  the 
year  1902-03  over  9000  foreign  works  were  registered  at 
Washington  (&),  of  which  the  majority  probably  were  musical 
works,  which,  as  we  have  seen,  do  not  require  to  be  printed 
from  type  set  in  America  (c). 

We  have  pointed  out  the  difficulty  in  securing  copyright  for  a 
foreign  magazine  in  America.  This  difficulty  presses  especially 
upon  the  writers  of  serial  stories,  and  it  has  been  suggested  that 
the  difficulty  may  be  got  over  by  producing  the  book  in 
America  simultaneously  with  the  first  instalment  being  issued 
in  England,  and  producing  also  in  England,  say  eight  copies  of 
the  book  at  a  prohibitive  price — five  for  the  libraries,  the  rest 
for  those  who  like  buying  scarce  articles ;  this  would  be  publi- 
cation simultaneously  of  the  whole  book  here  and  in  America, 
but  not  a  publication  that  would  injure  the  run  in  the  serial. 

There  is  no  doubt  that  the  publication  in  the  columns  of  a 
newspaper  from  type  set  within  the  limits  of  the  United 
States  would  satisfy  the  American  Act  and  afford  a  valid 
protection  of  the  American  copyright,  and  the  author  or  his 
assigns  would  be  left  free  to  publish  in  book  form  if  and  when 
he  desired.     This  is  mentioned  because  undoubtedly  in  many 


(*)  Werkmeitter  v.  Pierce  Jt  Bvehnell,  24  th  Jan.  1896.  See  4  Le  Droit  d'Auteur,' 
1897,  p.  90. 

(b)  •  Le  Droit  d'Auteur,'  1903,  p.  127. 

(c)  It  would  seem  that  in  cases  where  the  illustrations  form  the  chief  value  of  a 
book,  practical  protection  could  be  obtained  by  securing  copyright  for  the  illus- 
trations without  securing  it  for  the  text. 
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cases  new  writers  find   it  much  easier  to   secure   American    PabtVI. 
publication  in  serial  than  in  book  form.  United 

A  question  has  been  raised,  seeing  that  the  Chace  Act  has  StatB8' 
no  retrospective  effect,  as  to  how  far  foreign  authors  are  entitled  How  far 
under  section  5  of  the  Chace  Act  to  American  copyright  in  au7hore 
alterations,  or  revisions  of,  or  additions  to,  their  books  pre-  entitled  to 
viously  published  in  the  States.  The  proviso  to  that  section  ^  alteration*, 
enacts  "  that  the  alterations,  revisions,  and  additions  made  to 
books  by  foreign  authors  heretofore  published,  of  which  new 
editions  shall  appear  subsequently  to  the  taking  effect  of  this 
Act,  shall  be  held  and  deemed  capable  of  being  copyrighted  as 
above  provided  in  this  Act,  unless  they  form  part  of  the  series 
in  course  of  publication  at  the  time  this  Act  shall  take  effect." 
The  opinion  of  Sir  Horace  Davey  (when  at  the  Bar)  and  Mr.  J. 
Holt  was  taken  by  the  Society  of  Authors  (a)  upon  the  point 
whether  British  authors  are  entitled  to  copyright  under 
this  section  in  cases  where  they  have  absolutely  parted  with 
their  English  copyright  in  such  alterations,  revisions,  or  addi- 
tions, or  in  the  books  to  which  they  relate.  The  opinion  was 
as  follows  :  "  English  authors  will,  in  our  opinion,  be  entitled  to 
American  copyright  in  alterations,  revisions,  or  additions  to  their 
books  previously  published  in  the  States,  unless  the  additions 
form  part  of  a  series  or  of  a  work  published  in  parts  in  course 
of  publication  at  the  time  when  the  Act  takes  effect.  Where 
an  author  has  already  parted  with  his  English  copyright  in  such 
alterations  or  additions,  or  in  the  books  to  which  they  relate,  he 
would  not,  in  our  opinion,  be  entitled  to  American  copyright,  un- 
less under  some  special  agreement  or  reservation  in  his  favour." 

The  amendments  of  the  Chace  Act  proposed  since  1891  Proposals  to 
have  been  numerous,  but  the  strong  protectionist  sympathies  JijJJ??^ 
of  the  American  people — and,  in  particular,  of  the  Typo- 
graphical Union — have  hitherto  prevented  any  modification 
of  the  "  manufacturing  clause "  in  the  Act.  There  is  at 
the  present  time  before  Congress  a  proposal  which  seems  to 
have  some  chance  of  passing  into  law,  whereby  books  originally 
published  in  a  foreign  language  may  obtain  copyright  within  a 
year  of  their  first  publication  in  another  country,  but,  whilst 
this  proposal  might  afford  some  measure  of  relief  to  continental 
authors,  it  would  afford  none  to  British  authors. 

The  entry  of  America  into  the  Copyright  Union  would  be  Conventions 
an  event  hailed  with  satisfaction  by  literary  men  throughout and  treatie8- 

(a)  This  Society— founded  with  the  object  of  protecting  the  interests  of  authors 
generally — has  done  excellent  service  in  elucidating  the  copyright  law.  The  Copy- 
right Bills  of  1900  were  promoted  by  the  Society. 
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the  world,  but,  for  the  present,  her  "  manufacturing  clause " 
remains  an  insuperable  barrier.  Nevertheless,  such  an  intelli- 
gent nation  will  surely  sooner  or  later  recognize  that  the 
piratical  editions  of  foreign  works  that  are  sold  in  the  country 
for  a  few  cents  must  prejudicially  affect  her  native  literature, 
and  the  day  when  she  enters  the  Union  will  mark  the  close  of 
many  a  copyright  controversy. 

In  the  year  1902  the  United  States  signed  the  Pan-Ameri- 
can Convention,  but  only  ad  referendum. 

A  treaty  relating  to  copyright  matters  which  has  been  con- 
cluded by  America  with  Germany  is  dated  the  15th  January, 
1892,  and  provides  as  follows  : 

1.  The  citizens  of  the  United  States  of  America  shall  enjoy 
in  the  Empire  of  Germany  the  protection  of  copyright  in 
works  of  literature  and  arts,  and  also  in  photographs  against 
piracy,  on  the  same  legal  basis  with  which  the  subjects  of  the 
Empire  are  treated. 

2.  In  return,  the  government  of  the  United  States  engages 
that  the  President  of  the  Republic  will  make  the  proclamation 
provided  for  by  Art.  13  of  the  law  of  Congress  of  the  3rd 
March,  1891,  with  the  view  of  extending  the  provisions  of  this 
law  to  German  subjects,  as  soon  as  the  Secretary  of  State  shall 
have  received  the  official  communication  of  the  ratification  of 
the  treaty  by  the  legislation  of  the  German  Empire. 

3.  The  present  treaty  shall  be  ratified  at  Washington  as 
soon  as  possible. 

It  shall  come  into  force  three  weeks  after  the  exchange  of 
ratification,  and  shall  only  apply  to  works  not  then  published. 
It  shall  remain  in  force  until  three  months  after  it  has  been 
determined  by  either  of  the  contracting  parties  (a). 

Recently  a  treaty  has  been  concluded  with  China  (b),  by  the 
terms  of  which,  in  consideration  of  obtaining  the  benefits  of  the 
American  copyright  law  in  favour  of  his  subjects,  the  Chinese 
Emperor  undertakes  to  protect  against  infringement  for  a 
period  of  ten  years  from  registration,  upon  the  same  basis 
as  trade  marks  are  protected,  American  books,  prints,  or 
engravings  prepared  specially  for  the  use  and  education  of  the 
Chinese  or  translations  of  works  into  Chinese  ;  but  the  Chinese 
are  to  be  at  liberty  to  print  and  sell  original  translations  into 
their  language  of  all  American  works. 

(a)  This  treaty  causes  a  good  deal  of  dissatisfaction  in  Germany,  and  the  German 
Government  has  been  urged  to  denounce  it     See  under  Germany,  ante,  p.  586. 


1904 


(b)  Dated  the  8th  October,  1903  ;  promulgated  in  the  United  States  13th  January, 
04.     •  Le  Droit  d'Auteur,'  1904,  p.  14. 
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In  the  year  1898  Hawai*  was  annexed  by  the  United  States.     „ 

Hawai 
This  country  possessed  a  copyright  law  dated  the  23rd  June, 

1888,  the  provisions  of  which  were  set  out  in  the  last  edition 

of  this  work,  and  this  law  was  provisionally  kept  in  force  until 

the  14th  June,  1900,  when  a  United  States  law  providing  for 

the  "  establishment  of   a  government  in  Hawai' "  came  into 

force.     This  last-mentioned  law  had  the  effect  of  repealing  the 

Hawal'an  copyright  law  of  1888  (a),  and  apparently  copyright 

in  Hawai  is  now  governed  by  the  laws  of  the  United  States. 

There  has  been  considerable  doubt  as  to  the  position  of  the  Cuba,  Porto 
three  colonies  of  Cuba,  Porto  Rico,  and  the  Philippines,  which,  ^Philip- 
after  the  war  with  America  and  Spain,  ceased  to  be  under  pines. 
Spanish  dominion ;  and,  in  the  case  of  the  Philippines,  at  any 
rate,  this  doubt  seems  still  to  exist. 

These  countries  had  no  special  copyright  laws  of  their  own,  Effects  of 
but  the  Spanish  law  on  the  subject  extended  to  them ;  and,  American 
moreover,  when  Spain  joined  the  Berne  Convention  she  joined  War. 
on  behalf  of  her  colonies  as  well  as  on  behalf  of  herself.     The 
loss  of  these  colonies  to  Spain,  therefore,  endangered  the  rights 
both  of  Spaniards  and  natives,  and  of  authors  publishing  in 
the  various  countries  of  the  Copyright  Union. 

The  rights  of  Spaniards  were  safeguarded  to  some  extent  by  Treaty  of 
the  Treaty  of  Peace  concluded  at  Paris  on  the  10th  December,  Peace* 

1898,  which  came  into  force  on  the  11th  April,  1899.  Art.  13 
of  this  treaty  provides  that  "  the  rights  of  property  secured 
by  copyrights  and  patents  acquired  by  Spaniards  in  the  Island 
of  Cuba,  and  in  Porto  Rico,  the  Philippines  and  other  ceded 
territories,  at  the  time  of  the  exchange  of  the  ratifications  of 
this  treaty,  shall  continue  to  be  respected.  Spanish  scientific, 
literary,  and  artistic  works,  not  subversive  of  public  order  in 
the  territories  in  question,  shall  continue  to  be  admitted  free 
of  duty  into  such  territories  for  the  period  of  ten  years,  to  be 
reckoned  from  the  date  of  the  exchange  of  the  ratifications  of 
this  treaty." 

Spanish  works,  therefore,  published  before  the  11th  April, 

1899,  are  entitled  to  copyright,  under  the  Spanish  law  of  1879, 
for  the  life  of  the  author  and  eighty  years  after,  and  they  are 
admissible  free  of  duty  for  ten  years  from  the  same  date.  The 
Treaty  of  Peace  is,  however,,  silent  as  to  the  rights  of  persons 

(a)  See  a  despatch,  dated  7th  September,  1900,  from  the  British  consul  at 
Honolulu  to  the  Foreign  Office.    '  U  Droit  d'Auteur,'  1900,  p.  157. 
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Part  vi.     other  than    Spaniards  who  have   published  before  the    11th 

United      April,  1899. 
PommSnb.      As  to  Cuba  the  situation  was  a  little  cleared  by  four  ordi- 

nances  published  by  the  military  governor  during  the  period 

military**  °  °f  'be  American  occupation.     The  first  ordinance  (a)  referred 
governor  of    to   deals   with   the  rights   of    foreigners,   and    prescribes   as 
follows  (6) : 

1.  Authors  of  foreign  scientific,  literary,  and  artistic  works, 
their  agents  or  representatives,  shall  enjoy  in  the  island  of  Cuba 
the  protection  conferred  by  the  Spanish  Copyright  Law  of 
10th  January,  1879(c),  for  the  period  during  which  these 
works  are  protected  in  the  country  of  origin,  provided  it  does 
not  exceed  that  prescribed  by  the  said  law,  and  that  the  con- 
ditions required  by  it  and  by  the  Rules  for  its  Execution  (d)  be 
fulfilled. 

2.  The  general  register  provided  by  Art.  33  of  the  above- 
mentioned  law  shall  be  kept  by  the  State  and  Government 
Department. 

3.  Foreign  works  must  be  entered  in  the  general  register. 
For  this  purpose  a  certificate  issued  by  the  competent  autho- 
rity of  the  country  of  origin  of  the  work,  duly  legalized  and 
establishing  ownership  in  favour  of  the  person  seeking  regis- 
tration, should  be  presented. 

4.  The  civil  governors  and  municipal  mayors  shall  not 
suspend  the  performance  or  recitation  of  foreign  literary  or 
musical  works  by  virtue  of  Art.  63  of  the  Rules  for  Execu- 
tion unless  the  person  claiming  such  suspension  establishes 
that  he  is  the  proprietor  of  the  work,  or  the  agent  of  the  pro- 
prietor, by  presenting  the  certificate  of  registration  issued  by 
the  officer  charged  to  keep  the  general  register,  or,  in  default, 
the  agent's  authority. 

5.  Registration  of  foreign  works  shall  be  gratuitous,  and 
proprietors  or  their  representatives  can  obtain,  free  of  cost, 
certificates  of  registration. 

By  the  second  ordinance,  dated  13th  February,  1901,  it  is 
declared  that  for  the  purpose  of  registration  of  foreign  copy- 
rights it  shall  be  sufficient  to  produce  a  document  executed 
in  the  presence  of  a  notary  public  or  other  public  officer 
authorized  to  take  oaths  or  declarations,  provided  the  docu- 
ment contains,  in  full,  the  titles  or  certificates  relating  to  the 
property  delivered  in  the  country  of  origin  of  the  work,  and 

(a)  Ordinance  No.  119,  dated  19th  March,  1900. 

(6)  Translated  from  'Le  Droit  d'Auteur/  1903,  p.  37. 

{e)  See  ante,  p.  623.  (d)  These  are  the  rules  referred  to,  ante,  p.  629, 
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that  the  officer  in  whose  presence  the  document  is  executed     part  vi. 
certifies  that  the  original  certificates  have  been  produced  to  him.     united 

The  third  ordinance,  dated  13th  June,  1901,  deals  with  the  FJ^£™VBt 
rights  of  natives,  and  is  as  follows  (a) :  

1.  Rights  of  property  in  the  matter  of  patents,  copyrights, 
and  trade  marks  duly  acquired  in  Cuba,  the  Island  of  Pirios, 
and  the  Island  of  Guam,  in  accordance  with  the  provisions  of 
the  Spanish  law,  and  which  existed  on  the  11th  April,  1899, 
in  these  islands,  or  any  of  them,  shall  subsist  in  their  integrity 
for  the  entire  periods  for  which  they  have  been  granted :  the 
proprietors  shall  be  protected  and  maintained  in  their  said 
rights,  provided  always  that  the  original  or  duly  certified  copy 
of  the  certificate  of  registration  of  the  trade  mark  or  copyright 
be  deposited  at  the  office  of  the  governor  of  the  island  where 
protection  is  sought  .  .  .  and  the  original  certificate  or  duly 
certified  copy  thereof  shall  be  received  and  deposited  at  the 
office  of  the  governor  of  the  island,  for  all  the  purposes  of  this 
ordinance,  without  the  necessity  for  any  other  certification. 

2.  The  rights  of  property  accorded  by  the  United  States  in 
the  matter  of  patents  (including  designs),  those  concerning  trade 
marks,  prints,  and  labels  registered  at  the  office  of  patents  for 
the  United  States,  and  those  concerning  copyrights  duly 
registered  at  the  office  of  the  Library  of  Congress,  shall  be 
maintained  and  protected  by  the  civil  government  of  the  said 
islands,  provided  that  a  duly  certified  copy  ...  of  the  certifi- 
cate of  registration  of  copyright  ...  be  deposited  at  the  office 
of  the  governor  of  the  island  where  protection  is  desired. 

3.  The  person,  firm,  partnership,  or  corporation  guilty  of 
violating  the  rights  protected  by  virtue  of  the  observance  of 
the  provisions  of  this  ordinance  shall  be  liable  to  the  civil  and 
penal  punishments  created  and  established  by  the  Spanish 
laws  relative  to  the  aforesaid  matters  which  remain  in  force  in 
the  said  islands. 

4.  The  provisions  of  existing  ordinances  in  conflict  with  this 
ordinance  are  revoked. 

The  fourth  ordinance  (dated  26th  February,  1902)  contains 
provisions  as  to  the  form  of  register  prescribed  by  Art.  33  of 
the  Spanish  law  and  paragraph  3  of  the  military  ordinance  of 
19th  March,  1900. 

In  spite  of  the  proclamation  of  the  mdependence  of  Cuba  Cuba  entitled 
these  military  ordinances  seem  to  be  still  in  force,  for  on  the  chace  Act°f 
17th  November,  1903,  the  President  of  the  United  States 
issued  a  proclamation  declaring  that  Cuba  was  a  country  which 

(a)  Translated  from  the  Frencfc  translation  in  '  1*  Droit  d'Antenr,'  19(53,  p.  38. 
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part  vi.    <<  permits  to  citizens  of  the  United  States  the  benefit  of  copyright 

united     on  substantially  the  same  basis  "  as  to  Cubans,  and,  as  we  have 

pJL«I!?La  seen,  there  is  no  copyright  law  in  force  in  Cuba  unless  it  be 

found  m  these  ordinances. 

On  the  12th  April,  1900,  the  United  States  Congress  passed 
a  law  for  the  government  of  Porto  Rico,  and,  by  virtue  of  this, 
apparently  copyright  in  that  country  is  regulated  by  the  United 
States  law  on  that  subject,  but  in  the  Philippines  there  is 
apparently  no  copyright  protection  at  the  present  time,  that 
country  being,  presumably,  still  in  a  belligerent  state. 


Porto  Rico 
and  the 
Philippines. 


Tablb  Showing  the  Duration  of  the  principal  Period  of  Copyright 
Protection  in  the  various  Foreign  Countries  of  the  World. 


Austria 
Belgium  . 
Bolivia     . 
Brasil 
Chili 
Columbia 
Denmark . 
Egypt      . 
Ecuador  . 
Finland    . 
France 
Greece 
Guatemala 
Haiti 

Holland   . 

Hungary  . 
Italy 


Japan 

Luxembourg 
Mexico 
Monaco    . 
Norway    . 
Peru 

Portugal  . 
Roumania 
Russia 
Salvador  . 
Spain 
Si  am 

Sweden    . 

Switserland 
Tunis 
Turkey    . 

United  States 

Venezuela 


80  years  from  death  of  author. 

60  yean  from  death  of  author. 

Id. 

60  yean  from  1st  January  in  year  of  publication. 

5  years  from  death  of  author. 

80  years  from  death  of  author. 

60  years  from  death  of  author. 

(?)  Perpetual. 

50  years  from  death  of  author. 

Id: 

Id. 

15  years  from  day  of  publication. 

Perpetual. 

Life  of  author  and  his  widow  and  20  years  more  if 

there  be  children,  10  yean  if  none. 
50  years  from  publication  or  during  the  life  of 

author,  whichever  shall  be  the  longer. 
50  years  from  death  of  author. 
1st  period  :  life  of  author  or  40  years  from  publi- 
cation, whichever  shall  be  the  longer ;   2nd 

period  :  40  years  {a). 
30  years  from  death  of  author. 
60  years  from  death  of  author. 
Perpetual. 

50  years  from  death  of  author. 
Id. 

20  yean  from  death  of  author. 
50  yean  from  death  of  author. 
10  yean  from  death  of  author. 
50  yean  from  death  of  author. 
25  yean  from  death  of  anthor. 
80  yean  from  death  of  author. 
7  yean  from  death  of  author  or  42  yean  from 

publication,  whichever  shall  be  the  longer. 
50  yean  from  death  of  author  (10  yean  from  death 

of  author  for  works  of  art). 
30  yean  from  death  of  author. 
50  yean  from  death  of  author. 
40  yean  from  publication  or  during  the  life  of 

author,  whichever  shall  be  the  longer. 
28  yean  from  registration,  with  a  further  period  of 

14  yean  on  re-registration. 
Perpetual. 


(a)  During  the  second  period  the  copyright  is  not  exclusive.    The  work  may  be 
reproduced  by  any  one  paying  a  percentage  to  the  proprietor. 
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PART  VII. 

ARRANGEMENTS    BETWEEN 
AUTHORS  AND  PUBLISHERS. 

A  few  remarks  may,  perhaps,  be  here  advantageously  offered  Arrange- 
on  compacts,  arrangements,  and  stipulations  between  authors  JjJJjJjJjJ^ 
and  publishers,  and  we  trust  they  may  prove  profitable  both  to  authors  and 
the  former  and  the  latter.  publishers. 

In  these  days,  when  literature  and  commerce  march  in  open 
array,  and  their  pace  is  so  rapid  and  great ;  when  on  the  one 
hand  a  few  authors  write  for  fame,  some  for  gain,  and  many 
for  both  ;  and  on  the  other  hand  publishers  regard  their  writings 
purely  from  a  commercial  point  of  view,  estimating  their  worth 
(at  least  to  them)  by  the  amount  of  profit  likely  to  accrue 
from  the  publication,  two  antagonistic  parties  frequently  come 
into  contact. 

Authors  who  compose  exclusively  for  fame  are,  on  the 
assumption  that  they  ever  existed,  rapidly  becoming  extinct, 
whilst  those  who  write  for  gain  are  much  on  the  increase.  The 
spirit  of  the  age  is  commerce,  and  almost  every  transaction  of 
the  present  day  is  regarded  in  a  commercial  light  (a). 

Thus  we  have  two  parties  in  opposition :  the  one  estimating 
the  value  of  his  work  in  proportion  to  his  toil  and  labour  in 
its  composition,  the  other  computing  it  in  proportion  as  he 
conceives  the  public  may  become  purchasers.  The  publisher 
could  not  undertake  to  requite  or  recompense  the  author 
according  to  the  degree  of  exertion  employed  by  him;  for 
what  amount  of  drudgery  and  toil  may  not  be  expended  upon 
a  work  which  would  not  even  cover  the  expenses  of  printing 
and   publication?     Publishers  invariably  act  like  merchants, 

(a)  "  Avarice,"  said  Goldsmith,  "  is  the  passion  of  inferior  natures ;  money,  the 
pay  of  the  common  herd.  The  author  who  draws  his  quill  merely  to  take  a  purse, 
no  more  deserves  success  than  he  who  presents  a  pistol,"-*1  An  Inquiry  into  the 
Present  State  of  Polite  Learning,'  chap  x, 
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Part  vii.    whose  principle  is  to  risk  as  little  capital  as  possible,  and  to 
~  replace  thai  with  profit  as  early  as  feasible. 

The  reward  The  reward  due  to  an  author  is  thus  justly  referred  to  by 
authOT.the  Mr-  Serjeant  Talfourd;  "We  cannot  describe  the  abstract 
question  between  genius  and  money,  because  there  exist  no 
common  properties  by  which  they  can  be  tested,  if  we  were 
dispensing  an  arbitrary  reward;  but  the  question  how  much 
the  author  ought  to  receive  is  easily  answered :  so  much  as  his 
readers  are  delighted  to  pay  him.  When  we  say  that  he  has 
obtained  immense  wealth  by  his  writing,  what  do  we  assert, 
but  that  he  has  multiplied  the  sources  of  enjoyment  to  count- 
less readers,  and  lightened  thousands  of  else  sad,  or  weary,  or 
dissolute  hours  ?  The  two  propositions  are  identical,  the  proof 
of  the  one  at  once  establishing  the  other.  Why,  then,  should 
we  grudge  it  any  more  than  we  would  reckon  against  the  soldier, 
not  the  pension  or  the  grant,  but  the  very  prize-money  which 
attests  the  splendour  of  his  victories,  and  in  the  amount  of  his 
gains  proves  the  extent  of  ours  ?  Complaints  have  been  made 
by  one  in  the  foremost  rank  in  the  opposition  to  this  bill  [a 
bill  for  the  extension  of  copyright],  the  pioneer  of  the  noble 
army  of  publishers,  booksellers,  printers,  and  bookbinders,  who 
are  arrayed  against  it,  that  in  selecting  the  case  of  Sir  Walter 
Scott  as  an  instance  in  which  the  extension  of  copyright  would 
be  just,  I  had  been  singularly  unfortunate,  because  that  great 
writer  received  during  the  period  of  subsisting  copyright  an 
unprecedented  revenue  from  the  immediate  sale  of  his  works. 
But,  sir,  the  question  is  not  one  of  reward — it  is  one  of  justice. 
How  would  this  gentleman  approve  of  the  application  of  a 
similar  rule  to  his  own  honest  gains  ?  From  small  beginnings, 
this  very  publisher  has,  in  the  fair  and  honourable  course  of 
trade,  I  doubt  not,  acquired  a  splendid  fortune,  amassed  by  the 
sale  of  works,  the  property  of  the  public — of  works,  whose 
authors  have  gone  to  their  repose,  from  the  fevers,  the  dis- 
appointments, and  the  jealousies  which  await  a  life  of  literary 
toil.  Who  grudges  it  to  him  ?  Who  doubts  his  title  to  retain 
it  ?  And  yet  this  gentleman's  fortune  is  all,  every  farthing  of 
it,  so  much  taken  from  the  public,  in  the  sense  of  the  pub- 
lishers' argument;  it  is  all  profits  on  books  bought  by  that 
public,  the  accumulation  of  pence,  which,  if  he  had  sold  his 
books  without  profit,  would  have  remained  in  the  pockets  of 
the  buyers.  On  what  principle  is  Mr.  Tegg  to  retain  what  is 
denied  to  Sir  Walter  ?  Is  it  the  claim  of  superior  merit  ?  Is 
it  greater  toil  ?  Is  it  larger  public  service  ?  His  course,  I 
doubt  not,  has  been  that  of  an  honest,  laborious  tradesman ; 
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but  what  has  been  its  anxieties  compared  to  the  stupendous  part  vii. 
labour,  the  sharp  agonies,  of  him  whose  deadly  alliance  with 
those  very  trades  whose  members  oppose  me  now,  and  whose 
noble  resolution  to  combine  the  severest  integrity  with  the 
loftiest  genius,  brought  him  to  a  premature  grave, — a  grave 
which,  by  the  operation  of  the  law,  extends  its  dullness  even 
to  the  results  of  those  labours,  and  despoils  them  of  the  living 
efficacy  to  assist  those  whom  he  has  left  to  mourn  him  ?  Let 
any  man  contemplate  that  heroic  struggle,  of  which  the  affect- 
ing record  has  just  been  completed,  and  turn  from  the  sad 
spectacle  of  one  who  had  once  rejoiced  in  the  rapid  creation  of 
a  thousand  characters  flowing  from  his  brain  and  stamped  with 
individuality,  for  ever  straining  the  fibres  of  the  mind,  till  the 
exercise  which  was  delight  became  torture,  girding  himself  to 
the  mighty  task  of  achieving  his  deliverance  from  the  load 
which  pressed  upon  him,  and  with  brave  endeavour,  but  re- 
laxing strength,  returning  to  the  toil,  till  his  faculties  give 
way,  the  pen  falls  from  his  hand  on  the  unmarked  paper,  and 
the  silent  tears  of  half-conscious  imbecility  fall  upon  it — and 
to  some  prosperous  bookseller  in  his  counting-house,  calculating 
the  approach  of  the  time  (too  swiftly  accelerated)  when  he 
should  be  able  to  publish  for  his  own  gain,  those  works  fatal 
to  life ;  and  then  tell  me,  if  we  are  to  apportion  the  reward  of 
the  effort,  where  is  the  justice  of  the  bookseller's  claim  ?  Had 
Sir  Walter  Scott  been  able  to  see,  in  the  distance,  an  extension 
of  his  own  right  in  his  own  productions,  his  estate  and  his 
heart  had  been  set  free ;  and  the  publishers  and  printers,  who 
are  our  opponents  now,  would  have  been  grateful  to  him  for  a 
continuation  of  labour  and  rewards  which  would  have  impelled 
and  augmented  their  own  "  (a). 

Contracts  between  authors  and    publishers  are  not,  as  in  Contracts 
some  countries,  notably  Germany,  regulated  by  any  special J^SKrtand 
law,  but  their  validity,  construction,  and  enforcement  depend  publishers 
upon  the  ordinary  rules  of  law  governing  contracts  relating  to  ^^^ lu 
dealings  with  personal  property.     It  is  always  advisable  that 
they  should  be  in  writing,  and  if  they  are  not  to  be  performed 
within   a  year,   writing   is   necessary   under   the   Statute   of 
Frauds  ( 6). 

{a)  Speech  in  the  Commons,  April  25,  1888,  42  Pari.  Deb.  560. 

(b)  But  a  contract  by  a  printer  to  print,  and  find  the  paper  for  printing  a  number 
of  copies  of  a  work,  is  not  a  contract  for  the  sale  of  goods  within  the  4th  section  of 
the  Sale  of  Goods  Act,  1893  ;  and  the  printer  consequently  may  recover  the  price 
in  an  action  for  work,  labour,  and  materials,  where  the  contract  is  a  verbal  one  ; 
Clay  v.  Yates  (1856),  1  H.  &  N.  73.  And  a  printer  who  is  employed  to  print  certain 
numbers,  but  not  all  consecutive  numbers,  of  an  entire  work  has  a  lien  upon  the 
copies  not  delivered  for  his  general  balance  due  for  printing  the  whole  of  those 
numbers  ;  Blake  v.  McJwlsan  (1814),  3  M.  &  S.  167.    But  it  seems  that  by  the 
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Part  vi l.  In  ^weel  v.  Lee  (a),  it  appeared  that  the  agreement  for 
the  publication  of  a  dictionary  of  legal  practice  was  con- 
tained  in  a  memorandum,  which  was  signed  with  the  initials 
of  the  publisher  and  of  the  author,  and  was  to  the  effect 
that  the  latter  should  receive  £80  a  year  for  five  years, 
and  £60  a  year  for  the  vest  of  his  life  if  he  should  live  longer 
than  five  years.  This  was  held  to  be  void  under  the  Statute 
of  Frauds ;  because,  being  a  memorandum  of  an  agreement 
not  to  be  performed  within  a  year,  no  consideration  was  ex- 
pressed on  the  face  of  it,  and  it  was  without  any  signature 
other  than  the  initials  of  the  parties.  The  plaintiff,  therefore, 
was  not  entitled  to  damages  claimed  to  have  been  sustained  by 
the  failure  of  the  defendant  to  perform  his  agreement  to  pre- 
pare a  new  edition.  Nor,  although  the  contract  was  void, 
could  the  plaintiff,  having  paid  for  several  years  the  sums 
mentioned  in  the  memorandum,  recover  the  money  so  paid  on 
the  ground  of  failure  of  consideration. 

mss.  sent  on       Offer  and  acceptance  are  essential  to  every  valid  contract. 

approval.  jf  an  ftuth0r  sends  his  manuscript  to  a  publisher  on  approval, 
this  is  an  offer  by  the  author  that  the  publisher  shall  have  the 
right  to  publish  on  terms  to  be  agreed  upon,  and  if  the  latter 
publish  without  any  agreement  as  to  the  author  s  remunera- 
tion, the  law  will  imply  a  promise  to  pay  a  reasonable 
price  for  the  work.  What,  short  of  actual  publication, 
amounts  to  an  acceptance  of  an  author's  manuscript  will 
depend  upon  the  circumstances  of  the  case,  but  if  the  pub- 
lisher retain  the  article  and  has  it  put  into  type  and  a  proof 
sent  for  revision  to  the  writer,  the  latter  may  generally  treat 
this  as  an  acceptance  of  his  manuscript  and  sue  the  pub- 
lisher for  the  price,  even  though  the  article  is  never,  in  fact, 

An  action        published  (5), 

™r\?oTl°up-e       If  *&  author  agree  in  writing  to  supply  a  bookseller  or  pub- 
plying  awork  Usher  with  a  manuscript  of  a  work  to  be  printed  by  the  latter, 
furnished.      *&  action  for  damages  can  be  maintained  for  refusing  to  furnish 
the  same  (c),  provided  the  work  be  one  which,  if  published, 

custom  of  trade  a  printer  cannot  recover  for  the  printing  of  a  work  before  the  whole 
is  completed  and  delivered ;  Oillett  v.  Mawman,  1  Taunt.  (1808),  137,  see  also 
Adlard  v.  Booth  (1887),  7  C.  k  P.  108.  A  contract  to  satisfy  the  Statute  of  Frauds 
need  uot  appear  from  one  document,  but  may  be  collected  from  any  number  of 
document*,  provided  they  be  sufficiently  connected;  see  Boydall  v.  Drumwond 
(1811),  11  East  142  ;  Afavor  v.  Pyne  (1825),  3  Bing.  285  ;  Pearce  v.  Gardner  (1897), 
1  Q.  B.  688. 

(a)  (1843),  3  Man.  &  Gr.  452. 

{b)  Macdonald  v.  National  Reriew,  Westminster  County  Court,  16th  May,  1893  ; 
Pall  Mall  Gazette,  17th  May,  1893. 

(c)  Gale  v.  Leckie  (1817),  2  Stark,  N.  P.  C.  107 ;  19  R.  R.  692 ;  the  Court  of 
Chancery,  however,  could  not  compel  him  ;  Clarke  v.  Price  (1819),  2  Wills. 
C.  C.  157. 
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would  not  be  libellous  (a)>  or  would  not  subject  the  author  to    Part  vil 
punishment  (6).  ~ 

Where,  however,  the  author  was  engaged  for  a  certain  sum  Should  the 
to  write  an  article  to  appear,  among  others,  in  a  work  called  ^j^  the 
'  The  Juvenile  Library/  and  before  he  had  completed  his  article,  author  must 
and  before  any  portion  of  it  had  been  published,  the  work  in  wo^kaiready 
which  it  was  to  have  appeared  was  discontinued,  Lord  Chief  done. 
Justice  Tindal  held  that  the  publishers  were  not  entitled  to 
claim  the  completion  of  the  article  in  order  that  it  might  be 
published  in  a  separate  form  for  general  readers,  but  were 
bound  to  pay  the  author  a  reasonable  sum  for  the  part  which 
he  had  prepared  (c). 

Where  a  work  called  the  '  Elements  of  Mechanical  Philo-  Payment  to 
sophy'  was  published  in   parts,  the   agreement  between  the  pJUentaUve 
author  and  publisher  being  that  each  part  should  be  paid  for for  £"*  ?* 
when  issued,  and  after  the  publication  of  a  complete  part  the 
progress  of  the  work  was  interrupted  by  the  death  of  the 
author,  it  was  held  that  the  representatives  of  the  deceased 
author  were  entitled  to  payment  of  the  stipulated  price  of  the 
published  part  (d). 

A  Court  of  Equity  will  not,  however,  decree  specific  perform-  No  specific 
ance  of  an  agreement  to  write  a  book  (e).     It  has  no  power  to  oTa^eement 
go  so  far,  and  were  it  capable  of  making  such  an  order,  there  to  write  book- 
would  be  no  means  of  enforcing  it. 

In  the  case  of  Clarke  v.  Price  (/),  the  defendant,  Mr.  Price, 
entered  into  an  agreement  with  the  plaintiffs,  dated  the  27  th 
of  April,  1814,  "  to  compose  and  write  the  cases  in  the  Court 
of  Exchequer,  commencing  with  Easter  Term,  1814,  and  to  be 

(a)  Lyne  v.  Samwon  Low  Sf  Marston,  '  Times,'  17th  Feb.,  1873. 

{b)  Gale  v.  LecHe,  supra,  and  see  Brook  v.  Wentwortk  (1795),  3  Anstr.  881  ; 
Cowan  v.  MUburn  (1867),  L.  R.  2  Ex.  230  ;  36  L.  J.  (Ex.)  124  ;  16  L.  T.  290.  A 
contract  for  the  publication  of  a  book  which  it  is  unlawful  to  publish  is  not  valid. 
But  where  this  defence  is  set  up,  and  the  work  is  not  produced,  and  no  evidence  of 
its  character  is  offered,  the  jury  are  not  to  pronounce  that  the  book  is  obnoxious  ; 
Gals  v.  Leckie,  supra.  A  printer  cannot  maintain  an  action  against  a  publisher  for 
money  due  for  printing  an  obscene  book  ;  Poplett  v.  StockdaU  (1825),  1  Ryan  &  M. 
337.  But  where  a  printer,  after  printing  part  of  a  book,  received  the  manuscript 
of  the  other  part  and  found  it  to  be  libellous,  it  was  held  that  he  was  not  bound  to 
print  the  libellous  part,  and  was  entitled  to  recover  for  what  he  had  printed ;  Clay 
v.  Yates  (1856),  1  Hurl.  &  N.  73  ;  Lyne  v.  Sampson  Low  4'  Marston,  supra. 

(o)  Planche  v.  Colour*  (1832),  5  Gar.  fc  Fay.  58  ;  on  ap.  8  Bing.  14. 

(d)  Constable  v.  Bob  bison's  Trustees,  14  Fac.  Dec.  166, 1st  June,  1868.  One  judge, 
however,  dissented,  thinking  the  contract  was  one  for  the  entire  work,  and  that  the 
object  of  partial  payment  was  the  accommodation  of  the  author,  and  not  any 
qualification  of  the  original  obligation.  If  a  bookseller  undertakes  to  publish  a 
work  in  parts,  and  before  the  completion  he  dies,  the  subscriber  has  a  claim  upon 
the  estate  to  complete  the  work,  for  otherwise  these  parts  which  he  has  purchased 
upon  the  faith  of  the  work  being  completed  are  useless. 

($)  Specific  performance  of  an  agreement  for  the  sale  of  copyright  (even  though 
personal  chattels,  such  as  stereotype  plates,  printed  sheets,  &c.,  are  included  in  the 
contract)  will  be  decreed  ;  Wto/nbleson  v.  Black  (1836),  1  Jur.  198. 

(/)  (1819),  2  Wills.  C.  C.  157. 
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part  vii.  published  periodically/'  on  the  terms  of  sharing  the  profits  ; 
.  ^^  .^  ^^  agreed  that  the  plaintiffs  should  be  at  liberty  to 
relinquish  the  undertaking  if  they  should  think  it  advisable. 
As  the  first  and  second  volumes  were  published,  the  defendant, 
for  certain  considerations,  assigned  the  copyright  in  them  to 
the  plaintiffs.  Afterwards,  in  1817,  the  terms  of  the  arrange- 
ment were  altered,  and*  the  following  agreement  was  executed  : 
"  Memorandum,  Mr.  Price  agrees  with  Messrs.  Clarke  to  receive 
for  his  interest  in  the  agreement  for  the  Exchequer  Reports, 
dated  the  27th  of  April,  1814,  commencing  at  the  third 
volume,  the  sum  of,  &c.  Mr.  Price  agrees  to  give  any  further 
assignment  of  the  copyright  and  future  interest  to  Messrs. 
Clarke  at  their  expence."  The  defendant  having  subsequently 
entered  into  an  agreement  with  other  publishers,  who  were 
made  defendants,  to  report  the  cases  in  the  Exchequer ;  the 
bill  was  filed,  praying  to  have  a  specific  performance  of  the 
agreements  of  1814  and  1817,  by  permitting  the  plaintiffs  to 
print  and  publish  the  reports  of  cases  in  the  Exchequer  so  long 
as  he  should  continue  to  compose  and  write  them,  upon  the 
terms  of  those  agreements,  and  by  executing  an  assignment  of 
the  copyright;  and  also  praying  an  injunction.  Morris  v. 
Colman  (a)  was  relied  upon.  Lord  Eldon,  C,  dissolved  aa 
injunction  which  had  been  obtained  ex  parte,  apparently 
assuming  that  the  agreement  bore  the  construction  contended 
for  by  the  plaintiffs.  His  lordship  said :  "  The  case  of  Morris 
v.  Colman  is  essentially  different  from  the  present.  In  that 
case  Morris,  Colman,  and  other  persons  were  engaged  in  a 
partnership  in  the  Haymarket  Theatre,  which  was  to  have 
continued  for  a  very  long  period,  as  long,  indeed,  as  the  theatre 
should  exist.  Colman  had  entered  into  an  agreement  which  I 
was  very  unwilling  to  enforce — not  that  he  would  write  for 
the  Haymarket  Theatre,  but  that  he  would  not  write  for  any 
other  theatre.  The  court  could  not  compel  him  to  write  for 
the  Haymarket  Theatre,  but  it  did  the  only  thing  in  its  power 
— it  induced  him  indirectly  to  do  one  thing  by  prohibiting 
him  from  doing  another.  There  was  an  express  covenant  on 
his  part  contained  in  the  articles  of  partnership.  But  the 
terms  of  the  prayer  of  this  bill  do  not  solve  the  difficulty,  for 
if  this  contract  is  one  which  the  court  will  not  carry  into 
execution,  the  court  cannot  indirectly  enforce  it  by  restraining 
Mr.  Price  from  doing  some  other  act.  This  is  an  agreement 
which  expressly  provides  that  Mr.  Price  shall  write  and  com- 
pose reports  of  cases  to  be  published  by  the  plaintiffs.     In 

(a)  (1812),  18  Vee.  487. 
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Morris  v.  Colmcm  there  was  a  decree  directing  the  partnership  Pakt  vii. 
to  be  carried  on,  it  could  not  be  put  an  end  to,  and  it  was  the 
duty  of  the  parties  to  interfere.  But  I  have  no  jurisdiction  to 
compel  Mr.  Price  to  write  reports  for  the  plaintiffs ;  I  cannot, 
as  in  the  other  case,  say  that  I  will  induce  him  to  write  for  the 
plaintiffs  by  preventing  him  from  writing  for  any  other  person, 
for  that  is  not  the  nature  of  the  agreement.  The  only  means 
of  enforcing  the  execution  of  this  agreement  would  be  to  make 
an  order  compelling  Mr.  Price  to  write  reports  for  the  plaintiffs, 
which  I  have  not  the  means  of  doing.  If  there  be  any  remedy 
in  this  case,  it  is  at  law.  If  I  cannot  compel  Mr.  Price  to 
remain  in  the  Court  of  Exchequer  for  the  purpose  of  taking 
notes,  I  can  do  nothing.  I  cannot  indirectly,  and  for  the 
purpose  of  compelling  him  to  perform  the  agreement,  compel 
him  to  do  something  which  is  merely  incidental  to  the  agree- 
ment. It  is  also  quite  clear  that  there  is  no  mutuality  in 
this  agreement." 

Likewise  an  author  cannot,  it  is  thought,  have  specific  per-  No  specific 
formance  of  an  agreement  by  a  publisher  to  publish  the  author's  ^i^^ent 
manuscript  (a).  to  publish. 

But  an  author  may  bind  himself  not  to  write  upon  a  parti-  An  author 
cular  subject,  or  only  for  a  particular  person ;  for  a  bond  or  Sn^eiTnot 
covenant  to  that  effect  would  not  resemble  one  in  restraint  of  to  write  upon 
trade.  »u^lar 

Thus,  in  the  case  quoted  in  Clarke  v.  Price,  where  Colman 
had  contracted  with  the  proprietors  of  the  Haymarket  Theatre 
not  to  write  dramatic  pieces  for  any  other  theatre,  the  Lord 
Chancellor  maintained  that  such  a  contract  was  not  unreason- 
able upon  either  construction,  whether  it  was  that  Mr.  Colman 
should  not  write  for  any  other  theatre  without  the  licence  of 
the  proprietors  of  the  Haymarket  Theatre,  or  whether  it  gave 
to  those  proprietors  merely  a  right  of  pre-emption.  If,  said  he, 
Mr.  Garrick  were  now  living,  would  it  be  unreasonable  that  he 
should  contract  with  Mr.  Colman  to  perform  only  at  the  Hay- 
market Theatre,  and  Mr.  Colman  with  him  to  write  for  that 
theatre  alone?  Why  should  they  not  thus  engage  for  the 
talents  of  each  other  ?  I  cannot  see  anything  unreasonable  in 
this ;  on  the  contrary,  it  is  a  contract  which  all  parties  may 
consider  as  affording  the  most  eligible,  if  not  the  only,  means 
of  making  this  theatre  profitable  to  them  at  all  as  proprietors, 
authors,  or  in  any  other  character  which  they  are  by  the  con- 
tract to  hold  (&). 

{a)  Steren*  v.  Bennlng  (1854),  6  D.  M.  &  U.  223,  229  ;   Warm  v.  livid  ledge  (1874), 
h.  R.  18  Eq.  497,  499. 
(b)  Morris  v.  Colman  (1812),  18  Ves.  437.     In  Montague  v.  Flockttm  (1873),  L.  li. 

3    D 
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Pabt  vii.  But  in  Brooke  v.  ChUty(a)t  where  the  defendant  had  under- 
But  court  taken  not  to  write  or  edit  any  work  upon  the  criminal  law, 
will  not  except  a  work  of  which  the  plaintiff  had  purchased  the  copy- 
there  bean  right,  and  an  advertisement  of  an  edition  of  Burn's  'Justice  of 
m*™1  the  Peace/  by  the  defendant,  had  appeared,  Lord   Brougham 

refused  to  grant  an  injunction,  observing  that  the  defendant 
was  at  liberty  to  write  in  his  closet  what  he  pleased,  and  that 
the  court  would  not  interfere  until  there  was  a  violation  of  the 
alleged  undertaking  by  actual  printing  and  publication. 

So,  when  an  author  sells  the  copyright  of  a  work  (b)  pub- 
lished under  his  own  name,  and  covenants  with  the  purchaser 
not  to  publish  any  other  work  to  prejudice  the  sale  of  it,  it 
seems  that  another  publisher,  who  has  no  notice  of  this  cove- 
nant, may  be  restrained  from  publishing  a  work  subsequently 
purchased  by  him  from  the  same  author,  and  published  under 
his  name,  on  the  same  subject,  but  under  a  different  title,  and 
though  there  be  no  piracy  of  the  first  book  (e). 

If  an  author  undertakes  to  compose  a  work  and  dies  before 
completing  it,  his  executors  or  administrators  are  discharged 
from  the  contract,  for  the  undertaking  was  merely  personal  in 
its  nature,  and  by  the  intervention  of  the  contractors  death 
has  become  impossible  to  be  performed  (d).     And  if  an  author 

16  Eq.  189,  it  was  held  that  a  contract  between  a  manager  of  a  theatre  and  an  actor 
must  be  understood  to  be  for  the  exclusive  services  of  the  latter  during  the  period 
for  which  he  had  been  engaged,  though  there  was  no  express  agreement  that  he 
should  not  act  elsewhere.  The  case  has  been  disapproved  in  Wftittcood  Cttemical 
Co.  v.  Hard  man,  L.  R.  [1891],  2  Ch.  416,  on  the  ground  that  there  was  no  negative 
covenant,  and  cannot  now  be  considered  good  law. 

(a)  2  Cooper's  Cases,  216  ;  see  Brook  v.  Wentirorth  (1795),  3  Anstr.  881. 

(6)  A  contract  for  sale  of  a  copyright  is  enforceable  in  equity ;  ThombUton.  v. 
Black  (1837),  1  Jur.  198. 

(o)  Barf  eld  v.  XichoUon  (1824),  2  Sim.  &  Stu.  1;2I,  J.  (Ch.)  90  ;  25  R.  K. 
144.  But  where,  in  an  action  by  several  plaintiff's  for  piracy  of  copyright,  it 
appeared  that  the  defendant,  the  author,  had  published  the  work  in  question 
pursuant  to  the  conditions  of  a  cognorit  given  by  him  to  one  of  the  plaintiffs  and 
another  person,  in  an  action  for  not  performing  an  agreement  to  write  the  work  in 
question,  it  was  held  that  this  was  a  sufficient  defence  ;  Sweet  et  al.  v.  .1  rckbold 
(1834),  10  Bing.  R.  133  ;  cited  Curtis  on  Copy.  231. 

(d)  Marshall  v.  Broadhurti  (1831),  1  Tyrrh.  349,  by  Lord  Lyndhurst.  So  in 
Cooke  v.  Coleraft  (1773),  2  W.  Bl.  8T>6,  S.  C.  3  Wils.  380,  one  Wm.  Cooke,  the 
plaintiff's  intestate,  being  a  newsman  and  entitled  to  receive  every  morning  thirty 
copies  of  the  *  Daily  Advertiser,*  assigned  his  right  to  the  same,  and  all  other  his 
business  of  a  newsman,  to  the  defendant,  and  covenanted  "  that  he  the  said  Win. 
Cooke  should  not  thereafter  exercise  the  business  of  a  newsman,  but  should  use  his 
utmost  endeavours  to  procure  for  the  said  defendant  his  customers  in  the  said 
business,"  and  in  consideration  of  the  premises,  the  defendant  covenanted  to  pay 
8*.  per  week  to  the  said  Wm.  Cooke,  his  executors,  and  assigns,  during  the 
lives  of  said  William  Cooke  and  Ann  his  wife,  and  the  survivor  of  them  : 
Cooke  died,  and  his  wife  took  out  administration  and  commenced  the  business  of 
a  newspaper  vendor  on  her  own  account :  the  court  held  that  the  administratrix 
was  not  bound  by  the  covenant,  and  grounded  their  judgment  on  the  difference  of 
expression  in  the  two  clauses,  viz.,  that  Cooke  himself,  without  naming  his 
executors,  Ac.,  should  abstain  from  the  business  of  a  newsman,  but  that  the 
payment  was  to  be  made  to  him,  his  executors,  &c,  and  that  this  was  now  payable 
to  the  plaintiff  not  as  wife  but  as  administratrix  of  Wm.  Cooke,  and  was  assets  for 
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becomes  bankrupt  his  trustee  has  no  power  to  compel  him  to    Pabt  vn. 
complete  the  work  (a). 

But  where  no  such  covenant  had  been  entered  into  and  the  independent 
publisher  had  agreed  with  an  author  for  an  edition  of  a  history  £>  JEe^on-" 
to  be  written  by  the  latter,  in  four  volumes,  and  had  obtained  tralTi  author 
subscriptions  for  all  that  could   fall  within  his   edition,  the  publish  a 
court  held  that  the  author  was  at  liberty  to   publish  a  con-  continuation 

or  his  work. 

tinuation  of  the  history  which  embraced  part  of  the  period 
and  also  much  of  the  matter  contained  in  the  last  of  the  four 
volumes  (6). 

An  arrangement  was  entered  into  between  Dr.  Brewster  and  •  The 
Professor  Jameson,  on  the  one  part,  and  an  Edinburgh  publish-  ^u^Xk-ui 
ing  firm  on  the  other  part,  for  the  publication  of  a  work  to  be  Journal.' 
edited  by  the  former,  called  '  The  Edinburgh  Philosophical 
Journal/  the  agreement  to  be  binding  for  five  years,  or  till  the 
termination  of  the  twentieth  number  of  the  journal.  On  the 
title-page  the  journal  was  stated  to  be  "conducted  by  Dr. 
Brewster  and  Professor  Jameson."  After  the  twentieth  number 
had  appeared,  Dr.  Brewster,  having  differed  with  the  firm, 
published  a  prospectus  of  "  No.  1  of  the  '  New  Series  of  the 
Edinburgh  Journal/  conducted  by  Dr.  Brewster,"  whereupon 
the  firm  presented  a  bill  of  suspension  and  interdict  of  a  work 
under  this  title,  on  the  ground  that  they  were  the  proprietors 
of  the  original  journal,  the  publication  of  which  they  intended 
to  continue,  and  that  the  proposed  work  was  an  invasion  of 
their  property.  The  Lord  Ordinary,  on  the  ground  that  the 
copyright  of  the  publication  in  question  was  the  property  of 
the  complainers,  passed  the  bill,  and  granted  the  interdict. 
The  Court  of  Session  recalled  the  interlocutor  as  deciding  the 
question  to  be  discussed  on  the  passed  bill ;  but  at  the  same 
time  remitted  to  pass  the  bill  and  continue  the  interdict  (c). 

Where,  in  1857,  the  defendant,  being  the  proprietor  of  a4  The  London 
weekly  publication,  *  The  London  Journal/  the  price  of  which  ourna ' 
was  Id.,  assigned  his  copyright  and  interest  therein  to  the 
plaintiff  for  £24,000,  and  entered  into  a  covenant  with  the 
plaintiff  that  he  would  not  directly  or  indirectly,  alone  or  in 
partnership  with  any  other  person  or  persons,  engage  himself 
or  be  concerned  in  bringing  out  or  publishing  any  weekly 
periodical  of  a  nature  similar  to  '  The  London  Journal/  selling 

the  payment  of  his  debte  ;  besides,  it  would  be  very  hard,  the  court  said,  to  bar  her 
from  exercising  a  lawful  occupation  for  her  own  livelihood  in  consequence  of  this 
personal  covenant  of  her  husband. 

{a)  Gibson  v.  Carruther*  (1841),  8  M.  &  W.  343. 

\b)  Blackie.  $  (b.  v.  A  Ik  man,  May  26,  1827  ;  5  Sess.  Cas.  719  (N.E.)  671. 

(c)  Constable  v.  Brewster^  3  Scotch  t?e«*s.  Cass.  215. 
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Part  vii.  at  id,  per  copy,  or  commit  any  act  or  default  which  might 
tend  to  lessen  or  diminish  the  sale  or  circulation  of  the  said 
periodical,  or  the  profit  to  be  derived  by  the  plaintiff  from  the 
future  printing  or  publishing  thereof,  and  in  May  1859,  the 
defendant  issued  an  advertisement  announcing  the  publication 
by  him,  on  the  1st  of  June  following,  of  a  daily  newspaper, 
to  be  called  'The  Daily  London  Journal/  and  to  be  sold 
at  Id.,  the  plaintiff  obtained  an  injunction.  The  injunction 
was  appealed  against,  but  without  effect,  Sir  J.  L.  Knight 
Bruce,  L. J.  (dissentiente  Sir  G.  J.  Turner,  L.J.),  confirming  the 
order,  upon  the  plaintiff  undertaking  to  abide  by  any  order  the 
court  might  make  as  to  damages,  and  to  bring  an  action  against 
the  defendant  within  one  week  (a). 
1  London  So  also  in  the  case  of  Clowes  v.  Hogg  (6),  an  injunction  was 

e  y"  applied  for  on  behalf  of  Messrs.  Clowes  and  Messrs.  Wrigley, 
the  proprietors  of  a  magazine  called  '  London  Society/  to 
restrain  the  defendant,  Mr.  James  Hogg,  the  younger,  from 
publishing  a  magazine  under  the  name  of '  English  Society,'  or 
with  a  cover  only  colourably  differing  from  that  used  for  the 
plaintiffs  magazine.  It  was  only  sought  to  restrain  the 
defendants  from  selling  the  Christmas  number  of  his  intended 
magazine  with  a  cover  similar  to  that  used  by  the  plaintiffs. 
'  London  Society '  was  brought  out  by  the  defendant  in  its 
present  form  in  1863,  but  some  time  afterwards  Messrs.  Hogg, 
of  whose  firm  the  defendant  was  a  member,  became  indebted 
to  Messrs.  Wrigley,  paper  makers,  and  a  mortgage  of  the 
magazine  was  executed  as  part  of  an  arrangement  to  pay  the 
debt ;  the  defendant  at  the  same  time  entered  into  a  covenant 
not  at  any  time  to  do,  or  cause  to  be  done,  anything  which 
might  injure  the  said  publication  or  decrease  its  value.  The 
copyright  in  the  magazine  was  subsequently  assigned  to  the 
plaintiffs  absolutely,  subject  to  the  before-mentioned  mortgage. 
The  magazine  continued  to  be  edited  by  the  defendant,  and 
was  published  at  217  Piccadilly.  In  May  1870,  the  plaintiffs, 
under  the  terms  of  their  agreement  with  the  defendant,  gave 
him  three  months'  notice  of  dismissal,  and  informed  him  that 
the  magazine, '  London  Society/  would  in  future  be  published 
by  Messrs.  Bentley,  and  would  be  edited  by  Mr.  Blackburn. 
Upon  this  intimation  the  defendant  proceeded  to  make  arrange- 
ments for  bringing  out  another  magazine,  entitled  '  English 
Society/  and  upon  the  termination  of  his  notice  of  dismissal, 

(a)  Ingram  v.  Stiff  (1859),  o  Jur.  947  ;  33  L.  T.  195. 

(b)  W.  N.  (1870),  V.-C.  M.  268  ;  aee  Hogg  v.  Kirby  (1803),  8  Ves.  115.    And  see 
Sedan  v.  Senate,  cited  2  V.  &  B.  220. 
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he  issued  a  circular  in  terms  almost  identical  with  the  circular  Part  V1T- 
issued  when  the  plaintiffs'  magazine  was  first  published,  and 
which,  it  was  alleged,  contained  expressions  indicating  that  the 
defendant's  magazine  was  a  substitute  for,  or  a  continuation  of, 
the  plaintiffs  magazine ;  and  the  defendant  further  threatened 
that  he  should  endeavour  to  drive  the  rival  publication  out  of 
the  field.  The  defendant  stated  in  his  circular  that  he  had 
ceased  to  be  connected  with  '  London  Society,'  but  proposed  to 
carry  into  the  new  magazine  whatever  knowledge  and  spirit  he 
had  been  able  to  impart  into  the  old  work,  and  announced 
that,  with  the  aid  of  the  well-known  masters  of  the  pen  and 
pencil  with  whom  he  had  so  long  been  associated,  he  proposed 
"  to  continue  all  those  sketches  of  London  society  and  those 
studies  of  English  life  for  which  we  have  won  some  reputation." 
The  covers  of  the  two  magazines  had  a  general  resemblance  in 
colour,  but  the  defendant's  cover  exhibited  the  picture  of  a 
lady  in  the  place  where  a  coat  of  arms  appeared  upon  the 
plaintiffs'  magazine.  Vice-chancellor  Malins  said,  if  the  ques- 
tion had  arisen  between  two  independent  publishers,  he  should 
have  had  some  difficulty  in  deciding  that  the  cover  of  the 
defendant's  magazine  was  so  close  an  imitation  of  that  of  the 
plaintiffs'  as  to  entitle  him  to  an  injunction;  but  as  the 
defendant  had  entered  into  a  covenant  not  to  do  anything  to 
injure  the  magazine  entitled  '  London  Society,'  which  covenant 
he  thought  was  still  in  force  so  long  as  there  was  any  money 
due  upon  the  mortgage,  and  as  the  whole  course  of  conduct 
pursued  by  the  defendant  evinced,  in  his  opinion,  an  evident 
intention  on  the  part  of  the  defendant  to  injure  the  sale  of  the 
plaintiffs'  magazine,  and  to  lead  the  public  to  believe  that  his 
magazine  was  a  continuation  of,  or  a  substitute  for,  the  maga- 
zine of  the  plaintiffs',  he  had  no  hesitation  in  granting  the 
injunction.  But  since  there  had  been  some  amount  of  delay 
by  the  plaintiffs,  in  consequence  of  which  the  defendant  had 
been  induced,  as  he  alleged,  to  expend  a  large  sum  of  money 
in  preparing  the  January  number  for  publication,  he  thought 
it  would  be  right  to  allow  that  number  to  appear  in  its 
intended  form. 

It  sometimes  happens  that  the  original  proprietor's  name 
forms  part  of  the  title  of  a  publication,  as,  for  instance, '  Fraser's 
Magazine,'  c  Walford's  Antiquarian,'  '  Lloyd's  Weekly  London 
Newspaper.'  When  a  paper  bearing  the  name  of  the  original  pro- 
prietor is  assigned  by  him,  the  assignee  acquires  the  right  to  use 
the  original  proprietor's  name  in  connection  with  the  paper,  and 
any  attempt  to  injure  the  property  assigned  will  be  restrained 
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by  the  court.  Thus,  in  Ward  v.  Beeton  (a)  the  defendant  had 
been  the  originator  and  proprietor  of  a  work  called  '  Bee  ton's 
Christmas  Annual.'  In  1869  he  sold  this  and  his  other  works 
to  Messrs.  "Ward,  Lock  and  Tyler,  and  entered  into  a  contract 
with  that  firm,  by  which,  in  return  for  a  certain  salary,  he 
undertook  to  give  all  his  services  to  that  firm.  He  edited 
'  Beeton's  Christmas  Annual '  for  the  firm  for  some  years ;  but 
the  latter,  becoming  discontented  with  the  way  the  work  was 
done,  in  1874  put  it  into  another  writer's  hands.  Thereupon 
the  defendant  issued  an  advertisement  announcing  that  he 
had  nothing  whatever  to  do  with  the  '  Beeton's  Christmas 
Annual'  issued  by  the  plaintiffs,  and  that  he  was  preparing 
his  usual  annual,  which,  under  the  name  of  '  Jon  Duan,'  would 
be  issued  not  by  Messrs.  Ward,  Lock  and  Tyler,  but  by  Messrs. 
Weldon  and  Co.  Upon  these  facts  an  injunction  was  granted  to 
restrain  the  defendant  from  publishing  any  such  advertisements. 

An  author  has  a  right  to  sue  a  publisher  for  breach  by  the 
latter  of  a  publishing  agreement.  An  author  and  publisher 
entered  into  an  agreement  under  which  the  author  was  to 
edit  the  whole  of  the  plays  of  Shakespeare  (to  be  called  the 
'  Temple  Shakespeare '),  and  was  to  write  an  introduction, 
notes,  and  glossary  for  each  play.  The  publisher  was  to  pay 
the  author  a  royalty,  and  the  copyright  was  vested  in  the 
publisher.  One  of  the  clauses  of  the  agreement  was  that  in 
the  event  of  a  cheaper  or  other  form  of  edition  of  any  or 
either  of  the  plays  being  thought  advisable  by  the  publisher 
it  should  form  the  subject  of  an  agreement  with  the  author 
on  similar  pro  rata  terms  to  those  embodied  in  that  agreement. 
Subsequently,  the  publisher  produced  a  '  Temple  Shakespeare ' 
for  schools,  with  notes,  introduction,  and  glossary  written  by  a 
person  other  than  the  author.  The  court  held  this  to  be  a 
breach  of  the  publishing  agreement,  and  on  the  author  bringing 
his  action,  whilst  refusing  an  injunction  restraining  the  publi- 
cation of  the  school  edition,  ordered  a  reference  to  Chambers 
to  assess  the  damages  the  plaintiff  had  suffered  (b). 

When  a  publisher  is  the  absolute  owner  of  the  copyright, 
he  is  entitled,  without  the  consent  of  the  author,  to  publish 
successive  editions  of  the  work  with  additions  and  corrections ; 
and,  in  bringing  out  new  editions,  may  make  such  omissions 
and  other  changes  in  the  original  as  will  not  injure  the  reputa- 
tion of  the  author.  But  such  revision  when  done  by  another, 
cannot   lawfully  be  represented  as  having  been  made  by  the 


(a)  (1875),  L.  R.  19  Eq.  207. 

(h)  GoUancz  v.  Dent  (1903),  88  L.  T.  358. 
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author  of  the  original :    and   if   the  publisher  issues  a  new    Pabt  vH, 
edition  under  the  authors  name  so  incorrect  as  to  be  injurious 
to  the  author's  reputation,  he  renders  himself  liable  to  an 
action  for  damages  (a). 

When,  however,  a  portion  of  the  work  is  written  to  be 
published  under  the  name  of  another,  the  author  would  have 
no  remedy  in  case  of  its  alteration  or  variation  (6).  This  was 
decided  in  Cox  v.  Cox  (c).  The  defendant,  a  house  agent, 
having  prepared  a  book  on  the  sale  of  estates,  applied  to  the 
plaintiff,  a  barrister,  to  correct  the  work,  and  to  supply  the 
legal  matter  necessary  to  complete  it,  for  which  the  plaintiff 
was  to  be  paid  a  certain  remuneration,  according  to  the  number 
of  pages  the  work  might  contain.  "  No  agreement,"  said  the 
Vice-Chancellor  in  passing  judgment,  "  was  come  to  as  to  the 
name  under  which  the  work  was  to  appear.  The  case,  there- 
fore, stood  thus :  The  defendant  said, '  I  am  going  to  write  a 
work,  which  you  shall  correct  and  put  into  shape,  and  a  part 
of  which  you  shall  supply  for  a  certain  remuneration/  If  that 
be  so,  the  plaintiff  was  evidently  in  the  subordinate  position  of 
assisting  in  the  production  of  a  work  which  was  to  come  out 
in  the  name  and  as  the  work  of  the  defendant.  The  work 
would  be  partly  the  defendant's  own  composition,  and  it  would 
be  partly  the  work  of  the  plaintiff ;  but  it  was  to  come  out  as 
one  entire  publication,  and  to  be  paid  for  at  one  uniform  rate. 
The  bulk  of  the  matter  was  apparently  to  be  supplied  by  the 
defendant.  The  plaintiff  employed  himself  in  the  preparation 
of  a  treatise  on  the  law  of  vendor  and  purchaser  and  landlord 
and  tenant,  the  whole  of  which  the  defendant  desired  to  have 
compressed  into  one  printed  sheet.  The  plaintiff,  on  the  other 
hand,  thought  that  no  information  of  value  on  the  legal  inci- 
dents of  the  property  treated  of  could  be  condensed  within 
that  compass,  and  he  extended  this  portion  of  the  work  to 
three  sheets  and  a  half.  The  defendant  then  said :  '  If  you 
will  reduce  this  matter  to  one-half  of  its  present  magnitude,  I 
am  willing  to  print  it ;  if  not,  I  decline  to  print  it  at  all.'  This 
was  an  absolute  rejection  of  the  plaintiff's  contribution,  except 
upon  the  terms  of  reducing  it  in  quantity  to  the  extent  which 
the  defendant  required.     The  plaintiff,  on  the  other  hand,  was 

(a)  See  Archbold  v.  Siceet  (1832),  1  Moo.  &  Rob.  162  ;  5  Car.  &  Pay.  219. 

(b)  The  name  of  the  editor  appearing  upon  the  title-page  forms  no  part  of  the 
title  ;  and  the  Master  of  the  Rolls  refused  to  restrain  by  injunction  the  proprietors 
of  a  journal  from  omitting  the  publication  of  the  editor's  name  on  the  title-page, 
although  the  agreement  between  the  proprietors  and  editor  provided  that  the  title 
of  the  journal  should  not  be  altered  without  mutual  consent ;  Crookes  v.  Petter 
(1860),  6  Jut.  1131  ;  3  L.  T.  225. 

{c)  (1856),  11  Hare,  118. 
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Pabt  vii.  resolved  that  the  whole  should  be  printed  or  none.  There 
was  at  this  point  of  the  transaction  great  difficulty  in  the  way 
of  any  arrangement.  The  defendant  said, '  I  will  have  only 
one  sheet  and  three-quarters  of  legal  matter/  The  plaintiff 
insisted  that  he  should  have  three  sheets  and  a  half,  or  none. 
Then  what  followed?  The  plaintiff  looked  over  the  manu- 
script again,  but  did  not  reduce  it  to  the  required  dimensions ; 
and  the  defendant,  although  it  had  not  been  so  reduced,  took 
the  manuscript  in  the  state  in  which  it  had  been  left  (which 
he  could  only  have  been  entitled  to  do  under  the  contract),  and 
he  began  to  print  the  work.  The  plaintiff  proceeded  to  correct 
the  proof  sheets ;  but  (as  he  states),  when  he  began  to  find 
that  the  legal  portion  of  the  work  was  introduced  in  a 
mutilated  form,  he  intimated  his  refusal  to  consent  to  any 
alteration ;  and  in  this  state  of  things  the  application  is  made 
for  the  injunction.  I  have  stated  what  appears  to  me  to  be 
the  substance  of  the  contract  between  the  parties,  up  to  the 
time  of  the  discussion  as  to  the  space  which  the  legal  matter 
should  occupy ;  and  that  contract  the  plaintiff  has,  by  the 
fourteenth  paragraph  of  the  bill,  treated  as  subsisting,  for  he 
thereby  claims  £60  as  the  unpaid  part  of  the  remuneration  on 
the  whole  contract.  On  the  other  hand,  the  defendant,  having 
taken  the  manuscript  and  used  it,  cannot,  I  think,  dispute  his 
liability  to  pay  for  it,  according  to  the  terms  of  the  contract. 
But  that  would  be  a  question  for  a  court  of  law.  Something 
was  said  with  regard  to  the  possible  effect  of  the  alteration  of 
the  plaintiffs  portion  of  his  work,  as  affecting  his  reputation  ; 
but,  as  it  was  held  in  Sir  James  Clarke's  case  (a),  the  possible 
effect  on  reputation,  unless  connected  with  property,  is  not  a 
ground  for  coming  to  this  court,  though  it  may  be  an  ingredient 
for  the  court  to  consider  when  the  question  of  a  right  of  pro- 
perty also  arises.  ...  A  serious  question  was  then  adverted 
to — but  it  is  one  which  does  not  arise  in  this  case — how  far  a 
party  who  had  purchased  a  manuscript  has  a  right  to  alter  it, 
and  produce  it  in  a  mutilated  form  ?  How  far,  in  a  case  in 
which  the  property  has  completely  passed,  it  is  to  be  assimi- 
lated to  a  case  of  goods  sold  and  delivered,  and  thenceforward 
in  the  complete  dominion  of  the  purchaser?  A  qualified 
contract  may  be  made ;  an  essay  may  be  supplied  to  a  magazine 
or  an  encyclopaedia,  on  the  understanding  that  it  is  to  be 
published  entire ;  and  it  may  be  accepted  by  the  editor,  and 
paid  for  as  what  it  purports  to  be.  In  the  instance  of  an 
essay  which  had   been  accepted   in  that  shape,  the  question 

{ft)  ClarTte  v.  Frermnn  (1X50),  11  Beav.  112. 
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might  arise  whether  any  curtailment  could  be  allowed  under    Part  vii. 

that  special  contract.     But   here  there   is   no   such    special 

contract.     The  contract  is,  that  the  plaintiff  shall  supply  the 

defendant  with  the  matter  which  is  required,  in  such  a  form 

as  to  enable  the  defendant  to  publish  it  as  his  own.     I  can 

find  no  circumstances  from  which  any  such  special  contract  as  I 

have  mentioned  can  be  inferred.     The  plaintiff  has,  indeed, 

sought  to  make  it  a  stipulation  that  his  contribution  of  the 

legal  materials  shall  not  be  published  otherwise  than  entire ; 

but  this  stipulation  has  no  foimdation  in  the  original  contract, 

upon  which  his  case  rests.     It  may  well  be  that  this  part  of 

the  work  may  suffer  in  value  from  the  alterations  made  by  the 

defendant,  but  no  one  will  probably  expect  to  find  the  law  set 

forth  with  any  great  amount  of  precision  in  a  work  issued  by 

a  house  agent  for  the  guidance  of  his  customers  in  dealings  of 

a  simple  character.     If  any  such  mistakes  should  occur  in  the 

legal  portion  of  the  work,  as  the  plaintiff  apprehends,  he  will 

have  the  remedy  in  his  own  hands,  by  correcting  the  errors  in 

a  subsequent  work,  in  which  he  may  publish  his  treatise  in  a 

distinct  form. 

The  plaintiff  would  have  had  this  right  by  analogy  to  the 
principle  that  a  publisher  acquiring  from  an  author  a  right 
to  publish  a  treatise  in  a  particular  work,  such  as  in  the 
1  Encyclopaedia  Britannica/  would  not  be  entitled  to  make  the 
publication  in  another  work  not  embraced  in  the  contract,  nor 
to  publish  generally  beyond  his  licence  (a).  But  it  must  be 
borne  in  mind  that  the  opportunity  of  correcting  the  errors  by 
separate  publication  could  not  have  arrived  until  the  expiration 
of  twenty-eight  years  from  the  first  publication. 

We  have  already  considered  (b)  how  far  and  to  what  extent  Where  no 
editors  of  newspapers  are  entitled  to  make  alterations  in  com-  ^^J^of 
munications  made  to  them  and  articles  sent  for  insertion.    The  copyright 
same  principle  is  applicable  in  the  case  of  authors  and  pub-  J^im,01 
lishers.     But  it  may  be  well  to  mention  here  that  it  is  appre- 
hended that  where  the  copyright  in  a  work  is  sold  outright, 
and  there  is  no  express  agreement  to  publish  the  same,  the 
.proprietor  may  decline  to  publish,  notwithstanding  that  the 
author  may  fail  by  reason  of  this  to  acquire  additional  reputa- 
tion.    The  author  should  have  made  the  publication  by  the 
purchaser  part  of  the  agreement  had  he  considered  this  material 
to  his  interests. 

(a)  Stewart  v.  Black,  9  Sees.  Cass.  3nd  Series,  1026  ;  cited  Phillips  on  Copy.  178. 
As  to  bookseller's  lien  on  the  copyright  for  his  disbursements,  see  Brook  v. 
Wentitwrth  (1795),  8  Anstr.  881. 

(b)  Chapter  Newspapers,  ante,  p.  2."»2. 
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part  vii.        It  is  more  questionable,  however,  to  what  extent  the  pro- 
To  what         prietor  of  a  periodical  could  delay  publication  where  he  had 
ex.u?t  P™_     acquired  the  copyright  under  the  18th  section  of  the  Copyright 
periodical       Act,  1842,  for  here,  as  the  duration  of  right  in  the  owner  of 
puWication  of  fc^e  psriodical  i*  limited,  and  the  twenty-eight  years  would  run 
article.         from  the  time  of  publication,  the  author  might  argue  that,  as 
by  the  action  of  the  owner  of  the  periodical,  his  right  to 
separate    publication   was   indefinitely  postponed,   there   was 
An   implied   understanding   that  the   publication   should   be 
forthwith. 
Alterations  in      In  an  important  case  recently  tried,  the  subject  as  to  altera - 
aMUnee  of     tion  °^  a  wor^  by  the  assignee  of  a  publisher,  and  the  consequent 
owner  of        effect  on  the  reputation  of  the  author,  was  considered.     Mr. 
copyng  t.      si(jney  i^  sought  to  restrain  Mr.  Gibbings  from  publishing  as 
a  new 'and  complete  work  of  the  author,  with  the  date  1892 
on  the  title-page,   mutilated    copies   of  'The   Life  of  Lord 
Herbert  of  Cherburg/  prepared  by  the  author  for  Mr.  Nimmo 
in  1886,  and  issued  by  him  in  that  year.     The  court  declined 
to  interfere  on  an  interlocutory  application,  and  intimated  that 
Mr.  Lee's  only  remedy  was  for  a  libel  against  Mr.  Gibbings. 
It  seems  that  Mr.  Nimmo  having  sold  395  copies  to  the  public, 
sold  the  rest  of  the  issue  to  Mr.  Gibbings  as  a  remainder,  which 
Mr.  Gibbings  issued  as  a  new  book,  with  the  date  1892,  omitting 
the  introduction  and  the  index. 

There  can  be  no  doubt  that  such  an  issue  was  calculated  to 
damage  the  reputation  of  the  author,  for  apart  from  the  question 
of  mutilation,  no  opportunity  was  afforded  him  of  introducing 
matters  having  reference  to  the  life  in  question  which  might 
have  come  to  his  knowledge  since  the  appearance  of  the  first 
issue.  Mr.  Justice  Eekewich,  in  his  judgment,  said :  "  The 
legal  side  of  the  case  is  one  of  considerable  interest,  and  not  at 
all  free  from  difficulty.  I  regard  the  defendant  for  this  pur- 
pose as  the  owner  of  the  copyright  of  this  work.  He  is  not,  I 
am  aware,  the  owner  of  the  copyright,  but  he  has  purchased 
the  unpublished  sheets  of  the  plaintiffs  work,  and  as  regards 
these  unpublished  sheets  he  stands  in  Mr.  Nimmo's  place,  and 
is  the  owner  of  the  copyright  (a).  He  has  Mr.  Nimmo's  assent 
to  their  publication.  He  has  even  Mr.  Nimmo's  assent  to  the 
publication  in  the  present  form,  and  he,  therefore,  though 
having  no  right  to  multiply  copies  in  the  sense  of  printing 
further  copies  and  publishing  anything  else  but  these  sheets, 
can  deal  with  these  sheets  as  he  pleases,  provided  he  gives  the 

(a)  This,  we  smbmit  with  deference,  is  too  broad  a  definition  of  Mr.  Gibbings* 
rights. 
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plaintiff  no  cause  to  complain.  He  thinks  fit,  that  is  to  say»  P**T  VII. 
he  finds  it  convenient  to  his  trade,  to  publish  the  plaintiffs 
work  in  a  mutilated  form.  The  word  '  mutilated  '  may  or  may 
not  imply  something  in  derogation  of  the  work,  or  of  the 
defendant's  manipulation  of  it ;  but  strictly  speaking  the  form 
is  mutilated.  The  index  is  left  out.  I  do  not  myself  attribute 
very  great  importance  to  that  in  such  a  work  as  this,  but  I 
only  speak  for  myself  in  saying  that.  There  are  other  parts 
left  out,  including  the  introduction,  and  I  should  certainly  say 
that  the  omission  of  the  introduction  to  such  a  work  as  this 
was  very  nearly  leaving  out  the  principal  part  of  the  work. 
Then  the  date  is  altered,  so  as  to  give  the  impression  that  it  is 
a  new  work.  I  am  told  that  is  not  so ;  that  nobody  would 
suppose  that  was  a  work  published  in  1892  because  the  figures 
'  1892  '  are  on  the  title-page.  I  suppose  that  there  are  some 
people  who  would  regard  1892  as  meaning  nothing.  I  con- 
fess to  be  amongst  them  who  have  regarded  it  as  meaning  that 
the  work  was  published  in  1892  and  not  in  1886  ;  but  that  is 
a  question  of  injury  to  the  plaintiff  to  which  I  will  come 
presently,  and  not  otherwise  a  mutilation  of  the  plaintiff's 
work.  The  omission  of  the  introduction  does  seem  to  me  to 
be  a  very  cogent  instance  of  mutilation.  Is  the  defendant 
entitled  to  do  that  ?  There  is  no  law  compelling  a  man  to 
publish  the  whole  of  the  work  because  he  has  the  copyright 
in  the  whole.  Nor  can  he  be  prevented  from  publishing 
extracts  from  the  work.  Whether  it  is  right  for  him  to  pub- 
lish extracts  without  saying  they  are  extracts,  or  whether  he 
can  publish  a  work  in  a  mutilated  form  without  indicating  in 
the  least  that  there  has  been  that  mutilation,  is  a  question,  to 
my  mind,  of  some  difficulty. 

"  The  question  resolves  itself  into  this :  Does  he  thereby 
injure  the  author's  reputation  ?  For  that,  what  is  the  author's 
remedy  at  law  ?  His  remedy  in  law  is,  I  think,  undoubtedly 
libel  or  nothing.  Injury  to  reputation  is  the  foundation  of  the 
remedy  in  an  action  of  libel.  It  is  what  you  have  to  prove  in 
order  to  get  your  damages,  and  if  one  endeavoured,  which  I  am 
not  intending  to  do,  to  frame  the  innuendo  in  an  action  of 
libel  by  the  plaintiff  against  the  defendant,  it  would  necessarily 
point  to  the  injury  of  the  reputation  of  the  author  hereby 
informing  the  public  that  this  mutilated  work  was  really  the 
work  of  the  plaintiff,  whereas,  in  fact,  his  work  was  something 
far  superior,  and  that  this  would  be  discreditable  to  him.  That 
would  be  necessarily  the  general  line  of  complaint. 

"  It  comes,  therefore,  to  a  question  on  this  part  of  the  case 
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Part  vii.  whether  I  ought  to  grant  an  injunction  now  to  restrain  a  libel 
before  that  question  has  been  before  a  jury,  which  is  the 
avowedly  proper  tribunal  for  the  purpose  of  determining 
whether  a  libel  exists  or  not.  The  jurisdiction  of  the  court  to 
restrain  a  libel  is  undoubted.  It  has  been  affirmed  over  and 
over  again,  even  in  those  cases  in  which  the  court  has  refused 
to  grant  an  injunction,  in  particular  the  last  case  of  Bannard  v. 
Pcrryman  (a).  Of  late  years  there  has  been  no  such  thing  as 
an  injunction  to  restrain  a  libel  except  in  the  recent  case,  where 
Mr.  Justice  Chitty  distinguished  trade  libels  from  other  libels, 
and  granted  an  injunction  (b),  a  decision  with  which,  within 
the  last  week  or  two,  I  have  had  occasion  to  express  my  entire 
concurrence  (c).  But  with  that  exception,  as  far  as  I  know, 
the  court  has  not  of  late  granted  an  injunction  to  restrain  a 
libel  before  the  point  has  been  submitted  to  a  jury,  in  other 
words,  an  interlocutory  application. 

"  Now  ought  this  to  be  an  exceptional  case  ?  I  see  no  reason 
for  making  an  exception  in  favour  of  a  case  such  as  this.  The 
balance  of  convenience  does  not  seem  to  me  to  point  in  favour 
of  granting  an  injunction,  because,  though  the  sale  of  the  work 
will  no  doubt  go  on,  and  though  if  it  goes  on  it  is  injurious  to 
the  plaintiffs  reputation — the  injury  will  be  continued — yet 
the  injury  must  to  a  great  extent  be  done  by  the  mere  publi- 
cation, and  after  all  success  in  the  ultimate  result  would  be 
quite  satisfactory  to  the  plaintiff.  I  mean,  if  it  were  eventually 
determined  that  the  plaintiff  was  right  and  could  sustain  an 
action  of  libel  against  the  defendant  by  reason  of  this  publi- 
cation, then,  not  by  the  damages  awarded,  but  by  the  mere 
verdict  of  the  jury,  he  would  have,  I  will  not  say  rehabilitated, 
but  maintained  his  reputation  at  the  level  at  which  it  before 
existed.  It  cannot  be  suggested  that  the  mere  sale  of  a  few 
copies  more  or  less  would  place  him  in  any  worse  position  if 
eventually  he  succeeded,  and  of  course,  if  he  did  not,  then  he 
has  no  reason  to  complain. 

"  Now,  on  the  balance  of  convenience,  I  think  I  ought  not 
to  grant  an  injunction,  especially  it  being  of  course  understood 
that  I  express  no  opinion  whether  it  is  a  libel  or  not.  That 
is  really  the  reason  why  the  court  in  these  cases  does  not  grant 
an  injunction,  because  if  it  granted  an  injunction,  or  even  if 
it  refused  it  on  any  other  ground  than  the  one  I  have  men- 
tioned, the  court  would  be  obliged  to  express  an  opinion,  that 

(a)  [1891],  2  Ch.  269. 

.(ft)  (Ward  v.  Mart  hall  [1892],  1  Ch.  571. 

(c)  Pink  v.  Federation  of  Trades  (1892),  67  L.  T.  258. 
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the  court  ought  not  to  express  an  opinion  on  a  matter  that  is    Part  vl1-' 
to  be  left  to  a  jury. 

"  But  the  plaintiff's  case  has  been  put  by  Mr.  Renshaw  on 
another  ground,  which  strikes  me  as  extremely  deserving  of 
attention,  though  I  do  not  think  I  ought  to  grant  an  injunction 
on  that  ground  at  the  present  moment.  He  says  this  is  like 
the  case  of  Clarke  v.  Freeman  (a),  and  Clarke  v.  Freeman  may  be 
considered  for  this  purpose  as  decided  quite  differently  from 
the  way  in  which  it  was  decided.  In  that  I  follow  him.  I 
do  not  think  that  after  the  observations  of  Vice-Chancellor 
Malins,  Lord  Cairns,  and  Lord  Selborne  on  that  case,  I  ought 
to  hesitate  to  regard  it  as  really  erroneously  decided,  and  I  do 
not  think  that,  having  regard  to  Lord  Cairns's  observations  on 
p.  310  of  the  second  Chancery  Appeals  in  the  case  of  Maxwell 
v.  Hogg  {b\  I  ought  to  doubt  what  the  proper  decision  should 
have  been  in  Clarke  v.  freeman,  or  on  what  ground  that  proper 
decision  would  have  been  rested,  because  he  says — distinctly 
speaking,  be  it  remembered — in  the  Court  of  Appeal:  'It 
always  appeared  to  me  that  Clarke  v.  Freeman  might  have  been 
decided  in  favour  of  the  plaintiff  on  the  ground  that  he  had 
a  property  in  his  own  name/  The  question  of  whether  a  libel 
was  a  fit  subject  for  an  injunction  either  on  motion  or  at  the 
trial  was  not  discussed  in  Clarke  v.  Freeman.  It  is  not  discussed 
by  Lord  Cairns,  it  is  not  discussed  by  Lord  Selborne,  and  it  is 
not  discussed  by  Vice-Chancellor  Malins,  but  they  disapprove 
of  the  decision,  and  Lord  Cairns  says  because  the  plaintiff  had 
a  property  in  his  own  name,  the  name  was  invaded  by  the 
actions  of  the  defendant,  and  the  plaintiff  could  therefore 
restrain  the  defendant  from  doing  what  he  did  on  that  ground. 
That  is  entirely  independent  of  libel. 

"  Now,  can  I  decide  this  case  on  that  ground  in  favour  of 
the  plaintiff?  I  think  not,  and  I  think  not  because  when  you 
come  to  test  that  argument,  according  to  my  present  opinion, 
you  really  come  back  again  to  the  question  of  libel  in  this 
case,  though  you  would  not  have  done  so  in  Clarke  v.  Freeman. 
The  plaintiff's  case  on  this  part  of  it  is,  '  The  defendant  is 
publishing  as  my  own  what  is  not  my  own ;  that  is  to  say,  I 
am  the  author  of  an  entire  book,  the  defendant  is  publishing 
only  part  of  it,  and  such  part  that  really  he  is  not  publishing 
my  work  at  all ;  he  is  bringing  out  what  I  never  sanctioned  as 
my  work,  and  which  cannot  be  fairly  represented  as  my  work, 
and  therefore  I  complain  of  him  using  my  name  in  connection 

(a)  (1850),  11  Beav.  112. 

(b)  (1867),  2  Ch.  App.  807. 
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Part  vii.  with  a  book  that  is  not  mine.1  It  comes  back  to  this  :  Is  the 
book  the  plaintiffs  or  not  ?  It  is  avowedly  only  part  of  it ;  but 
is  it  such  a  substantial  part  of  it  that  it  may  be  fairly  called 
the  plaintiff's  ?  It  is  so  unless  the  mutilations  are  such  as  to 
give  the  plaintiff  a  right  of  action  for  libel.  So  that,  try  it  as 
you  will,  it  comes  back  to  the  same  point,  and  I  think,  there- 
fore, I  should  be  doing  wrong  in  seizing  hold  of  the  doctrine,  not 
of  Clarke  v.  Freeman,  but  which  ought  to  have  been  supported 
in  Clarke  v.  Freeman,  to  give  the  plaintiff  relief  which  ought,  on 
the  other  hand,  to  be  denied  him,  because  he  is  really  bringing 
an  action  of  libel.  I  therefore,  on  those  grounds,  must  refuse 
the  motion,  without  expressing  any  opinion  whether  what  has 
been  done  is  injurious  to  the  plaintiff's  reputation  or  not. 

"  This  is  really  the  whole  question  in  the  case.     If  the  case 
is  tried  out,  there  is  nothing  else  to  be  tried,  and  therefore  the 
proper  way  to  deal  with  the  costs  is  to  make  the  costs  of  both 
parties  costs  in  the  action  "  (a). 
Where  agree-       Where  the  agreement  is  for  the  exclusive  publication  of  a 
^medf°r  *  sP*cified  number  of  copies,  that  number  only  can  be  printed 
number  of      and  sold,  and  until  their  sale  the  author  cannot  revoke  the 
copies.  authority  given  to  the  publishers,  or  himself  publish  the  work. 

An  agreement  that  the  publisher  shall  publish  a  second 
edition,  if  demanded  by  the  public,  and  print  as  many  copies 
as  they  can  sell,  gives  them  the  right,  when  such  demand 
arises,  to  publish  and  sell  as  many  copies  as  can  properly  be 
considered  to  belong  to  that  edition,  and  to  prevent  the  author 
or  any  other  person  from  publishing  until  such  copies  shall  be 
sold  (6). 
Agreements  The  publisher  is  bound  to  observe  the  terms  of  the  contract 
publication?  between  himself  and  the  author  as  to  the  manner  and  style  of 
the  publication,  and  the  price  at  which  it  shall  be  issued  to 
the  public,  but  if  the  price  at  which  the  work  is  to  be  sold  be 
not  fixed  by  the  agreement,  or  otherwise  arranged  by  the 
author  and  publisher,  the  latter  is  the  proper  person  to  deter- 
mine the  same.  At  the  same  time,  he  would  not  be  permitted 
to  fix  upon  a  style,  or  sell  at  a  price,  which  would  be  clearly 
injurious  either  to  the  literary  reputation  or  the  pecuniary 
interests  of  the  author  without  his  consent. 

When  neither  the  time  during  which  the  publication  is  to 

(a)  Verbatim  leport  in  'The  Athenaeum1  of  Aug:.  13,  1892;  reported  also  67 
L.  T.  263.  With  great  deference  we  consider  the  decision  in  Lee  v.  Gibbings  to 
be  open  to  grave  objections.  In  Drnmnwnd  v.  Artemiu  (1894),  60  Fed.  Rep. 
( Amer. )  339,  the  American  Courts  restrained  the  publication  of  a  garbled  edition 
of  Prof.  Drummond's  lectures,  though  the  lectures  had  no  copyright  in  America, 

(b)  Pulte  v.  Derby,  5  McLean  (Amer.)  328. 
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last,  nor  the  number  of  editions  or  copies  to  be  published,  is  part  vh. 
specified,  the  publisher  is  not  bound  to  publish  more  than  the 
first  edition ;  and  the  author,  by  giving  proper  notice,  may 
end  the  contract  and  prevent  the  publication  of  any  further 
editions  (a).  But  the  publisher  is  at  liberty  to  continue 
publishing  successive  editions  on  the  terms  of  the  contract 
until  the  receipt  of  such  notice ;  and  the  author  is  not  entitled 
to  restrain  the  publication  or  sale  of  any  edition  on  which  the 
publisher  has  incurred  expense  before  receiving  notice  to  end 
the  agreement  (6). 

After  an  author  has  parted  with  the  copyright  in  a  book,  he  After  parting 
is  not  at  liberty  to  reproduce  substantially  the  same  matter  in  ^ght^author 
another  work.     Even  in  the  absence  of  any  special  agreement,  cannot  re- 
the  second  publication  would  be  an  infringement  of  the  copy-  nlatteiTin  al- 
right in  the  first  (c).  other  book. 

A  writer  agreed  with  a  publisher  to  edit  a  translation  of 
Montaigne,  adding  notes  and  a  biographical  sketch  of  the 
author,  for  a  particular  sum,  which  was  to  be  increased  by 
other  sums  as  further  editions  should  be  published.  It  was 
intended  that  the  publisher  should  have  the  sole  right  of 
multiplying  copies  of  the  work,  but  there  was  no  assignment 
to  him  of  the  copyright.  After  the  publisher's  death,  his 
widow  and  executrix,  with  the  author's  knowledge  and  assent, 
registered  the  copyright  in  her  own  name.  On  the  publication 
of  a  fresh  edition,  the  widow  paid  the  author  money,  and  gave 
him  copies  of  the  work  on  the  same  terms  as  were  contained 
in  the  agreement  made  with  her  husband  in  his  lifetime,  and 
on  three  occasions,  when  the  author  claimed  remuneration  on 
those  terms,  she  did  not  repudiate  all  liability,  but  disputed 
merely  the  amount.  This  was  held  to  be  evidence  from  which 
a  jury  might  infer  an  agreement  on  the  part  of  the  widow  to 
remunerate  the  author  on  the  same  scale  as  in  the  agreement 
with  her  husband,  in  consideration  of  the  author  assenting  to 
her  registering  the  copyright  in  her  own  name  (rf). 

Where  the  executor  and  son  of  a  deceased  author,  in  reply  Warranty  on 
to  an  offer  from  a  publishing  house  relating  to  one  of  his  ^t°f  °°l>y" 
father's  works,  replied  that  he  would  be  happy  to  treat  with 
them  "  respecting  the  copyright "  in  it ;  and,  in  another  letter, 

{a)  Reade  v.  Bentley  (1857),  3  E.  &  J.  271  ;  4  Id.  056;  Warns  v.  Routledge 
(1874),  L.  R.  18  Eq.  497.  In  this  last  case  it  was  held  that  no  agreement  could  be 
implied  on  the  part  of  the  author  not  to  bring  out  a  second  edition  until  all 
the  first  edition  was  Bold. 

(b)Reade  v.  Bentley,  supra. 

[c)Rooney  v.  Kelly,  14  (r.  Law  Rep.  (N.S.)  158;  Colburn  v.  Simnu  (1843), 
2  Hare,  548. 

{d)  Hazlett  v.  Temple  more  (1866),  13  L.  T.  593. 
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fart  vii.    said  ho  had  accepted  their  otter  "for  the  exclusive  right  of 
publishing  it,"  and  gave  a  receipt  for  the  money  paid  "  for  per- 
mission to  publish  the  work  so  long  as  the  copyright  may 
endure ;  that  right  to  be  exclusively  their  own  for  ten  years 
from  this  date,"  it  was  held  that  this  amounted  to  an  express 
warranty  of  title,  and  an  equitable  assignment  of  the  copyright 
having,  unknown  to  the  executor,  been  previously  made  to 
another  publisher,  the  executor  was  held  liable  to  an  action 
for  breach  of  the  warranty  (a). 
Copyright  of        A  person  may  be  the  proprietor  of  a  copyright  in  the  sepa- 
proprfeto"  of6  rate  P****8  of  a  periodical  simply  by  reason  of  his  employment 
periodicals,     of  the  writers  (b).     It  appears  but  reasonable,  that  where  the 
proprietors  of   a  periodical   employ  a  gentleman  to  write  a 
given  article,  or  a  series  of  articles  or  reports,  expressly  for  the 
purpose  of  publication  therein,  to  imply  that  the  copyright  of 
the  articles  so  expressly  written  for  such  periodical,  and  paid 
for  by  the  proprietors  and  publishers,  shall  be  the  property 
of  such  proprietors  and  publishers ;  otherwise  the  author  the 
day  after  his  article  had  been  published  by  the  persons  for 
whom  he  contracted  to  write  it,  might  republish  it  in  a  separate 
form,  or  in  another  serial,  and  there  would  be  no  correspondent 
benefit  to  the  original  publishers  for  the  payment  they  had 
made  (c). 
How  far  Without  determining  the  extent  to  which  the  owners  of  the 

periodical       copyright  in  a  journal  are  justified  in  interfering  with  the 
ca^.in*e^ere  editor  in  his  editorial  capacity,  where  the  remuneration  of  the 

with  editor.         ..  _  _  ,  «     i        •  *      * 

editor  depends  upon  the  success  of  the  journal,  the  court 
refused  to  restrain  the  proprietors  from  altering  articles  pro- 
posed to  be  inserted  by  the  editor,  or  inserting  others  contrary 
to  his  wish,  it  being  the  province  of  a  jury  to  determine  the 
amount  of  damage,  if  any,  which  the  editor  sustained  by  reason 
of  the  conduct  of  the  proprietors  (rf). 

Where  an  editor  and  publishers  have  formed  a  partnership 
for  the  publication  of  a  magazine  of  which  they  are  joint 
owners,  the  editor,  having  taken  steps  to  dissolve  the  partner- 
ship, with  the  view  of  establishing  another  periodical,  is'  not  at 
liberty  to  advertise  the  discontinuance  of  the  first  magazine. 

(a)  Sims  v.  Marriott  (1851),  17  Q.  B.  281. 

(b)  Lawrence  and  B alien  v.  A^fftaUt  (1904),  A.  C.  17  ;  but  see  Jervis,  C.J.,  in 
Shepherd  v.  Qmq**st  (1856),  25  L.  J.  (O.P.)  127  ;  17  C.  B.  427. 

(c)  Where  publishers  of  a  magazine  employ  and  pay  an  editor,  and  the  editor 
employs  and  pays  persons  for  writing  articles  in  the  magaxine, — Semblt,  the  copy- 
right in  such  articles  is  not  vested  in  the  publishers  under  5  &  6  Vict.  c.  45,  s.  18  ; 
Brown  v.  Cooke  (1846),  11  Jur.  77;  16  L.  J.  Ch.  140.  Printers  have  a  lien  on 
undelivered  copies  of  a  work  printed  by  them,  for  the  talance  due  in  respect  of 
the  whole  work  ;  Blake  v.  Xivhohm  (1814),  3  M.  &  S.  167. 

(d)  Croohes  v.  PeUer  (1860),  6  Jur.  1131  ;  3  L.  T.  225. 
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The  title  of  the  latter  and  the  right  to  publish  it  are  partner-    Part  vii. 
ship  property,  and  may  be  sold  for  the  benefit  of  the  partners. 
But  the  editor  may  advertise  its  discontinuance  by  himself,  or 
as  far  as  he  is  concerned  (a). 

Should  an  author,  in  consideration  of  a  sum  of  money  paid  Construction 
to  him,  agree  that  certain  persons  shall  have  the  sole  power  of  ^t^^menU 
printing,  reprinting,  and  publishing  a  particular  work  for  all  authors  and 
time,  that  would  be  parting  with  the  copyright ;  but  if  the  Publi*here- 
agreement  be  that  the  publishers,  performing  certain  conditions 
on  their  part,  should,  so  long  as  they  perform  such  conditions, 
have  the  right  of  printing  and  publishing  the  book,  that  is  a 
very  different  agreement. 

In  the  case  of  Sweet  v.  Cater  (b)  the  agreement,  after  reciting 
that  the  author  had  prepared  a  tenth  edition  of  his  work, 
which  the  publisher  was  desirous  of  purehasiiig,  and  that  it 
had  been  agreed  that  a  certain  printer  should  print  a  given 
number  of  copies,  and  the  publisher  should  pay  to  the  author 
for  the  said  tenth  edition  a  certain  sum,  went  on  to  direct 
that  the  work  should  be  in  a  given  number  of  volumes,  and 
should  be  sold  to  the  public  for  a  given  price.  It  was  objected 
that  the  plaintiff,  the  publisher,  was  not  under  this  agreement 
the  proprietor  of  the  copyright  within  the  meaning  of  the  statute 
(54  Geo.  III.  c.  156,  s.  4),  but  a  mere  licensee  to  sell  a  given 
number  of  copies.  The  court  overruled  the  objection,  holding 
that  the  copyright  was  equitably  vested  in  the  publisher,  on 
the  ground  that  the  contract  was  obligatory  on  both  parties, 
that  the  plaintiff  was  bound  to  sell,  and  therefore  the  author 
was  bound  to  abstain  from  doing  anything  which  would  inter- 
fere with  the  sale.  The  court,  moreover,  were  of  opinion  that 
the  equitable  right  to  the  copyright  endured  until  the  numl>er 
of  copies  fixed  by  the  terms  of  the  agreement  had  been 
exhausted.  It  is  to  be  regretted  that  the  court  did  not 
advert  to  the  question  whether  the  words  of  purchase  of  the 
agreement — viz.,  that  the  publisher  was  to  pay  for  the  edition 
— gave  him,  independently  of  the  implied  contract  on  the 
part  of  the  author  not  to  do  any  act  which  might  interfere 
with  the  sale,  an  equitable  copyright  in  the  work. 

Where  there  was  an  agreement  in  writing  between  an  author  Agreements 
and  certain  publishers,  that  they  should  print,  reprint,  and  ^profite,°n 
publish  his  book,  upon  the  condition  that  the  author  should  personal, 
prepare  it  all  before  a  certain  day,  and  should  correct  the  press, 
and  that  the  publishers  should  direct  the  mode  of  printing, 

(a)  Bradbury  v.  Dick***  (1869),  27  Beav.  53  ;  Hogg  v.  IRrby  (1803),  8  Ves.  215. 

(b)  (1841),  5  Jur.  68  ;  11  Sim.  572. 
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and  pay  all  the  expenses  and  take  all  risk  of  publishing,  and 
~  out  of  the  produce  should  first  repay  such  expenses,  and  then 
divide  the  profits  between  themselves  and  the  author  equally ; 
and  that  if  all  copies  should  be  sold  and  a  new  edition  should 
be  required,  the  author  should  prepare  the  same,  and  the 
publishers  should  print  and  publish  it  on  the  same  conditions ; 
and  that,  if  all  the  copies  of  any  edition  should  not  be  sold  in 
five  years  from  the  date  of  publication,  the  publishers  might 
sell  the  remaining  copies  by  auction  or  otherwise,  in  order  to 
close  the  account ;  it  was  held  to  be  a  personal  contract  by  the 
author,  and  not  a  contract  for  an  assignment  of  the  copyright; 
and,  consequently,  the  benefit  thereof  could  not  be  assigned  by 
the  publishers  (a). 

The  case  referred  to  is  the  leading  case  of  Stevens  v.  Benning, 
in  which  the  original  contract  was  between  Mr.  William  Forsyth 
and  Messrs.  Saunders  and  Benning,  for  the  publication  of  a  trea- 
tise on  the  '  Law  relating  to  Compositions  with  Creditors/  After 
the  issue  of  the  second  edition  one  of  the  parties  became 
bankrupt,  and  there  was  an  assignment  by  his  assignees  and  a 
partner  of  the  bankrupt  to  Messrs.  Stevens  and  Norton,  who 
then  endeavoured  to  restrain  the  issue  of  a  third  edition  bj 
William  Granger  Benning  for  the  author. 

"  The  principle  question  then  is,"  said  Vice-chancellor  Wood, 
"  whether  this  agreement  is  a  personal  engagement  or  not  It 
would  be  difficult  for  me  to  say  that,  in  a  contract  of  this  kind, 
the  author  is  utterly  indifferent  into  whose  hands  his  interests 
under  such  an  engagement  are  to  be  entrusted. 

"  It  is  not  merely  a  question  of  his  literary  interests,  but 
certain  publishers  undertaking  to  incur  the  expenses  of  bring- 
ing out  the  work,  and  fixing  the  price,  the  author  is  to  have  a 
share  of  the  profits ;  and  they  are  to  decide  in  what  shape  the 
book  is  to  come  out,  and  at  what  price  it  is  to  be  sold,  and  are 
to  account  with  him.  I  must  say,  that,  in  my  opinion,  these 
are  peculiarly  personal  considerations ;  and  that  this  contract 
bears  the  impress  of  being  a  personal  contract  in  all  these 
respects.  It  could  not  be  a  matter  of  indifference  to  Mr. 
Forsyth  that  the  assignees  in  bankruptcy  of  Mr.  Benning 
should  be  at  liberty  to  transfer  the  future  right  of  fixing  the 
price  of  this  and  subsequent  editions,  and  the  right  to  call  upon 
him  to  fulfil  his  duty  of  preparing  a  new  edition,  and  the  risk 
which  might  be  incurred  in  conducting  it,  and  the  other  benefits 


{a)  Stevens  v.  Benning  (1854),  1  K.  &  J.  168,  affirmed,  6  D.  M.  k  G.  223  :  1  Jur. 
(N.S.)  74  ;  Reade  v.  Bentley  (1857),  3  K.  &  J.  271  ;  Hole  v.  Bradbury  (1879L 
12  Ch.  D.  886  ;  48  L.  J.  (Ch.)  673.    See  PuUe  v.  Derby,  5  McLean  (Amer.)  332. 
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and  obligations  of  the  agreement,  to  any  one  they  might  think    Part  vii. 
proper ;  possibly  to  some  one  not  even  carrying  on  the  trade  ~~  " 

of  a  bookseller,  as  might  happen  in  case  of  an  absolute  sale 
to  the  best  bidder.  Regarding  the  agreement  as  a  contract 
for  the  purchase  of  a  limited  right,  according  to  the  view  of 
the  Vice-Chancellor  of  England  in  Sweet  v.  Cater  (a),  it  is  still 
impossible  that  it  should  be  indifferent  to  Mr.  Forsyth  that  it 
should  pass  from  a  respectable  firm  in  London  to  booksellers 
residing  in  a  remote  part  of  the  country,  or  to  other  persons 
unable  to  fulfil  the  engagements  entered  into  with  him.  The 
contract,  therefore,  is  one  which  involves  personal  considera- 
tions ;  and  framed  as  it  is,  I  must  regard  it  as  a  special  kind 
of  agency,  under  which  the  agents  were  bound  to  sell,  and  to 
the  risk  of  there  being  no  profits  upon  themselves  "  (J). 

For  similar  reasons   to  those    assigned  above,  a  contract  Nor  whether 
whereby  the  author  is  to  receive  a  royalty  on  the  copies  sold  J^y^,  a 
is  not  transferable  by  the  publishers,  but  it  seems  doubtful  royalty, 
whether,  where  a  definite  sum  has  been  agreed  upon  for  the  otherwiae 
privilege  of  publication,  the  benefit  of  the*  contract  could  not  ^eive/a 
be  assigned  by  the  publisher,  for  though  the  literary  interests 8Um  down- 
of  the  author  might  possibly  be  affected  to  some  extent,  yet 
the  change  of  publishers  could  not,  at  least  directly,  cause  him 
any  pecuniary  injury. 

In  the  event  of  the  publisher  becoming  bankrupt,  the  copy-  Bankruptcy 
right  in  any  work  belonging  to  the  bankrupt  will  pass  to  his  of  PuWisher- 
trustee  in  bankruptcy ;  and  should  the  publisher  be  a  joint- 
stock  company,  upon  the  liquidation  of  such  company  any 
copyrights  will  vest  in  the  liquidator  (c). 

If  the  contract  between  the  author  and  the  publisher,  how- 
ever, be  one  which  is  not  assignable  on  the  part  of  the  publisher, 
if,  in  short,  it  be  one  involving  personal  skill  on  the  part  of  the 
publisher,  it  is  possible  his  position  might  be  regarded  so  far 
in  the  light  of  a  trustee,  as  to  bring  the  copyright  under  the 
category  of  trust  estates  which  would  not  pass  to  the  trustee 
in  bankruptcy.  It  must  be  remembered  that  if  the  author  is 
not  paid  the  consideration  for  the  sale  of  the  copyright  down, 
but  the  same  is  payable  by  instalments,  then,  on  the  bankruptcy 
of  the  publisher,  the  author  would  merely  be  entitled  to  a 
dividend  on  his  debt,  while  the  copyright  sold  might  possibly 
be  earning  dividends  for  the  payment  of  other  creditors  of  the 
publisher. 

(a)  (1841),  11  Sim.  579. 

(b)  1  Kay  &  J.  174  ;  on  appeal,  6  De  G.  M.  &  G.  223. 
(e)  Griffith  v.  Tower  PvMbhing  Co.  (1897),  1  Ch.  21. 
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Past  vii.  To  meet  this  contingency  it  has  been  suggested  that  where 
the  consideration  for  the  sale  of  the  copyright  is  not  paid  down, 
or  where  a  royalty  only  is  payable  to  the  author,  there  should 
be  an  agreement  between  the  author  and  publisher  by  which, 
in  the  event  of  the  bankruptcy  of  the  latter,  the  copyright 
should  revert  to  the  author  until  the  whole  of  the  purchase- 
money  has  been  paid,  or  the  royalties  secured.  It  would  seem, 
however,  in  the  one  case,  to  be  the  better  course  not  to  assign 
the  copyright  until  full  payment  of  the  purchase-money,  where 
this  is  payable  by  instalments;  and  the  other  case  does  not 
seem  to  require  any  special  provision,  for,  assuming  the  interest 
to  be  such  as  would  pass  to  the  trustee  in  bankruptcy,  still  he 
could  not  stand  in  any  better  position  in  relation  to  the  author 
than  the  publisher  did,  and  if  sales  were  made  would  certainly 
be  bound  to  pay  over  the  royalties  according  to  the  agreement 
with  the  author. 
stsvens  v.  This  case  of  Stevens  v.  Beaming  was  followed  by  Lord  (then 

foHowed.  Mr.)  Justice  Fry  in  the  case  of  Hole  v.  Bradbury  {a).  The 
plaintiffs  alleged  themselves  to  be  the  owners  of  the  copy- 
right of  a  book  called  '  A  little  Tour  in  Ireland/  and  they 
brought  the  action  to  restrain  the  defendants,  who  were  pub- 
lishers, from  publishing  the  book.  The  copyright  had  not 
been  assigned  to  the  defendants  by  writing  or  by  entry  at 
Stationers'  HalL  The  book  was  composed  by  two  joint  authors, 
one  of  whom  was  a  plaintiff,  and  the  other  was  dead.  The  per- 
sonal representative  of  the  deceased  joint  author  was  the  other 
plaintiff.  The  defendants  alleged  that  before  the  first  publica- 
tion of  the  book,  which  was  first  published  by  a  firm  to  whose 
business  the  defendants  had  succeeded,  an  arrangement  had 
been  made  between  that  firm  and  the  deceased  joint  author, 
acting  on  behalf  of  himself  and  his  co-author,  that  the  firm 
should  engrave  the  illustrations  and  print  and  publish  the 
book.  If  there  were  a  loss  from  the  publication,  the  firm  were 
to  bear  the  whole  of  it.  If  there  were  a  profit  they  were  to 
pay  half  of  it  to  the  plaintiff  and  the  deceased  joint  author. 
The  profits  were  to  be  ascertained  after  debiting  the  costs  of 
the  engraving,  printing,  and  publication.  The  defendants 
alleged  that  this  was  an  agreement  for  the  sale  of  the  copy- 
right, and  that  they,  as  successors  of  the  original  firm,  were 
entitled  by  assignment  from  them  to  the  benefit  of  the  agree- 
ment. No  member  of  the  original  firm  was  a  partner  in  the 
defendants'  firm.  The  defendants  had  in  their  possession  the 
blocks  from  which  the  illustrations  to  the  first  edition  of  the 

(a)  (1879),  12  Oh.  Div.  886. 
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book  had  been  printed,  the  drawings  on  the  block  having  been    Pabt  vh. 

made  by  the  deceased  joint  author  himself.     It  was  held  that 

the  alleged  agreement  was  a  mere  publishing  agreement,  and 

did  not  amount  to  a  sale  of  the  copyright,  and  that  the  benefit 

of  the  agreement  was  not  assignable  without  the  consent  of  the 

authors.    Consequently,  the  defendants  could  derive  no  benefit 

from  the  agreement,  and  the  injunction  must  be  granted.   And, 

as  by  the  terms  of  the  agreement,  the  cost  of  engraving  was  to 

be  paid  out  of  the  gross  profits,  the  blocks   were  not  the 

property  of  the  defendants,  and  must  be  delivered  up  to  the 

plaintiffs. 

These  cases  have  been  recently  followed  by  Lord  (then  Mr.)  Application 
Justice  Stirling  in  the  case  of  Griffith  v.  Tower  Pvblishing  Com-  £>  S^c0£  8 
party  &  MoncHeff{a\     The  plaintiff  was  the  author  of  a  story  limited 
called  'The  Angel  of  the  Revolution/  and  he  entered  into  acompanj- 
profit-sharing  agreement  with  the  Tower  Publishing  Company 
— a  limited  company — whereby  the  latter  were  to  have  the 
sole  right  of  producing  the  work  in  volume  form,  the  copyright 
to  remain  with  the  plaintiff.     The  company  became  insolvent, 
and  in  a  debenture  holders'  action  the  defendant  Monorieff  wag 
appointed  receiver  and  manager  of  all  the  property  and  assets 
of  the  company  comprised  in  or  subject  to  a  debenture  issued 
by  them,  including  the  plaintiff's  works.     Moncrieff  having 
informed  the  plaintiff  of  his  intention  to  sell  the  plaintiff's 
books  together  with  all  the  company's  rights  under  the  above- 
mentioned  agreement  to  another  firm,  not  approved  of  by  the 
plaintiff,    the   latter   obtained  an   injunction   restraining   the 
assignment,  the  court  holding  that   no   distinction  could  be 
drawn  between  contracts  with  a  company  and   with   an  in- 
dividual, for  confidence  might  be  reposed  in  the  former  equally 
with  the  latter. 

An  agreement  similar  to   that  in  Stevens  v.  Benning,  and  Agreement 
without  specifying  a  particular  edition,  constitutes  a  joint  ad-  ^profiST 
venture  between  the  parties  (i),  which  either  party  is  at  liberty  joint  adven- 
to   terminate    upon  notice  after  the  publication  of  a  given  able  by™111 
edition,  if  at  the  date  of  such  notice  no  fresh  expense   has  notice", 
been  incurred  by  the  party  to  whom  such  notice  be  given. 

In  the  case  of  Reade  v.  Bentley,  by  a  memorandum  of  agree- 
ment made  in  November  1852,  between  the  plaintiff  and  the 
defendant,  it  was  agreed  that  the  latter  should  publish,  at  his 

(a)  (1897),  1  Ch.  21. 

(b)  Joint  owners  of  a  copyright  may  make  a  contract  between  themselves  as 
to  the  printing  and  publishing  of  the  work,  and  neither  will  be  permitted  to  set  up 
against  the  other  his  original  rights  as  a  joint  owner  in  violation  of  such  contract ; 
Gould  v.  Banks,  8  Wend.  (Amer.)  668. 
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part  vii.  own  expense  and  risk,  a  work  entitled  '  Peg  Woffington/  of 
which  the  former  was  the  author ;  and,  after  deducting  from 
the  produce  of  the  sale  thereof  the  charges  for  printing,  paper, 
advertisements,  embellishments  (if  any),  and  other  incidental 
expenses,  including  the  allowance  of  10  per  cent,  on  the  gross 
amount  of  the  sale  for  commission  and  risk  of  bad  debts,  the 
profits  remaining  of  every  edition  that  should  be  printed  of  the 
work  were  to  be  divided  into  two  equal  parts,  one  moiety  to  be 
paid  to  the  plaintiff,  and  the  other  to  the  defendant.  Subse- 
quently the  same  parties  entered  into  a  similar  agreement 
relative  to  the  publication  of  another  work  entitled  '  Christie 
Johnstone/  of  which  the  plaintiff  was  also  the  author;  and 
they  signed  for  that  purpose  a  memorandum  of  agreement, 
which,  except  as  to  the  date  and  the  title  of  the  work,  was  in 
the  same  words  as  the  former.  Two  editions  of  the  former 
work  and  four  of  the  latter  having  been  published  by  the 
defendant,  and  no  fresh  expenditure  having  been  incurred  by 
him  since  the  publication  of  those  editions,  the  plaintiff  claimed 
a  right  to  terminate  the  joint  adventure  between  them,  and  to 
prevent  the  defendant  from  publishing  any  further  edition  of 
either  work. 

The  main  question  to  determine  was,  what  was  the  effect  of 
the  agreement  which  had  been  entered  into  between  the 
plaintiff  and  the  defendant  ? 

It  was  contended  by  the  plaintiff  that  the  case  was  one 
of  simple  agency;  that  by  the  effect  of  the  agreement  the 
defendant  became  a  mere  agent  of  the  plaintiff.  "But," 
observed  the  Vice-Chancellory  "  it  is  clear  that  he  became  more 
than  that.  A  mere  agent  may  be  paid,  as  the  defendant  was 
to  be  paid,  by  a  share  of  the  profits ;  but  a  mere  agent  never 
embarks  in  the  risk  of  the  undertaking ;  and  here  the  de- 
fendant took  upon  himself  the  whole  expense  and  risk  of 
bringing  out  the  work.  Clearly,  therefore,  the  case  is  some- 
thing more  than  one  of  simple  agency." 

Sir  W.  Page  Wood,  in  passing  judgment,  made  the  following 
observations :  "  Agreements  between  authors  and  publishers 
assume  a  variety  of  forms.  Some  are  so  clear  and  explicit  that 
no  doubt  can  arise  upon  them.  Thus,  where  an  author  assigns 
his  copyright,  the  transaction  is  one  which  every  person  under- 
stands, and  which  leaves  no  room  for  uncertainty  as  to  the 
rights  of  the  parties.  Again,  where,  as  in  Sweet  v.  Cater  (a), 
the  author  assigns  a  particular  edition,  the  rights  of  himself  and 
the  publisher  are  equally  clear ;  and  although  in  that  case  the 

(a)  (1841),  6  Jur.  68  j  11  Sim.  572. 
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point  did  not  require  determination,  the  court  observed,  and  pabt  vii. 
justly  observed,  that,  where  an  author  has  sold  an  edition  of  a 
given  number  of  copies  to  one  publisher,  he  is  not  at  liberty, 
before  they  are  sold,  to  publish  the  same  work  himself  or 
through  another  publisher,  in  such  a  manner  as  to  compete 
with  the  edition  he  has  sold,  but  is  bound  to  afford  to  the 
purchaser  a  full  opportunity  of  realizing  the  benefit  of  his  con- 
tract. The  case  before  me,  like  that  of  Stevens  v.  Benning  (a), 
is  of  an  intermediate  description.  Here,  as  there,  the  author 
does  not  sell,  or  purport  to  sell,  any  interest  whatever  in 
the  copyright.  It  was  contended,  and  very  strongly,  in 
Stevens  v.  Benning,  that  the  author  had  done  so ;  but  I  held 
that  he  had  not,  and  my  view  was  affirmed  by  the  Lords 
Justices.  Here  also,  as  there,  the  publisher  was  to  publish  at 
his  own  risk.  Nevertheless,  in  Stevens  v.  Benning,  the  agreement 
contained  other  provisions,  considerably  more  definite  than  any 
in  this  case.  It  pointed  to  a  series  of  editions  to  be  published 
for  the  author  by  the  same  publisher,  as  to  every  one  of  which 
the  author  himself  stipulated,  as  part  of  the  contract,  that  he 
would  assist  in  the  publication.  Here  the  agreement  is  simply 
that  the  publisher  shall  publish  the  work  at  his  own  expense 
and  risk,  and,  after  deducting  all  the  expenses  specified  in  the 
memorandum  and  an  allowance  of  £10  per  cent.,  the  profits 
remaining  of  every  edition  that  shall  be  printed  of  the  work 
are  to  be  divided  into  two  equal  parts,  one  of  which  is  to 
be  paid  to  the  author,  and  the  other  to  the  publisher. 

"  It  was  contended  for  the  defendant  that  if  the  effect  of  the 
agreement  was  not  an  assignment  of  the  copyright  (which  it  is 
now  clearly  decided  that  it  could  not  be),  it  resulted  in  a  joint 
adventure,  in  which  the  defendant  was  to  have  a  licence  to 
publish  the  work ;  and  that,  from  the  nature  of  the  case,  and 
by  the  terms  of  the  agreement,  that  licence  was  irrevocable. 
In  Stevens  v.  Benning  I  considered  the  agreement  must  be 
regarded  as  creating,  to  a  certain  extent,  a  joint  adventure,  and 
Lord  Justice  Knight  Bruce  adopted  the  same  view.  He  says, 
it  must  be  observed,  that  such  interest,  if  any,  in  the  copyright 
of  the  author's  work  as  the  other  parties  to  the  agreement 
acquired  under  it,  they  acquired,  not  exclusively  of  the  author, 
1  but  by  way  of  joint  adventure  with  him,  or  of  partnership 
with  him,  in  respect  and  for  the  objects  of  which  he  undertook 
the  fulfilment  by  himself  personally  of  certain  duties  to  them, 
and  they  undertook  the  fulfilment  by  themselves  personally  of 
certain  duties  to  him  '  (b).     Community  of  risk  does  not  appear 

(a)  (1854),  1  K.  &  J.  168  ;  6  D.  M.  &  Q.  223.  (b)  6  D.  M.  &  G.  223,  229. 
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Part  VII.  to  me  to  be  by  our  law,  any  more  than  it  was  by  the  civil  law, 
essential  to  constitute  a  partnership;  one  partner  being  at  liberty 
to  contract  with  another  that  he  will  take  all  the  losses  of  the 
concern  upon  himself.  Lord  Justice  Turner  looked  upon  the 
agreement  in  Stevens  v.  Benning  in  the  double  light  of  a  licence 
and  a  partnership,  speaking,  however,  less  decidedly  as  to  its 
being  a  partnership.  He  says :  '  Next,  if  there  was  a  partner- 
ship, then,  if  the  agreement  does  not  affect  the  copyright,  the 
partnership  was  not  in  the  copyright,  but  in  the  copies  printed 
under  the  licence  contained  in  the  agreement '  (a) — viewing  it, 
therefore,  as  a  licence  for  the  publication  of  the  work,  and  then 
a  joint  adventure  between  the  author  and  publisher  in  the 
copies  so  to  be  published.  If  that  were  the  effect  of  the  agree- 
ment in  the  present  case,  the  question  would  still  remain, 
whether  the  licence  be  irrevocable. 

"  The  plaintiff  does  not  attempt  to  interfere  with  the  pub- 
lication of  an  edition  which  the  defendant  had  commenced,  and 
incurred  expense  in  preparing  for  publication,  before  he  exer- 
cised the  option  of  determining  the  agreement.  His  claim  is 
limited  to  editions  about  which  no  such  expense  had  been 
incurred  by  the  defendant ;  and  his  argument  is,  that,  unless 
he  has  a  right  to  determine  the  agreement  as  to  all  such 
editions,  the  consequence  will  be,  that,  during  the  whole  of  the 
defendant's  life,  he  may  be  under  an  obligation  to  the  defendant, 
while  the  defendant  will  be  under  no  reciprocal  obligation  to 
him.  It  is  true  that,  according  to  Stevens  v.  Benning,  a  licence 
like  the  present  would,  I  apprehend,  be  restricted  to  the  defen- 
dant personally,  and  would  not  extend  to  his  executors,  or  to 
any  future  partner  or  assignee ;  but  if  the  defendant's  con- 
struction be  correct,  it  follows  that,  so  long  as  he  lives  and  is 
willing  to  continue  publishing  fresh  editions  of  the  work,  so 
long,  according  to  the  doctrine  in  Sweet  v.  Cater,  the  plaintiff 
will  be  precluded  from  asserting  a  right  to  publish  any  com- 
peting edition.  The  defendant  could  compel  the  plaintiff  to 
abstain  from  publishing  a  single  copy  of  the  work,  so  long  as 
he  expressed  his  readiness  to  continue  publishing.  But  the 
plaintiff  has  no  reciprocal  power.  He  could  never  compel  the 
defendant  to  publish  more  than  a  single  edition  of  the  work. 
His  powers  are  limited  to  what  the  contract  gives  him ;  and, 
according  to  the  contract,  when  the  defendant  has  published  a 
single  edition  the  contract  on  his  part  is  fulfilled.  That  is  a 
position  of  considerable  hardship  for  an  author,  and  one  which 
ought  to  be  clearly  shown,  upon  the  face  of  a  contract,  to  have 

(a)  6  I).  M.&G.  231. 
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been  contemplated  by  the  parties  who  entered  into  it  ...  In  pabt  vh. 
the  present  ease,  no  new  expense  has  been  incurred  by  the 
defendant,  either  in  printing,  advertising,  or  otherwise,  as 
regards  '  Peg  Woffington/  since  the  publication  of  the  second 
edition,  and,  as  regards  '  Christie  Johnstone,'  since  the  publica- 
tion- of  the  fourth  edition ;  and  that  being,  as  I  have  already 
intimated,  the  true  test  in  construing  the  agreement,  it  appears 
to  me,  that,  when  those  editions  were  published,  the  period 
had  arrived  at  which  the  parties  intended  a  division  of  profits 
to  take  place,  and  at  which  the  plaintiff  became  entitled  to 
terminate  his  agreement  with  the  defendant.  This  is  the  only 
conclusion  at  which  I  can  arrive,  after  a  very  careful  considera- 
tion of  the  contracts.  But  it  is  much  to  be  regretted  that 
contracts  should  be  framed  with  such  uncertainty,  when  it 
would  have  been  so  easy  to  make  them  certain  "  (a). 

The  defendant,  having  printed  a  book,  sold  300  copies  of  it  Agreement 
to  the  plaintiff,  a  bookseller,  at  40s.  a  copy,  and  agreed  by  letter  ^dw  Tcir- 
"  only  to  sell  to  others  at  48s.  in  quires,  and  single  copies  at  *»»n  price. 
50s.  until  the  plaintiffs  300  copies  were  sold,  or  the  plaintiff 
should  consent."  The  letter  also  contained  these  words :  "  I 
do  not  expect  you  to  sell  under  48s.  and  50s.,  but  do  as  you 
like."  The  plaintiff,  when  he  had  sold  part  of  the  300  copies, 
went  into  partnership  with  C.  and  transferred  all  his  stock  at 
the  cost  price  ;  and  also  sold  some  copies  at  45s.  and  46s.  An 
action  being  afterwards  brought  by  him  against  the  defendant 
for  selling  copies  under  the  stipulated  price,  it  was  contended 
on  behalf  of  the  defendant,  first,  that  the  plaintiff  was  bound 
by  implication  not  to  sell  the  work  himself  under  the  price  at 
which  the  defendant  was  to  sell,  and  that  his  selling  at  45s. 
and  46s.  was  an  answer  to  the  action,  as  being  against  the  good 
faith*  and  honour  of  the  contract,  inasmuch  as  it  would  tend 
to  prevent  the  defendant  from  selling  his  copies  at  all ;  secondly, 
that  the  contract  was  put  an  end  to  by  the  plaintiff  going  into 
partnership  with  C,  and  transferring  his  interest  to  the  firm  at 
40s.  a  copy,  because  the  undertaking  of  the  defendant  was  only 
to  continue  in  force  till  the  300  copies  were  sold  by  the  plaintiff, 
and  his  parting  with  them  to  a  firm  of  which  he  was  only  a 
partner,  was,  in  fact,  a  selling,  just  as  much  as  it  would  be  in 
the  case  of  a  joint  stock  company  (b). 

Denman,  C.J.,  in  summing  up,  said :  "  It  seems  that  the 
defendant  left  the  plaintiff  at  liberty  to  sell  as  he  pleased,  but 
bound  himself  down  not  to  sell  under  the  prices  stated,  and 

(a)  Per  Wood,  V.-C,  in  Beade  v.  Bentley  (1857),  1  K.  k  J.  656,  669. 
\b)  Bennlng  v.  Dove  (1831),  5  Car.  k  P.  427. 
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this  is  an  answer  to  some  part  of  the  argument  urged  in  favour 
of  the  defendant.  You  will  have  to  say,  first,  whether  the 
agreement  was  made ;  of  this,  there  does  not  seem  any  doubt ; 
and  then,  whether  it  was  broken;  and  if  it  was,  you  must 
spell  out  the  djunage  as  well  as  you  can  from  the  evidence.  It 
is  a  very  difficult  thing  to  ascertain  the  amount  of  damage.  I 
think,  in  considering  that  subject,  you  may  reasonably  consider, 
as  damage  must  arise  from  the  effect  produced  upon  the  price 
of  the  work  in  the  market  by  the  defendant  s  having  sold  copies 
at  a  sum  lower  than  the  stipulated  price,  whether  the  plaintiff's 
own  selling  at  45*.  and  46*.  might  not  have  contributed  to  that 
depreciation.  If  you  are  satisfied  that  the  agreement  was 
broken,  then  you  will  have  to  say  to  what  extent  the  plaintiff 
has  been  injured." 

The  ordinary  agreement  between  authors  and  publishers  to 
the  effect  that  the  former  shall  contribute  the  manuscript,  and 
the  latter  shall  in  the  first  place  defray  the  cost  of  the  bringing 
out  of  the  work,  and  repay  himself  out  of  the  proceeds  of  the 
sale,  and  that  the  net  profits  shall  be  divided,  is  not  properly 
a  partnership,  and  the  author  is  not  liable  for  paper  and 
printing  supplied  and  executed  for  the  publisher  (a). 

In  all  agreements  between  authors  and  publishers  the  terms 
should  be  distinctly  stated,  and  the  respective  rights  of  the 
parties  clearly  defined.  The  number  of  copies  of  which  the 
edition  is  to  consist  should  be  declared,  for  otherwise  a  pub- 
lisher might,  if  so  disposed,  print  20,000  as  one  edition  (6). 
But  a  person  who  has  acquired  the  right  to  publish  one 
edition  only  of  a  work,  cannot  publish  another  edition,  with- 
out authority. 

The  meaning  of  the  word  "  edition,"  and  the  construction  to 
be  placed  upon  it,  were  fully  discussed  in  Reade  v.  Bentley.  It 
was  argued  that  where  a  work  has  once  been  sterotyped,  the 
term  "edition"  was  no  longer  applicable;  and  that  when  a 
work  is  published  in  what  are  called  "  thousands,"  20,000  or 
30,000  being  circulated,  each  thousand  could  not  properly  be 
called  an  "  edition."  Wood,  V.-C,  however,  thought  that  not 
merely  in  point  of  etymology,  but  having  regard  to  what 
actually  takes  place  in  the  publication  of  any  work,  an  "  edition 
of  a  work  was  the  putting  of  it  forth  before  the  public,  and  if 

(a)  See  Gardiner  v.  Child*,  8  C.  &  P.  345  ;  Reade  v.  Bentley  (1857),  3E.U. 
271,  and  4  Ibid.  656  ;  Wilson  v.  Whitehead  (1845),  10  M.  &  W.  503  ;  Oale  v.  Leckie 
(1817),  2  Stark.  107  ;  Yenables  v.  Wood,  3  Ross,  L.  C.  on  Com.  Law,  529,  cited 
Lindley  on  Partnership,  22. 

{b)  Per  Wood,  V.-C,  in  Head*  v.  Bentley  (1857),  4  K.  &  J.  656,  669 ;  27  L.  J. 
(Ch.)  254  ;  Steeet  v.  Cater  (1841),  11  Sim.  572  ;  5  Jur.  68 ;  Steren*  v.  Benning 
(1854),  1K.&J.  168  ;  6  D.  M.  &  U.  223  ;  Benning  v.  Dove  (1831),  5  C.  &  P.  427. 
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this  were  done  in  batches  at  successive  periods,  each  successive  Pa*t  vii. 
batch  was  a  new  edition ;  and  the  question  whether  the  in- 
dividual  copies  had  been  printed  by  means  of  movable  type  or 
by  stereotype,  did  not  seem  to  him  to  be  material.  If  movable 
type  were  used,  the  type  having  been  broken  up,  the  new 
edition  was  prepared  by  setting  up  the  type  afresh,  printing 
afresh,  advertising  afresh,  and  repeating  all  the  other  necessary 
steps  to  obtain  a  new  circulation  of  the  work.  In  that  case 
the  contemplated  break  between  the  two  editions  was  more 
complete,  because,  until  the  type  was  again  set  up,  nothing 
further  could  be  done.  It  made  no  substantial  difference  as 
regards  the  meaning  of  the  term  '  edition,'  whether  the  new 
1  thousand '  had  been  printed  by  a  resetting  of  movable  type, 
or  by  stereotype,  or  whether  they  have  been  printed  at  the 
same  time  with  the  former  thousand  or  subsequently.  A  new 
*  edition '  is  published  whenever,  having  in  his  storehouse  a 
certain  number  of  copies,  the  publisher  issues  a  fresh  batch  of 
them  to  the  public.  This,  according  to  the  practice  of  the 
trade,  is  done,  as  is  well  known,  periodically.  And  if,  after 
printing  20,000  copies,  a  publisher  should  think  it  expedient 
for  the  purpose  of  keeping  up  the  price  of  the  work,  to  issue 
them  in  batches  of  a  thousand  at  a  time,  keeping  the  rest 
under  lock  and  key,  each  successive  issue  would  be  a  new 
'  edition '  in  every  sense  of  the  word  "  (a). 

In  many  cases  an  advantage  would  accrue  by  a  publisher  so 
doing ;  for  when  an  author  sells  the  copyright  of  a  work  to  a 
publisher  for  a  certain  specified  time,  the  publisher  has  the 
right,  after  the  expiration  of  that  period,  of  selling  copies  of 
the  work  he  has  printed  before  the  expiration  of  the  time 
limited. 

This  was  decided  in  the  important  case  of  Howitt  v.  Hall  (().  Right  of  the 
Mr.  William  Howitt  applied  for  an  injunction  to  restrain  the  ^J^fe,1^ 
defendants,   Messrs.    Hall   and  Virtue,  the   publishers,  from  hand  prior  to 
selling  or  otherwise  disposing  of  any  copies  of  an  original  work  tfone*fpn™" 
called  'A  Boy's  Adventures  in  the  Wilds  of  Australia/  of  copyright, 
which  Mr.  Howitt  was  the  author  and  registered  proprietor. 
It  appeared  by  the  affidavits  that  in  the  year  1854,  a  negotia- 
tion was   entered   into  with   the   defendants   by  Mrs.  Mary 

{a)  Per  Wood,  V.-C,  in  Reade  v.  BentUy  (1857),  4  K.  &  J.  656,  667.  See 
Blackwood  v.  Brewster,  7  Dec.  1860  ;  23  Sees.  Cas.  2nd  Series,  142.  In  this  case 
it  was  held  that  an  editor,  under  an  agreement  that  he  should  prepare  every  new 
edition  of  a  work,  and  should  receive  a  certain  sum  for  his  services,  is  not  entitled 
to  superintend,  or  to  claim  payment  for,  the  reprinting  of  a  part  of  the  work  to 
replace  copies  destroyed  by  fire.  The  copies  reprinted  under  such  circumstances 
do  not  form  a  new  edition,  but  go  to  replace  the  part  of  the  edition  destroyed. 

{b)  (1862),  10  W.  B.  381 ;  6  L.  T.  348. 
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pART  VIL  Howitt,  the  wife  of  the  plaintiff,  who  was  then  in  Australia, 
for  the  sale  to  them  of  the  copyright  of  the  work  in  question 
for  four  years,  for  a  sum  of  £250,  This  negotiation,  after 
some  discussion  as  to  the  precise  date  from  which  the  contract 
was  to  commence,  resulted  in  an  agreement  being  entered  into 
on  behalf  of  the  plaintiff,  which  was  afterwards  confirmed  on 
his  return  from  Australia  by  the  following  memorandum 
signed  by  him : 

"Gentlemen, — I  confirm  the  agreement  entered  into  with 
you  by  Mrs.  Howitt  on  the  14th  of  March,  1854,  for  the 
publication  of  'A  Boy's  Adventures  in  Australia,'  being  a 
copyright  of  four  years  from  that  date. 

"William  Howrrr." 

On  the  same  day  the  defendants  sent  for  the  plaintiff's 
signature  a  receipt  for  the  £250,  "  being  the  purchase-money, 
as  agreed,  for  the  copyright  and  sole  right  of  sale  for  four 
years"  of  the  work  in  question.     In  October  1857,  the  work 
having  then  gone  through  two  editions,  the  defendants  con- 
templated issuing  a  third  and  cheap  edition,  and  accordingly 
gave  notice  of  their  intention  to  Mr.  Howitt,  by  whom  it  was 
revised  previously  to  publication.     No  further  copies  had  been 
printed,  and  the  term  of  four  years  expired  in  March   1858. 
In  February  of  1862,  the  plaintiff,  being  about  to  bring  out  a 
uniform  edition  of  the  juvenile  works  of  Mrs.  Howitt  and  him- 
self, and  having,  as  he  stated,  only  then  for  the  first  time 
discovered  that  the  defendants  were  continuing  to  sell  the 
work  and  to  advertise  it  for  sale,  wrote  to  them  complaining 
of  this  as  an  infringement  of  his  copyright  and  a  breach  of 
contract,  and  asking  for  compensation.     In  reply  to  this  appli- 
cation, the  defendants  insisted  on  their  legal  right  to  sell  the 
remaining  stock,  as  their  own  bond  fide  property,  when  and  as 
they  pleased;    but  at  the  same  time    they  expressed    their 
willingness  to  sell  it  by  auction  during  the  present  month  of 
March,  so  as  not  to  stand  in  the  way  of  the  new  edition.     This 
suggestion,  however,  the  plaintiff  declined  to  accede  to,  and 
filed  his  bill  praying  for  an  account  of  the  profit  made  by  the 
defendants  since  March  1858,  and  for  an  injunction.     Yice- 
Chancellor  Wood  said,  that  the   purchase  of  the  copyright 
carried  with  it  the  right  of  printing  and  publishing,  and  the 
defendant  was  entitled  to  continue  selling  after  the  expiration 
of  the  four  years'  term  the  stock  printed  by  him  under  his 
purchase.     "  The  Copyright  Acts  were  directed  against  unlawful 
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printing ;  and  when,  as  in  this  case,  the  defendant  had  acquired  Part  vii. 

the  right  of  lawfully  printing  the  work,  he  was  at  liberty  to 

sell  at  any  time  what  he  had  so  printed.     The  words  '  sole 

right  of  sale '  might  or  might  not  have  been  superfluous ;  but 

after  four  years  the  right  to  print  the  work  reverted  to  the 

author,  who  had  taken  care  to  secure  himself  in  this  respect. 

It  had  been  suggested  that  the  effect  might  be  to  destroy  the 

copyright  in  the  author  altogether,  as  the  publisher  who  had 

purchased  the  copyright  for  a  limited  period  only  might  during 

that  period  print  off  copies  enough  to  last  for  all  time.     A 

nice  question  might  indeed  arise  as  to  the  number  of  copies  of 

which  an  edition  might  consist,  but  a  publisher  was  not  likely 

to  incur  the  useless  expense  of  printing  copies  enough  to 

exhaust  the  demand  for  all  time,  and  have  them  lying  upon 

his  hands  unprofitably.     Besides  this,  even  if  the  effect  of  a 

sale  for  four  years  might  operate  in  this  way  to  deprive  the 

author  of  all.  copyright  in  his  work,  the  answer  was  that  he 

had  not  guarded  himself  against  such  a  contingency.     If  a 

manifest  case  of  fraud  upon  the  author  were  established,  the 

court  would  know  how  to  deal  with  it.     But  nothing  of  the 

sort  was  shown.     The  defendants  had  acted  quite  bond  fide, 

and  were  making  a  perfectly  legitimate  use  of  their  contract, 

and  their  motion  must  be  refused/' 

So  also  it  has  been  held  that  after  he  has  assigned  his  copy*  Assignor 
right,  the  assignor  is  free  to  sell  any  copies  of  the  book  which  mrat<of"gn 
he  had  printed  before  the  assignment  was  made  (a),  but  ot  copyright 
course   this   was   in   the  absence  of  any  express  agreement  J^pieTre- 
between  the  parties  and  of  the  existence  of  any  circumstances  maining  on 
from  which  any  implied  agreement  to  the  contrary  might  have 
been  inferred. 

The  right   of  the  publisher  in  the  one  case,  and  of  the  But  the  right 
assignor  in  the  other  are  not  exclusive  rights.     Thus  where  the  J^JJobIw 
plaintiffs  had  orally  agreed  with  Mrs.  Cook  to  publish  at  their  right 
own  expense  a  book  written  by  her  and  entitled  '  How  to  Dress 
on  £15  a  Year  as  a  Lady,  by  a  Lady/  to  sell  at  a  shilling  a 
copy,  and  to  pay  her  a  penny  for  each  copy  sold,  nothing 
was  said  as  to  how  many  copies,  or  how  long  the  plaintiffs 
should  publish,  or  whether  they  should  be  the  sole  publishers. 
When  forty-four  thousand  copies  had  been  printed,  and  forty- 
two  thousand  sold,  the  author  notified  to  the  plaintiffs  the 
termination  of  the  agreement,  and  immediately  authorized  the 
defendants  to  issue  a  new  edition.     The  plaintiffs  now  sought 
to  restrain  such  publication  until  the  copies  printed  by  them 

(a)  Taylor  v.  Pillow  (1869),  L.  B.  7  Eq.  418. 
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Pabt  vii.  under  the  agreement  should  be  sold.  Sir  George  Jessel,  M.R., 
held  that  the  plaintiffs  were  entitled  to  be  the  exclusive  pub- 
lishers while  the  agreement  lasted ;  but  that  after  its  termi- 
nation, though  they  were  at  liberty  to  sell  the  copies  previously 
printed,  they  had  no  power  to  prevent  the  author  or  any  per- 
son claiming  under  her  from  publishing  (a). 

"  Looking  at  the  nature  of  the  book/'  said  the  Master  of  the 
Rolls,  "and  to  the  circumstance  that  it  was  a  term  of  the 
agreement  that  the  publishers  should  publish  at  their  own 
risk,  and  pay  the  royalty,  I  think  the  contract,  so  long  as  it 
existed,  must  be  taken  to  be  an  exclusive  contract,  that  is  to 
say,  that  so  long  as  Messrs.  Warne  and  Co.  were  allowed  to 
publish  so  long  no  one  else  could  publish — neither  the  lady 
herself,  nor  an  assign  from  her.     That  being  established,  what 
is  the  next  right  it  gives  to  either  party  ?     On  the  determi- 
nation of  the  partnership  adventure,  or  whatever  you  choose 
to  call  it,  what  right  had  Messrs.  Warne  and  Go.  in  the  book  ( 
There  is  authority  upon  the  subject,  but  I  do  not  think  it 
wants  authority.     I  think  it  is  plain  that  no  termination  of 
the  agreement  could  deprive  them  of  the  right  of  selling  the 
copies  which  they  have  themselves  printed  under  this  arrange- 
ment.    Whether  the  arrangement  was  at  will  or  for  a  term, 
the  publishers  must  retain  the  right  of  selling  for  their  own 
benefit  (subject  to  the  royalty),  the  copies  which  they  have 
printed  at  their  own  expense,  in  reliance  upon  that  agreement. 
So  far  I  go  with  the  plaintiffs ;  but  the  plaintiffs  then  want 
me  to  import  something  else— not  only  that  the  publishers 
should  have  the  right  to  sell  any  copies  they  might  have 
printed  before  the  disagreement,  but  that  the  owner  of  the 
copyright  should  not  have  the  right  to  publish  at  all,  so  long  as 
any  copies  remain  unsold.     I  cannot  find  that  in  the  agree- 
ment, and  it  does  not  seem  to  be  reasonable  to  import  it; 
because  it  would  come  to  this,  that  if  the  publishers  printed  a 
very  large  number  of  copies  it  would  deprive  the  authoress  of 
the  copyright  altogether.     I  cannot  import  such  an  unreason- 
able term  into  the  agreement. 

"  Then  it  is  said,  that,  if  you  give  the  publisher  no  protec- 
tion, the  result  may  be  that  the  author  may  publish  another 
edition  a  day  or  two  after  the  publishing  of  the  first  edition, 
and  so  destroy  the  value  of  the  remaining  copies  of  the  first 
edition  remaining  unsold.  That  may  be.  And  it  is  said  that 
that  is  so  unreasonable  that  you  must  infer  some  stipulation  to 
prevent  it.     Why  ?     No  doubt  partnerships  at  will  have  their 

(a)  Warne  v.  Mwtledge  (1874),  L.  R.  18  Eq.  497. 
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inconveniences  as  well  as  their  conveniences.  There  is  no  Part  vi*- 
reason  why  I  should  make  persons  take  up  a  totally  different 
position  from  that  which  they  have  agreed  to  take  up,  because 
it  might  be  convenient  to  one  of  the  parties  after  the  termi- 
nation of  the  arrangement.  If  you  do  want  that  protection  for 
a  term  of  years  or  for  a  definite  term,  you  must  contract  for  it. 
That  is  all.  But  I  cannot  import  such  a  term  into  the  contract. 
If  I  did,  I  should  make  partnerships  at  will  involve  con- 
sequences that  the  partners  never  dreamt  of." 

This  decision  must  be  received  with  considerable  caution. 
The  Court  held  that  so  long  as  the  arrangement  between  the 
parties  held  good  the  publishers  had  the  exclusive  right  of 
publication.  They  must  have  had  this  by  reason  of  an  implied 
agreement  to  that  effect,  there  being  nothing  express  on  the 
subject  in  the  contract.  It  was  implied  in  consideration  of  the 
expense  incurred  by  the  publishers,  and  must  in  reason 
be  held  to  continue  so  long  as  there  were  any  copies  printed 
with  the  consent  and  concurrence  of  the  author  remaining 
unsold. 

And  of  what  value  was  the  exclusive  right  of  publication  to 
the  publisher,  if  this  right  was  determinable  at  any  moment 
by  the  author  ?  In  short,  the  right  existed  so  long  as  it  was 
of  no  value,  but  the  moment  it  might  have  had  any  value  it 
ceased  to  exist. 

In  a  case  in  the  Irish  Bankruptcy  Court  it  appeared  that  Effect  of 
Curry  and  Co.  had  published  three  novels  by  Charles  Lever,  ^iJSwSw 
under  an  agreement   that  they  should  bear  the  expense  of  where  author 
publication  and  pay  to  the  author  a  specified  sum  for  a  certain  gj^e  profits. 
number  of  copies,  and  should  divide  with  him  the  net  profits 
on  the  copies  sold  beyond  that  number.    While  a  large  number 
of  printed  copies  remained  unsold  Curry  became  bankrupt, 
when  Lever  claimed  to  be  entitled  as  partner  to  one  half  of 
the  unsold  stock,  and  to  have  a  special  lien  on  the  other  half, 
entitling  him  as  a  preferred  creditor  to  be  paid  in  full  for 
whatever  balance  might  be  due  to  him.     The  commissioner 
held  that  if  Lever  were  a  partner  in  the  unsold  stock,. he  was 
a  mere  dormant  and  secret  partner ;  and,  as  the  whole  of  the 
stock  had   been   in  the  possession   and   disposition    of    the 
bankrupt,  it  passed  to  the  creditors  under   the   Bankruptcy 
Act ;  and  that,  for  the  same  reason,  Lever  had  no  special  lien 
on  it.     The  commissioner  said  that  the  question  as  to  whom 
the  copyright  belonged    was  not  within    the  jurisdiction    of 
the    court ;    but   he   expressed   the   opinion   that,  as   Curry 
had  been  permitted  to  advertise  himself  as  the  owner,  the 
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copyright  should    be  dealt    with    as   his    property  in    bank- 
ruptcy (a). 

Where  there  is  an  agreement  between  an  author  and  pub- 
lisher of  a  profit-sharing  character,  a  fiduciary  relationship  is 
thereby  established  between  the  parties,  and  the  author  is 
entitled  to  an  account  from  the  publishers  (ft).  Upon  this 
point  a  valuable  opinion  was,  in  the  year  1893,  obtained  by 
the  Society  of  Authors  (c)  from  Lord  Justice  Cozens-Hardy, 
when  at  the  Bar,  and  Mr.  J.  Rolt.  According  to  this  opinion, 
the  publisher  must  produce  all  books  and  documents  necessary 
for  the  proper  vouching  of  the  accounts :  he  is  not  entitled  to 
charge  the  author  at  a  higher  rate  for  the  expenses  of  printing, 
paper,  &c,  than  he  himself  actually  pays,  and  must  give  the 
author  the  benefit  of  all  trade  commissions  and  discounts, 

(a)  In  re  (Mrry  (1848),  12  Ir.  Eq.  382.     As  to  publisher's  commission,  see  ca&e 
of  Qctty  v.  Pawn*, '  Times,1  March  9,  1873. 

(b)  Barry  v.  Steven*  (1862),  31  Bear.  258. 

(c)  As  to  this  Society,  see  note  (a)  ante,  p.  773. 
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8  Anne,  c.  19  (1709). 

An  Act  for  the  Encouragement  of  Learning,  by  vesting  the  Copies  of 
printed  Books  in  the  Authors  or  Purchasers  of  such  Copies  during  tJie 
Time  therein  mentioned. 

Repealed  by  5  &  6  Vict.  c.  45,  §  1. 


By  7  Geo.  II.  c.  24,  the  sole  liberty  of  printing  and  publishing  the 
Histories  of  Thuanus,  with  additions  and  improvements,  during  the 
time  therein  limited,  is  granted  to  Samuel  Buckley. 


8  Geo.  II.  c.  13  (1735). 

An  Act  for  the  Encouragement  of  the  Art  of  designing,  engraving,  and 
etching  historical  and  otfter  Prints,  by  vesting  the  Properties  thereof 
in  the  Inventors  and  Engravers  during  the  Time  therein  mentioned. 

Whereas  divers  persons  have,  by  their  own  genius,  industry,  pains, 
and  expense,  invented  and  engraved,  or  worked  in  mezzo  tin  to,  or  chiaro- 
oscuro,  sets  of  historical  and  other  prints,  in  hopes  to  have  reaped  the 
sole  benefit  of  their  labours :  And  whereas  printsellersand  other  persons 
have  of  late,  without  the  consent  of  the  inventors,  designers,  and  pro- 
prietors of  such  prints,  frequently  taken  the  liberty  of  copying,  engraving, 
and  publishing,  or  causing  to  be  copied,  engraved,  and  published  base 
copies  of  such  works,  designs,  and  prints,  to  the  very  great  prejudice 
and  detriment  of  the  inventors,  designers,  and  proprietors  thereof  :  For 
remedy  thereof,  and  for  preventing  such  practices  for  the  future,  may 
it  please  Your  Majesty  that  it  may  be  enacted,  and  be  it  enacted  by  tho 
King's  most  excellent  Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  spiritual  and  temporal,  and  Commons,  in  the  present  Parlia- 
ment assembled,  and  by  the  authority  of  the  same,  That  from  and  after  After  24th 

the  twenty-fourth  day  of  June  which  shall  be  in  the  year  of  our  Lord  £une'  173o» 
*  ,  .  the  property 

one  thousand  seven  hundred  and  thirty-five,  every  person  who  shall  of  historical 

invent  and  design,  engrave,  etch,  or  work,  in  mezzotinto  or  chiaro-  ftml  other 
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in  the  inven- 
tor for  four- 
teen yearn. 

Proprietor's 
name  to  be 
affixed  to 
each  print. 

Penalty  on 


oscuro,  or  from  his  own  works  and  invention  shall  cause  to  be  designed 
and  engraved,  etched,  or  worked,  in  mezzotinto  or  chiaro-oscuro,  any 
historical  or  other  print  or  prints,  shall  have  the  sole  right  and  liberty 
of  printing  and  reprinting  the  same  for  the  term  of  fourteen  years,  to 
commence  from  the  day  of  the  first  publishing  thereof,  which  shall  be 
truly  engraved  with  the  name  of  the  proprietor  on  each  plate,  and 
printed  on  every  such  print  or  prints ;  and  that  if  any  print-seller  or 
o"hers  pirat-0'  otner  person  whatsoever,  from  and  after  the  said  twenty-fourth  day  of 
ing  the  same.  June  one  thousand  seven  hundred  and  thirty-five,  within  the  time 
limited  by  this  Act,  shall  engrave,  etch,  or  work  as  aforesaid,  or  in  any 
other  manner  copy  and  sell,  or  cause  to  be  engraved,  etched,  or  copied 
and  sold,  in  the  whole  or  in  part,  by  varying,  adding  to,  or  diminishing 
from  the  main  design,  or  shall  print,  reprint,  or  import  for  sale,  or  cause 
to  be  printed,  reprinted,  or  imported  for  sale,  any  such  print  or  prints, 
or  any  parts  thereof,  without  the  consent  of  the  proprietor  or  proprietors 
thereof  first  had  and  obtained  in  writing  signed  by  him  or  them  re- 
spectively in  the  presence  of  two  or  more  credible  witnesses,  or,  knowing 
the  same  to  be  so  printed  or  reprinted  without  the  consent  of  the  pro- 
prietor or  proprietors  shall  publish,  sell,  or  expose  for  sale,  or  otherwise 
or  in  any  other  manner  dispose  of,  or  cause  to  be  published,  sold,  or 
exposed  to  sale,  or  otherwise  or  in  any  other  manner  disposed  of,  any 
such  print  or  prints,  without  such  consent  first  had  and  obtained  as 
aforesaid,  then  such  offender  or  offenders  shall  forfeit  the  plate  or  plates 
on  which  such  print  or  prints  are  or  shall  be  copied,  and  all  and  every 
sheet  or  sheets  (being  part  of  or  whereon  such  print  or  prints  are  or 
shall  be  so  copied  or  printed),  to  the  proprietor  or  proprietors  of  such 
original  print  or  prints,  who  shall  forthwith  destroy  and  damask  the 
same ;  and  further,  that  every  such  offender  or  offenders  shall  forfeit 
five  shillings  for  every  print  which  shall  be  found  in  his,  her,  or  their 
custody,  either  printed  or  published,  and  exposed  to  sale  or  otherwise 
disposed  of,  contrary  to  the  true  intent  and  meaning  of  this  Act,  the 
one  moiety  thereof  to  the  King's  most  excellent  Majesty,  his  heirs  and 
successors,  and  the  other  moiety  thereof  to  any  person  or  persons  that 
shall  sue  for  the  same,  to  be  recovered  in  any  of  His  Majesty's  Courts 
of  Record  at  Westminster,  by  action  of  debt,  bill,  plaint,  or  information, 
in  which  no  wager  of  law,  essoign,  privilege  or  protection,  or  more  than 
one  imparlance  shall  be  allowed. 

II.  Provided  nevertheless,  That  it  shall  and  may  be  lawful  for  any  per- 
son or  persons  who  shall  hereafter  purchase  any  plate  or  plates  for  print- 
ing from  the  original  proprietors  thereof  to  print  and  reprint  from  the 
said  plates  without  incurring  any  of  the  penalties  in  this  Act  mentioned. 

III.  And  be  it  further  enacted  by  the  authority  aforesaid,  That  if 
of  actions  for  any  action  or  suit  shall  be  commenced  or  brought  against  any  person  or 
anything  persons  whatsoever  for  doing  or  causing  to  be  done  anything  in  pur- 
suance of  Act.  suance  of  this  Act,  the  same  shall  be  brought  within  the  space  of  three 

months  after  so  doing;   and  the  defendant  and  defendants  in  such 


Not  to  ex- 
tend to  pur- 
chasers of 
plates  from 
the  original 
proprietors. 

Limitations 
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action  shall  or  may  plead  the  general  issue,  and  give  the  special  matter  General  issue. 
in  evidence ;  and  if  upon  such  action  or  suit  a  verdict  shall  be  given  for 
the  defendant  or  defendants,  or  if  the  plaintiff  or  plaintiffs  become  non- 
suited, or  discontinue  his,  her,  or  their  action  or  actions,  then  the 
defendant  or  defendants  shall  have  and  recover  full  costs,  for  the 
recovery  whereof  he  shall  have  the  same  remedy  as  any  other  defendant 
or  defendants  in  any  other  case  hath  or  have  by  law. 

IV.  Provided  always,  and  be  it  further  enacted  by  the  authority  Limitation  of 
aforesaid,  That  if  any  action  or  suit  shall  be  commenced  or  brought  ^T^ces  °T 
against  any  person  or  persons  for  any  offence  committed  against  this  against  this 
Act,  the  same  shall  be  brought  within  the  space  of  three  months  after 

the  discovery  of  every  such  offence,  and  not  afterwards,  anything  in 
this  Act  contained  to  the  contrary  notwithstanding. 

V.  Repealed  by  30  <fc  81  Vict.  c.  59. 

VI.  And  be  it  further  enacted  by  the  authority  aforesaid,  That  this  Public  Act. 
Act  shall  be  deemed,  adjudged,  and  taken  to  be  a  Public  Act,  and  be 
judicially  taken  notice  of  as  such  by  all  judges,  justices,  and  other  per- 
sons whatsoever,  without  specially  pleading  the  same. 


12  Geo.  II.  c.  36  (1739). 

An  Act  for  prohibiting  the  Importation  of  Books  reprinted  abroad,  and 
first  composed  or  wriUen  in  and  printed  in  Great  Britain  ;  and  for 
repealing  so  much  of  an  Act  made  in  the  Eighth  Year  of  the  Reign  of 
her  late  Majesty  Queen  Anne  as  empowers  the  limiting  the  Prices  of 
Books. 

Repealed  by  30  &  31  Vict.  c.  59. 


7  Geo.  III.  o.  38  (1766). 

An  Act  to  amend  and  render  more  effectual  an  Act  made  in  the  Eighth 
Year  of  the  Reign  of  King  George  the  Second,  for  Encouragement  of  the 
Arts  of  designing,  engmviiig,  and  etching  historical  and  other  Prints  ; 
and  for  vesting  in,  and  securing  to,  Jane  Hogarth,  Widow,  the  Pro- 
perty in  certain  Prints. 

Whereas  an  Act  of  Parliament  passed  in  the  eighth  year  of  the  reign  Preamble,  re- 
of  His  late  Majesty  King  George  the  Second,  intituled  "  An  Act  for  the  g^ell? 
Encouragement  of  the  Arts  of  designing,  engraving,  and  etching  historical 
and  other  Prints,  by  vesting  the  Properties  thereof  in  the  Inventors 
and  Engravers,  during  the  Time  therein  mentioned,"  has  been  found 
ineffectual  for  the  purposes  thereby  intended  :  Be  it  enacted  by  the 
King's  most  excellent  Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  spiritual  and  temporal,  and  Commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the  same,  that  from  and  after 
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The  original  the  first  day  of  January,  one  thousand  seven  hundred  and  sixty -seven, 
signers,  or  en"  a^  an<^  everv  Person  and  persons  who  shall  invent  or  design,  engrave, 
graven',  &c.,  etch,  or  work  in  mezzotinto  or  chiaro-oscuro,  or,  from  his  own  work, 
and  other*  design,  or  invention,  shall  cause  or  procure  to  be  designed,  engraved, 
print*,  and  etched,  or  worked  in  mezzotinto  or  chiaro-oscuro,  any  historical  print 
shall  caiise  or  P™*8*  or  any  print  or  prints  of  any  portrait,  conversation,  landscape, 
prints  to  l>e  or  architecture,  map,  chart,  or  plan,  or  any  other  print  or  prints  what- 
work/fce.,  of  soever>  shall  have,  and  are  hereby  declared  to  have,  the  benefit  and 
their  own  protection  of  the  said  Act  and  this  Act,  under  the  restrictions  and 
in ven tion,       limitations  hereinafter  mentioned . 

and  also  such  n§  And  be  it  further  enacted  by  the  authority  aforesaid,  That  from 
its  shall  en-  «#*..•         •»*»         i         -»  *  *  *        «      *         * 

grave,  &c.,      and  after  the  said  first  day  of  January  one  thousand  seven  hundred  and 

any  i>rjnt  sixty-seven,  all  and  every  person  and  persons  who  shall  engrave,  etch, 

any  picture.  or  w<>rk  in  mezzotinto  or  chiaro-oscuro,  or  cause  to  be  engraved,  etched, 

drawing,  or  worked,  any  print,  taken  from  any  picture,  drawing,  model,  or  sculp 

sculpture  ;  ture>  either  ancient  or  modern,  shall  have,  and  are  hereby  declared  to 

are  entitled  have,  the  benefit  and  protection  of  the  said  Act  and  this  Act,  for  the 

and  pro-  term  hereinafter  mentioned,  in  like  manner  as  if  such  print  had  been 

tection  of  the  graved  or  drawn  from  the  original  design  of  such  graver,  etcher,  or 

present  Act ;  draftsman  ;   and  if  any  person  shall  engrave,  print  and  publish,   or 

and  those  import  for  sale,  any  copy  of  any  such  print,  contrary  to  the  true  intent 

who  shall  en-  and  meaning  of  this  and  the  said  former  Act,  every  such  person  shall 

port  for  sale,  be  liable  to  the  penalties  contained  in  the  said  Act,  to  be  recovered  as 

copies  of  therein  and  hereinafter  is  mentioned. 

are  liablek)         IIL  and  IV.  repealed  by  80  &  31  Vict.  c.  59. 

penalties.  V.  And  be  it  further  enacted  by  the  authority  aforesaid,  That  all 

meamibee8ued  and  every  the  penalties  and  penalty  inflicted  by  the  said  Act,  and 

for  as  by  the  extended,  and  meant  to  be  extended,  to  the  several  cases  comprised  in 

racitod  Act  is  this  Act  shall  and  may  be  sued  for  and  recovered  in  like  manner,  and 
directed,  ,      ,_     ...  J   .     .  ,  ,.     .       . 

under  the  like  restrictions  and  limitations,  as  in  and  by  the  said  Act  is 

and  be  re-       declared  and  appointed  ;  and  the  plaintiff  or  common  informer  in  every 

MUwt*;**1  8Uch  action  P*  case  8uch  Plaintiff  or  common  informer  shall  recover 
provided  the  any  of  the  penalties  incurred  by  this  or  the  said  former  Act)  shall 
be^om-ti0n  recover  the  same»  together  with  his  full  costs  of  suit.     Provided  also, 
menced  that  the  party  prosecuting  shall  commence  his  prosecution  within  the 
months*af ter  space  of  six  calendar  months  after  the  offence  committed, 
the  fact.  VI.  And  be  it  further  enacted  by  the  authority  aforesaid,  That  the 
The  right  in-  sole  right  and  liberty  of  printing  and  reprinting  intended  to  be  secured 
mujed  by1*  and  PTOtecte<i  by  the  said  former  Act  and  this  Act,  shall  be  extended, 
this  and  the  continued,  and  be  vested  in  the  respective  proprietors,  for  the  space  of 
v'esteditthe  twenty-eiSht  ye****  **>  commence  from  the  day  of  the  first  publishing  of 
proprietors  any  of  the  works  respectively  hereinbefore  and  in  the  said  former  act 
for  the  term  mentioned, 
of  twenty- 
eight  years  VII.  And  be  it  further  enacted  by  the  authority  aforesaid,  That  if 

puWicaUoo*1  any  aCtX°n  °r  Suit  sha11  **  TOmmenced  or  brought  against  any  person  or 
persons  whatsoever,  for  doing,  or  causing  to  be  done,  anything  in 
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pursuance  of  this  Act,  the  same  shall  be  brought  within  the  space  of  six  Limitation  of 

calendar  months  after  the  fact  committed;   and   the   defendant  or actlons- 

defendants  in  any  such  action  or  suit  shall  or  may  plead  the  general 

issue,  and  give  the  special  matter  in  evidence ;  and  if,  upon  such  action  General  issue. 

or  suit,  a  verdict  shall  be  given  for  the  defendant  or  defendants,  or  if 

the  plaintiff  or  plaintiffs  become  non-suited,  or  discontinue  his,  her,  or 

their  action  or  actions,  then  the  defendant  or  defendants  shall  have  and 

recover  full  costs;  for  the  recovery  whereof  he  shall  have  the  same 

remedy  as  any  other  defendant  or  defendants,  in  any  other  case,  hath  Full  co:t*. 

or  have  by  law. 

15  Geo.  III.  c.  53  (*1775). 

An  Act  for  enabling  the  two  Universities  in  England,  the  four  Universities 
in  Scotland,  and  the  several  Colleges  of  Eton,  Westminster,  and  Win- 
chester, to  hold  in  perpetuity  their  Copyright  in  Books,  given  or 
bequeathed  to  the  said  Universities  and  Colleges  for  the  Advancement 
of  useful  Learning  and  other  Purposes  of  Education;  and  for 
amending  so  much  of  an  Act  of  the  Eighth  Year  of  the  Reign  of 
Queen  Anne  as  relates  to  the  Delivery  of  Boohs  to  the  Warehouse- 
keeper  of  the  Stationers1  Company,  for  the  Use  of  the  several  Libraries 
therein  mentioned. 

Whereas  authors  have  heretofore  bequeathed  or  given,  and  may  here-  Preamble. 
after  bequeath  or  give,  the  copies  of  books  composed  by  them,  to  or  in 
trust  for  one  of  the  two  universities  in  that  part  of  Great  Britain  called 
England,  or  to  or  in  trust  for  some  of  the  colleges  or  houses  of  learning 
within  the  same,  or  to  or  in  trust  for  the  four  universities  in  Scotland, 
or  to  or  in  trust  for  the  several  colleges  of  Eton,  Westminster,  and 
Winchester,  and  in  and  by  their  several  wills  or  other  instruments  of 
donation,  have  directed  or  may  direct,  that  the  profits  arising  from  the 
printing  and  reprinting  such  books  shall  be  applied  or  appropriated  as 
a  fund  for  the  advancement  of  learning,  and  other  beneficial  purposes  of 
education  within  the  said  universities  and   colleges  aforesaid:   And 
whereas  such  useful  purposes  will  frequently  be  frustrated,  unless  the 
sole  printing  and  reprinting  of  such  books,  the  copies  of  which  have 
been  or  shall  be  so  bequeathed  or  given  as  aforesaid,  be  preserved  and 
secured  to  the  said  universities,  colleges,  and  houses  of  learning  respec- 
tively in  perpetuity  :  May  it  therefore  please  Your  Majesty  that  it  may 
be  enacted,  and  be  enacted  by  the  King's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal, 
and   Commons,  in  this  present   Parliament  assembled,   and  by  the  Universities, 
authority  of  the  same,  That  the  said  universities  and  colleges  respec-  ^^and1^ 
tively  shall,  at  their  respective  presses,  have,  for  ever,  the  sole  liberty  of  Scotland  to 
printing  and  reprinting  all  such  books  as  shall  at  any  time  heretofore  have  *£ve  for  e.ve*' 
been,  or  (having  not  been  heretofore  published  or  assigned)  shall  at  any  0f  printing, 
time  hereafter  be  bequeathed,  or  otherwise  given  by  the  author  or  authors  &c-»  Buch 


VI  THE  LAW   OF  COPYRIGHT. 

book*  as  °'  the  same  respectively,  or  the  representatives  of  such  author  or  authors, 
have  been,  to  or  in  trust  for  the  said  universities,  or  to  or  in  trust  for  any  college  or 
bequeathed  house  of  learning  within  the  same,  or  to  or  in  trust  for  the  said  four  uni- 
to  them,  versities  in  Scotland,  or  to  or  in  trust  for  the  said  colleges  of  Eton, 

same^have  Westminster,  and  Winchester,  or  any  of  them,  for  the  purposes  afore- 
been,  or  shall  said,  unless  the  same  shall  have  been  bequeathed  or  given,  or  shall 
a  limited  °T  nerea^fcer  ^  bequeathed  or  given,  for  any  term  of  years,  or  other  limited 
time.  term,  any  law  or  usage  to  the  contrary  hereof  in  anywise  nowithstanding. 

After  June    -      II.  And  it  is  hereby  further  enacted,  That  if  any  bookseller,  printer, 
persons  urint-  or  otner  person  whatsoever,  from  and  after  the  twenty-fourth  day  of 
ing  or  selling  June  one  thousand  seven  hundred  and  seventy-five,  shall  print,  reprint, 
shall  forfeit     or  ^P01^  or  cause  to  be  printed,  reprinted  or  imported,  any  such  book 
the  same,  ami  or  books ;  or,  knowing  the  same  to  be  so  printed  or  reprinted,  shall  sell, 
every  sheet ;    PUD^8D>  or  expose  to  sale,  or  cause  to  be  sold,  published,  or  exposed 
to  sale,  any  such  book  or  books ;  then  such  offender  or  offenders  shall 
forfeit  such  book  or  books,  and  all  and  every  sheet  or  sheets,  being 
part  of  such  book  or  books,  to  the  university,  college,  or  house  of  learn- 
ing respectively,  to  whom  the  copy  of  such  book  or  books  shall  have 
been  bequeathed  or  given  as  aforesaid,  who  shall  forthwith  damask  and 
make  waste  paper  of  them ;  and  further,  that  every  such  offender  or 
offenders  shall  forfeit  one  penny  for  every  sheet  which  shall  be  found  in 
his,  her,  or  their  custody,  either  printed  or  printing,  published  or  ex- 
posed to  sale,  contrary  to  the  true  intent  and  meaning  of  this  Act ;  the 
one  moiety  to  one  moiety  thereof  to  the  King's  most  excellent  Majesty,  his  heirs  and 
H  d  th^th '   8UCcessorB»  ^d  the  other  moiety  thereof  to  any  person  or  persons  who 
to  the  prone-    shall  sue  for  the  same  ;  to  be  recovered  in  any  of  His  Majesty's  Courts 
cutor.  0f  Record  at  Westminster,  or  in  the  Court  of  Session  in  Scotland,  by 

action  of  debt,  bill,iplaint,  or  information,  in  which  no  wager  of  law,  essoin 
privilege,  or  protection,  or  more  than  one  imparlance,  shall  be  allowed* 
Nothing  iii  III.  Provided  nevertheless,  That  nothing  in  this  Act  shall  extend  to 

thi.8  ^[^  grant  any  exclusive  right  otherwise  than  so  long  as  the  books  or  copies 
grant  any  belonging  to  the  said  universities  or  colleges  are  printed  only  at  their 
e,XhtfVe  » •  own  P"ntin£  pressGS  within  the  said  universities  or  colleges  respectively, 
tlimi  such  and  for  their  sole  benefit  and  advantage ;  and  that  if  any  university  or 
i>ooks  are  college  shall  delegate,  grant,  lease,  or  sell  their  copyrights,  or  exclusive 
presses  of  the  rights  of  printing  the  books  hereby  granted,  or  any  part  thereof,  or  shall 
universities.  anow>  permit,  or  authorize  any  person  or  persons,  or  bodies  corporate,  to 
print  or  reprint  the  same,  that  then  the  privileges  hereby  granted  are  to 
Universities     become  void  and  of  no  effect,  in  the  same  manner  as  if  this  Act  had  not 

may  sell  ^>een  maxje  •    but  the  said  universities  and  colleges  as  aforesaid  shall 

Copyrights  in  '  . 

like'manner    nevertheless  have  a  right  to  sell  such  copies  so  bequeathed  or  given  as 
as  any  author,  afore^^  in  like  manner  as  any  author  or  authors  now  may  do  under  the 
provisions  of  the  statute  of  the  eighth  year  of  her  Majesty  Queen  Anne. 
No  person  IV.  And  whereas   many   persons   may    through    ignorance  offend 

SUbaufes°for    aga^nsfc  tn^  Act,  unless  some  provision  be  made  whereby  the  property 
printing,  &c,  of  every  such  book  as  is  intended  by  this  Act  to  be  secured  to  the  said 
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universities,  colleges,  and  houses  of  learning  within  the  same,  and  to  books  already 
the  said  universities  in  Scotland,  and  to  the  respective  colleges  of  Eton,  untesthev 
Westminster,  and  Winchester,  may  be  ascertained  and  known,  be  it  be  entered 
therefore  enacted  by  the  authority  aforesaid,  That  nothing  in  this  Act  ^f0^^ 
contained  shall  be  construed  to  extend  to  subject  any  bookseller,  printer, 
or  other  person  whatsoever,  to  the  forfeitures  or  penalties  herein  men- 
tioned, for  or  by  reason  of  the  printing  or  reprinting,  importing  or 
exposing  to  sale,  any  book  or  books,  unless  the  title  to  the  copy  of  such 
book  or  books,  which  has  or  have  been  already  bequeathed  or  given  to 
any  of  the  said  universities  or  colleges  aforesaid,  be  entered  in  the 
register  book  of  the  Company  of  Stationers  kept  for  that  purpose,  in 
such  manner  as  hath  been  usual,  on  or  before  the  twenty-fourth  day  of  All  book* 
June,  one  thousand  seven  hundred  and  seventy- five ;  and  of  all  and  J      'I!**  . 
every  such  book  or  books  as  may  or  shall  hereafter  be  bequeathed  or  bequeathed, 
given  as  aforesaid,  be  entered  in  such  register  within  the  space  of  two  ™U8J  ^A1?" 
months  after  any  such  bequest  or  gift  shall  have  come  to  the  knowledge  two  months 
of  the  vice-chancellors  of  the  said  universities,  or  the  heads  of  houses  ?^r  &x%\  n 
and  colleges  of  learning,  or  of  the  principal  of  any  of  the  said  four  uni-  be  known, 
versities  respectively ;  for  every  of  which  entries  so  to  be  made  as  afore-  6d.  to  be 
said  the  sum  of  sixpence  shall  be  paid,  and  no  more ;  which  said  register  ^|,rv  Ui  the* 
book  shall  and  may,  at  all  seasonable  and  convenient  times,  be  referred  register  book, 
to  and  inspected  by  any  bookseller,  printer,  or  other  person,  without  jngp^t^j* 
any  fee  or  reward ;  and  the  clerk  of  the  said  company  of  Stationers  without  fee. 
shall,  when  and  as  often  as  thereunto  required,  give  a  certificate  under  Clerk  to  give 
his  hand  of  such  entry  or  entries,  and  for  every  such  certificate  may  belnVpakl  6tf. 
take  a  fee  not  exceeding  sixpence. 

V .  And  be  it  further  enacted,  That  if  the  clerk  of  the  said  Company  If  clerk  refuse 
of  Stationers  for  the  time  being  shall  refuse  or  neglect  to  register  or  or  J681^ !° 
make  such  entry  or  entries,  or  to  give  such  certificate,  being  thereunto  &c. 
required  by  the  agent  of  either  of  the  said  universities  or  colleges  afore- 
said, lawfully  authorized  for  that  purpose,  then  either  of  the  said  uni- 
versities or  colleges  aforesaid,  being  the  proprietor  of  such  copyright  or  Proprietor  of 
copyrights  as  aforesaid  (notice  being  first  given  of  such  refusal  by  an  ad-  8"cA^ff "  . 
vertisement  in  the '  Gazette '),  shall  have  the  like  benefit  as  if  such  entry  like  benefit  a* 
or  entries,  certificate  or  certificates,  had  been  duly  made  and  given ;  and  j*  jU?*Lentry 
the  clerk  so  refusing  shall  for  every  such  offence  forfeit  twenty  pounds  made,  and 

to  the  proprietor  or  proprietors  of  every  such  copyright ;  to  be  recovered  ?lSc-f r^^a11 
in  any  of  His  Majesty's  Courts  of  Record  at  Westminster,  or  in  the 
Court  of  Session  in  Scotland,  by  action  of  debt,  bill,  plaint,  or  informa- 
tion, in  which  no  wager  of  law,  essoin,  privilege,  protection,  or  more 
than  one  imparlance  shall  be  allowed. 

VI.  and  VII.  repealed  by  24  &  25  Vict.  c.  101. 

VIII.  And  be  it  further  enacted  by  the  authority  aforesaid,  That  Public  Act. 
this  Act  shall  be  adjudged,  deemed,  and  taken  to  be  a  Public  Act,  and 
shall  be  judicially  taken  notice  of  as  such,  by  all  judges,  justices,  and 
other  persons  whatsoever,  without  specially  pleading  the  same. 
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17  Geo.  III.  c.  57  (1777). 

An  Act  for  more  effectually  securing  the  Property  of  Prints  to  Inventors 
and  Engravers,  by  enabling  them  to  sue  for  and  recover  Penalties  m 
certain  Cases. 

Recital  «f        Whereas  an  Act  of  Parliament  passed  in  the  eighth  year  of  the  reign 
and 7 Geo!' 1L  °*  His  *ate  Majesty  King  George  the  Second,  intituled  "An  Act  for 
the  Encouragement  of  the  Arts  of  designing,  engraving,  and  etching 
historical  and  other  Prints,  by  vesting  the  Properties  thereof  in  the 
Inventors  and  Engravers,  during  the  Time  therein  mentioned : "     And 
whereas,  by  an  Act  of  Parliament  passed  in  the  seventh  year  of  the 
reign  of  His  present  Majesty,  for  amending  and  rendering  more  effectual 
the  aforesaid  Act,  and  for  other  purposes  therein  mentioned,  it  was 
(among  other  things)  enacted,  That  from  and  after  the  first  day  of 
January  one  thousand  seven  hundred  and  sixty-seven,  all  and  every 
person  or  persons  who  should  engrave,  etch,  or  work  in  mezzotinto  or 
chiaro-oscuro,  or  cause  to  be  engraved,  etched,  or  worked  any  print 
taken  from  any  picture,  drawing,  model,  or  sculpture,  either  ancient  or 
modern,  should  have  and  were  thereby  declared  to  have  the  benefit  and 
protection  of  the  said  former  Act  and  that  Act,  for  the  term  therein- 
after mentioned,  in  like  manner  as  if  such  print  had  been  graved  or 
drawn  from  the  original  design  of  such  graver,  etchor,  or  draughtsman ; 
and  whereas  the  said  Acts  have  not  effectually  answered  the  purposes 
for  which  they  were  intended,  and  it  is  necessary  for  the  encourage- 
ment of  artists,  and  for  securing  to  them  the  property  of  and  in  their 
works,  and  for  the  advancement  and  improvement  of  the  aforesaid  arts, 
that  such  further  provisions  should  be  made  as  are  hereafter  mentioned 
and  contained :  May  it  therefore  please  Your  Majesty,  that  it  may  be 
enacted ;  and  be  it  enacted  by  the  King's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal, 
After  June      and   Commons,   in  this  present  Parliament  assembled,  and  by  the 
any  engraver,  authority  of  the  same,  That  from  and  after  the  twenty-fourth  day  of 
Ac.,  shall,        June,  one  thousand  seven  hundred  and  seventy-seven,  if  any  engraver, 
time  limited    e*cner>  print-seller,  or  other  person  shall,  within  the  time  limited  by 
by  the  afore-   the  aforesaid  Acts,  or  either  of  them,  engrave,  etch,  or  work,  or  cause 
engrave  or       or  procure  to  be  engraved,  etched,  or  worked,  in  mezzotinto  or  chiaro- 
eteh,  Ac.,  any  oscuro,  or  otherwise,  or  in  any  other  manner  copy,  in  the  whole  or  in 
th^conUntof  P***'  **y  v^y^g,  adding  to,  or  diminishing  from  the  main  design,  or 
the  proprie-     shall  print,  reprint,  or  import  for  sale,  or  cause  or  procure  to  be  printed, 
billable  to     r©P*inted,  or  imported  for  sale,  or  shall  publish,  sell,  or  otherwise  dis- 
damages  and   pose  of,  any  copy  or  copies  of  any  historical  print  or  prints,  or  any 
e  cos       print  or  prints  of  any  portrait,  conversation,  landscape,  or  architecture, 
map,  chart,  or  plan,  or  any  other  print  or  prints  whatsoever,  which 
hath  or  have  been,  or  shall  be  engraved,  etched,  drawn,  or  designed,  in 
any  part  of  Great  Britain,  without  the  express  consent  of  the  proprietor 
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or  proprietors  thereof  first  had  and  obtained  in  writing,  signed  by  him, 
her,  or  them  respectively,  with  his,  her,  or  their  own  hand  or  hands,  in 
the  presence  of  and  attested  by  two  or  more  credible  witnesses,  then 
every  such  proprietor  or  proprietors  shall  and  may,  by  and  in  a  special 
action  upon  the  case,  to  be  brought  against  the  person  or  persons  so 
offending,  recover  such  damages  as  a  jury  on  the  trial  of  such  action  or 
on  the  execution  of  a  writ  of  inquiry  thereon,  shall  give  or  assess, 
together  with  double  costs  (a)  of  suit. 


27  Geo.  III.  c.  38  (1787). 

An  Act  for  the  encouragement  of  the  Arts  of  designing  and  printing 
Linens,  Cottons,  Calicoes,  and  Muslins,  by  vesting  the  Properties 
thereof  in  the  Designers,  Printers,  and  Proprietors  for  a  limited 
Time. 

Repealed  by  5  &  6  Vict.  c.  100,  §  1. 


29  Geo.  III.  c.  19  (1789). 

An  Act  for  continuing  an  Act  for  the  Encouragement  of  the  Arts  of 
designing  and  printing  Linens,  Cottons,  Calicoes,  and  Muslins,  by 
vesting  the  Property  thereof  in  the  Designers,  Printers,  and  Pro- 
prietors for  a  limited  Time, 

Repealed  by  5  &  6  Vict.  c.  100,  §  1. 


34  Geo.  III.  c.  23  (1794). 

An  Act  for  amending  and  making  perpetual  an  Act  for  the  Encouragement 
of  the  Arts  of  designing  and  j/rinting  Linens,  Cottons,  Calicoes,  and 
Muslins,  by  vesting  the  Properties  thereof  in  the  Designers,  Printers, 
and  Proprietors  for  a  limited  Period. 

Repealed  by  5  &  6  Vict.  c.  100,  §  1. 


38  Geo.  III.  c.  71  (1798). 

An  Act  for  Encouraging  the  Art  of  making  new  Models  and  Casts  oj 
Busts,  and  other  Things  therein  mentioned. 

Repealed  by  24  and  25  Vict.  c.  101. 

{a)  So  much  of  this  statute  as  relates  to  double  costs  is  repealed  by  24  and  25 
Vict.  c.  101. 
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4]  Geo.  III.  c.  107  (1801). 

An  Act  for  the  further  Encouragement  of  Learning,  in  the  United 
Kingdom  of  Great  Britain  and  Ireland,  by  securing  the  Copies  and 
Copyright  of  printed  Books  to  the  Authors  of  such  Books,  or  their 
Assigns,  for  the  time  therein  mentioned. 

Repealed  by  5  <fc  6  Vict.  c.  45,  §  1. 


54  Geo.  III.  c.  50. 

An  Act  to  amend  and  render  more  effectual  an  Act  of  His  present  Majesty, 
for  encouraging  the  Art  of  making  neir  Models  and  Casts  of  Busts, 
and  other  Things  therein  mentioned;  and  for  giving  further 
Encouragement  to  such  Arts. 

[18th  May,  1814.] 

38  Geo.  111.     Whereas  by  an  Act,  passed  in  the  thirty-eighth  year  of  the  reign  of 
c-  71,  His  present  Majesty,  intituled  "An  Act  for  encouraging  the  Art  of 

making  new  Models  and  Casts  of  Busts,  and  other  Things  therein 
mentioned,"  the  sole  right  and  property  thereof  were  vested  in  the 
original  proprietors,  for  a  time  therein  specified:  And  whereas  the 
provisions  of  the  said  Act  having  been  found  ineffectual  for  the  purposes 
thereby  intended,  it  is  expedient  to  amend  the  same,  and  to  make  other 
provisions  and  regulations  for  the  encouragement  of  artists,  and  to 
secure  to  them  the  profits  of  and  in  their  works,  and  for  the  advance- 
ment of  the  said  arts :  May  it  therefore  please  your  Majesty  that  it 
may  be  enacted,  and   be  it  enacted   by  the   King's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  spiritual  and 
temporal,  and  Commons,  in  this  present  Parliament  assembled,  and  by 
The  sole  right  the  authority  of  the  same,  That  from  and  after  the  passing  of  this  Act, 
of  aHnewr  *    everv  person  or  persons  who  shall  make  or  cause  to  be  made  any  new 
and  original     and  original  sculpture  or  model,  or  copy  or  cast,  of  the  human  figure, 
mo^ls^8'       or  numan  figures,  or  of  any  bust  or  busts,  or  of  any  part  or  parts 
copies,  and      of  the  human  figure,  clothed  in  drapery  or  otherwise,  or  of  any  animal 
hTthe  wo-       or  anmials>  or  °f  anv  Par*  or  parte  of  any  animal  combined  with  the 
prietortt  for      human  figure  or  otherwise,  or  of  any  subject  being  matter  of  invention 
years*11  *n  sculpture,  or  of  any  alto  or  basso-relievo  representing  any  of  the 

matters  or  things  hereinbefore  mentioned,  or  any  cast  from  nature  of 
the  human  figure,  or  of  any  part  or  parts  of  the  human  figure,  or  of 
any  cast  from  nature  of  any  animal,  or  of  any  part  or  parts  of  any 
animal,  or  of  any  such  subject  containing  or  representing  any  of  the 
matters  and  things  hereinbefore  mentioned,  whether  separate  or  com- 
bined, shall  have  the  sole  right  and  property  of  all  and  in  every  such 
new  and  original  sculpture,  model,  copy,  and  cast  of  the  human  figure 
or  human  figures,  and  of  all  and  in  every  such  busts  or  busts,  and  of 
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all  and  in  every  such  part  or  parts  of  the  human  figure,  clothed  in 
drapery  or  otherwise,  and  of  all  and  in  every  such  new  and  original 
sculpture,  model,  copy,  and  cast,  representing  any  animal  or  animals, 
and  of  all  and  in  every  such  work  representing  any  part  or  parts  of 
any  animal'  combined  with  the  human  figure  or  otherwise,  and  of  all 
and  in  every  such  new  and  original  sculpture,  model,  copy,  and  cast  of 
any  subject,  being  matter  of  invention  in  /sculpture,  and  of  all  and  in 
every  such  new  and  original  sculpture,  model,  copy,  and  cast  in  alto  or 
basso  relievo,  representing  any  of  the  matters  or  things  hereinbefore 
mentioned,  and  of  every  such  cast  from  nature,  for  the  term  of 
fourteen  years  from  first  putting  forth  or  publishing  the  same: 
Provided,  in  all  and  in  every  case,  the  proprietor  or  proprietors  do 
cause  his,  her,  or  their  name  or  names,  with  the  date,  to  be  put  on  all  and 
every  such  new  and  original  sculpture,  model,  copy,  or  cast,  and  on  every 
such  cast  from  nature,  before  the  same  shall  be  put  forth  or  published. 

II.  And  be  it  further  enacted,  That  the  sole  right  and  property  of  Works  pub- 
all  works,  which  have  been  put  forth  or  published  under  the  protection  [Je  rwsited 
of  the  said  recited  Act,  shall  be  extended,  continued  to  and  vested  in  Act,  vested 
the  respective  proprietors  thereof  for  the  term  of  fourteen  years,  to ^etorefor 
commence  from  the  date  when  such  last  mentioned  works  respectively  fourteen 
were  put  forth  or  published.  years. 

III.  And  be  it  further  enacted,  That  if  any  person  or  persons  shall  Persons 
within  such  term  of  fourteen  years,  make  or  import,  or  cause  to  be  pitted  copies 
made  or  imported,  or  exposed  for  sale,  or  otherwise  disposed  of,  any  or  pirated 
pirated  copy  or  pirated  cast  of  any  such  new  and  original  sculpture,  or  pr^cSted. 
model  or  copy,  or  cast  of  the  human  figure  or  figures,  or  of  any  such 

bust  or  busts,  or  of  any  such  part  or  parts  of  the  human  figure  clothed 
in  drapery  or  otherwise,  or  of  any  such  work  of  any  animal  or  animals, 
or  of  any  such  part  or  parts  of  any  animal  or  animals  combined  with 
the  human  figure  or  otherwise,  or  of  any  such  subject  being  matter  of 
any  invention  in  sculpture,  or  of  any  such  alto  or  basso-relievo  repre- 
senting any  of  the  matters  or  things  hereinbefore  mentioned,  or  of 
any  such  cast  from  nature  as  aforesaid,  whether  such  pirated  copy  or 
pirated  cast  be  produced  by  moulding  or  copying  from,  or  imitating  in 
any  way,  any  of  the  matter  or  things  put  forth  or  published  under  the 
protection  of  this  Act,  or  of  any  works  which  have  been  put  forth  or 
published  under  the  protection  of  the  said  recited  Act,  the  right  and 
property  whereof  is  and  are  secured,  extended,  and  protected  by  this 
Act  in  any  of  the  cases  as  aforesaid,  to  the  detriment,  damage,  or  loss 
of  the  original  or  respective  proprietor  or  proprietors  of  any  such  works 
so  pirated ;  then  and  in  all  such  cases  the  said  proprietor  or  proprietors, 
or  their  assignee  or  assignees,  shall  and  may,  by  and  in  a  special  action 
upon  the  case  to  be  brought  against  the  person  or  persons  so  offending, 
receive  such  damages  as  a  jury  on  a  trial  of  such  action  shall  give  or  Damages  and 
assess,  together  with  double  costs  of  suit.  double  costs. 

IV.  Provided  nevertheless,  That  no  person  or  persons  who  shall  or  Purchasers  of 
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copyright  may  hereafter  purchase  the  right  or  property  of  any  new  and  original 
thTwune"  sculpture  or  model,  or  copy  or  cast,  or  of  any  cast  from  nature,  or  of 
any  of  the  matters  and  things  published  under  or  protected  by  virtue 
of  this  Act,  of  the  proprietor  or  proprietors,  expressed  in  a  deed  in  writing 
signed  by  him,  her,  or  them  respectively,  with  his,  her,  or  their  own  hand, 
or  hands,  in  the  presence  of  and  attested  by  two  or  more  credible  wit- 
nesses, shall  be  subject  to  any  action  for  copying,  or  casting,  or  vending  the 
simti,  anything  contained  in  this  Act  to  the  contrary  notwithstanding. 
Limitation  V.  Provided  always,  and  be  it  further  enacted,  That  all  actions  to  be 

of  notions.  brought  as  aforesaid,  against  any  person  or  persons  for  any  offence  com- 
mitted against  this  Act,  shall  be  commenced  within  six  calendar  months 
next  after  the  discovery  of  every  such  offence,  and  not  afterwards. 
An  additional  VI.  Provided  always,  and  be  it  further  enacted,  That  from  and 
teen"  ^irein  ^ncl  med  lately  after  the  expiration  of  the  said  term  of  fourteen  years,  the 
case  the  sole  right  of  making  and  disposing  of  such  new  and  original  sculpture 

oririna?*  ^  or  mo^e^»  or  ^Py*  or  cas*  °*  anv  °f  *^e  matters  or  things  hereinbefore 
sculpture,  mentioned,  shall  return  to  the  person  or  persons  who  originally  made 
H  vinar*11111  ***  or  cau8e^  *°  ^  made  the  same,  if  he  or  they  shall  be  then  living,  for  the 
further  term  of  fourteen  years,  excepting  in  the  case  or  cases  where 
such  person  or  persons  shall  by  sale  or  otherwise  have  divested  himself, 
herself,  or  themselves,  of  such  right  of  making  or  disposing  of  any  new 
and  original  sculpture,  model,  or  copy,  or  cast  of  any  of  the  matters  or 
things  hereinbefore  mentioned,  previous  to  the  passing  of  this  Act, 


54  Geo.  c.  156  (1814). 

An  Act  to  amend  the  several  Acts  for  the  Encouragement  of  Learning ,  by 
securing  the  Copies  and  Copyright  of  printed  Books  to  the  Authors  of 
snch  Books  or  their  Assigns. 

Repealed  by  5  &  6  Vict.  c.  45,  §  1. 


3  Will.  IV.  c\  1">. 

An  Act  to  amend  the  Laws  relating  to  dramatic  literary/  Property. 

[10th  June,  1838.] 

54 Geo.  III.  Whereas  by  an  Act  passed  in  the  fifty-fourth  year  of  the  reign  of  His 
late  Majesty,  King  George  the  Third,  intituled  "  An  Act  to  amend  the 
several  Acts  for  the  Encouragement  of  Learning,  by  securing  the  Copies 
and  Copyright  of  printed  Books  to  the  Authors  of  such  Books  or  their 
Assigns,"  it  was  amongst  other  things  provided  and  enacted,  that  from 
and  after  the  passing  of  the  said  Act  the  author  of  any  book  or  books 
composed,  and  not  printed  or  published,  or  which  should  thereafter  be 
pomposed  and  printed  and  published,  and  his  assignee  or  assigns,  shoulcj 
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have  the  sole  liberty  of  printing  and  reprinting  such  book  or  books  for 

the  full  term  of  twenty-eight  years,  to  commence  from  the  day  of  first 

publishing  the  same,  and  also,  if  the  author  should  be  living  at  the  end 

of  that  period  for  the  residue  of  his  natural  life :  And  whereas  it  is 

expedient  to  extend  the  provisions  of  the  said  Act:  Be  it  therefore 

enacted  by  the  King's  most  excellent  Majesty,  by  and  with  the  advice 

and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons  in  this 

present  Parliament  assembled,  and  by  the  authority  of  the  same,  That  The  author  of 

from  and  after  the  passing  of  this  Act  the  author  of  any  tragedy,  a?y  dramatic 

?         i  ->  «  i         i  •       •  •      piece  snail 

comedy,  play,  opera,  farce,  or  any  other  dramatic  piece  or  entertain-  have  as  his 

ment,  composed,  and  not  printed  and  published  by  the  author  thereof,  or  ^P^?.^  *he  f 
his  assignee,  or  which  hereafter  shall  be  composed,  and  not  printed  or  representing 
published  by  the  author  thereof  or  his  assignee,  or  the  assignee  of  such  ?*  °^  causing 
author,  shall  have  as  his  own  property  the  sole  liberty  of  representing,  sented  at  any 
or  causing  to  be  represented,  at  anyplace  or  places  of  dramatic  entertain-  Place  of  *»- 
ment  whatsoever,  in  any  part  of  the  United  Kingdom  of  Great  Britain  tainment. 
and  Ireland,  in  the  Isles  of  Man,  Jersey,  and  Guernsey,  or  in  any  part 
of  the  British  dominions,  any  such  production  as  aforesaid,  not  printed 
and  published  by  the  author  thereof  or  his  assignee,  and  shall  be  deemed 
and  taken  to  be  the  proprietor  thereof ;  and  that  the  author  of  any 
such  production,  printed  and  published  within  ten  years  before  the 
passing  of  this  Act  by  the  author  thereof  or  his  assignee,  or  which 
shall  hereafter  be  so  printed  and  published,  or  the  assignee  of  such 
author,  shall  from  the  time  of  passing  this  Act,  or  from  the  time  of  such 
publication  respectively,  until  the  end  of  twenty-eight  years  from  the 
day  of  such  first  publication  of  the  same,  and  also,  if  the  author  or 
authors,  or  the  survivor  of  the  authors,  shall  be  living  at  the  end  of 
that  period,  during  the  residue  of  his  natural  life,  have  as  his  own  pro- 
perty the  sole  liberty  of  representing,  or  causing  to  be  represented,  the 
same  at  any  such  place  of  dramatic  entertainment  as  aforesaid,  and 
shall  be  deemed  and   taken  to  be  the  proprietor  thereof :    Provided  Proviso  as  to 
nevertheless,  that  nothing  in  this  Act  contained  shall  prejudice,  alter,  c&se^l  where 
or  affect  the  right  or  authority  of  any  person  to  represent  or  cause  to  be  the  passing  of 
represented,  at  any  place  or  places  of  dramatic  entertainment  whatsoever, thi*  ActV* 
any  such  production  as  aforesaid,  in  all  cases  in  which  the  author  thereof  been  given, 
or  his  assignee  shall,  previously  to  the  passing  of  this  Act,  have  given  his 
consent  to  or  authorized  such  representation,  but  that  such  sole  liberty 
of  the  author  or  his  assignee  shall  be  subject  to  such  right  or  authority.   • 

II.  And  be  it  further  enacted,  That  if  any  person  shall,  during  the  Penalty  on 
continuance  of  such  sole  liberty  as  aforesaid,  contrary  to  the  intent  of  P^80.118  P^" 
this  Act,  or  right  of  the  author  or  his  assignee,  represent  or  cause  to  be  pieces  con- 
represented,  without  the  consent  in  writing  of  the  author  or  other  pro-  *"??  to  thi8 
prietor  first  had  and  obtained  at  any  place  of  dramatic  entertainment 
within  the  limits  aforesaid,  any  such  production  as  aforesaid,  or  any 
part  thereof,  every  such  offender  shall  be  liable  for  each  and  every  such 
representation  to  the  payment  of  an  amount  not  less  than  forty  shillings,  . 
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or  to  the  full  amount  of  the  benefit  or  advantage  arising  from  such 
representation,  or  the  injury  or  loss  sustained  by  the  plaintiff  there- 
from, whichever  shall  be  the  greater  damages,  to  the  author  or  other 
proprietor  of  such  production  so  represented  contrary  to  the  true 
intent  and  meaning  of  this  Act ;  to  be  recovered,  together  with  double 
costs  of  suit,  by  such  author  or  other  proprietors,  in  any  court  having 
jurisdiction  in  such  cases  in  that  part  of  the  United  Kingdom  or  of  the 
British  dominions  in  which  the  offence  shall  be  committed;  and  in  every 
such  proceeding  where  the  sole  liberty  of  such  author  or  his  assignee  as 
aforesaid  shall  be  subject  to  such  right  or  authority  as  aforesaid,  it 
shall  be  sufficient  for  the  plaintiff  to  state  that  he  has  such  sole  liberty, 
without  stating  the  same  to  be  subject  to  such  right  or  authority,  or 
otherwise  mentioning  the  same. 

III.  Provided  nevertheless,  and  be  it  further  enacted,  That  all  actions 
or  proceedings  for  any  offence  or  injury  that  shall  be  committed  against 
this  Act  shall  be  brought,  sued,  and  commenced  within  twelve  calendar 
months  next  after  such  offence  committed,  or  else  the  same  shall  be 
void  and  of  no  effect. 

IV.  And  be  it  further  enacted,  that  whenever  authors,  persons, 
offenders,  or  others  are  spoken  of  in  this  Act  in  the  singular  number  or  in 
the  masculine  gender,  the  same  shall  extend  to  any  number  of  persons  and 
to  either  sex. 


Authors  of 
lectures,  or 
their  assigns, 
to  have  the 
sole  right  of 
publishing 
them. 


Penalty  on 
other  persons 
publishing, 
&c,  lectures 
without  leave, 


5  A  6  Will.  IV.  c.  65. 

An  Ad  for  preventing  the  Publication  of  Lectures  without  Consent. 

[9th  September,  1835.] 

Whereas  printers,  publishers,  and  other  persons  have  frequently  taken 
the  liberty  of  printing  and  publishing  lectures  delivered  upon  divers 
subjects,  without  the  consent  of  the  authors  of  such  lectures,  or  the 
persons  delivering  the  same  in  public,  to  the  great  detriment  of  such 
authors  and  lecturers :  Be  it  enacted  by  the  King's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  spiritual  and 
temporal,  and  Commons,  in  this  present  Parliament  assembled,  and  by 
the  authority  of  the  same,  That  from  and  after  the  first  day  of  September 
one  thousand  eight  hundred  and  thirty-five  the  author  of  any  lecture 
or  lectures,  or  the  person  to  whom  he  hath  sold  or  otherwise  conveyed 
the  copy  thereof,  in  order  to  deliver  the  same  in  any  school,  seminary, 
institution,  or  other  place,  or  for  any  other  purpose,  shall  have  the  sole 
right  and  liberty  of  printing  and  publishing  such  lecture  or  lectures j 
and  that  if  any  person  shall,  by  taking  down  the  same  in  short-hand  or 
otherwise  in  writing,  or  in  any  other  way,  obtain  or  make  a  copy  of 
such  lecture  or  lectures,  and  shall  print  or  lithograph  or  otherwise  copy 
and  publish  the  same,  or  cause  the  same  to  be  printed,  lithographed,  or 
otherwise  copied  and  published,  without  leave  of  the  author  thereof,  or 
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of  the  person  to  whom  the  author  thereof  hath  sold  or  otherwise  con- 
veyed the  same,  and  every  person  who,  knowing  the  same  to  have  been 
printed  or  copied  and  published  without  such  consent,  shall  sell,  publish, 
or  expose  to  sale,  or  cause  to  be  sold,  published,  or  exposed  to  sale,  any 
such  lecture  or  lectures,  shall  forfeit  such  printed  or  otherwise  copied 
lecture  or  lectures,  or  parts  thereof,  together  with  one  penny  for 
every  sheet  thereof  which  shall  be  found  in  his  custody,  either  printed, 
lithographed,  or  copied,  or  printing,  lithographing,  or  copying,  published 
or  exposed  to  sale,  contrary  to  the  true  intent  and  meaning  of  this  Act, 
the  one  moiety  thereof  to  His  Majesty,  his  heirs  or  successors,  and  the  other 
moiety  thereof  to  any  person  who  shall  sue  for  the  same,  to  be  recovered 
in  any  of  His  Majesty's  Courts  of  Record  in  Westminster,  by  action 
of  debt,  bill,  plaint,  or  information,  in  which  no  wager  of  law,  essoign, 
privilege,  or  protection,  or  more  than  one  imparlance  shall  be  allowed. 

II.  And  be  it  further  enacted,  That  any  printer  or  publisher  of  any  Penalty  on 
newspaper  who  shall,  without  such  leave  as  aforesaid,  print  and  publish  prV^er8  or 
in  such  newspaper  any  lecture  or  lectures,  shall  be  deemed  and  taken  newspapers 
to  be  a  person  printing  and  publishing  without  leave  within  the  pro-  publishing 
visions  of  this  Act,  and  liable  to  the  aforesaid  forfeitures  and  penalties  0ut  leave. 
in  respect  of  such  printing  and  publishing. 

III.  And  be  it  further  enacted,  That  no  person  allowed  for  certain  Persons 

fee  and  reward,  or  otherwise,  to  attend  and  be  present  at  any  lecture  £*vVJg  15ave 
delivered  in  any  place,  shall  be  deemed  and  taken  to  be  licensed  or  to  lectures  not 
have  leave  to  print,  copy,  and  publish  such  lectures  only  because  of  on  that 
having  leave  to  attend  such  lecture  or  lectures.  licensed  to 

IV.  Provided  always,  That  nothing  in  this  Act  shall  extend  to  pro-  Publish  them- 
hibit  any  person  from  printing,  copying,  and  publishing  any  lecture  or  ™h?wt  ttie 
lectures  which  have  or  shall  have  been  printed  and  published  with  leave  publishing  of 
of  the  authors  thereof  or  their  assignees,  and  whereof  the  time  hath  or  *ct -ur^[       r  . 
shall  have  expired  within  which  the  sole  right  to  print  and  publish  the  of  the  copy- 
same  is  given  by  an  Act  passed  in  the  eighth  year  of  the  reign  of  nght* 
Queen  Anne,  intituled  "  An  Act  for  the  Encouragement  of  Learning,  8  Anne,  c.  19. 
by  vesting  the  Copies  of  printed  Books  in  the  Authors  or  Purchasers 

of  such  Copies  during  tjie  Times  therein  .mentioned/'  and  by  another 

Act  passed  in  the  fifty-fourth  year  of  the  reign  of  King  George  the 

Third,  intituled  "  An  Act  to  amend  the  several  Acts  for  the  Encourage-  54  G.  III. 

ment  of  Learning,  by  securing  the  Copies  and  Copyright  of  printed  c" 

Books  to  the  Authors  of  such  Books,  or  their  Assigns,"  or  to  any 

lectures  which  have  been  printed  or  published  before  the  passing  of 

this  Act. 

V.  Provided  further,  That  nothing  in  this  Act  shall  extend  to  any  Act  not  to 
lecture  or  lectures,  or  the  printing,  copying,  or  publishing  any  lecture  J^^l^e. 
or  lectures,  or  parts  thereof,  of  the  delivering  of  which  notice  in  writing  livered  in 
shall  not  have  been  given  to  two  justices  living  within  five  miles  from  jJJ^g11^? 
the  place  where  such  lecture  or  lectures  shall  be  delivered  two  days  at 

the  least  before  delivering  the  same,  or  to  any  lecture  or  lectures 

3   G 
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delivered  in  any  university  or  pubKc  school  or  college,  or  on  any  public 
foundation,  or  by  any  individual  in  virtue  of  or  according  to  any  gift, 
endowment,  or  foundation;  and  that  the  law  relating  thereto  shall 
remain  the  same  as  if  this  Act  had  not  been  passed. . 


17  0.IH.c57. 


Provisions  of 
recited  Act 
extended  to 
Ireland. 


Penalty  on 
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6  A  7  Will.  IV.  c.  59. 

An  Act  to  extend  the  Protection  of  Copyright  in  Prints  and 
Engravings  to  Ireland. 

[13th  August,  1836.] 

Whereas  an  Act  was  passed  in  the  seventeenth  year  of  the  reign  of 
His  late  Majesty  King  George  Third,  intituled  "An  Act  for  more 
effectually  securing  the  Property  of  Prints  to  Inventors  and  Engravers, 
by  enabling  them  to  sue  for  and  recover  Penalties  in  certain  Gases : " 
And  whereas  it  is  desirable  to  extend  the  provisions  of  the  said  Act  to 
Ireland :  Be  it  therefore  enacted  by  the  Bang's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the  autho- 
rity of  the  same,  That  from  and  after  the  passing  of  this  Act  all  the 
provisions  contained  in  the  said  recited  Act  of  the  seventeenth  year  of 
the  reign  of  His  late  Majesty  King  George  the  Third,  and  of  all  the 
other  Acts  therein  recited,  shall  be  and  the  same  are  hereby  extended 
to  the  United  Kingdom  of  Great  Britain  and  Ireland. 

II.  And  be  it  further  enacted,  That  from  and  after  the  passing  of 
this  Act,  if  any  engraver,  etcher,  print-seller,  or  other  person  shall 
within  the  time  limited  by  the  aforesaid  recited  Acts,  engrave,  etch,  or 
publish,  or  cause  to  be  engraved,  etched,  or  published,  any  engraving  or 
print  of  any  description  whatever,  either  in  whole  or  in  part,  which 
may  have  been  or  which  shall  hereafter  be  published  in  any  part  of 
Great  Britain  or  Ireland,  without  the  express  consent  of  the  proprietor 
or  proprietors  thereof  first  had  and  obtained  in  writing,  signed  by  him, 
her,  or  them  respectively,  with  his,  her,  or  their  own  hand  or  hands  in 
the  presence  of  and  attested  by  two  or  more-  credible  witnesses,  then 
every  such  proprietor  shall  and  may,  by  and  in  a  separate  action  upon 
the  case,  to  be  brought  against  the  person  so  offending  in  any  court  of 
law  in  Great  Britain  or  Ireland,  recover  such  damages  as  a  jury  on  the 
trial  of  such  action  or  on  the  execution  of  a  writ  of  inquiry  thereon 
shall  give  or  assess  together  with  double  costs  of  suit. 


1  &  2  Vict.  c.  59  (1888). 

"  The  International  Copyright  Act.11 

Repealed  by  7  Vict.  c.  12. 


5  &  6  vict.  c.  45.  xvl1 

2  Viot.  o.  18  (1889). 

An  Act  for  extending  the  Copyright  of  Designs  for  Calico-Printing 
to  Designs  for  Printing  other  woven  Fabrics. 

Repealed  by  5  &  6  Vict.  c.  100,  §  1. 


2  Vict.  o.  17  (1889). 

An  Act  to  secure  to  Proprietors  of  Designs  for  Articles  of  Manu- 
facture the  Copyright  of  such  Designs  for  a  limited  Time, 

.Repealed  by  5  &  6  Vict.  c.  100,  §  1. 


5  &  6  Viot.  o.  45. 

An  Act  to  amend  the  Law  of  Copyright. 

[1st  July,  1842.] 

Whereas  it  is  expedient  to  amend  the  law  relating  to  copyright,  and 

to  afford  greater  encouragement  to  the  production  of  literary  works  of 

lasting  benefit  to  the  world :  Be  it  enacted  by  the  Queen's  most  excellent 

Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  spiritual  and 

temporal,  and  Commons,  in  this  present  Parliament  assembled,  and  by 

the  authority  of  the  same,  That  from  the  passing  of  this  Act  an  Act  Repeal  of 

passed  in  the  eighth  year  of  Her  Majesty  Queen  Anne,  intituled  "  An  former  ActB  ; 

Act  for  the  Encouragement  of  Learning,   by  vesting  the  Copies  of       nliei 

printed  Books  in  the  Authors  or  Purchasers  of  such  Copies  during  the 

Time  therein  mentioned  "  ;  and  also  an  Act  passed  in  the  forty-first  year 

of  the  reign  of  His  Majesty  Bang  George  the  Third,  intituled  "  An  Act  41  G.  III. 

for  the  further  Encouragement  of  Learning  in  the  United  Kingdom  of  c' 

Great  Britain  and  Ireland,  by  securing  the  Copies  and  Copyright  of 

printed  Books  to  the  Authors  of  such  Books,  or  their  Assigns,  for  the 

Time  therein  mentioned  ; "  and  also  an  Act  passed  in  the  fifty-fourth 

year  of  the  reign  of  His  Majesty  King  George  the  Third,  intituled  "  An  54  G.  III. 

Act  to  amend  the  several  Acts  for  the  Encouragement  of  Learning,  by  c*  166, 

securing  the  Copies  and  Copyright  of  printed  Books  to  the  Authors  of 

such  Books,  or  their  Assigns,"  be  and  the  same  are  hereby  repealed, 

except  so  far  as  the  continuance  of  either  of  them  may  be  necessary  for 

carrying  on  or  giving  effect  to  any  proceeding  at  law  or  in  equity  pending 

at  the  time  of  passing  this  Act,  or  for  enforcing  any  cause  of  action  or 

suit,  or  any  right  or  contract  then  subsisting. 

II.  And  be  it  enacted,  That  in  the  construction  of  this  Act  the  word  Interpreta- 
"  book  "  shall  be  construed  to  mean  and  include  every  volume,  part  or  tion  of  Act* 
division  of  a  volume,  pamphlet,  sheet  of  letter-press,  sheet  of  music, 
map,  chart,  or  plan  separately  published :  that  the  words  "  dramatic 
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piece  "  shall  be  construed  to  mean  and  include  every  tragedy,  comedy, 
play,  opera,  farce,  or  other  scenic,  musical,  or  dramatic  entertainment ; 
that  the  word  "  copyright "  shall  be  construed  to  mean  the  sole   and 
exclusive  liberty  of  printing  or  otherwise  multiplying  copies  of  any 
subject  to  which  the  said  word  is  herein  applied ;  that  the  words  "  per- 
sonal representative  "  shall  be  construed  to  mean  and  include  every 
executor,  administrator,  and  next  of  kin  entitled  to  administration; 
that  the  word  "  assigns  "  shall  be  construed  to  mean  and  include  every 
person  in  whom  the  interest  of  an  author  in  copyright  shall  be  Tested, 
whether  derived  from  such  author  before  or  after  the  publication  of  any 
book,  and  whether  acquired  by  sale,  gift,  bequest,  or  by  operation  of 
law,  or  otherwise ;  that  the  words  "  British  Dominions  "  shall  be  con- 
strued to  mean  and  include  all  parts  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  the  Islands  of  Jersey  and  Guernsey,  all  parts  of 
the  East  and  West  Indies,  and  all  the  colonies,  settlements,  and  posses- 
sions of  the  Crown  which  now  are  or  hereafter  may  be  acquired  ;  and 
that  whenever  in  this  Act,  in  describing  any  person,  matter,  or  thing 
the  word  importing  the  singular  number  or  the  masculine  gender  only 
is  used,  the  same  shall  be  understood  to  include  and  to  be  applied  to 
several  persons  as  well  as  one  person,  and  females  as  well  as  males,  and 
several  matters  or  things  as  well  as  one  matter  or  thing,  respectively, 
unless  there  shall  be  something  in  the  subject  or  context  repugnant  to 
such  construction. 
Endurance  of      III.  And  be  it  enacted,  That  the  copyright  in  every  book  which 

ri^ht  in  tnT  sha11  after  the  P*88*1^  of  this  Act  k8  published  in  the  lifetime  of  its 
book  here-  author  shall  endure  for  the  natural  life  of  such  author,  and  for  the 
publi^hedin  ^urt^er  term  °f  seven  years,  commencing  at  the  time  of  his  death,  and 
the  lifetime  shall  be  the  property  of  such  author  and  his  assigns  :  Provided  always, 
of  the  author;  tnafc  -f  the  ^^  term  0f  seven  vearg  8nai2  expire  before  the  end  of  forty- 
two  years  from  the  first  publication  of  such  book,  the  copyright  shall  in 
if  published  that  case  endure  for  such  period  of  forty-two  years ;  and  that  the  copy- 
author**6  "&**  in  everv  book  w*»ch  shall  be  published  after  the  death  of  its 
death.  author  shall  endure  for  the  term  of  forty-two  years  from  the  first  publi- 

cation thereof,  and  shall  be  the  property  of  the  proprietor  of  the  author's 
manuscript  from  which  such  book  shall  be  first  published,  and  his 
assigns. 
In  cases  of  IY.  And  whereas  it  is  just  to  extend  the  benefits  of  this  Act  to 

com*riffht        authors  of  books  published  before  the  passing  thereof,  and  in  which 
the  term  to     copyright  still  subsists,  be  it  enacted,  That  the  copyright  which  at  the 

be  extended,   time  0f  passing  this  Act  shall  subsist  in  any  book  theretofore  published 

except  when    , 

it  shall  be-      (except  as  hereinafter  mentioned)  shall  be  extended  and  endure  for  the 

long  to  an       fu]j  term  provided  by  this  Act  in  cases  of  books  thereafter  published, 

&881ffD66  rOI* 

other  con-  and  shall  be  the  property  of  the  person  who  at  the  time  of  passing  of 

sideration  this  Act  shall  be  the  proprietor  of  such  copyright :  Provided  always, 

love  and  that  in  all  cases  in  which  such  copyright  shall  belong  in  whole  or  in 

affection  ;  in  part  to  a  publisher  or  other  person  who  shall  have  acquired  it  for  other 
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consideration  than  that  of  natural  love  and  affection,  such  copyright  which  case  it 
shall  not  be  extended  by  this  Act,  but  shall  endure  for  the  term  which  tJ^xp^tion 
shall  subsist  therein  at  the  time  of  passing  of  this  Act,  and  no  longer,  of  the  present 
unless  the  author  of  such  book,  if  he  shall  be  living,  or  the  personal  ^^tension 
representative  of  such  author  if  he  shall  be  dead  and  the  proprietor  of  be  agreed  to 
such  copyright,  shall,  before  the  expiration  of  such  term,  consent  and  p^p^to*  6 
agree  to  accept  the  benefits  of  this  Act  in  respect  of  such  book,  and  and  the 
shall  cause  a  minute  of  such  consent  in  the  form  in  that  behalf  given  aut  0T' 
in  the  schedule  to  this  Act  annexed  to  be  entered  in  the  book  of  registry 
hereinafter   directed   to  be  kept,  in  which  case  such  copyright  shall 
endure  for  the  full  term  by  this  Act  provided  in  cases  of  books  to  be 
published  after  the  passing  of  this  Act,  and  shall  be  the  property  of 
such  person  or  persons  as  in  such  minute  shall  be  expressed. 

Y.  And  whereas  it  is  expedient  to  provide  against  the  suppression  of  Judicial  coin- 
books  of  importance  to  the  public,  be  it  enacted,  That  it  shall  be  lawful  ^rivt^imcil 
for  the  judicial  committee  of  Her  Majesty's  Privy  Council,  on  complaint  may  license 
made  to  them  that  the  proprietor  of  the  copyright  in  any  book  after  the  l^lf  books" 
death  of  its  author  has  refused  to  republish  or  to  allow  the  republication  which  the 
of  the  same,  and  that  by  reason  of  such  refusal  such  book  may  be  with-  J^™ ^r 
held  from  the  public,  to  grant  a  licence  to  such  complainant  to  publish  republish 
such  book,  in  such  manner  and  subject  to  such  conditions  as  they  may  th^uthor.  ° 
think  fit,  and  that  it  shall  be  lawful  for  such  complainant  to  publish 
such  book  according  to  such  licence. 

VI.  And  be  it  enacted,  That  a  printed  copy  of  the  whole  of  every  Copies  of 

book  which  shall  be  published  after  the  passing  of  this  Act,  together  J!°Pk?  £{£" 

with  all  maps,  prints,  or  other  engravings  belonging  thereto,  finished  the  passing  of 

and  coloured  in  the  same  manner  as  the  best  copies  of  the  same  shall  be  this  Act,  and 

r  of  all  su bse- 

published,  and  also  of  any  second  or  subsequent  edition  which  shall  be  quent  edi- 

so  published  with  any  additions  or  alterations,  whether  the  same  shall  'io.n8'  *°  be 

be  in  letter-press,  or  in  the  maps,  prints,  or  other  engravings  belonging  within  certain 

thereto,  and  whether  the  first  edition  of  such  book  shall  have  been  pub-  S11?^*  the 

lished  before  or  after  the  passing  of  this  Act,  and  also  of  any  second  or  Museum. 

subsequent  edition  of  every  book  of  which  the  first  of  some  preceding 

edition  shall  not  have  been  delivered  for  the  use  of  the  British  Museum, 

bound,  sewed,  or  stitched  together,  and  upon  the  best  paper  on  which 

the  same  shall  be  printed,  shall,  within  one  calendar  month  after  the 

day  on  which  any  such  book  shall  first  be  sold,  published,  or  offered  for 

sale  within  the  bills  of  mortality,  or  within  three  calendar  months  if  the 

same  shall  first  be  sold,  published,  or  offered  for  sale  in  any  other  part 

of  the  United  Kingdom,  or  within  twelve  calendar  months  after  the 

same  shall  first  be  sold,  published,  or  offered  for  sale  in  any  other  part 

of  the  British  dominions,  be  delivered,  on  behalf  of  the  publisher  thereof 

at  the  British  Museum. 

VII.  And  be  it  enacted,  That  every  copy  of  any  book  which  under  Mode  of 
the  provisions  of  this  Act  ought  to  be  delivered  as  aforesaid  shall  be  ?^  j^J^L** 
delivered  at   the  British  Museum '  between  the   hours  of  ten  in  the  Museum. 
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forenoon  and  four  in  the  afternoon  on  any  day  except  Sunday,  Ash 
Wednesday,  Good  Friday,  and  Christmas  Day,  to  one  of  the  officers  of 
the  said  museum,  or  to  some  person  authorized  by  the  trustees  of  the 
said  museum  to  receive  the  same,  and  such  officer  or  other  person 
receiving  such  copy  is  hereby  required  to  give  a  receipt  in  writing  for 
the  same,  and  such  delivery,  to  all  intents  and  purposes,  be  deemed  to 
be  good  and  sufficient  delivery  under  the  provisions  of  this  Act. 
A  copy  of  VIII.  And  be  it  enacted,  That  a  copy  of  the  whole  of  every  book, 

be^l^red0  an<*  °*  an^  8econ^  or  subsequent  edition  of  every  book  containing  addi- 
withina  tions  and  alterations,  together  with  all  maps  and  prints  belonging 
dem^d^  thereto,  which  after  the  passing  of  this  Act  shall  be  published,  shall,  on 
the  officer  demand  thereof  in  writing,  left  at  the  place  of  abode  of  the  publisher 
Stat'0  '  thereof,  at  any  time  within  twelve  months  next  after  the  publication 
Company,  for  thereof,  under  the  hand  of  the  officer  of  the  Company  of  Stationers, 
the  following  wno  g^j   f^^   ^me  to  tmle   ^  appofoted  by  the  said    company 

Bodleian  at     for  the  purposes  of  this  Act,  or  under  the  hand  of  any  other  person 
P^b?^!/-6     tn0ret°  authorized  by  the  persons  or  bodies  politic    and   corporate, 
brary  at  Cam-  proprietors    and   managers  of    the   libraries  following  (videUocl),  the 
Fwult  *of       Bodleian  library  at  Oxford,  the  Public  Library  at   Cambridge,  the 
Advocates  at   Library  of  the  Faculty  of  Advocates  at  Edinburgh,  the  Library  of  the 
udlhaTof      CoUe^e  of  the  Holv  Undivided  Trinity  of  Queen  Elizabeth  near  Dublin, 
Trinity  Col-     be  delivered,  upon  the  paper  of  which  the  largest  number  of  copies  of 
lege,  Dublin-   Bucn  \)O0iL  0P  edition  shall  be  printed  for  sale,  in  the  like  condition  as 
the  copies  prepared  for  sale  by  the  publisher  thereof  respectively  within 
one  month  after  demand  made  thereof  in  writing  as  aforesaid,  to  the 
said  officer  of  the  said  Company  of  Stationers  for  the  time  being,  which 
copies  the  said  officer  shall  and  he  is  hereby  required  to  receive  at  the 
hall  of  the  said  company,  for  the  use  of  the  library  for  which  such 
demand  shall  be  made  within  such  twelve  months  as  aforesaid ;  and  the 
said  officer  is  hereby  required  to  give  a  receipt  in  writing  for  the  same, 
and  within  one  month  after  any  such  book  shall  be  so  delivered  to  him 
as  aforesaid  to  deliver  the  same  for  the  use  of  such  library. 
Publishers  IX.  Provided  also,  and  be  it  enacted,  That  if  any  publisher  shall  be 

may  deliver*     desirous  of  delivering  the  copy  of  such  book  as  shall  be  demanded  on 

lj16  conies  to 

the  libraries,    behalf  of  any  of  the  said  libraries  at  such  library,  it  shall  be  lawful  for 

i^8ttfad  of       him  to  deliver  the  same  at  such  library,  free  of  expense,  to  such  librarian 

Stationers1      or  other  person  authorized  to  receive  the  same  (who  is  hereby  required 

Company.       {n  sucn  cgge  to  receive  and  give  a  receipt  in  writing  for  the  same),  and 

such  delivery  shall  to  all  intents  and  purposes  of  this  Act  be  held  as 

equivalent  to  a  delivery  to  the  said  officer  of  the  Stationers1  Company. 

Penalty  for  X.  And  be  it  enacted,  That  if  any  publisher  of  any  such  book,  or  of 

delivering       anv  seoon^  or  subsequent  edition  of  any  such  book,  shall  neglect  to 

copies  for  the  deliver  the  same  pursuant  to  this  Act,  he  shall  for  every  such  default 

libraries.6        forfeit,  besides  the  value  of  such  copy  of  such  book  or  edition  which  he 

ought  to  have  delivered,  a  sum  not  exceeding  five  pounds,  to  be  recovered 

by  the  librarian  or  other  officer  (properly  authorized)  of  the  library  for 
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the  use  whereof  such  copy  should  have  been  delivered,  in  a  summary 
way,  on  conviction  before  two  justices  of  the  peace  for  the  county  or 
place  where  the  publisher  making  default  shall  reside,  or  by  action  of 
debt  or  other  proceeding  of  the  like  nature,  at  the  suit  of  such  librarian 
or  other  officer,  in  any  court  of  record  in  the  United  Kingdom,  in 
which  action,  if  the  plaintiff  shall  obtain  a  verdict,  he  shall  recover 
his  costs  reasonably  incurred,  to  be  taxed  as  between  attorney  and 
client. 

XI.  And  be  it  enacted,  That  a  book  of  registry,  wherein  may  be  Book  of 
registered,  as  hereinafter  enacted,  the  proprietorship  in  the  copyright  [^^ t0  le 
of  books,  and  assignments  thereof,  and  in  dramatic  and  musical  pieces,  Stationers* 
whether  in  manuscript  or  otherwise,  and  licences  affecting  such  copy-  Hal1* 
right,  shall  be  kept  at  the  hall  of  the  Stationers'  Company  by  the  officer 
appointed  by  the  said  company  for  the  purposes  of  this  Act  and  shall 

at  all  convenient  times  be  open  to  the  inspection  of  any  person,  on  pay- 
ment of  one  shilling  for  every  entry  which  shall  be  searched  for  or 
inspected  in  the  said  book ;  and  that  such  officer  shall,  whenever  there- 
unto reasonably  required,  give  a  copy  of  any  entry  in  such  book,  certified 
under  his  hand,  and  impressed  with  the  stamp  of  the  said  company,  to 
be  provided  by  them  for  that  purpose,  and  which  they  are  hereby 
required  to  provide,  to  any  person  requiring  the  same,  on  payment  to 
him  of  the  sum  of  five  shillings;  and  such  copies  so  certified  and 
impressed,  shall  be  received  in  evidence  in  all  courts,  and  in  all  summary 
proceedings,  and  shall  be  primd  facie  proof  of  the  proprietorship  or 
assignment  of  copyright  or  licence  as  therein  expressed,  but  subject  to 
be  rebutted  by  other  evidence,  and  in  the  case  of  dramatic  or  musical 
pieces  shall  be  primd  facie  proof  of  the  right  of  representation  or 
performance,  subject  to  be  rebutted  as  aforesaid. 

XII.  And  be  it  enacted,  That  if  any  person  shall  wilfully  make  or  Making  a 
cause  to  be  made  any  false  entry  in  the  registry  book  of  the  Stationers'  *al!tei|tryk 
Company,  or  shall  wilfully  produce  or  cause  to  be  tendered  in  evidence  of  registry, 
any  paper  falsely  purporting  to  be  a  copy  of  any  entry  in  the  said  book,  a  misde- 
he  shall  be  guilty  of  an  indictable  misdemeanour,  and  shall  be  punished 
accordingly. 

XIII.  And  be  it  enacted,  That  after  the  passing  of  this  Act,  it  shall  Entries  of 
be  lawful  for  the  proprietor  of  copyright  in  any  book  heretofore  pub-  JSS^f  made 
lished,  or  in  any  book  hereafter  to  be  published,  to  make  entry  in  the  in  the  book 
registry  book  of  the  Stationers'  Company  of  the  title  of  such  book,  the  of  re^8try- 
time  of  the  first  publication  thereof,  the  name  and  place  of  abode  of 

the  publisher  thereof,  and  the  name  and  place  of  abode  of  the  proprietor 
of  the  copyright  of  the  said  book,  or  of  any  portion  of  such  copyright, 
in  the  form  in  that  behalf  given  in  the  schedule  to  this  Act  annexed, 
upon  payment  of  the  sum  of  five  shillings  to  the  officer  of  the  said 
company ;  and  that  it  shall  be  lawful  for  every  such  registered  pro- 
prietor to  assign  his  interest,  or  any  portion  of  his  interest  therein,  by 
making  entry  in  the  said  book  of  registry  of  such  assignment,  and  of 
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the  name  and  place  of  abode  of  the  assignee  thereof,  in  the  form  given 
in  that  behalf  in  the  eaid  schedule,  on  payment  of  the  like  sum ;  and 
such  assignment  so  entered  shall  be  effectual  in  law  to  all  intents  and 
purposes  whatsoever,  without  being  subject  to  any  stamp  or  duty  ;  and 
shall  be  of  the  same  force  and  effect  as  if  such  assignment  had  been 
made  by  deed. 
Persons  XIV.  And  be  it  enacted,  That  if  any  person  shall  deem  himself 

aggrieved  by    aggrieved  by  any  entry  made  under  colour  of  this  Act  in  the  said  book 
the  b^kof"    °*  registry,  it  shall  be  lawful  for  such  person  to  apply  by  motion  to  the 
registry  may    Court  of  Queen's  Bench,  Court  of  Common  Pleas,  or  Court  of  Exchequer. 
court  <rf  law     *n  term  time,  or  to  apply  by  summons  to  any  judge  of  either  such  courts 
in  terni,  or      in  vacation,  for  an  order  that  such  entry  may  be  expunged  or  varied ;  and 
vacation  who  ^lat  uP°n  anv  8ucn  application  by  motion  or  summons  to  either  of  the 
may  order       said  courts,  or  to  a  judge  as  aforesaid,  such  court  or  judge  shall  make 
™varied  or°  sucn  order  for  expunging,  varying,  or  confirming  such  entry,  either 
expunged.        with  or  without  costs,  as  to  such  court  or  judge  shall  seem  just;  and 
the  officer  appointed  by  the  Stationers'  Company  for  the  purposes  of 
this  Act  shall,  on  the  production  to  him  of  any  such  order  for  expunging 
or  varying  any  such  entry,  expunge  or  vary  the  same  according  to  the 
requisition  of  such  order. 
Remedy  for         XV.  And  be  it  enacted,  That  if  any  person  shall,  in  any  part  of  the 
wi"1*^  °f    British  dominions,  after  the  passing  of  this  Act,  print  or  cause  to  be 
action  on  the  printed,  either  for  sale  or  exportation,  any  book  in  which  there  shall  be 
case.  subsisting  copyright,  without  the  consent  in  writing  of  the  proprietor 

thereof,  or  shall  import  for  sale  or  hire  any  such  book,  so  having  been 
unlawfully  printed,  from  parts  beyond  the  sea,  or  knowing  such  book 
to  have  been  so  unlawfully  printed  or  imported,  shall  sell,  publish,  or 
expose  to  sale  or  hire,  or  cause  to  be  sold,  published,  or  exposed  to  sale 
or  hire,  or  shall  have  in  his  possession,  for  sale  or  hire,  any  such  book 
so  unlawfully  printed  or  imported,  without  such  consent  as  aforesaid, 
such  offender  shall  be  liable  to  a  special  action  on  the  case  at  the  suit 
of  the  proprietor  of  such  copyright,  to  be  brought  in  any  court  of  record 
in  that  part  of  the  British  dominions  in  which  the  offence  shall  be  com- 
mitted :  Provided  always,  that  in  Scotland  such  offender  shall  be  liable 
to  an  action  in  the  Court  of  Session  in  Scotland  which  shall  and  may 
be  brought  and  prosecuted  in  the  same  manner  in  which  any  other 
action  of  damages  to  the  like  amount  may  be  brought  and  prosecuted 
there. 
In  actions  XVI.  And  be  it  enacted,  That  after  the  passing  of  this  Act,  in  any 

for  piracy  the  action  brought  within  the  British  dominions  against  any  person  for 

defendant  to        ...  °        ,   ,      ,    .         ,     ,.  .   ^-  #       . 

give  notice  of  printing  any  such  book  for  sale,  hire,  or  exportation,  or  for  importing, 

the  objections  selling,  publishing,  or  exposing  to  sale  or  hire,  or  causing  to  be  imported, 
tiff's  title  on  ^d,  published,  or  exposed  to  sale  or  hire,  any  such  book,  the  defendant, 
which  he  on  pleading  thereto,  shall  give  to  the  plaintiff  a  notice  in  writing  of 
means  re  y.  aQv  0^jectjong  on  which  he  means  to  rely  on  the  trial  of  such  action  ; 
and  if  the  nature  of  his  defence  be,  that  the  plaintiff  in  such  action  was 
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not  the  author  or  first  publisher  of  the  book  in  which  he  shall  by  such 
action  claim  copyright,  or  is  not  the  proprietor  of  the  copyright  therein, 
or  that  some  other  person  than  the  plaintiff  was  the  author  or  first 
publisher  of  such  book,  or  is  the  proprietor  of  the  copyright  therein, 
then  the  defendant  shall  specify  in  such  notice  the  name  of  the  person 
who  he  alleges  to  have  been  the  author  or  first  publisher  of  such  book, 
or  the  proprietor  of  the  copyright  therein,  together  with  the  title  of 
such  book,  and  the  time  when  and  the  place  where  such  book  was  first 
published,  otherwise  the  defendant  in  such  action  shall  not  at  the  trial 
or  hearing  of  such  action  be  allowed  to  give  any  evidence  that  the 
plaintiff  in  such  action  was  not  the  author  or  first  publisher  of  the 
book  in  which  he  claims  such  copyright  as  aforesaid,  or  that  he  was  not 
the  proprietor  of  the  copyright  therein ;  and  at  such  trial  or  hearing 
no  other  objection  shall  be  allowed  to  be  made  on  behalf  of  such 
defendant  than  the  objection  stated  in  such  notice,  or  that  any  other 
person  was  the  author  or  first  publisher  of  such  book,  or  the  proprietor 
of  the  copyright  therein,  than  the  person  specified  in  such  notice,  or 
give  in  evidence  in  support  of  his  defence  any  other  book  than  one 
substantially  corresponding  in  title,  time,  and  place  of  publication  with 
the  title,  time,  and  place  specified  in  such  notice. 

XVII.  And  be  it  enacted,  That  after  the  passing  of  this  Act  it  shall  No  person  cx- 
not  be  lawful  for  any  person,  not  being  the  proprietor  of  the  copyright,  cap*  the  pro- 
or  some  person  authoriied  by  him,  to  import  into  any  part  of  the  United  shall  import 
Kingdom,  or  into  any  other  part  of  the  British  dominions,  for  sale  or  ^ %^d 
hire,  any  printed  book  first  composed  or  written  or  printed  and  pub-  minions  for 
lished  in  any  part  of  the  said  United  Kingdom,  wherein  there  shall  be  8ale  P^1"? 
copyright,  and  reprinted  in  any  country  or  place  whatsoever  out  of  the  composed, 
British  dominions :   and  if  any  person,  not  being  such  proprietor  or  ^''^Sj?? 
person  authorized  as  aforesaid,  shall  import  or  bring,  or  cause  to  be  Kingdom, 
imported  or  brought,  for  sale  or  hire,  any  such  printed  book,  into  any  a?d  reprinted 
part  of  the  British  dominions,  contrary  to  the  true  intent  and  meaning  under  penalty 
of  this  Act,  or  shall  knowingly  sell,  publish,  or  expose  to  sale  or  let  to  j£forffitui5 
hire,  or  have  in  his  possession  for  sale  or  hire,  any  such  book,  then  every  also  of  10?. 
such  book  shall  be  forfeited,  and  shall  be  seized  by  any  officer  of  customs  aJ*d  d°UDle 
or  excise,  and  the  same  shall  be  destroyed  by  such  officer ;  and  every 
person  so  offending,  being  duly  convicted  thereof  before  two  justices  of 
the  peace  for  the  county  or  place  in  which  such  book  shall  be  found,  Books  may  be 
shall  also  for  every  such  offence  forfeit  the  Bum  of  ten  pounds,  and  8e*.zed  by 
double  the  value  of  every  copy  of  such  book  which  he  shall  so  import  customs  or 
or  cause  to  be  imported  into  any  part  of  the  British  dominions,  or  e*™**. 
shall  knowingly  sell,  publish,  or  expose  to  sale,  or  let  to  hire,  or  shall 
cause  to  be  sold,  published,  or  exposed  to  sale  or  let  to  hire,  or  shall 
have  in  his  possession  for  sale  or  hire,  contrary  to  the  true  intent  and 
meaning  of  this  Act ;  five  pounds  to  the  use  of  such  officer  of  customs 
or  excise,  and  the  remainder  of  the  penalty  to  the  use  of  the  proprietor 
of  the  copyright  in  such  book. 
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As  to  the 
copyright  in 
encyclo- 
paedias, peri- 
odicals, and 
work*  pub- 
lished in  a 
series,  re- 
views, or 
magazines. 


Proviso  for 
authors  who 
have  reserved 
the  right  of 
publishing 
their  articles 
in  a  separate 
form. 


Proprietors  of 
encyclo- 
paedias, peri- 
odicals, and 
works  pub* 
lished  in  a 
series,  may 
enter  at  once 
at  Stationers' 
Hall,  and 
thereon  have 
the  benefit  of 


XVIII.  And  be  it  enacted,  That  when  any  publisher  or  other 
shall,  before  or  at  the  time  of  the  passing  of  this  Act,  have  projected, 
conducted,  and  carried  on,  or  shall  hereafter  project,  conduct,  and  carry 
on,  or  be  the  proprietor  of  any  encyclopedia,  review,  magazine,  periodical 
work,  or  work  published  in  a  series  of  books  or  parts,  or  any  book 
whatsoever,  and  shall  have  employed  or  shall  employ  any  persons  to 
compose  the  same,  or  any  volumes,  parts,  essays,  articles,  or  portions 
thereof,  for  publication  in  or  as  part  of  the  same,  and  such  work, 
volumes,  parts,  essays,  articles,  or  portions  shall  have  been  or  shall  here- 
after be  composed  under  such  employment,  on  the  terms  that  the  copy- 
right therein  shall  belong  to  such  proprietor,  projector,  publisher,  or 
conductor,  and  paid  for  by  such  proprietor,  projector,  publisher,  or 
conductor,  the  copyright  in  every  such  encyclopedia,  review,  magazine, 
periodical  work,  and  work  published  in  a  series  of  books  or  parts,  and 
in  every  volume,  part,  essay,  article,  and  portion  so  composed  and  paid 
for,  shall  be  the  property  of  such  proprietor,  projector,  publisher,  or 
other  conductor,  who  shall  enjoy  the  same  rights  as  if  he  were  the 
actual  author  thereof,  and  shall  have  such  term  of  copyright  therein  as 
is  given  to  the  authors  of  books  by  this  Act ;  except  only  that  in  the 
case  of  essays,  articles,  or  portions  forming  part  of  and  first  published 
in  reviews,  magazines,  or  other  periodical  works  of  a  like  nature,  after 
the  term  of  twenty-eight  years  from  the  first  publication   thereof 
respectively  the  right   of  publishing  the  same  in  a  separate  form 
shall  revert  to  the  author  for  the  remainder  of  the  term  given  by  this 
Act :  Provided  always,  that  during  the  term  of  twenty-eight  years  the 
said  proprietor,  projector,  publisher,  or  conductor  shall  not  publish  any 
such  essay,  article,  or  portion  separately  or  singly,  without  the  consent 
previously  obtained,  of  the  author  thereof,  or  his  assigns:  Provided, 
also,  that  nothing  herein  contained  shall  alter  or  affect  the  right  of  any 
person  who  shall  have  been  or  who  shall  be  so  employed  as  aforesaid  to 
publish  any  such  his  composition  in  a  separate  form  who  by  any  con- 
tract, express  or  implied,  may  have  reserved  or  may  hereafter  reserve 
to  himself  such  right ;  but  every  author  reserving,  retaining,  or  having 
such  right  shall  be  entitled  to  the  copyright  in  such  composition  when 
published  in  a  separate  form,  according  to  this  Act,  without  prejudice 
to  the  right  of  such  proprietor,  projector,  publisher,  or  conductor  as 
aforesaid. 

XIX.  And  be  it  enacted,  That  the  proprietor  of  the  copyright  in  any 
encyclopaedia,  review,  magazine,  periodical  work,  or  other  work  pub- 
lished in  a  series  of  books  or  parts  shall  be  entitled  to  all  the  benefits  of 
the  registration  at  Stationers'  Hall  under  this  Act,  on  entering  in  the 
said  book  of  registry  the  title  of  such  encyclopaedia,  review,  periodical 
work,  or  other  work,  published  in  a  series  of  books  or  parts,  the  time 
of  the  first  publication  of  the  first  volume,  number,  or  part  thereof,  or 
of  the  first  number  or  volume  first  published  after  the  passing  of  this 
Act  in  any  such  work  which  shall  have  been  published  heretofore, 


5  &  6  VICT.  C.  45.  xxv 

and  the  name  and  place  of  abode  of  the  proprietor  thereof,  and  of  the  the  registra- 
publisher  thereof,  when  such  publisher  shall  not  also  be  the  proprietor  ^ole*  *** 
thereof. 

XX.  And  whereas  an  Act  was  passed  in  the  third  year  of  the  reign  The  provi- 

of  His  late  Majesty,  to  amend  the  law  relating  to  dramatic  literary  ™  nry f  3  ?54 
property,  and  it  is  expedient  to  extend  the  term  of  the  sole  liberty  of  extended  to ' 
representing  dramatic  pieces  given  by  that  Act  to  the  full  time  by  this  mu?|?al  com- 
Act  provided  for  the  continuance  of  copyright :  And  whereas  it  is  ex-  the  term  of 
pedient  to  extend  to  musical  compositions  the  benefits  of  that  Act,  and  copyright,  as 
also  of  this  Act,  be  it  therefore  enacted,  That  the  provisions  of  the  said  this  Act, 
Act  of  His  late  Majesty,  and  of  this  Act,  shall  apply  to  musical  com-  ?.?£lie<1  '?  tlie 
positions,  and  that  the  sole  liberty  of  representing  or  performing,  or  representing 
causing  or  permitting  to  be  represented  or  performed,  any  dramatic  dramatic 
piece  or  musical  composition,  shall  endure  and  be  the  property  of  the  musical  com- 
author  thereof,  and  his  assigns,  for  the  term  in  this  Act  provided  for  positions, 
the  duration  of  copyright  in  books:    and  the  provisions  hereinbefore 
enacted  in  respect  of  the  property  of  such  copyright,  and  of  registering 
the  same,  shall  apply  to  the  liberty  of  representing  or  performing  any 
dramatic  piece  or  musical  composition,  as  if  the  same  were  herein 
expressly  re-enacted  and  applied  thereto,  save  and  except  that  the  first 
public  representation  or  performance  of  any  dramatic  piece  or  musical 
composition  shall  be  deemed  equivalent,  in  the  construction  of  this  Act, 
to  the  first  publication  of  any  book  :  Provided  always,  that  in  case  of 
any  dramatic  piece,  or  musical  composition  in  manuscript,  it  shall  be 
sufficient  for  the  person  having  the  sole  liberty  of  representing  or  per- 
forming, or  causing  to  be  represented  or  performed,  the  same  to  register 
only  the  title  thereof,  the  name  and  place  of  abode  of  the  author  or 
composer  thereof,  the  name  and  place  of  abode  of  the  proprietor  thereof, 
and  the  time  and  place  of  its  first  representation  or  performance. 

XXI.  And  be  it  enacted,  That  the  person  who  shall  at  any  time  Proprietors 
have  the  sole  liberty  of  representing  such  dramatic  piece  or  musical  |£^htj  °* 
composition  shall  have  and  enjoy  the  remedies  given  and  provided  in  presentations 
the  said  Act  of  the  third  and  fourth  year  of  the  reign  of  His  late  j£f re^ie^ 
Majesty  King  William  the  Fourth  passed  to  amend  the  laws  relating  to  given  by  3  & 
dramatic  literary  property,  during  the  whole  of  his  interest  therein,  as  *  w- IV- c' 15, 
fully  as  if  the  same  were  re-enacted  in  this  Act. 

XXII.  And  be  it  enacted,  That  no  assignment  of  the  copyright  of  Assignment 
any  book  consisting  of  or  containing  a  dramatic  piece  or  musical  com-  jjj  a^ramatio 
position  shall  be  holden  to  convey  to  the  assignee  the  right  of  represent-  piece  not  to 
ing  or  performing  such  dramatic  piece  or  musical  composition,  unless  2SJeJf^ 
an  entry  in  the  said  registry  book  shall  be  made  of  such  assignment,  presentation, 
wherein  shall  be  expressed  the  intention  of  the  parties  that  such  right 

should  pass  by  such  assignment. 

XXIII.  And  be  it  enacted,  That  all  copies  of  any  book  wherein  there  Books  pirated 
shall  be  copyright,  and  of  which  entry  shall  have  been  made  in  the  said  the  property 
registry  book,  und  which  shall  have  been  unlawfully  printed  or  imported  of  the 
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proprietor  of  without  the  consent  of  the  registered  proprietor  of  such  copyright,  in 
Indmay1^^  *"*"£  under  hi*  hand  firet  obtained,  shall  be  deemed  to  be  the  pro- 
recovered  by  perty  of  the  proprietor  of  such  copyright,  and  who  shall  be  registered 
actlon-  as  such  ;  and  such  registered  proprietor  shall,  after  demand  thereof  in 

writing,  be  entitled  to  sue  for  and  recover  the  same,  or  damages  for  the 
detention  thereof,  in  an  action  of  detinue,  from  any  party  who  shall 
detain  the  same,  or  to  sue  for  and  recover  damages  for  the  conversion 
thereof  in  an  action  for  trover. 
No  proprietor      XXIV.  And  be  it  enacted,  That  no  proprietor  of  copyright  in  any 

of  copyright    book  which  ghall  („  fir8t  published  after  the  passing  of  this  Act  shall 

commencing  r  r  ° 

after  this  Act  maintain  any  action  or  suit,  at  law  or  in  equity,  or  any  summary  pro- 

D^eeTf  °r  c^dfog*  m  respect  of  any  infringement  of  such  copyright,  unless  he 
any  infringe-  shall,  before  commencing  such  action,  suit,  or  proceeding,  have  caused 

makin^enU-    ^  entry  to  **  made> in  tne  I***  °*  r^g^T  °*  ***•  Stationers'  Company, 
in  the  book     of  such  book,  pursuant  to  this  Act:  Provided  always,  that  the  omission  to 
of  registry.      make  such  entry  shall  not  affect  the  copyright  in  any  book,  but  only  the 
right  to  sue  or  proceed  in  respect  of  the  infringement  thereof,  as  afore- 
said :  Provided  also,  that  nothing  herein  contained  shall  prejudice  the 
remedies  which  the  proprietor  of  the  sole  liberty  of  representing  any 
Proviso  for      dramatic  piece  shall  have  by  virtue  of  the  Act  passed  in  the  third  year 
pie^.tiC         of  the  ^V1  of  His  late  Majesty  King  William  the  Fourth  to  amend 
the  laws  relating  to  dramatic  literary  property,  or  of  this  Act,  although 
no  entry  shall  be  made  in  the  book  of  registry  aforesaid. 
Copyright  XXV.  And  be  it  enacted,  That  all  copyright  shall  be  deemed  personal 

shall  be  property,  and  shall  be  transmissible  by  bequest,  or,  in  case  of  intestacy, 

property.         shall  be  subject  to  the  same  law  of  distribution  as  other  personal  pro- 
perty, and  in  Scotland  shall  be  deemed  to  be  personal  and  movable 
estate. 
General  issue.      XXV  I.  And  be  it  enacted,  That  if  any  action  or  suit  shall  be 
commenced  or  brought  against  any  person  or  persons  whomsoever 
for  doing  or  causing  to  be  done  anything  in  pursuance  of  this  Act,  the 
defendant  or  defendants  in  such  action  may  plead  the  general  issue,  and 
give  the  special  matter  in  evidence ;  and  if  upon  such  action  a  verdict 
shall  be  given  for  the  defendant,  or  the  plaintiff  shall  become  nonsuited, 
or  discontinue  his  action,  then  the  defendant  shall  have  and  recover 
his  full  costs,  for  which  he  shall  have  the  same  remedy  as  a  defendant 
in  any  case  by  law  hath ;  and  that  all  actions,  suits,  bills,  indictments, 
Limitation      or  informations  for  any  offence  that  shall  be  committed  against  this  Act 
of  actions  ;      gQ&u  be  brought,  sued,  and  commenced  within  twelve  calendar  months 
next  after  such  offence  committed,  or  else  the  same  Bhall  be  void  and  of 
not  to  extend  none  effect :  provided  that  such  limitation  of  time  shall  not  extend  or 
4^  ta°reh       ^°  construed  to  extend  to  any  actions,  suits,  or  other  proceedings  which 
spectof  the     under  the  authority  of  this  Act  shall  or  may  be  brought,  sued,  or 
books17  commenced  for  or  in  respect  of  any  copies  of  books  to  be  delivered  for 

the  use  of  the  British  Museum,  or  of  any  one  of  the  four  libraries 
hereinbefore  mentioned. 
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XXVII.  Provided  always,  and  be  it  enacted,  That  nothing  in  this  Saving  the 
Act  contained  shall  affect  or  alter  the  rights  of  the  two  universities  of  universities6 
Oxford  and  Cambridge,  the  colleges  or  houses  of  learning  within  the  and  the  col- 
same,  the  four  universities  in  Scotland,  the  college  of  the  Holy  and  ^^minster0' 
Undivided  Trinity  of  Queen  Elizabeth  near  Dublin,  and  the  several  and  Win- 
colleges  of  Eton,  Westminster,  and  Winchester  in  any  copyrights  here-  c  e8  er" 
tofore  and  now  vested  or  hereafter  to  be  vested  in  such  universities  and 

colleges  respectively,  anything  to  the  contrary  herein  contained  notwith- 
standing. 

XXVIII.  Provided  also,  and  be  it  enacted,  That  nothing  in  this  Act  Saving  all 
contained  shall  affect,  alter,  or  vary  any  right  subsisting  at  the  time  of  Jj^|Rtin* 
passing  this  Act,  except  as  herein  expressly  enacted  ;  and  all  contracts,  tracts  and 
agreements,  and  obligations  made  and  entered  into  before  the  passing  of  engagements. 
this  Act,  and  all  remedies  relating  thereto,  shall  remain  in  full  force, 
anything  herein  contained  to  the  contrary  notwithstanding. 

XXIX.  And  be  it  enacted,  That  this  Act  shall  extend  to  the  United  Extent  of  the 
Kingdom  of  Great  Britain  and  Ireland,  and  to  every  part  of  the  British  Act 
dominions. 

XXX.  And  be  it  enacted,  That  this  Act  may  be  amended  or  repealed  Act  may  be 
by  any  Act  to  be  passed  in  the  present  session  of  Parliament.  amended  this 


session. 


Schedule  to  which  the  preceding  Acts  refers. 

No.  l. 

Form  of  Minute  of  Consent  to  be  entered  at  Stationers'  Hall. 

We,  the  undersigned,  A.B.   of  the  Author  of  a  certain  Book, 

intituled  Y.Z.  [or  the  personal  Representative  of  the  Author,  at  the  case  may  be], 
and  CD.  of  do  hereby  certify,  That  we  have  consented  and  agree  to 

accept  the  Benefits  of  the  Act  passed  in  the  Fifth  Year  (a)  of  the  Reign  of  Her 
Majesty  Queen  Victoria,  Cap.  ,  for  the  Extension  of  the  Term  of  Copyright 

therein  provided  by  the  said  Act,  and  hereby  declare  that  such  extended  Term  of 
Copyright  therein  is  the  Property  of  the  said  A.B.  or  CD. 
Dated  this  day  of  18 

(Signed)  A.B. 

Witness  CD. 

To  the  Registering  Officer  appointed  by  the  Stationers'  Company. 


{a)  Her  Majesty's  reign  commenced  on  the  20th  of  June,  1837,  and  her  royal 
consent  was  given  to  this  Act  on  the  1st  of  July,  1842,  consequently  the  Act  was 
passed  in  the  sixth  year  of  the  Queen,  and  should  be  so  pleaded,  or  as  having  been 
passed  "in  the  session  held  in  the  fifth  and  sixth  years  of  her  Majesty  Queen 
Victoria"  ;  Bex  v.  Biers,  3  Nev.  k  M.  475  ;  Qibbs  v.  Pike,  8  Mee  &  W.  223.  The 
Schedule  was  drawn  in  the  fifth  year  of  the  Queen,  and  has  not  been  corrected. 
It  will  be  advisable  in  the  minute  of  consent  to  state  the  year,  by  a  reference  to 
the  session,  which  will  include  the  words  of  the  schedule.  The  form  is  inaccurate 
in  another  part  by  confining  the  date  of  consent  to  the  last  century.  Note 
by  Sweet  to  Bythewood  and  Jarinan's  Conveyancing,  vol.  vii.  p.  618. 
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No.  2. 

Form  of  requiring  Entry  of  Proprietorship. 

I,   A.  B.   of  ,  do  hereby  certify,  That   I    am  the 

Proprietor  of  the  Copyright  of  a  Book,  intituled  Y.Z.,  and  I  hereby  require  you 
to  make  entry  in  the  Register  Book  of  the  Stationers'  Company  of  my  Proprietor- 
ship of  such  Copyright,  according  to  the  Particulars  underwritten. 


Title  of  Book. 


Y.Z. 


Name  of  Publisher 
sod  Place  of 
Publication. 


Name  and  Place  of 

Abode  of  the 

Proprietor  of  the 

Copyright. 


A.B. 


Date  of 
First  Publication. 


Dated  this 


Witness,  CD. 


day  of 


18 


(Signed) 


A.B. 


No.  3. 
Original  Entry  of  Proprietorship  of  Copyright  of  a  Book. 


Time  of  making 
the  Kntry. 


Title  of  Book. 


Y.Z. 


Name  of  the 
Publinher  and 

Place  of 
Publication. 


A.B. 


Name  and  Place 

of  Abode  of 

the  Proprietor 

of  the 

Copyright. 


CD. 


Date  of  First 
Publication. 


No.  4. 

Form  of  Concurrence  of  the  Party  assigning  in  any  Book 
previously  registered. 

I,  A.B.  of  ,  being  the  assignor  of  the  Copyright  of  the  Book 

hereunder  described,  do  hereby  require  you  to  make  entry  of  the  Assignment  of 
the  Copyright  therein. 


Title  of  Book. 

Assignor  of  the  Copyright 

Assignee  of  Copyright 

Y.Z. 

A.B. 

CD. 

Dated  this 


day  of 


18 


(Signed) 


A.B. 


6  &  7  vict.  c.  68. 


XXIX 


No.  5. 


Form  of  Entry  of  Assignment  of  Copyright  in  any 

registered. 

Book  previously 

Date  of  Entry. 

Title  of  Book. 

Anigner  of  the 
Copyright. 

Assignee  of 
Copyright. 

[Set  out  the  Title 
of  the  Book,  and 
refer  to  the  Page 
of    the     Registry 
Book     in     which 
the  original  Entry 
of  the    Copyright 
thereof  U  made.] 

A. 3. 

CD. 

5  &  6  Yict.  c.  47  (1842). 
An  Act  to  amend  the  Laws  relating  to  the  Custom*. 
Repealed  by  7  &  8  Yict.  c.  78. 


5  <fe  6  Vict.  c.  100. 

An  Act  to  consolidate  and  amend  the  Laws  relating  to  the  Copyright  of 
Designs  for  ornamenting  Articles  of  Manufacture. 

[10th  August,  1842.] 

Repealed  by  the  Patents,  Designs,  and  Trade  Marks  Act,  1888. 


6  &  7  Vict.  c.  65. 
An  Act  to  amend  the  Laws  relating  to  the  Copyright  of  Designs. 

[22nd  August,  1843.] 
Repealed  by  the  Patents,  Designs,  and  Trade  Marks  Act,  1883. 


6  <fc  7  Vict.  c.  68. 

An  Act  for  regulating  Theatres. 

[22nd  August,  1843.] 

Whebeas  it  is  expedient  that  the  laws  now  in  force  for  regulating 
theatres  and  theatrical  performances  be  repealed  and  other  provisions 
be  enacted  in  their  stead :  Be  it  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  spiritual 
and  temporal,  and  Commons,  in  this  same  Parliament  assembled,  and 
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Repeal  of  3      by  the  authority  of  the  same,  That  an  Act  passed  in  the  third  year  of 
Jac.  I.  c.  21.    the  reign  of  Ring  James  the  Pint,  intituled  an  Act  to  restrain  the 
Part  of  10        abuses  of  players ;  and  so  much  of  an  Act  passed  in  the  tenth  year  of 
(}.  II.  c.  19.     the  reign  of  King  George  the  Second  for  the  more  effectual  preventing 
the  unlawful  playing  of  interludes  within  the  precincts  of  the  two 
universities  in  that  part  of  Great  Britain  called  England,  and  the  places 
adjacent,  as  is  now  in  force  ;  and  another  Act  passed  in  the  tenth  year 
10  0.  II.  c.  28.  of  the  reign  of  King  George  the  Second,  intituled  an  Act  to  explain  and 
amend  so  much  of  an  Act  made  in  the  twelfth  year  of  the  reign  of 
Queen  Anne,  intituled  "  An  Act  for  reducing  the  Laws  relating  to 
Rogues,  Vagabonds,  Sturdy  Beggars,  and  Vagrants  into  one  Act   of 
Parliament,  and  for  the  more  effectual  punishment  of  such   Rogues, 
Vagabonds,  Sturdy  Beggars,  and  Vagrants,  and  sending  them  whither 
they  ought  to  be  sent,"  as  relates  to  common  players  or  interludes ;  and 
28  G.I  I  I.e.  30.  another  Act  passed  in  the  twenty-eighth  year  of  the  reign  of   King 
George  the  Third,  intituled  an  Act  to  enable  Justices  of  the  Peace  to 
license  theatrical  representations  occasionally,  under  the  restrictions 
Proviso  as  to  therein  contained,  shall  be  repealed :  Provided  always,  that  any  licence 
licences  now    now  ^  fOTCe  granted  by  the  Lord  Chamberlain,  or  granted  by  any  justices 
of  the  peace  under  the  provisions  of  the  last-recited  Act,  shall  con- 
tinue in  force  for  the  times  for  which  the  same  were  severally  granted, 
or  until  revoked  by  the  authority  by  which  they  were  severally  granted. 
All  theatres         II.  And  be  it  enacted,  That,  except  as  aforesaid,  it  shall  not  be 
for  the  per-      k^u]  for  anv  person  to  have  or  keep  any  house  or  other  place  of 
plays  must  be  public  resort  in  Great  Britain,  for  the  public  performance  of  stage 
licensed.  plays,  without  authority  by  virtue  of  letters  patent  from  Her  Majesty, 

her  heirs  and  successors,  or  predecessors,  or  without  licence  from  the 
Lord  Chamberlain  of  Her  Majesty  s  household  for  the  time  being,  or 
from  the  justices  of  the  peace  as  hereinafter  provided  ;  and  every  per- 
son who  shall  offend  against  this  enactment  shall  be  liable  to  forfeit 
such  sum  as  shall  be  awarded  by  the  court  in  which  or  the  justices  by 
whom  he  shall  be  convicted,  not  exceeding  twenty  pounds  for  every  day 
on  which  such  house  or  place  shall  have  been  so  kept  open  by  him  for 
the  purpose  aforesaid,  without  legal  authority. 
What  licences  III.  And  be  it  enacted,  That  the  authority  of  the  Lord  Chamberlain 
Shaltedb  *or  ^ran*'*n^  licences  shall  extend  to  all  theatres  (not  being  patent 
the  Lord  theatres)  within  the  parliamentary  boundaries  of  the  cities  of  London 
Chamberlain.  an(j  Westminster,  and  of  the  boroughs  of  Finsbury  and  Marylebone, 
the  Tower  Hamlets,  Lambeth,  and  South wark,  and  also  within  those 
places  where  Her  Majesty,  her  heirs  and  successors,  shall,  in  their  royal 
persons,  occasionally  reside :  Provided  always,  that,  except  within  the 
cities  and  boroughs  aforesaid,  and  the  boroughs  of  New  Windsor  in  the 
county  of  Berks,  and  Brightelmstone  in  the  county  of  Sussex,  licences 
for  theatres  may  be  granted  by  the  justices  as  hereinafter  provided,  in 
those  places  in  which  Her  Majesty,  her  heirs  and  successors,  shall 
occasionally  reside ;  but  such  licences  shall  not  be  in  force  during  the 
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residence  there  of  Her  Majesty,  her  heirs  and  successors ;  and  during 
such  residence  it  shall  not  be  lawful  to  open  such  theatres  as  last 
aforesaid  (not  being  patent  theatres)  without  the  licence  of  the  Lord 
Chamberlain. 

And  be  it  enacted,  That  for  every  such  licence  granted  by  the  Lord  Fee  for  Lord 
Chamberlain,  a  fee,  not  exceeding  ten  shillings  for  each  calendar  month  P^^k!!!"  c 
during  which  the  theatre  is  licensed  to  be  kept  open,  according  to  such 
scale  of  fees  as  shall  be  fixed  by  the  Lord  Chamberlain,  shall  be  paid  to 
the  Lord  Chamberlain. 

Y.  And  be  it  enacted,  That  the  justices  of  the  peace  within  every  Licences  may 
county,  riding,  division,  liberty,  cinque  port,  city,  and  borough  in  Great  j^gfjj^*6*1  y 
Britain  beyond  the  limits  of  the  authority  of  the  Lord  Chamberlain,  in 
which  application  shall  have  been  made  to  them  for  any  such  licence  as 
is  hereinafter  mentioned,  shall,  within  twenty-one  days  next  after  such 
application  shall  have  been  made  to  them  in  writing  signed  by  the 
party  making  the  same,  and  countersigned  by  at  least  two  justices 
acting  in  and  for  the  division  within  which  the  property  proposed  to  be 
licensed  shall  be  situate,  and  delivered  to  the  clerk  to  the  said  justices, 
hold  a  special  session  in  the  division,  district,  or  place  for  which  they 
usually  act,  for  granting  licences  to  houses  for  the  performance  of  stage 
plays,  of  the  holding  of  which  session  seven  days'  notice  shall  be  given 
by  their  clerk  to  each  of  the  justices  acting  within  such  division,  dis- 
trict, or  place ;  and  every  such  licence  shall  be  given  under  the  hands 
and  seals  of  four  or  more  of  the  justices  assembled  at  such  special 
session,  and  shall  be  signed  and  sealed  in  open  court,  and  afterwards 
shall  be  publicly  read  by  the  clerk,  with  the  names  of  the  justices  sub- 
scribing the  same. 

YI.  And  be  it  enacted,  That  for  every  such  licence  granted  by  the  Fee  for 
justices  a  fee,  not  exceeding  five  shillings  for  each  calendar  month  jj^n^ 
during  which  the  theatre  is  licensed  to  be  kept  open,  according  to  such 
scale  of  fees  as  shall  be  fixed  by  the  justices,  shall  be  paid  to  the  clerk 
of  the  said  justices. 

YII.  And  be  it  enacted,  That  no  such  licence  for  a  theatre  shall  be  To  whom 
granted  by  the  Lord  Chamberlain  or  justices  to  any  person  except  the  {^f^ted*11 
actual  and  responsible  manager  for  the  time  being  of  the  theatre  in 
respect  of  which  the  licence  shall  be  granted  :  and  the  name  and  place 
of  abode  of  such  manager  shall  be  printed  on  every  play  bill  announcing  . 
any  representation  at  such  theatre ;  and  such  manager  shall  become 
bound  himself  in  such  penal  sum  as  the  Lord  Chamberlain  or  justices 
ghall  require,  being  in  no  case  more  than  five  hundred  pounds,  and  two 
sufficient  sureties,  to  be  approved  by  the  said  Lord  Chamberlain  or 
justices,  each  in  such  penal  sum  as  the  Lord  Chamberlain  or  justices 
shall  require,  being  in  no  case  more  than  one  hundred  pounds,  for  the 
due  observance  of  the  rules  which  shall  be  in  force  at  any  time  during 
the  currency  of  the  licence  for  the  regulation  of  such  theatre,  and  for 
securing  payment  of  the  penalties  which  such  manager  may  be  adjudged 
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Rule*  for  the 
theatre* 
under  the 
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Rules  for 
enforcing 
order  in  the 
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unlicensed 
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to  pay  for  breach  of  the  said  rules,  or  any  of  the  provisions  of 
this  Act. 

VIII.  And  be  it  enacted,  That  in  case  it  shall  appear  to  the  Lard 
Chamberlain  that  any  riot  or  misbehaviour  has  taken  place  in  any 
theatre  licensed  by  him,  or  in  any  patent  theatre,  it  shall  be  lawful  for 
him  to  suspend  such  licence  or  to  order  such  patent  theatre  to  be  closed 
for  such  time  as  to  him  shall  seem  fit ;  and  it  shall  also  be  lawful  for 
the  Lord  Chamberlain  to  order  that  any  patent  theatre  or  any  theatre 
licensed  by  him  shall  be  closed  on  such  public  occasions  as  to  the  Lard 
Chamberlain  shall  seem  fit ;  and  while  any  such  licence  shall  be  sus- 
pended, or  any  such  order  shall  be  in  force,  the  theatre  to  which  the 
same  applies  shall  not  be  entitled  to  the  privilege  of  any  letters  patent 
or  licence,  but  shall  be  deemed  an  unlicensed  house. 

IX.  And  be  it  enacted,  That  the  said  justices  of  the  peace  at  a  special 
licensing  session,  or  at  some  adjournment  thereof,  shall  make  suitable 
rules  for  ensuring  order  and  decency  at  the  several  theatres  licensed  by 
them  within  their  jurisdiction,  and  by  regulating  the  times  during 
which  they  shall  severally  be  allowed  to  be  open,  and  from  time  to  time, 
at  another  special  session,  of  which  notice  shall  be  given  as  aforesaid, 
may  rescind  or  alter  such  rules  :  and  it  shall  be  lawful  for  any  one  of 
Her  Majesty's  principal  secretaries  of  state  to  rescind  or  alter  any  such 
rules,  and  also  to  make  such  other  rules  for  the  like  purpose,  as  to  him 
shall  seem  fit ;  and  a  copy  of  all  rules  which  shall  be  in  force  for  tbe 
time  beiog  shall  be  annexed  to  every  such  licence ;  and  in  case  any  riot 
or  breach  of  the  said  rules  in  any  such  theatre  shall  be  proved  on  oath 
before  any  two  justices  usually  acting  in  the  jurisdiction  where  such 
theatre  is  situated,  it  shall  be  lawful  for  them  to  order  that  the  same 
may  be  closed  for  such  time  as  to  the  said  justices  shall  seem  fit ;  and 
while  such  order  shall  be  in  force  the  theatre  so  ordered  to  be  closed 
shall  be  deemed  an  unlicensed  house. 

X.  Provided  always,  and  be  it  enacted,  That  no  such  licence  shall  be 
in  force  within  the  precincts  of  the  Universities  of  Oxford  or  Cambridge, 
or  within  fourteen  miles  of  the  city  of  Oxford  or  town  of  Cambridge, 
without  the  consent  of  the  Chancellor  or  Vice-chancellor  of  each  of  the 
said  Universities  respectively ;  and  that  the  rules  for  the  management 
of  any  theatre  which  shall  be  licensed  with  such  consent  within  the 
limits  aforesaid  shall  be  subject  to  the  approval  of  the  said  Chancellor 
or  Vice-chancellor  respectively ;  and  in  case  of  the  breach  of  any  of  the 
said  rules  or  of  any  condition  on  which  the  consent  of  the  Chancellor  or 
Vice-Chancellor  to  grant  any  such  licence  shall  have  been  given  it 
shall  be  lawful  for  such  Chancellor  or  Vice-Chancellor  respectively  to 
annul  the  licence,  and  thereupon  such  licence  shall  become  void. 

XI.  And  be  it  enacted,  That  every  person  who  for  hire  shall  act  or 
present,  or  cause,  permit,  or  suffer  to  be  acted  or  presented,  any  part  in 
any  stage  play,  in  any  place  not  being  a  patent  theatre  or  duly  licensed 
as  a  theatre,  shall  forfeit  such  sum  as  shall  be  awarded  by  the  court  in 
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which  or  the  justices  by  whom  he  shall  be  convicted,  not  exceeding  ten 
pounds  for  every  day  on  whioh  he  shall  so  offend. 

.  XII.  And  be  it  enacted,  That  one  copy  of  every  new  stage  play  and  tfo  new  plays 
of  every  new  act,  scene,  or  other  part  added  to  any  old  stage  play,  and  J£  *1(j  ^J^^ 
of  every  new  prologue  or  epilogue,  and  of  every  new  part  added  to  an  old  be  acted  until 
prologue  or  epilogue  intended  to  be  produced  and  acted  for  hire  at  any  tJJe^ord 
theatre  in  Great  Britain,  shall  be  sent  to  the  Lord  Chamberlain  of  Her  Chamberlain. 
Majesty's  household  for  the  time  being,  seven  days  at  least  before  the 
first  acting  or  presenting  thereof,  with  an  account  of  the  theatre  where 
and  the  time  when  the  same  is  intended  to  be  first  acted  or  presented, 
signed  by  the  master  or  manager,  or  one  of  the  masters  or  managers, 
of  such  theatre ;  and  during  the  said  seven  days  no  person  shall  for  hire 
act  or  present  the  same,  or  cause  the  same  to  be  acted  or'  presented; 
and  in  case  the  Lord  Chamberlain,  either  before  or  after  the  expiration 
of  the  said  period  of  seven  days,  shall  disallow  any  play,  or  any  act, 
scene,  or  part  thereof,  or  any  prologue  or  epilogue,  or  any  part  thereof, 
it  shall  not  be  lawful  for  any  person  to  act  or  present  the  same,  or 
cause  the  same  to  be  acted  or  presented,  contrary  to  such  disallowance. 

XIII.  And    be   it   enacted,  That  it    shall    be  lawful   for  the  Lord  Fees  to  be 
Chamberlain  to  charge  such  fees  for  the  examination  of  the  plays,  pro-  ^^tio^of 
logues,  and  epilogues,  or  parts  thereof,  which  shall  be  sent  to  him  for  plays,  &c. 
examination,  as  to  him  from  time  to  time  shall  seem  fit,  according  to  a 
scale  which  shall  be  fixed  by  him,  such  fee  not  being  in  any  case  moro 
than  two  guineas,  and  such  fee  shall  be  paid  at  the  time  when  such 
plays,  prologues,  and  epilogues,  or  parts  thereof,  shall  be  sent  to  the 
Lord  Chamberlain ;  and  the  said  period  of  seven  days  shall  not  begin 
to  run  in  any  case  until  the  said  fee  shall  have  been  paid  to  the  Lord 
Chamberlain,  or  to  some  officer  deputed  by  him  to  receive  the  same.  - 

XIV;  And   be  it  enacted, .  That  it  shall   be  lawful  for  the  Lord  The  Lord 
Chamberlain  for  the  time  being,  whenever  he  shall  be  of  opinion  that  it  is  maWarbidm 
fitting  for  the  preservation  of  good  manners,  decorum,  or  of  the  public  any  play, 
peace  so  to  do,  to  forbid  the  acting  or  presenting  any  stage  play,  or 
any  act)  scene,  or  part  thereof,  or  any  prologue  or  epilogue,  or  any  part 
thereof,  anywhere  in  Great  Britain,  or  in  such  theatres  as  he  shall 
specify,  and  either  absolutely  or  for  such  time  as  he  shall  think  fit. 

XV.  And  be  it  enacted,  That  every  person  who  for  hire  shall  act  or  Penalty  for 
present,  or  cause  to  be  acted  or  presented,  any  new  stage  play,  or  any  !?*ing  Pnay8 
act,  scene,  or  part  thereof,  or  any  new  prologue  or  epilogue,  or  any  part  are  allowed  or 
thereof,  until  the  same  shall  have  been  allowed  by  the  Lord  Chamber-  ?ifter  ^ey 
lain,  or  which  shall  have  been  disallowed  by  him,  and  also  every  person  disallowed, 
who  for  hire  shall  act  or  present,,  or  cause  to  be  acted  or  presented  any 
stage  play,  or  any  act,  scene,  or  part  thereof,  or  any  prologue  or  epilogue, 
or  any  part  thereof *  contrary  to  such  prohibition  as  aforesaid,  shall  for 
every  such  offence  forfeit  such  sum  as  shall  be  awarded  by  the  Court 
ia  which  or  the  justices  by  whom  he  shall  be  convicted,  not  exceeding 
the  sum  of  fifty  pounds;  and  every  licence  (in  case  there  be  any  such) 
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by  or  under  which  the  theatre  was  opened,  in  which  such  offence  shall 
have  been  committed,  shall  become  absolutely  void. 
What  Bhall  be  XVI.  And  be  it  enacted,  That  in  every  case  in  which  any  money  or 
other  reward  shall  be  taken  or  charged,  directly  or  indirectly,  cr  in 
which  the  purchase  of  any  article  is  ma£e  a  condition  for  the  admission 
of  any  person  into  any  theatre  to  see  any  stage  play,  and  also  in  every 
case  in  which  any  stage  play  shall  be  acted  or  presented  in  an y  house, 
room,  or  place  in  which  distilled  or  fermented  excisable  liquor  shall  be 
sold,  every  actor  therein  shall  be  deemed  to  be  acting  for  hire. 

XVII.  And  be  it  enacted,  That  in  any  proceedings  to  be  instituted 
against  any  person  for  having  or  keeping  an  unlicensed  theatre,  or  far 
acting  for  hire  in  an  unlicensed  theatre,  if  it  shall  be  proved  that  such 
theatre  is  used  for  the  public  performance  of  stage  plays,  the  burden  of 
proof  that  such  theatre  is  duly  licensed  or  authorized  shall  lie  on  the 
party  accused,  and  until  the  contrary  shall  be  proved  such  theatre  shall 
be  taken  to  be  unlicensed. 

XVIII.  And  be  it  enacted,  That  after  the  passing  of  this  Act  it  shall 
therarinff  ^  *aw* u*  f°r  an7  person  against  whom  any  action  or  information  shall 
of  this  Act      have  been  commenced,  for  the  recovery  of  any  forfeiture  or  pecuniary 

penalty  incurred  under  the  said  Act  of  the  tenth  year  of  the  reign  of 
King  George  the  Second,  to  apply  to  the  court  in  which  such  action  or 
information  shall  have  been  commenced,  if  such  court  shall  be  sitting, 
or  if  such  court  shall  not  be  sitting  to  any  judge  of  either  of  the  superior 
courts  at  Westminster,  for  an  order  that  such  action  or  information 
shall  be  discontinued,  upon  payment  of  the  costs  thereof  incurred  at  the 
time  of  such  application  being  made,  such  costs  to  be  taxed  according  to 
the  practice  of  such  court ;  and  every  such  court  or  judge  (as  the  case 
may  be),  upon  such  application,  and  proof  that  sufficient  notice  has 
been  given  to  the  plaintiff  or  informer,  or  to  his  attorney,  of  the 
application,  shall  make  such  order  as  aforesaid ;  and  upon  the  making 
such  order,  and  payment  or  tender  of  such  costs  as  aforesaid,  such  action 
or  information  shall  be  forthwith  discontinued. 

XIX.  And  be  it  enacted,  That  all  the  pecuniary  penalties  imposed 
by  this  Act  for  offences  committed  in  England  may  be  recovered  in 
any  of  Her  Majesty's  courts  of  record  at  Westminster,  and  for  offences 
committed  in  Scotland  by  action  or  summary  complaint  before  the 
Court  of  Sessions  or  judiciary  there,  or  for  offences  committed  in  any 
part  of  Great  Britain  in  a  summary  way  before  two  justices  of  the 
peace  for  any  county,  riding,  division,  liberty,  city,  or  borough  where 
any  such  offence  shall  be  committed,  by  the  oath  or  oaths  of  one  or 
more  credible  witness  or  witnesses,  or  by  the  confession  of  the  offender, 
and  in  default  of  payment  of  such  penalty  together  with  the  costs,  the 
same  may  be  levied  by  distress  and  sale  of  the  offender's  goods  and 
chattels,  rendering  the  overplus  to  such  offender,  if  any  there  be  above 
the  penalty,  costs,  and  charge  of  distress;  and  for  want  of  sufficient 
distress  the  offender  may  be  imprisoned  in  the  common  gaol  or  house  of 


Penalties, 
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correction  of  any  such  county,  riding,  division,  liberty,  city,  or  borough 
for  any  time  not  exceeding  six  calendar  months. 

XX.  And  be  it  enacted,  That  it  shall  be  lawful  for  any  person  who  Appeal, 
shall  think  himself  aggrieved  by  any  order  of  such  justices  of  the  peace 

to  appeal  therefrom  to  the  next  general  or  quarter  session  of  the  peace 
to  be  holden  for  the  said  county,  riding,  division,  liberty,  city,  or  borough, 
whose  order  therein  shall  be  final. 

XXI.  And  be  it  enacted,  That  the  said  penalties  for  any  offence  Appropria- 
against  this  Act  shall  be  paid  and  applied  in  the  first  instance  toward  Jjjf^  p6n" 
defraying  the  expenses  incurred   by  the  prosecutor,  and  the  residue 

thereof  (if  any)  shall  be  paid  to  the  use  of  Her  Majesty,  her  heirs  and 
successors. 

XXII.  Provided  always,  and  be  it  enacted,  That  no  person  shall  be  Limitation 
liable  to  be  prosecuted  for  any  offence  against  this  Act  unless  such  °  *° lonB* 
prosecution  shall  be  commenced  within  six  calendar  months  after  the 

offence  committed. 

XXIII.  And  be  it  enacted,  That  in  this  Act  the  words  "  stage  play  "  Interpreta- 
shall  be  taken  to  include  every  tragedy,  comedy,  farce,  opera,  burletta, 
interlude,  melodrama,  pantomime,  or  other  entertainment  of  the  stage, 

or  any  part  thereof :  provided  always,  that  nothing  herein  contained 
shall  be  construed  to  apply  to  any  theatrical  representation  in  any  booth 
or  show  which  by  the  justices  of  the  peace,  or  other  persons  having 
authority  in  that  behalf,  shall  be  allowed  in  any  lawful  fair,  feast,  or 
customary  meeting  of  the  like  kind. 

XXIV.  And  be  it  enacted,  That  this  Act  shall  extend  only  to  Great  Limits  of 
Britain.  theAcL 

XXV.  And  be  it  enacted,  that  this  Act  may  be  amended  or  repealed  Act  may  be 
by  any  Act  to  be  passed  in  this  session  of  Parliament.  amended  this 
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An  Act  to  amend  the  Law  relating  to  International  Copyright 

[10th  May,  1844.] 

Whebbas  by  an  Act  passed  in  the  session  of  Parliament  held  in  the  1  &  2  Vict, 
first  and  second  years  of  the  reign  of  Her  present  Majesty,  intituled  c" 
"  An  Act  for  securing  to  Authors  in  certain  Gases  the  Benefit  of  Inter- 
national Copyright "  (and  which  Act  is  hereinafter,  for  the  sake  of 
perspicuity,  designated  as  "  The  International  Copyright  Act"),  Her 
Majesty  was  empowered  by  Order  in  Council  to  direct  that  the  authors 
of  books  which  should  after  a  future  time,  to  be  specified  in  such  Order 
in  Council,  be  published  in  any  foreign  country,  to  be  specified  in  such 
Order  in  Council,  and  their  executors,  administrators,  and  assigns, 
should  have  the  sole  liberty  of  printing  and  reprinting  such  books 
within  the  British  dominions  for  such  term  as  Her  Majesty  should  by 
such  Order  in  Council  direct,  not  exceeding  the  term  which  authors, 
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being  British  subjects,  were  then  (that  is  to  say,  at  the  time  of  passing 
the  said  Act),  entitled  to  in  respect  of  books  first  published  in  the 
United  Kingdom ;  and  the  said  Act  contains  divers  enactments  securing 
to  authors  and  their  representatives  the  copyright  in  the  books  to  which 
any  such  Order  in  Council  should  extend :  And  whereas  an  Act  was 
passed  in  the  session  of  Parliament  held  in  the  fifth  and  sixth  years  of 

r>  &  6  Vict,      the  reign  of    Her  present  Majesty,  intituled  "  An  Act  to  amend  the 

c'   °*  Law  of  Copyright"  (and   which  Act  is  hereinafter,  for  the  sake  of 

perspicuity,  designated  as  "  The  Copyright  Amendment  Act ")  repealing 
various  Acts  therein  mentioned  relating  to  the  copyright  of  printed 
books,  and  extending,  defining,  and  securing  to  authors  and  their 
representatives  the  copyright  of  books  ;  And  whereas  an  Act  was  passed 
in  the  session  of  Parliament  held  in  the  third  and  fourth  years  of  the 

3&4W.IV.  reign  of  His  late  Majesty  King  William  the  Fourth,  intituled  "An 
Act  to  amend  the  Laws  relating  to  Dramatic  Literary  Property  "  (and 
which  Act  is  hereinafter,  for  the  sake  of  perspicuity,  designated  as 
"The  Dramatic  Literary  Property  Act"),  whereby  the  sole  liberty  of 
representing  or  causing  to  be  represented  any  dramatic  piece  in  any 
place  of  dramatic  entertainment  in  any  part  of  the  British  dominions, 
which  should  be  composed  and  not  printed  or  published  by  the  author 
thereof  or  his  assignee,  was  secured  to  such  author  or  his  assignee  ;  and 
by  the  said  Act  it  was  enacted  that  the  author  of  any  such  production 
which  should  thereafter  be  printed  and  published,  or  his  assignee,  should 
have  the  like  sole  liberty  of  representation  until  the  end  of  twenty-eight 
years  from  the  first  publication  thereof :  And  whereas  by  the  said 
"Copyright  Amendment  Act "  the  provisions  of  the  said  "Dramatic 
Literary  Property  Act "  and  of  the  said  "  Copyright  Amendment  Act " 
were  made  applicable  to  musical  compositions ;  and  it  was  thereby  also 
enacted,  that  the  sole  liberty  of  representing  or  performing,  or  causing 
or  permitting  to  be  represented  or  performed,  in  any  part  of  the  British 
dominions,  any  dramatic  piece  or  musical  composition,  should  endure 
and  be  the  property  of  the  author  thereof  and  his  assigns  for  the  term 
in  the  said  "  Copyright  Amendment  Act "  provided  for  the  duration  of 
the  copyright  in  books,  and  that  the  provisions  therein  enacted  in  re- 
spect of  the  property  of  such  copyright  should  apply  to  the  liberty  of 
representing  or  performing  any  dramatic  piece  or  musical  composition  : 
And  whereas  under  or  by  virtue  of  the  four  several  Acts  next  herein- 
after mentioned  (that  is  to  say),  an  Act  passed  in  the  eighth  year  of 

8G.  II.  c.  13.  the  reign  of  His  late  Majesty  King  George  the  Second,  intituled 
"  An  Act  for  the  Encouragement  of  the  Arts  of  designing,  engraving, 
and  etching  historical  und  other  Prints  by  vesting  the  Properties 
thereof  in  the  Inventors  or  Engravers  during  the  Time  therein 
mentioned;1'    an    Act  passed    in    the    seventh    year    of    His    late 

7  G.  III.  c.  38.  Majesty  King  George  the  Third,  intituled  "An  Act  to  amend 
and  render  more  effectual  an  Act  made  in  the  Eighth  Year  of  the 
Reign  of  King  George  the  Second,  for  Encouragement  of  the  Arts  of 
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designing,  engraving,  and  etching  historical  and  other  Prints ;  and  for 
vesting  in  and  securing  to  Jane  Hogarth,  Widow,  the  Property  in 
certain  Prints  " ;  an  Act  passed  in  the  seventeenth  year  of  the  reign  of 
His  late  Majesty  King  George  the  Third,  intituled  "An  Act  for  more  17G.III.c57. 
effectually  securing  the  Property  of  Prints  to  Inventors  and  Engravers, 
by  enabling  them  to  sue  for  and  recover  Penalties  in  certain  Oases  " ; 
and  an  Act  passed  in  the  session  of  Parliament  held  in  the  sixth  and 
seventh  years  of  the  reign  of  His  late  Majesty  King  William  the  6  &  7  W.  IV. 
Fourth,  intituled  "  An  Act  to  extend  the  Protection  of  Copyright  in  c#  59, 
Prints  and  Engravings  to  Ireland  "  ;  (and  which  said  four  several  Acts 
are  hereinafter,  for  the  sake  of  perspicuity,  designated  as  "The 
Engraving  Copyright  Acts");  every  person  who  invents  or  designs, 
engraves,  etches,  or  works  in  mezzotinto  or  chiaro-oscuro,  or  from  his 
own  work,  design,  or  invention  causes  or  procures  to  be  designed, 
engraved,  etched,  or  worked  in  mezzotinto  or  chiaro-oscuro  any  histo- 
rical print  or  prints,  or  any  print  or  prints  of  any  portrait,  conversation, 
landscape,  or  architecture,  map,  chart,  or  plan,  or  any  other  print  or 
prints  whatsoever,  and  every  person  who  engraves,  etches,  or  works  in 
mezzotinto  or  chiaro-oscuro,  or  causes  to  be  engraved,  etched,  or 
worked,  any  print  taken  from  any  picture,  drawing,  model,  or  sculpture, 
either  ancient  or  modern,  notwithstanding  such  print  shall  not  have 
been  graven  or  drawn  from  the  original  design  of  such  graver,  etcher, 
or  draftsman,  is  entitled  to  the  copyright  of  such  print  for  the  term  of 
twenty-eight  years  from  the  first  publishing  thereof;  and  by  the 
said  several  Engraving  Copyright  Acts  it*  is  provided  that  the  name 
of  the  proprietor  shall  be  truly  engraved  on  each  plate,  and  printed  on  " 
every  such  print,  and  remedies  are  provided  for  the  infringement  of 
such  copyright :  And  whereas  under  and  by  virtue  of  an  Act  passed  in 
the  thirty-eighth  year  of  the  reign  of  His  late  Majesty  King  George  38  G.III.c.  71. 
the  Third,  intituled  "  An  Act  for  encouraging  the  Art  of  making  new 
Models  and  Casts  of  Busts  and  other  Things  therein  mentioned  " ;  and 
of  an  Act 'passed  in  the  fifty-fourth  year  of  the  reign  of  His  late  54  G. III.  c. 56 
Majesty  King  George  the  Third,  intituled  "An  Act  to  amend  and 
render  more  effectual  an  Act  of  His  present  Majesty,  for  encouraging 
the  Art  of  making  new  Models  and  Casts  of  Busts  and  other  Things 
therein  mentioned,  and  for  giving  further  Encouragement  to  such 
Arts  "  (and  which  said  Acts  are,  for  the  sake  of  perspicuity,  hereinafter 
designated  as  "  The  Sculpture  Copyright  Acts "),  every  person  who 
makes  or  causes  to  be  made  any  new  and  original  sculpture,  or  model  or 
Gopy  or  cast  of  the  human  figure,  any  bust  or  part  of  the  human  figure 
clothed  in  drapery  or  otherwise,  any  animal  or  part  of  any  animal 
combined  with  the  human  figure  or  otherwise,  any  subject,  being 
matter  of  invention  in  sculpture,  any  alto  or  basso-relievo,  representing 
any  of  the  matters  aforesaid  or  any  cast  from  nature  of  the  human 
figure  or  part  thereof,  or  of  any  animal  or  part  thereof,  or  of  any  such 
subject  representing  any  of  the  matters  aforesaid,  whether  separate  or 
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combined,  is  entitled  to  the  copyright  in  such  new  and  original  sculp- 
ture, model,  copy,  and  cast,  for  fourteen  years  from  first  putting  forth 
and  publishing  the  same,  and  for  an  additional  period  of  fourteen  years 
in  case  the  original  maker  is  living  at  the  end  of  the  first  period  ;  and 
by  the  said  Acts  it  is  provided  that  the  name  of  the  proprietor,  with 
the  date  of  the  publication  thereof,  is  to  be  put  on  all  such  sculptures, 
models,  copies,  and  casts,  and  remedies  are  provided  for  the  infringe- 
ment of  such  copyright:  And   whereas  the  powers  vested   in   Her 
Majesty  by  the  said  "  International  Copyright  Act "  are  insufficient  to 
enable  Her  Majesty  to  confer  upon  authors  of  books  first  published  in 
foreign  countries  copyright  of  the  like  duration,  and  with  the  like 
remedies  for  the  infringement  thereof,  which  are  conferred  and  provided 
by  the  said  "  Copyright  Amendment  Act "  with  respect  to  authors  of 
books  first  published  in  the  British  dominions ;  and  the  said  "  Inter- 
national Copyright  Act "  does  not  empower  Her  Majesty  to  confer  any 
exclusive  right  of  representing  or  performing  dramatic  pieces  or  musical 
compositions  first  published  in   foreign  countries  upon  the  authors 
thereof,  nor  to  extend  the  privilege  of  copyright  to  prints  and  sculp- 
ture first  published  abroad;  and  it  is  expedient  to  invest  increased 
powers  in  Her  Majesty  in  this  respect,  and  for  that  purpose  to  repeal 
the  said  "  International  Copyright  Act,11  and  to  give  such  other  powers 
to  Her  Majesty,  and  to  make  such  further  provisions,  as  are  hereinafter 
contained:   Be  it  therefore  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  spiritual 
and  temporal,  and  Commons,  in  this  present  Parliament  assembled, 
Repeal  of  In-  and  by  the  authority  of  the  same,  That  the  said  recited  Act  herein 
Copyright       designated  as  the  " International  Copyright  Act"  shall  be  and  the 
Act.  same  is  hereby  repealed. 

Her  Majesty,       II.  And  be  it  enacted,  That  it  shall  be  lawful  for  Her  Majesty,  by 
Counci? rmay  anv  ^r<^er  °*  ^OT  Majesty  in  Council,  to  direct  that,  as  respects  all  or 
direct  that      any  particular  class  or  classes  of  the  following  works  (namely),  books 
of  works  first  P1*"1*8*  articles  of  sculpture,  and  other  works  of  art,  to  be  defined   in 
published  in    such  order,  which  shall  after  a  future  time,  to  be  specified  in  such 
trie^hallUn"  or^er>  ^  *"**  published  in  any  foreign  country  to  be  named  in  such 
have  copy-      order,  the  authors,  inventors,  designers,  engravers,  and  makers  thereof 
wfthin  He?11  rasp60***6^  their  respective  executors,  administrators,  and  assigns, 
Majesty's        shall  have  the  privilege  of  copyright  therein  during  such  period  or 
dominions,      respective  periods  as  shall  be  defined  in  such  order,  not  exceeding,  how- 
ever, as  to  any  of  the  above-mentioned  works,  the  term  of  copyright 
which  authors,  inventors,  designers,  engravers,  and  makers  of  the  like 
works  respectively  first  published  in  the  United  Kingdom  may  be  then 
entitled  to  under  the  hereinbefore  recited  Acts  respectively,  or  under 
any  Acts  which  may  hereafter  be  passed  in  that  behalf. 
If  the  order         III*  And  be  it  enacted,  That  in  case  any  such  order  shall  apply  to 
>^PLie8fh        books,  all  and  singular  the  enactments  of  the  said  "  Copyright  Amend  - 
copyright  law  ment  Act,"  and  of  any  other  Act  for  the  time  being  in  force  with 
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relation  to  the  copyright  in  books  first  published  in  this  country,  shall,  as  to  books 
from  and  after  the  time  so  to  be  specified  in  that  behalf  in  such  order,  ijj^eJf  in"thia 
and  subject  to  such  limitation  as  to  the  duration  of  the  copyright  as  country  shall 
shall  be  therein  contained,  apply  to  and  be  in  force  in  respect  of  the  ^oks  to*  e 
books  to  which  such  order  shall  extend,  and  which  shall  have  been  which  the 
registered  as  hereinafter  is  provided,  in  such  and  the  same  manner  as  if  ^t^certehf' 
such  books  were  first  published  in  the  United  Kingdom,  save  and  except  exceptions, 
such  of  the  said  enactments,  or  such  parts  thereof,  as  shall  be  excepted  in 
such  order,  and  save  and  except  such  of  the  said  enactments  as  relate  to  the 
delivery  of  copies  of  books  at  the  British  Museum,  and  to  or  for  the  use  of 
the  other  libraries  mentioned  in  the  said  " Copyright  Amendment  Act." 

IV.  And  be  it  enacted,  That  in  case  any  such  order  shall  apply  to  If  the  order 
prints,  articles  of  sculpture,  or  to  any  such  other  works  of  art  as  afore-  3^{f,8^ulp- 
said,  all  and  singular  the  enactments  of  the  said  "  Engraving  Copyright  tures,  &c,  the 
Acts,"  and  the  said  "Sculpture  Copyright  Acts/'  or  of  any  other  Act  for  JjJ^Jnte  W 
the  time  being  in  force  with  relation  to  the  copyright  in  prints  or  articles  or  sculptures 
of  sculpture  first  published  in  this  country,  and  of  any  Act  for  the  time  ?.r?*  I^"^ 
being  in  force  with  relation  to  the  copyright  in  any  similar  works  of  art  country  shall 
first  published  in  this  country,  shall,  from  and  after  the  time  so  to  be  apP  ^  to    j  _ 
specified  in  that  behalf  in  such  order,  and  subject  to  such  limitation  as  tures,  &c.,  to 
to  the  duration  of  the  copyright  as  shall  be  therein  contained  respectively,  w*\ich  8UC^ 
apply  to  and  be  in  force  in  respect  of  the  prints,  articles  of  sculpture, 

and  other  works  of  art  to  which  such  order  shall  extend,  and  which 
shall  have  been  registered  as  hereinafter  is  provided,  in  such  and  the 
same  manner  as  if  such  articles  and  other  works  of  art  were  first  published 
in  the  United  Kingdom,  save  and  except  such  of  the  said  enactments 
or  such  parts  thereof  as  shall  be  excepted  in  such  order. 

V.  And  be  it  enacted,  That  it  shall  be  lawful  for  Her  Majesty,  by  Her  Majesty 
any  Order  of  Her  Majesty  in  Council,  to  direct  that  the  authors  of  may»  ty 
dramatic  pieces  and  musical  compositions  which  shall  after  a  future  Council, 
time,  to  be  specified  in  such  order,  be  first  publicly  represented  or  per-  direct  that 
formed  in  any  foreign  country  to  be  named  in  such  order,  shall  have  composers  of 
the  sole  liberty  of  representing  or  performing  in  any  part  of  the  British  dramatic 
dominions  such  dramatic  pieces  or  musical  compositions  during  such  musical  corn- 
period  as  shall  be  defined  in  such  order,  not  exceeding  the  period  positions  first 
during  which  authors  of  dramatic  pieces  and  musical  compositions  first  represented 
publicly  represented  or  performed  in  the  United  Kingdom  may  for  the  and  per- 
time  be  entitled  by  law  to  the  sole  liberty  of  representing  and  per-  foreign  coun- 
f orming  the  same ;  and  from  and  after  the  time  so  specified  in  any  tries  s^a1.1 
such  last-mentioned  order  the  enactments  of  the  said    "  Dramatic  rights  in  the 
Literay  Property  Act,"  and  of  the  said  "  Copyright  Amendment  Act,"  British 

and  of  any  other  Act  for  the  time  being  in  force  with  relation  to 
the  liberty  of  publicly  representing  and  performing  dramatic  pieces  or 
musical  compositions,  shall,  subject  to  such  limitation  as  to  the  duration 
of  the  right  conferred  by  any  such  order  as  shall  be  therein  contained, 
apply  to  and  be  in  force  in  respect  of  the  dramatic  pieces  and  musical 


xl  THE   LAW   OF  COPYRIGHT. 

compositions  to  which  such  order  shall  extend,  and  which  Khali  have 
been  registered  as  hereinafter  is  provided,  in  such  and  the  same  manner 
as  if  such  dramatic  pieces  and  musical  compositions  had  been  first 
publicly  represented  and  performed  in  the  British  dominions,  save  and 
except  such  of  the  said  enactments  or  such  parts  thereof  as  shall  be 
excepted  in  such  order. 
Particulars  to      VI.  Provided  always,  and  be  it  enacted,  That  no  author  of  any  book, 
us  ^reSrtr  -  dramatic  P*606  or  musical  composition,  or  his  executors,  administrators, 
and  to  or  assigns,  and  no  inventor,  designer,  or  engraver  of  any  print,  or  maker 

eo^ieT7  °f      °*  anv  art*cle  °*  flcriptoire,  or  other  work  of  art,  his  executors,  adminis- 
trators, or  assigns,  shall  be  entitled  to  the  benefit  of  this  Act,  or  of  any 
Order  in  Council  to  be  issued  in  pursuance  thereof,  unless,  within  a 
time  or  times  to  be  in  that  behalf  prescribed  in  each  such  Order  in 
Council,  such  book,  dramatic  piece,  musical  composition,  print,  article 
of  sculpture,  or  other  work  of  art,  shall  have  been  so  registered,  and 
such  copy  thereof  shall  have  been  so  delivered  as  hereinafter  is  men- 
tioned ;  (that  is  to  say),  as  regards  such  book,  and  also  such  dramatic 
piece  or  musical  composition  (in  the  event  of  the  same  having  been 
printed),  the  title  to  the  copy  thereof,  the  name  and  place  of  abode  0/ 
the  author  or  composer  thereof,  the  name  and  place  of  abode  of  the 
proprietor  of  the  copyright  thereof,  the  time  and  place  of  the  first 
publication,  representation,  or  performance  thereof,  as  the  case  may  be, 
in  the  foreign  country  named  in  the  Order  in  Council  under  which 
the  bene6ts  of  this  Act  shall  be  claimed,  shall  be  entered  in  the  register 
book  of  the  Company  of  Stationers  in  London,  and  one  printed  copy  0/ 
the  whole  of  such  book,  and  of  such  dramatic  piece  or  musical  composi- 
tion in  the  event  of  the  same  having  been  printed,  and  of  every  volume 
thereof,   upon    the  best  paper  upon  which  the  largest   number  or 
impression  of  the  book,  dramatic  piece,  or  musical  composition  shall 
have  been  printed  for  sale,  together  with  all  maps  and  prints  relating 
thereto,  shall  be  delivered  to  the  officer  of  the  Company  of  Stationers  *t 
the  hall  of  the  said  company ;    and  as  regards  dramatic  pieces  and 
musical  compositions  in  manuscript,  the  title  to  the  same,  the  name  ana 
place  of  abode  of  the  author  or  composer,  thereof,  the  name  and  place 
of  abode  of  the  proprietor  of  the  right  of  representing  or  performing 
the  same,  and  the  time  and  place  of  the  first  representation  or  per- 
formance thereof  in  the  country  named  in  the  Order  of  Council  under 
which  the  benefit  of  the  Act  shall  be  claimed,  shall  be  entered  in  the 
said  register  book  of  the  said  Company  of  Stationers  in  London ;  ana 
as  regards  prints,  the  title  thereof,  the  name  and  place  of  abode  of  the 
inventor,  designer,  or  engraver  thereof,  the  name  of  the  proprietor  of 
the  copyright  therein,  and  the  time  and  place  of  the  first  publication 
thereof  in  the  foreign  country  named  in  the  Order  in  Council  under 
which  the  benefits  of  the  Act  shall  be  claimed,  shall  be  entered  in  the 
said  register  book  of  the  said  Company  of  Stationers  in  London,  ana  * 
copy  of  such  print,  upon  the  best  paper  upon  which  the  largest  number 
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of  impressions  of  the  print  shall  have  been  printed  for  sale,  shall  be 
delivered  to  the  officer  of  the  Company  of  Stationers  at  the  hall  of  the 
said  company",  and  as  regards  any  such  article  of  sculpture  or  any  such 
other  work  of  art  as  aforesaid,  a  descriptive  title  thereof,  the  name  and 
place  of  abode  of  the  maker  thereof,  the  name  of  the  proprietor  of  the 
copyright  therein,  and  the  time  and  place  of  its  first  publication  in  the 
foreign  country  named  in  the  Order  in  Council  under  which  the  benefit 
of  this  Act  shall  be  claimed,  shall  be  entered  in  the  said  register  book 
of  the  said  Company  of  Stationers  in  London ;  and  the  officer  of  the 
said  Company  of  Stationers  receiving  such  copies  so  to  be  delivered  as 
aforesaid  shall  give  a  receipt  in  writing  for  the  same,  and  such  delivery 
Shall  to  all  intents  and  purposes  be  a  sufficient  delivery  under  the 
provisions  of  this  Act. 

VII.  Provided  always,  and  be  it  enacted,  That  if  a  book  be  published  In  case  of 
anonymously,  it  shall  be  sufficient  to  insert  in  the  entry  thereof  in  {j^JJ  anonv- 
such  register  book  the  name  and  place  of  abode  of  the  first  publisher  mously,  the 
thereof,  instead  of  the  name  and  place  of  abode  of  the  author  thereof,  ^^ste  ^ 
together  with  a  declaration  that  such  entry  is  made  either  on  behalf  of  be  sufficient, 
the  author  or  on  behalf  of  such  first  publisher,  as  the  case  may  require. 

VIII.  And  be  it  enacted,  That  the  several  enactments  in  the  said  The  pro vi- 
"  Copyright  Amendment  Act"  contained  with  relation  to  keeping  the  £°n^ f^e 
said  register  book,  and  the  inspection  thereof,  the  searches  therein,  and  Amendment 
the  delivery  of  certified  and  stamped  copies  thereof,  the  reception  of  t^^^^i^ 
such  copies  in  evidence,  the  making  of  false  entries  in  the  said  book,  in  the  register 
and  the  production  in  evidence  of  papers  falsely  purporting  to  be  copies  ^nnan^of 
of  entries  in  the  said  book,  the  applications  to  the  courts  and  judges  by  Stationers, 
persons  aggrieved  by  entries  in  the  said  book,  and  the  expunging  and  J®*'  *?  ftpp1y 
varying  sueh  entries,  shall  apply  to  the  books,  dramatic  pieces,  and  under  this 
musical  compositions,  prints,  articles  of  sculpture,  and  other  works  of  Act' 

art,  to  which  any  Order  in  Council  issued  in  pursuance  of  this  Act 
shall  extend,  and  to  the  entries  and  assignments  of  copyright  and 
proprietorship  therein,  in  such  and  the  same  manner  as  if  such  enact- 
ments were  here  expressly  enacted  in  relation  thereto,  save  and  except 
that  the  forms  of  entry  prescribed  by  the  said  "  Copyright  Amendment 
Act "  may  be  varied  to  meet  the  circumstance  of  the  case,  and  that  the 
sum  to  be  demanded  by  the  officer  of  the  said  Company  of  Stationers 
for  making  any  entry  required  by  this  Act  shall  be  one  shilling  only. 

IX.  And  be  it  enacted,  That  every  entry  made  in  pursuance  of  this  As  to  expung- 
Act  of  a  first  publication  shall  be  primd  facie  proof  of  a  rightful  first  !n&  or  7***"" 
publication  ;  but  if  there  be  a  wrongful  first  publication,  and  any  party  grounded  in 
have  availed  himself  thereof  to  obtain  ah  entry  of  a  spurious  work,  no  wrpngful  firut 
order  for  expunging  or  varying  such  entry  shall  be  made  unless  it  be 

proved  to  the  satisfaction  of  the  court  or  of  the  judge  taking  cognizance 
of  the  application  for  expunging  or  varying  such  entry,  first,  with 
respect  to  a  wrongful  publication  in  a  country  to  which  the  author  or 
first  publisher  does  not  belong,  and  in  regard  to  which  there  does  not 
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subsist  with  this  country  any  treaty  of  international  copyright,  that  the 
party  making  the  application  was  the  author  or  first  publisher,  as  the 
case  requires ;  second,  with  respect  to  a  wrongful  first  publication  either 
in  the  country  where  a  rightful  first  publication  has  taken  place,  or  in 
regard  to  which  there  subsists  with  this  country  a  treaty  of  international 
copyright,  that  a  court  of  competent  jurisdiction  in  any  such  country 
where  such  wrongful  first  publication  has  taken  place  has  given  judg- 
ment in  favour  of  the  right  of  the  party  claiming  to  be  the  author  or 
first  publisher. 
Copies  of  X.  And  be  it  enacted,  That  all  copies  of  books  wherein  there  shall 

copyrighuT11  ^  an^  8UD8k*"1er  copyright  under  or  by  virtue  of  this  Act,  or  of  any 
subsisting       Order  in  Council  made  in  pursuance  thereof,  printed  or  reprinted  in 
Act  printed     anv  ^ore^n  country  except  that  in  which  such  books  were  first  pnb- 
in  foreign        lished,  shall  be  and  the  same  are  hereby  absolutely  prohibited  to  be 
other  than      imported  into  any  part  of  the  British  dominions,  except  by  or  with  the 
those  wherein  consent  of  the  registered  proprietor  of  the  copyright  thereof,  or  his 
n^t*pn£  WM  a^ent  authorized  in  writing,  and  if  imported  contrary  to  this  prohibition 
Ushed  pro-       the  same  and  the  importers  thereof  shall  be  subject  to  the  enactments 
imported0  **   "*  *orce  re^a^ng  *°  goods  prohibited  to  be  imported  by  any  Act  relating 
to  the  customs ;  and  as  respects  any  such  copies  so  prohibited  to  be 
imported,  and  also  as  respects  any  copies  unlawfully  printed  in  any 
place  whatsoever  of  any  books  wherein  there  shall  be  any  such  sub- 
sisting copyright  as  aforesaid,  any  person  who  shall  in  any  part  of  the 
British  dominions  import  such  prohibited  or  unlawfully  printed  copies, 
or  who,  knowing  such  copies  to  be  so  unlawfully  imported  or  unlawf uDy 
printed,  shall  sell,  publish,  or  expose  to  sale  or  hire,  or  shall  cause  to  be 
sold,  published,  or  exposed  to  sale  or  hire,  or  have  in  his  possession  for 
sale  or  hire,  any  such  copies  so  unlawfully  imported  or  unlawfully 
printed,  such  offender  shall  be  liable  to  a  special  action  on  the  case 
at  the  suit  of  the  proprietor  of  such  copyright,  to  be  brought  and 
prosecuted  in  the  same  courts  and  in  the  same  manner,  and  with  the 
like  restrictions  upon  the  proceedings  of  the  defendant,  as  are  respectively 
prescribed  in  the  said  " Copyright  Amendment  Act"  with  relation  to 
actions  thereby  authorized  to  be  brought  by  proprietors  of  copyright 
against  persons  importing  or  selling  books  unlawfully  printed  in  the 
British  dominions. 
Officer  of  XI.  And  be  it  enacted,  That  the  said  officer  of  the  said  Company  of 

Stationers'      Stationers  shall  receive  at  the  hall  of  the  said  Company  every  book, 
Company  to  .  . r_.  . 

deposit  books,  volume,  or  print  so  to  be  delivered  as  aforesaid,  and  within  one  calendar 

*°:] i  in  the       month  after  receiving  such  book,  volume,  or  print,  shall  deposit  the 

Museum.         same  in  the  library  of  the  British  Museum. 

Second  or  XII.  Provided  always,  and  be  it  enacted,  that  it  shall  not  be  requisite 

eoUUons6nt  to  deliver  to  the  8aid  officer  of  the  said  Stationers'  Company  any  printed 
copy  of  the  second  or  of  any  subsequent  edition  of  any  book  or  books 
so  delivered  as  aforesaid,  unless  the  same  shall  contain  additions  or 
alterations. 
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XIII*  And  be  it  enacted,  That  the  respective  terms  to  be  specified  Orders  in 

by  such  Orders  in  Council  respectively  for  the  continuance  of  the  Council  may 

privilege  to  be  granted  in  respect  of  works  to  be  first  published  in  ferent  periods 

foreign  countries  may  be  different  for  works  first  published  in  different  *or  different 

foreign  countries  and  for  different  classes  of  such  works ;  and  that  the  countries  and 

times  to  be  prescribed  for  the  entries  to  be  made  in  the  register  book  for  dlffere nt 

*  .  °  classes  of 

of  the  Stationers'  Company,  and  for  the  deliveries  of  the  books  and  works. 

other  articles  to  the  said  officer  of  the  Stationers'  Company,  as  herein- 
before is  mentioned,  may  be  different  for  different  foreign  countries 
and  for  different  classes  of  books  or  other  articles. 

XIV.  Provided  always,  and  be  it  enacted,  That  no  such  order  in  No  Order  in 
Council  shall  have  any  effect  unless  it  shall  be  therein  stated,  as  the  ^"e  any° 
ground  for  issuing  the  same,  that  due  protection  has  been  secured  by  effect  unless 
the  foreign  power  so  named  in  such  Order  in  Council  for  the  benefit  of  J.J!jprocai  a 
parties  interested  in  works  first  published  in  the  dominions  of  Her  protection  is 
Majesty  similar  to  those  comprised  in  such  order  (a).  secure  . 

XV.  And  be  it  enacted,  That  every  Order  in  Council  to  be  made  Orders  in 
under  the  authority  of  this  Act  shall  as  soon  as  may  be  after  the  making    ybUhedTin 
thereof  by  Her  Majesty  in  Council  be  published  in  the '  London  Gazette,1  Gazette,  and 
and  from  the  time  of  such  publication  shall  have  the  same  effect  as  if  J^^a/thjs 
every  part  thereof  were  included  in  this  Act.  Act. 

XVI.  And  be  it  enacted,  That  a  copy  of  every  Order  of  Her  Majesty  Orders  in 

in  Council  made  under  this  Act  shall  be  laid  before  both  Houses  of  ^btfore  ** 
Parliament  within  six  weeks  after  issuing  the  same,  if  Parliament  then  Parliament, 
be  sitting,  and  if  not,  then  within  six  weeks  after  the  commencement 
of  the  then  next  session  of  Parliament. 

XVII.  And  be  it  enacted,  That  it  shall  be  lawful  for  Her  Majesty  Orders  in 
by  an  Order  in  Council  from  time  to  time  to  revoke  or  alter  any  Order  w?unc0\r^?y 
in  Council  previously  made  under  the  authority  of  this  Act,  but  never- 
theless without  prejudice  to  any  rights  acquired  previously  to  such 
revocation  or  alteration  (6). 

XVIII.  Provided  always,  and  be  it  enacted,  That  nothing  in  this  Translations, 
Act  contained  shall  be  construed  to  prevent  the  printing,  publication, 

or  sale  of  any  translation  of  any  book  the  author  whereof  and  his 
assigns  may  be  entitled  to  the  benefit  of  this  Act  (c). 

XIX.  And  be  it  enacted,  That  neither  the  author  of  any  book,  nor  Authors  of 

the  author  or  composer  of  any  dramatic  piece  or  musical  composition,  ^J^ijjji* 

nor  the  inventor,  designer,  or  engraver  of  any  print,  nor  the  maker  of  foreign  coun- 

any  article  of  sculpture,  or  of  such  other  work  of  art  as  aforesaid.  If??8,"0' en" 

i     t  *  .  titled  to  copy- 

which  shall  after  the  passing  of  this  Act  be  first  published  out  of  Her  right  except 

Majesty's  dominions,  shall  have  any  copyright  therein  respectively,  or  'Jn*er  this 

any  exclusive  right  to  the  public  representation  or  performance  thereof, 

(a)  Repealed  by  International  Copyright  Act,  1886.  (b)  Ibid. 

(c)  This  section  is  repealed  so  far  as  it  is  inconsistent  with  the  provisions  con- 
tained in  15  &  16  Vict.  c.  12,  and  wholly  repealed  by  International  Copyright 
Act,  1886, 
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otherwise  than  such  (if  any)  as  he  may  become  entitled    to   under 
this  Act. 
Interpret*-  XX.  And  be  it  enacted,  That  in  the  construction  of  this   Act  the 

tion  clause.      wofd  «<book»  8nall  ^  construed  to  include  "volume,"   "pamphlet," 
"  sheet  of  letter-press,"  "  sheet  of  music,"  "  map,"  "  chart,"  or  **  plan  *"  ; 
and  the  expression  "  articles  of  sculpture  "  shall  mean  all  such  sculp- 
tures, models,  copies,  and  casts  as  are  described  in  the  said  Sculpture 
Copyright  Acts,  and  in  respect  of  which  the  privileges  of  copyright  are 
thereby  conferred  ;  and  the  words  "printing  "  and  " re- printing  "*  shall 
include  engraving  and  any  other  method  of  multiplying  copies ;  and  the 
expression  "  Her  Majesty "  shall  include  the  heirs  and  successors  of 
Her  Majesty ;  and  the  expressions  "  Order  of  Her  Majesty  in  Council," 
"  Order  in  Council,"  and  "  Order,"  shall  respectively  mean  Order  of  Her 
Majesty  acting  by  and  with  the  advice  of  Her  Majesty's  most  honour- 
able Privy  Council ;  and  the  expression  "  officer  of  the  Company  of 
Stationers  "  shall  mean  the  officer  appointed  by  the  said  Company  of 
Stationers  for  the  purposes  of  the  said  Copyright  Amendment  Act; 
and  in  describing  any  persons  or  things  any  word  importing  the  plural 
number  shall  mean  also  one  person  or  thing,  and  any  word  importing 
the  singular  number  shall  include  several  persons  or  things,  and  any 
word  importing  the  masculine  shall  include  also  the  feminine  gender ; 
unless  in  any  of  such  cases  there  shall  be  something  in  the  subject  or 
context  repugnant  to  such  construction. 
Act  may  be         XXI.  And  be  it  enacted,  That  this  Act  may  be  amended  or  repealed 
repealed  this    Dv  any  ^cj.  to  ^  passed  in  this  present  session  of  Parliament. 


7  &  8  Vict.  c.  78  (1844). 

An  Actio  reduce,  under  certain  Circumstances,  the  Duties  payable 
upon  Books  and  Engravings. 

Repealed  by  9  &  10  Vict.  c.  58,  s.  1. 


8  <fe  9  Vict.  c.  93  (1845). 

An  Act  to  regulate  the  Trade  of  British  Possessions  abroad. 

Repealed  by  16  <fe  17  Vict.  c.  100,  s,  358. 


9  &  10  Vict.  c.  58  (1846). 

An  Act  to  amend  an  Act  of  the  seventh  and  eighth  Years  of  Ser  present 
Majesty  for  reducing,  under  certain  Circumstances,  the  Duties  pay- 
able upon  Books  and  Engravings. 

Repealed  by  24  <fe  25  Vict.  c.  101,     " 


10  &  11  vict.  c.  95.  xly. 

10  &  11  Vict.  c.  95. 

An  Act  to  amend  the  Law  relating  to  the  Protection  in  the  Colonies  of 
Works  entitled  to  Copyright  in  the  United  Kingdom  (a). 

[22nd  July,  1847.] 

Whereas  by  an  Act  passed  in  the  session  of  Parliament  holden  in  the 
fifth  and  sixth  years  of  Her  present  Majesty,  intituled  "  An  Act  to  5  &  6  Vict, 
amend  the  Law  of  Copyright/1  it  is  amongst  other  things  enacted,  that  c'  45, 
it  shall  not  be  lawful  for  any  person  not  being  the  proprietor  of  the 
copyright,  or  some  person  authorized  by  him,  to  import  into  any  part 
of  the  United  Kingdom,  or  into  any  other  part  of  the  British  dominions, 
for  sale  or  hire,  any  printed  book  first  composed  or  written  or  printed 
or  published  in  any  part  of  the  United  Kingdom  wherein  there  shall 
be  copyright,  and  reprinted  in  any  country  or  place  whatsoever  out  of 
the  British  dominions :  And  whereas  by  an  Act  passed  in  the  session  of 
Parliament  holden  in  the  eighth  and  ninth  years  of  the  reign  of  Her  8  <fc.9  Vict, 
present  Majesty,  intituled  "  An  Act  to  regulate  the  trade  of  the  British  °»  93- 
possessions  abroad,"  books  wherein  the  copyright  is  subsisting,  first 
composed  or  written  or  printed  in  the  United  Kingdom,  and  printed 
or  reprinted  in  any  other  country,  are  absolutely  prohibited  to  be  im- 
ported into  the   British   possessions  abroad :    And  whereas   by  the 
said  last-recited  Act  it  is  enacted,  that  all  laws,  by-laws,  usages,   or 
customs  in  practice,  or  endeavoured  or  pretended  to  be  in  force  or 
practice  in  any  of  the  British  possessions  in  America,  which  are  in  any- 
wise repugnant  to  the  said  Act  or  to  any  Act  of  Parliament  made  or  to 
be  made  in  the  United  Kingdom,  so  far  as  such  Act  shall  relate  to  and 
mention  the  said  possessions,  are  and  shall  be  null  and  void  to  all 
intents  and  purposes  whatsoever :  Now  be  it  enacted,  by  the  Queen's 
most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  spiritual  and  temporal,  and  Commons,  in  this  present  Parliament  Her  Majesty 
assembled,  and  by  the  authority  of  the  same,  that  in  case  the  legislature  Pa^  suspend 
or  proper  legislative  authorities  in  any  British  possession  shall  be  dis-  cases  the 
posed  to  make  due  provision  for  securing  or  protecting  the  rights  of  prohibition 
British  authors  in  such  possession,  and  shall  pass  an  Act  or  make  an  admission  of 
ordinance  for  that  purpose,  and  shall  transmit  the  same  in  the  proper  P1?*??  books 
manner,  to  the  Secretary  of  State  in  order  that  it  may  be  submitted  to  colonies  in 
Her  Majesty,  and  in  case  Her  Majesty  shall  be  of  opinion  that  such  Act  certain  caaes 
or  ordinance  is  sufficient  for  the  purpose  of  securing  to  British  authors 
reasonable  protection  within  such  possession,  it  shall  be  lawful  for  Her 
Majesty,  if  she  think  fit  so  to  do,  to  express  Her  royal  approval  of  such 
Act  or  ordinance,  and  thereupon  to  issue  an  Order  in  Council  declaring 
that  so  long  as  the  provisions  of  such  Act  or  ordinance  continue  in  force 
within  such  colony  the  prohibitions  contained  in  the  aforesaid  Acts,  and 

(«)  Commonly  known  as  the  Foreign  Reprints  Act,  1847, 
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hereinbefore  recited,  and  any  prohibitions  contained  in  the  said  Acts  or 
in  any  other  Acts  against  the  importing,  selling,  letting  oat  to  hire, 
exposing  for  sale  or  hire,  or  possessing  foreign  reprint*  of  books  first 
composed,  written,  printed,  or  published  in  the  United  Kingdom,  and 
entitled  to  copyright  therein,  shall  be  suspended  so  far  as  regards  such 
colony ;  and  thereupon  such  Act  or  ordinance  shall  come  into  operation, 
except  so  far  as  may  be  otherwise  provided  therein,  or  as  may  be  other- 
wise directed  by  such  Order  in  Council,  anything  in  the  said  last- recited 
Act  or  in  any  other  Act  to  the  contrary  notwithstanding. 
Orders  in  II.  And  be  it  enacted,  That  every  such  Order  in  Council  shall,  within 

pubHshwHiT  one '^^t  *ft«r  the  issuing  thereof,  be  published  in  tho*  London  Gazette,' 
'  Gazette.*  and  that  a  copy  thereof,  and  of  every  such  colonial  Act  or  ordinance  so 
Orders  in  approved  as  aforesaid  by  Her  Majesty,  shall  be  laid  before  both  Houses 
th?ColonUl  °*  Parliament  within  six  weeks  after  the  issuing  of  such  order,  if  Far- 
Acts  or  ordi-  liament  be  then  sitting,  or  if  Parliament  be  not  then  sitting,  then 
Mdbefore  w^hin  six  weeks  after  the  opening  of  the  next  session  of  Parliament. 
Parliament.  III.  And  be  it  enacted,  This  Act  may  be  amended  or  repealed  by  any 
amended,  &c/  ^  *°  **  passed  in  the  present  session  of  Parliament. 


13  A  14  Vict.  c.  104. 

An  Act  to  extend  and  amend  the  AcU  relating  to  the  Copyright 
of  Designs. 

[14th  August,  1850.] 

Repealed  by  the  Patents,  Designs,  and  Trade  Marks  Act,  1883. 


14  Vict.  c.  8  (1851). 

An  Act  to  extend  the  Provisions  of  the  u  Designs  Act,  1850,"  and  to  give 
Protection  from  Piracy  to  Persons  exhibiti?ig  new  Invention  in  the 
Exhibition  of  the  Works  of  Industry  of  all  Nations  in  One  thousand 
eight  hundred  and  fifty -one. 

Spent. 


15  <fc  16  Vict.  c.  12. 

An  Act  to  enable  Her  Majesty  to  carry  into  effect  a  Convention  with 
France  on  the  Subject  of  Copyright ;  to  extend  and  explain  the  Inter- 
national Copyright  Acts;  and  to  explain  the  Acts  relating  to  Copy- 
right in  Engravings. 

[28th  May,  1852.] 

7  &  8  Vict.      Whereas  an  Act  was  passed  in  the  seventh  year  of  the  reign  of  her 
Cf  12'  present  Majesty,  intituled  "  An  Act  to  amend  the  Law  relating  to 
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International  Copyright,"  hereinafter  called  "  The  International  Copy- 
right Act " :  And  whereas  a  convention  has  lately  been  concluded  be- 
tween Her  Majesty  and  the  French  Republic,  for  extending  in  each 
country  the  enjoyment  of  copyright  in  works  of  literature  and  the  fine 
aits  first  published  in  the  other,  and  for  certain  reductions  of  duties 
now  levied  on  books,  prints,  and  musical  works  published  in  France : 
And  whereas  certain  of  the  stipulations  on  the  part  of  Her  Majesty 
contained  in  the  said  treaty  require  the  authority  of  Parliament :  And 
whereas  it  is  expedient  that  such  authority  should  be  given,  and  that 
Her  Majesty  should  be  enabled  to  make  similar  stipulations  in  any 
treaty  on  the  subject  of  Copyright  which  may  hereafter  be  concluded 
with  any  foreign  power :  Be  it  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  spiritual  and 
temporal,  and  Commons,  in  the  present  Parliament  assembled,  and  by 
the  authority  of  the  same,  as  follows : 

Sects.  I.  to  Y.  repealed  by  International  Copyright  Act,  1886. 

YI.  Nothing  herein  contained  shall  be  so  construed  as  to  prevent  Adaptations, 
fair  imitations  or  adaptations  to  the  English  stage  of  any  dramatic  piece  ^tic  Jjj^ 
or  musical  composition  published  in  any  foreign  country  (a).  to  the  Eng- 

VII.  Notwithstanding  anything  in  the  said  International  Copyright  Jjot  ore?6 
Act  or  in  this  Act  contained,  any  article  of  political  discussion  which  vented, 
has  been  published  in  any  newspaper  or  periodical  in  a  foreign  country  All  articles  in 
may,  if  the  source  from  which  the  same  is  taken  be  acknowledged,  be  ^^a^i 
republished  or  translated  in   any  newspaper  or   periodical   in    this  to  politics 
country ;  and  any  article  relating  to  any  other  subject  which  has  been  I^ished'or 
so  published  as  aforesaid  may,  if  the  source  from  which  the  same  is  taken  translated ; 
be  acknowledged,  be  republished  or  translated  in  like  manner,  unless  I^Um 
the  author  has  signified  his  intention  of  preserving  the  copyright  there-  articles  on 
in,  and  the  right  of  translating  the  same  in  some  conspicuous  part  of  unless^w  ^ 
the  newspaper  or  periodical  in  which  the  same  was  first  published,  in  author  has 
which  case  the  same  shall,  without  the  formalities  required  by  the  next  ^^fo^to 
following  section,  receive  the  same  protection  as  is  by  virtue  of  the  reserve  the 
International  Copyright  Act  or  this  Act  extended  to  books.  right. 

Section  YIII.  repealed  by  International  Copyright  Act,  1886. 

IX.  All  copies  of  any  works  of  literature  or  art  wherein  there  is  any  Pirated  copies 
subsisting  copyright  by  virtue  of  the  International  Copyright  Act  and  {J^^^0 
this  Act,  or  of  any  Order  in  Council  made  in  pursuance  of  such  Acts  or  except  with 
either  of  them,  and  which   are  printed,  reprinted,  or  made  in  anv™OTtetor 
foreign  country  except  that  in  which  such  work  shall  be  first  published, 
and  all  unauthorized  translations  of  any  book  or  dramatic  piece  the 
publication  or  public  representation  in  the  British  dominions  or  trans- 
lations whereof  not  authorized  as  in  this  Act  mentioned  shall  for  the 
time  being  be  prevented  under  any  Order  in  Council  made  in  pursuance 
of  this  Act,  are  hereby  absolutely  prohibited  to  be  imported  into  any 
part  of  the  British  dominions,  except  by  or  with  the  consent  of  the 

(a)  See  38  Vict,  c   12,  post. 

3  I 
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registered  proprietor  of  the  copyright  of  such  work  or  of  such  book  or 
Provisions  of  piece,  or  his  agent  authorized  in  writing ;  and  the  provisions  of  the  Ad 
c/456  IJfo  of  the  sixth  veftr  of  Her  Majesty  "  to  amend  the  Jiaw  of  Copyright,"  for 
forfeiture,  the  forfeiture,  seizure,  and  destruction  of  any  printed  book  first  pub- 
wittoltJ  ,ished  in  the  United  Kingdom  wherein  there  shall  be  copyright,  and 
extend  to  reprinted  in  any  country  out  of  the  British  dominions  and  imported 
hibiterUo  be  *nto  ftnv  P*1*  °*  tDe  British  dominions  by  any  person  not  being  the  pro- 
imported  prietor  of  the  copyright,  or  a  person  authorized  by  such  proprietor, 
under  this  gQajj  extend  and  ^  applicable  to  all  copies  of  any  works  of  literature 
and  art,  and  to  all  translations  the  importation  whereof  into  any  put 
of  the  British  dominions  is  prohibited  under  this  Act. 
Foregoing  X.  The  provisions  hereinbefore  contained  shall  be  incorporated  with 

and^lFs       the  International  Copyright  Act,  and  shall  be  read  and  construed  there- 
Vict.  c.  12,      with  as  one  Act. 

a*  oTJ  Act  Secfc'  XI'  "P6*1*1  by  International  Copyright  Act,  1886. 
Reduction  of  XII.  And  whereas  an  Act  was  passed  in  the  tenth  year  of  Her  pre- 
Dutie*.  sent  Majesty,  intituled  "  An  Act  to  amend  an  Act  of  tbe  seventh  ami 
Recital  of  ©ighth  Years  of  Her  present  Majesty,  for  reducing  under  certain  Circmn- 
9  &  10  Vict,  stances,  the  Duties  payable  upon  Books  and  Engravings" :  And  whereas 
c'  '*  '  by  the  said  convention  with  the  French  Republic  it  was  stipulated  that 

the  duties  on  books,  prints,  and  drawings  published  in  the  territories  of 
the  French  Republic  should  be  reduced  to  the  amount  specified  in  the 
schedule  to  the  said  Act  of  the  tenth  year  of  Her  present  Majesty, 
chapter  fifty-eight :  And  whereas  Her  Majesty  has,  in  pursuance  of  the 
said  convention,  and  in  exercise  of  the  powers  given  by  the  said  Act,  by 
Order  in  Council  declared  that  such  duties  shall  be  reduced  accordingly: 
And  whereas  by  the  said  convention  it  was  further  stipulated  that  the 
said  rates  of  duty  should  not  be  raised  during  the  continuance  of  the 
said  convention ;  and  that  if  during  the  continuance  of  the  said  con- 
vention any  reduction  of  those  rates  should  be  made  in  favour  of  bonks, 
prints,  or  drawings  published  in  any  other  country,  such  reduction  shaft 
be  at  the  same  time  extended  to  similar  articles  published  in  France: 
And  whereas  doubts    are    entertained    whether   such    last-mentioned 
stipulations  can  be  carried  into  effect  without  the  authority  of  Pdriia- 
Rates  of  duty  ment :  Be  it  enacted,  That  the  said  rates  of  duty  so  reduced  as  aforesaid 
raised  during  8na^  no^  ^e  ra*se(*  during  the  continuance  of  the  said  convention;  and 
continuance     that  if  during  the  continuance  of   the  said  convention  any  f artier 
and7faty'         reduction  of  such  rates  is  made  in  favour  of  books,  prints,  or  drawings 
further  re-       published  in  any  other  foreign  country,  Her  Majesty  may,  by  Order  in 
madefo"       Council,  declare  that  such  reduction  shall  be  extended  to  similar  articles 
other  coun-     published  in  France ;  such  order  to  be  made  and  published  in  the  sAme 
he  extended     manner  and  to  be  subject  to  the  same  provisions  as  orders  made  in  pw* 
to  France.       suance  of  the  said  Act  of  the  tenth  year  of  Her  present  Majesty,  chapter 
fifty-eight. 

XIII.  And  whereas  doubts  have  arisen  as  to  the  construction  of  tf*e 


16  &  17  vict.  c.   107.  xlix 

schedule  of  the  Act  of  the  tenth  year  of  Her  present  Majesty,  chapter 

fifty-eight : 

It  is  hereby  declared,  That  for  the  purposes  of  the  said  Act  every  For  removal 

work  published  in  the  country  of   export,  of  which   part  has  been  j£  construe^ 

originally  produced  in  the  United  Kingdom,  shall  be  deemed  to  be  and  tion  of 

be  subject  to  the  duty  payable  on  "Works  originally  produced  in  the  g^io  Vict. 

United  Kingdom,  and  published  in  the  country  of  export,"  although  it  c.  58. 

contains  also  original  matter  not  produced  in  the  United  Kingdom, 

unless  it  shall  be  proved  to  the  satisfaction  of  the  Commissioners  of  Her 

Majesty's  Customs  by  the  importer,  consignee,  or  other  person  entering 

the  same  that  such  original  matter  is  at  least  equal  to  the  part  of  the 

work  produced  in  the  United  Kingdom,  in  which  case  the  work  shall  be 

subject  only  to  the  duty  on  "  Works  not  originally  produced  in  the 

United  Kingdom.'7 

XIV.  And  whereas  by  the  four  several  Acts  of.  Parliament  following ;  Lithograplis^ 

(that  is  to  say),  an  Act  of  the  eighth  year  of  the  reign  of  King  George  *e% 

the  Second,  chapter  thirteen ;  an  Act  of  the  seventh  year  of  the  reign  of  Recital  of 

King  George  the  Third,  chapter  thirty-eight;  an  Act  of  the  seventeenth  7  q'  jjj  c"  33' 

year  of  the  reign  of  King  George  the  Third,  chapter  fifty-seven  ;  and  17  G.  III. 

an  Act  of  the  seventh  year  of   King  William  the   Fourth,  chapter  g  &  j  W(  jy# 

fifty-nine,  provision  is  made  for  securing  to  every  person  who  invents,  c.  59. 

or  designs,  engraves,  etches,  or  works  in  mezzotinto  or  chiaro-oscuro,  or 

from  his  own  work,  design,  or  invention,  causes  or  procures  to   be 

designed,  engraved,  etched,  or  worked  in  mezzotinto  or  chiaro-oscuro, 

any  historical  print  or  prints,  or  any  print  or  prints  of  any  portrait, 

conversation,  landscape,  or  architecture,  map,  chart,  or  plan,  or  any 

other  print  or  prints  whatsoever,  and  to  every  person  who  engraves, 

etches,  or  works  in  mezzotinto  or  chiaro-oscuro,  or  causes  to  be  engraved, 

etched,  or  worked  any  print  taken  from  any  picture,  drawing,  model,  or 

sculpture,  notwithstanding  such  print  has  not  been  graven  or  drawn 

from  his  own  original  design,  certain  copyrights  therein  defined  :  And 

wherexs  doubts  are  entertained  whether  the  provisions  of  the  said  Acts 

extend  to  lithographs  and  certain  other  impressions,  and  it  is  expedient 

to  remove  such  doubts. 

It  is  hereby  declared,  That  the  provisions  of  the  said  Acts  are  intended  For  removal 

to  include  prints  taken  by  lithography,  or  any  other  mechanical  process  J*  the  Dro^* 

by  which  prints  or  impressions  of  drawings  or  designs  are  capable  of  visions  of 

being  multiplied  indefinitely,  and  the  said  Acts  shall   be  construed  ^JJ^jf0*8 

accordingly.  lithography 

prints^  &c. 

16  &  17  Vict.  c.  107  (1853). 

An  Act  to  amend  and  consolidate  the  Laws  relating  to  the  Customs  of  the 
United  Kingdom  and  of  the  Isle  of  Man,  and  certain  Laws  relating 
to  the  Trade  and  Navigation  and  the  British  Possessions. 

Sects.  44,  46,  and  160,  repealed  39  <fc  40  Vict  c.  36. 
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18  &  19  Vict.  c.  96  (1855). 

Act  to  consolidate  certain  Acts,  and  otherwise  amend  the  Laws  of  tk 
Customs,  and  an  Act  to  regulate  the  Office  of  the  Beeeipt  of  Her 
Majesty's  Exchequer  at  Westminster. 

Beets.  39  and  40  repealed  89  <fe  40  Vict.  e.  36. 


21  &  22  Vict,  a  70. 

An  Act  to  amend  the  Act  of  the  fifth  and  sixth  year*  of  Her  present 
Majesty f  to  consolidate  and  amend  the  Laws  relating  to  the  Copy- 
right of  designs  for  ornamenting  Articles  of  Manufacture. 

[2nd  August,  1858.] 

Repealed  by  the  Patents,  Design?,  and  Trade  Marks  Act,  1*83. 


24  k  25  Vict.  c.  78. 
An  Act  to  amend  the  Law  relating  to  the  Copyright  of  Designs. 

[6th  August,  1861.] 
Repealed  by  the  Patents,  Designs,  and  Trade  Marks  Act,  1883. 


25  &  26  Vict.  c.  68. 

An  Act  for  amending  the  Law  relating  to  Copyright  in  Works  of  At 
Fine  Arts,  and  for  repressing  the  Commission  of  Fraud  in  the  Pro- 
duction and  Sale  of  such  Works. 

[29th  July,  1862.] 

Whereas  by  law,  as  now  established,  the  authors  of  paintings,  drsw- 
ings,  and  photographs  have  no  copyrights  in  such  their  works,  and  it  is 
expedient  that  the  law  should  in  that  respect  be  amended :  Be  it  there- 
fore enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 
Copyright  In       I-  The  author,  being  a    British    subject  or    resident   within  the 

works  here-     dominions  of  the  Crown,  of  every   original   painting,  drawing,  && 
after  made  or     _    j  ,        _  .  _       .         '  ,    „    ,  ,  *       .  ■        •     +h» 

sold  to  vest     photograph   which  shall  be  or  shall  have  been  made  either  in  w 

in  the  author  British  dominions  or  elsewhere,  and  which  shall  not  have  been  sold  or 

and  for  seven  disposed  of  before  the  commencement  of  this  Act,  and  his  assigns  shall 

years  after      have  the  sole  and  exclusive  right  of  copying,  engraving,  reproducing) 

and  multiplying  such  painting  or  drawing,  and  the  design  thereof,  or 
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such  photograph,  and  the  negative  thereof,  by  any  means  and  of  any 
size,  for  the  term  of  the  natural  life  of  such  author  and  seven  years 
after  his  death ;  provided  that  when  any  painting  or  drawing,  or  the 
negative  of  any  photograph,  shall  for  the  first  time  after  the  passing  of 
this  Act  be  sold  or  disposed  of,  or  shall  be  made  or  executed  for  or  on 
behalf  of  any  other  person  for  a  good  or  a  valuable  consideration;  the 
person  so  selling  or  disposing  of  or  making  or  executing  the  same  shall 
not  retain  the  copyright  thereof,  unless  it  be  expressly  reserved  to  him 
by  agreement  in  writing  signed,  at  or  before  the  time  of  such  sale  or 
disposition,  by  the  vendee  or  assignee  of  such  painting  or  drawing,  or 
of  such  negative  of  a  photograph,  or  by  the  person  for  or  on  whose 
behalf  the  same  shall  be  so  made  or  executed,  but  the  copyright  shall 
belong  to  the  vendee  or  assignee  of  suoh  painting  or  drawing,  or  of  such 
negative  of  a  photograph,  or  to  the  person  for  or  on  whose  behalf  the 
same  shall  have  been  made  or  executed;  nor  shall  the  vendee  or 
assignee  thereof  be  entitled  to  any  such  copyright,  unless,  at  or  before 
the  time  of  such  sale  or  disposition,  an  agreement  in  writing,  signed  by 
the  person  so  selling  or  disposing  of  the  same,  or  by  his  agent  duly 
authorized,  shall  have  been  made  to  that  effect. 

II.  Nothing  herein  contained  shall  prejudice  the  right  of  any  person  Copyright  not 
to  copy  or  use  any  work  in  which  there  thall  be  no  copyright  or  to  J?  pJ®ven.t 
represent  any  scene  or  object,  notwithstanding  that  there  may  be  copy-  dentation  of 
right  in  some  representation  of  such  scene  or  object.  ^b^t^i 

III.  All  copyright  under  this  Act  shall  be  deemed  personal  or  mov-  other  works, 
able  estate,  and  shall  be  assignable  at  law,  and  every  assignment  thereof,  Assignment**, 
and  every  licence  to  use  or  copy  by  any  means  or  process  the  design  or  ^b^in 
work  which  shall  be  the  subject  of  such  copyright,  shall  be  made  by  writing, 
some  note  or  memorandum  in  writing,  to  be  signed  by  the  proprietor  of 

the  copyright,  or  by  his  agent  appointed  for  that  purpose  in  writing. 

IY.  There  shall  be  kept  at  the  hall  of  the  Stationers'  Company,  by  Register  of 
the  officer  appointed  by  the  said  company  for  the  purposes  of  the  Act  copvriffhUn 
passed  in  the  sixth  year  of  Her  present  Majesty,  intituled  "  An  Act  to  paintings, 
amend  the  Law  of  Copyright,"  a  book  or  books  intituled  "  The  Register  and^hoto- 
of  Proprietors  of  Copyright  in  Paintings,  Drawings,  and  Photographs,"  graphs  to  be 
wherein  shall  be  entered  a  memorandum  of  every  copyright  to  which  g^™..* 
any  person  shall  be  entitled  under  this  Act,  and  also  of  every  sub-  Hall  as  in 
sequent  assignment  of  any  such  copyright ;  and  such  memorandum  5  \?  Vict 
shall  contain  a  statement  of  the  date  of  such  agreement  or  assignment, 
and  of  the  names  of  the  parties  thereto,  and  of  the  name  and  place  of 
abode  of  the  person  in  whom  such  copyright  shall  be  vested  by  virtue 
thereof,  and  of  the  name  and  place  of  abode  of  the  author  of  the  work 
in  which  there  shall  be  such  copyright,  together  with  a  short  description 
of  the  nature  and  subject  of  such  work,  and  in  addition  thereto,  if  the 
person  registering  shall  so  desire,  a  sketch,  outline,  or  photograph  of 
the  said  work ;  and  no  proprietor  of  any  such  copyright  shall  be  entitled 
to  the  benefit  of  this  Act  until  such  registration,  and  no  action  shall  be 


Ui 
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sustainable  nor  any  penalty  be  recoverable  in  respect  of  anything  done 
before  registration. 

Y.  The  several  enactments  in  the  said  Act  of  the  sixth  year  of  Her 
present  Majesty  contained,  with  relation  to  keeping  the  register  book 
thereby  required,  and  the  inspection  thereof,  the  searches  therein,  and 
the  delivery  of  certified  and  stamped  copies  thereof,  the  reception  of 
such  copies  in  evidence,  the  making  of  false  entries  in  the  said  book, 
and  the  production  in  evidence  of  papers  falsely  purporting  to  be  copies 
of  entries  in  the  said  book,  the  application  to  the  courts  and  judges  by 
persons  aggrieved  by  entries  in  the  said  book,  and  the  expunging  and 
varying  such  entries,  shall  apply  to  the  book  or  books  to  be  kept  by 
virtue  of  this  Act,  and  to  the  entries  and  assignments  of  copyright 
and  proprietorship  therein  under  this  Act,  in  such  and  the  same 
manner  as  if  such  enactments  were  here  expressly  enacted  in  relatit  n 
thereto,  save  and  except  that  the  forms  of  entry  prescribed  by  the  said 
Act  of  the  sixth  year  of  Her  present  Majesty  may  be  varied  to  meet 
the  circumstances  of  the  case,  and  that  the  sum  to  be  demanded  by  the 
officer  of  the  said  Company  of  Stationers  for  making  any  entry  required 
by  this  Act  shall  be  one  shilling  only. 

VI.  If  the  author  of  any  painting,  drawing,  or  photograph  in  which 
there  shall  be  subsisting  copyright,  after  having  sold  or  disposed  of  such 
copyright,  or  if  any  other  person,  not  being  the  proprietor  for  the  time 
being  of  copyright  in  any  painting,  drawing,  or  photograph,  shall,  with- 
out the  consent  of  such  proprietor,  repeat,  copy,  colourably  imitate,  or 
otherwise  multiply  for  sale,  hire,  exhibition,  or  distribution,  or  cause  or 
procure  to  be  repeated,  copied,  colourably  imitated,  or  otherwise  multi- 
plied for  sale,  hire,  exhibition,  or  distribution,  any  such  work  or  the 
design  thereof,  or  knowing  that  any  such  repetition,  copy,  or  other 
imitation  has  been  unlawfully  made  shall  import  into  any  part  of  the 
United  Kingdom,  or  sell,  publish,  let  to  hire,  exhibit,  or  distribute,  or 
offer  for  sale,  hire,  exhibition,  or  distribution,  or  cause  or  procure  to  be 
imported,  sold,  published,  let  or  hire,  distributed,  or  offered  for  pale, 
hire,  exhibition  or  distribution,  any  repetition,  copy,  or  imitation  of  the 
said  work,  or  of  the  design  thereof,  made  without  such  consent  as  afore- 
said, such  person  for  every  such  offence  shall  forfeit  to  the  proprietor  of 
the  copyright  for  the  time  being  a  sum  not  exceeding  ten  pounds ;  and 
all  such  repetitions,  copies,  and  imitations  made  without  such  consent  as 
aforesaid,  and  all  negatives  of  photographs  made  for  the  purpose  of  ob- 
taining such  copies,  shall  be  forfeited  to  the  proprietor  of  the  copyright. 

VII.  No  person  shall  do  or  cause  to  be  done  any  or  either  of  the 
following  acts,  that  is  to  say  : 

First,  no  person  shall  fraudulently  sign  or  otherwise  affix,  or  frau- 
dulently cause  to  be  signed  or  otherwise  affixed,  to  or  upon  any 
painting,  drawing,  or  photograph,  or  the  negative  thereof,  any 
name,  initials,  or  monogram : 

Secondly,  no  person  shall  fraudulently  sell,  publish,  exhibit,  or  dispose 
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of,  or  offer   for  sale,   exhibition  or  distribution,   any  painting, 
drawing,   or  photograph,  or  negative  of  a  photograph,   having 
thereon  the  name,  initials,  or  monogram  of  a  person  who  did  not 
execute  or  make  such  work : 
Thirdly,  no  person  shall  fraudulently  utter,  dispose  of,  or  put  off,  or 
cause  to  be  uttered  or  disposed  of,  any  copy  or  colourable  imitation 
of  any  painting,  drawing,  or  photograph,  or  negative  of  a  photo- 
graph, whether  there  shall  be  subsisting  copyright  therein  or  not,  as 
having  been  made  or  executed  by  the  author  or  maker  of  the  original 
work  from  which  such  copy  or  imitation  shall  have  been  taken  : 
Fourthly,  where  the  author  or  maker  of  any  painting,  drawing,  or 
photograph,  or  negative  of  a  photograph,  made  either  before  or 
after  the  passing  of  this  Act,  shall  have  sold  or  otherwise  parted 
with  the  possession  of  such  work,  if  any  alteration  shall  afterwards 
be  made  therein  by  any  other  person,  by  addition  or  otherwise,  no 
person  shall  be  at  liberty  during  the  life  of  the  author  or  maker  of 
such  work,  without  his  consent,  to  make  or  knowingly  to  sell  or 
publish  or  offer  for  sale,  such  work  or  any  copies  of  such  work  so 
altered,  as  aforesaid,  or  of  any  part  thereof,  as  or  for  the  unaltered 
work  of  such  author  or  maker : 
Every  offender  under  this  section  shall,  upon  conviction,  forfeit  to  the  Penalties 
person  aggrieved  a  sum  not  exceeding  ten  pounds  or  not  exceeding 
double  the  full  price,  if  any,  at  which  all   such  copies,   engravings, 
imitations,  or  altered  works  shall  have  been  sold  or  offered  for  sale ; 
and  all  such  copies,  engravings,  imitations,  or  altered  works  shall  be 
forfeited  to  the  person  or  the  assigns  or  legal  representatives  of  the 
person  whose  name,  initials,  or  monogram  shall   be  so  fraudulently 
signed  or  affixed  thereto,  or  to  whom  such  spurious  or  altered  work 
shall  be  so  fraudulently  or  falsely  ascribed  as  aforesaid :  Provided  always, 
that  the  penalties  imposed  by  this  section  shall  not  be  incurred  unless 
the  person  whose  name,  initials,  or  monogram  shall  be  so  fraudulently 
signed  or  affixed,  or  to  whom  such  spurious  or  altered  work  shall  be  so 
fraudulently  or  falsely  ascribed  as  aforesaid,  shall  have  been  living  at  or 
within  twenty  years  next  before  the  time  when  the  offence  may  have 
been  committed. 

VIII.  All  pecuniary  penalties  which  shall  be  incurred,  and  all  such  Recovery  of 
unlawful  copies,  imitations,  and  all  other  effects  and  things  as  shall  ^Jlties^ 
have  been  forfeited  by  offenders,  pursuant  to  this  Act,  and  pursuant  to 
any  Act  for  the  protection  of  copyright  engravings,  may  be  recovered  by 
the  person  hereinbefore  and  in  any  such  Act  as  aforesaid  empowered  to 
recover  the  same  respectively,  and  hereinafter  called  the  complainant 
or  the  complainer,  as  follows : 

In  England  and  Ireland,  either  by  action  against  the  party  offending,  In  England 
or  by  summary  proceeding  before  any  two  justices  having  jurisdiction  and  lreland  ; 
where  the  party  offending  resides : 
In  Scotland,  by  action  before  the  Court  of  Session  in  ordinary  form,  in  Scotland. 
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or  by  summary  action  before  the  sheriff  of  the  county  where  the 
offence  may  be  committed  or  the  offender  resides,  who,  upon  proof 
of  the  offence  or  offences,  either  by  confession  of  the  party  offending, 
or  by  the  oath  or  affirmation  of  one  or  more  credible  witnesses, 
shall  convict  the  offender,  and  find  him  liable  to  the  penalty  or 
penalties  aforesaid,  as  also  in  expenses ;  and  it  shall  be  lawful  for 
the  sheriff,  in  pronouncing  such  judgment,  for  the  penalty  or 
penalties  and  costs,  to  insert  in  such  judgment  a  warrant,  in  the 
event  of  such  penalty  or  penalties  and  costs  not  being  paid,  to 
levy  and  recover  the  amount  of  the  same  by  poinding :  Provided 
always,  that  it  shall  be  lawful  to  the  sheriff,  in  the  event  of  hie 
dismissing  the  action  and  assoilzieing  the  defender,  to  find  the 
complainer  liable  in  expenses,  and  any  judgment  so  to  be  pro- 
nounced by  the  sheriff  in  such  summary  application  shall  be  final 
and  conclusive,  and  not  subject  to  review  by  avocation,  suspension, 
reduction,  or  otherwise. 
Superior  IX.  In  any  action  in  any  of  Her  Majesty's  superior  Courts  of  Record 

ReTri"*        at  We8tminster  an<^  m  Dublin  for  the  infringement  of  any  such  copy* 
which  any       right  as  aforesaid,  it  shall  be  lawful  for  the  court  in  which  such  action 

action  ie         ^  pending,  if  the  court  be  then  sitting,  or  if  the  court  be  not  sitting 
pending  may  .  .  x^ 

make  an  order  then  for  a  judge  of  such  court,  on  the  application  of  the  plaintiff  or 

for  an  injunc-  defendant  respectively,  to  make  such  order  for  an  injunction,  inspection, 
tionj  or  or  account,  and  to  give  such  direction  respecting  such  action,  injunction, 

account  inspection,  and  account  and  the  proceedings  therein  respectively,  as  to 

such  court  or  judge  may  seem  fit. 
Importation        X.  All  repetitions,  copies,  or  imitations  of  paintings,  drawings,  or 
of  pirated        photographs,  wherein  or  in  the  design  whereof  there  shall  be  subsisting 
hibited.  copyright  under  this  Act,  and  all  repetitions,  copies,  and  imitations  of 

the  design  of  any  such  painting  or  drawing,  or  of  the  negative  of  any 
such  photograph,  which,  contrary  to  the  provisions  of  this  Act,  shall 
have  been  made  in  any  foreign  state,  or  in  any  part  of  the  British 
dominions,  are  hereby  absolutely  prohibited  to  be  imported  into  any 
part  of  the  United  Kingdom,  except  by  or  with  the  consent  of  the  pro- 
prietor of  the  copyright  thereof,  or  his  agent  authorised  in  writing ;  and 
Application     if  the  proprietor  of  any  such  copyright  or  his  agent,  shall  declare  that 
of  Custom868   an^  S00**8  imPortea'  *"*  repetitions,  copies,  or  imitations  of  any  such 
Acts.  painting,  drawing,  or  photograph,  or  of  the  negative  of  any  such  photo- 

graph, and  so  prohibited  as  aforesaid,  then  such  goods  may  be  detained 
by  the  officers  of  Her  Majesty's  Customs. 
Saving  of  XI.  If  the  author  of  any  painting,  drawing,  or  photograph,  in  which 

aak)nforring  there  sha11  **  8ubsi8ting  copyright,  after  having  sold  or  otherwise  dis- 
damagee.  posed  of  such  copyright,  or  if  any  other  person,  not  being  the  proprietor 
for  the  time  being  of  such  copyright,  shall,  without  the  consent  of  sach 
proprietor,  repeat,  copy,  colourably  imitate,  or  otherwise  multiply,  or 
cause  or  procure  to  be  repeated,  copied,  colourably  imitated,  or  other- 
wise multiplied,  for  sale,  hire,  exhibition,  or  distribution,  any  Buch 
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work  or  the  design  thereof,  or  the  negative  of  any  such  photograph,  or 
shall  import  or  cause  to  be  imported  into  any  part  of  the  United 
Kingdom,  or  sell,  publish,  let  to  hire,  exhibit,  or  distribute,  or  offer  for 
sale,  hire,  or  exhibition,  or  distribution,  or  cause  or  procure  to  be  sold, 
published,  let  to  hire,  exhibited,  or  distributed,  or  offered  for  tale,  hire, 
exhibition,  or  distribution,  any  repetition,  copy,  or  imitation  of  such 
work,  or  the  design  thereof,  or  the  negative  of  any  such  photograph, 
made  without  such  consent  as  aforesaid,  then  every  such  proprietor,  in 
addition  to  the  remedies  hereby  given  for  the  recovery  of  any  such 
penalties,  and  forfeiture  of  any  such  things  as  aforesaid,  may  recover 
damages  by  and  in  a  special  action  on  the  case,  to  be  brought  against 
the  person  so  offending,  and  may  in  such  action  recover  and  enforce  the 
delivery  to  him  of  all  unlawful  repetitions,  copies,  and  imitations,  and 
negatives  of  photographs,  or  may  recover  damages  for  the  retention  or 
conversion  thereof  Provided  that  nothing  herein  contained,  nor  any 
proceeding,  conviction,  or  judgment,  for  any  act  hereby  forbidden,  shall 
affect  any  remedy  which  any  person  aggrieved  by  such  act  may  be 
entitled  to  either  at  law  or  in  equity. 

XII.  This  Act  shall  be  considered  as  including  the  provisions  of  the  Provisions  of 
Act  passed  in  the  session  of  Parliament  held  in  the  seventh  and  eighth  '  *28  to1^ 
years  of  Her  present  Majesty,  intituled  "  An  Act  to  amend  the  Law  considered  aa 
relating  to  International  Copyright,"  in  the  same  manner  as  if  such  jj-j1^^  m 
provisions  were  part  of  this  Act. 
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An  Act  to  repeal  certain  Enactments  relating  to  Newspapers,  Pamphlets, 
and  other  Publications,  and  to  Printers,  Typefounders,  and  Beading 
Rooms, 

[12th  July,  1869.] 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  The  Acts  and  parts  of  Acts  described  in  the  first  schedule  to  this  Acts  and 

Act  are  hereby  repealed,  but  the  provisions  of  the  said  Acts  which  are  P*1*8  °*  Acts 

Bet  out  in  the  second  schedule  to  this  Act  shall  continue  in  force  in  the  schedule  re* 

same  manner  as  if  they  were  enacted  in  the  body  of  this  Act :  and  this  P6**®^ ex* 

cept  as  in 
Act  shall  not  affect  the  validity  or  invalidity  of  anything  already  done  second 

or  suffered,  or  any  right  or  title  already  acquired  or  accrued,  or  any  ■oh**0!* 
remedy  or  proceeding  in  respect  thereof,  and  all  such  remedies  and  pro- 
ceedings may  be  had  and  continued  in  the  same  manner  as  if  this  Act 
had  not  passed. 

2.  This  Act  may  be  cited  as  "  The  Newspapers,  Printers,  and  Reading  Short  title. 
Booms  Repeal  Act,  1869/' 
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Fibst  Schedule. 


Date  of  Act. 


36  Geo.  III.  c.  8. 


39  Geo.  III.  c.  79, 
.  in  part 


51  Geo.  III.«c.  £5. 


55  Geo.  111.  c.  101, 
in  part 


60  Geo.   HI.  k   1 
Geo.  IV.  c.  9. 


11   Geo.   IV.  &    1 
Will.  IV.  c.  73. 


6  &  7  Will.  IV. 
c.  76,  in  part. 


2  &  3  Vict.  c.  12. 


5  &  6  Vict,  c  82,  in 
part. 


Title  of  Act,  and  Part  Bepeakd. 


An  Act  for  the  more  effectually  preventing  seditions  meeting* 
and  assemblies. 


An  Act  for  the  more  effectual 
supression  of  societiesestab- 
liahed  for  seditious  and 
treasonable  purpose*,  and 
for  better  preventing  trea- 
sonable and  seditious  prac- 
tices. 


In  part  namely, — section? 
fifteen  to  thirty-three,  both 
inclusive,  and  so  much  of 
sections  thirty-four  to 
thirty-nine  as  relates  to  the 
above-mentioned  sections. 


An  Act  to  explain  and  amend  an  Act  passed  in  the  thirty- 
ninth  year  of  His  Majesty's  reign,  intituled  "  An  Act  for 
the  more  effectual  suppression  of  societies  established  for 
seditious  and  treasonable  purposes,  and  for  better  pre- 
venting treasonable  and  seditious  practices,"  so  far  at 
respects  certain  penalties  on  printers  and  publisher*. 

An  Act  to  regulate  the  col- 
lection of  stamp  duties  and 
matters  in  respect  of  which 
licences  may  be  granted  by 
theCommissioner  of  Stamps 
in  Ireland. 


In    part,    namely,  —  section 
thirteen. 


An  Act  to  subject  certain  publications  to  the  duties  of  stamp* 
upon  newspapers,  and  to  make  other  regulations  for  re- 
straining the  abuses-  arising  from  the  publication  of 
blasphemous  and  seditious  libels. 

An  Act  to  repeal  so  much  of  an  Act  of  the  sixtieth  year  of 
His  late  Majesty  King  George  the  Third,  for  the  more 
effectual  prevention  and  punishment  of  blasphemous  and 
seditious  libels,  as  relates  to  the  sentence,  of  banishment 
for  the  second  offence,  and  to  provide  some  further  remedy 
against  the  abuse  of  publishing  libels. 

An  Act  to  reduce  the  duties)  I\^a^~  one  to 
on     newspapers     and    to  fou7(both  inclusive V  ^ 

amend  the  laws  relating  to  y      J^  *    thir£  .  four  *  awl 

thirty-five,  and  the  ache 
dule. 


the  duties  on  newspapers 
and  advertisements. 


An  Act  to  amend  an  Act  of  the  thirty-ninth  year  of  King 
George  the  Third,  for  the  more  effectual  suppression  of 
societies  established  for  seditious  and  treasonable  PurP°** 
and  for  preventing  treasonable  and  seditious  practices,  and 
to  put  an  end  to  certain  proceedings  now  pending  under 
the  said  Act. 


An  Act  to  assimilate  the, 
stamp  duties  in  Great 
Britain  and  Ireland,  and  to 
make  regulations  for  col- 
lecting and  managing  the 
same  until  the  tenth  day 
of  October,  One  thousand 
eight  hundred  and  forty - 
five. 


In  part,  namely, — 
The   following    words   m 

•  section  twenty  :  "andato 
lioence  to  any  person  to 
keep  any  printing  press* 
and  types  for  printing  m 
Ireland." 
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Ivil 


Date  of  Act. 


Title  of  Act,  and  Part  Repealed. 


9  &  10  Vict  c.  33, 
in  part 


16  &  17  Vict  c.  59, 


An  Act  to  amend  the  laws 
relating  to  corresponding 
societies  and  the  licensing 
of  lecture  rooms. 


in  part. 


In  part,  namely,— 
So  far  as  it  relates  to  any 
proceedings      under      the 
enactments    repealed    by 
this  schedule. 


An    Act    to    repeal    certain  ^ .    „.   nom£%Ur 
stamp  duties  Sri  to  grant  | In  £*"!£&, 


others  in  lieu  thereof,  to  I 
amend  the  laws  relating  I 
to  stamp  duties,  and  to  I 
make  perpetual  certain  I 
stamp  duties  in  Ireland.     J 


So  much  of  section  twenty 
as  makes  perpetual  the 
provisions  of  5  &  6  Vict, 
c  82,  repealed  by  this 
Act. 


SECOND  SCHEDULE. 


The  enactments  in  this  Schedule,  with  the  exception  of  sect.  19  of 
6  &  7  Will.  IV.  c.  76,  do  not  apply  to  Ireland. 

39  Geo.  III.  c.  79.     Section  28. 

Nothing  in  this  Act  contained  shall  extend  or  be  construed  to  extend  to  any  Not  to  ex- 
papers  printed  by  the  authority  and  for  the  use  of  either  House  of  Parliament  tend  to  papers 

printed  by 
authority  of 
Section  29.  Parliament 


Every  person  who  shall  print  any  paper  for  hire,  reward,  gain,  or  profit,  shall 
carefully  preserve  and.  keep  one  copy  (at  least)  of  every  paper  so  printed  by  him  or 
her,  on  which  he  or  she  shall  write,  or  cause  to  be  written  or  printed,  in  fair  and 
legible  characters,  the  name  and  place  of  abode  of  the  person  or  persons  by  whom 
he  or  she  shall  be  employed  to  print  the  same  ;  and  every  person  printing  any 
paper  for  hire,  reward,  gain,  or  profit  who  shall  omit  or  neglect  to  write,  or  cause  to 
be  written  or  printed  as  aforesaid,  the  name  and  place  of  his  or  her  employer  on  one 
of  such  printed  papers,  or  to  keep  or  preserve  the  same  for  the  space  of  six  calendar 
months  next  after  the  printing  thereof,  or  to  produce  and  "show  the  same  to  any 
justice  of  the  peace  who  within  the  said  space  of  six  calendar  months  shall  require 
to  see  the  same,  shall  for  every  such  omission,  neglect,  or  refusal  forfeit  and  lose 
the  sum  of  twenty  pounds. 

Section  31. 

Nothing  herein  contained  shall  extend  to  the  impression  of  any  engraving,  or  to 
the  printing  by  letterpress  of  the  name,  or  the  name  and  address,  or  business  or 
profession,  of  any  person,  and  the  articles  in  which  he  deals,  or  to  any  papers  for 
the  sale  of  estates  or  goods  by  auction  or  otherwise. 


Section  34. 


Printers  to 
keep  a  copy 
of  every  paper 
they  print, 
and  write 
thereon  the 
name  and 
abode  of  their 
employer. 

Penalty  of 
£20  for 
neglect  or 
refusing  to 
produce  the 
copy  within 
six  months. 

Not  to  ex- 
tend to 
impressions 
of  engravings 
for  the  print- 
ing names 
and  addresses, 


No  person  shall  be  prosecuted  or  sued  for  any  penalty  imposed  by  this  Act,  unless  Prosecutions 
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such  prosecution  Bhall  be  commenced,  or  such  action  shall  be  brought,  within  three 
calendar  months  next  after  such  penalty  shall  have  been  incurred. 

Part  of  Section  35. 

And  any  pecuniary  penalty  imposed  by  this  Act,  and  not  exceeding  the  sum  of 
twenty  pounds,  shall  and  may  be  recovered  before  any  justice  or  justices  of  the 
peace  for  the  county,  stewartry,  riding,  division,  city,  town,  or  place,  in  which  the 
same  Bhall  be  incurred,  or  the  person  having  incurred  the  same  Bhall  happen  to  be, 
in  a  summary  way. 

Section  36. 

Application         All  pecuniary  penalties  hereinbefore  imposed  by  this  Aot  shall,  when  recovered 
of  penalties,     in  a  summary  way  before  any  justice,  be  applied  and  disposed  of  in  manner  herein- 
after mentioned ;   that  is  to  say,  one  moiety  thereof  to  the  informer  before  any 
justice,  and  the  other  moiety  thereof  to  His  Majesty,  his  heirs  and  successors. 


to  be  com- 
menced 
within  three 
months  after 
penalty  is 
incurred. 

Recovery  of 
penalties. 


Name  and 
residence  of 
printers  not 
required  to 
be  put  to 
bank  notes, 
bills,  &c, 
or  to  any 
paper  printed 
by  authority 
of  any  public 
board  or 
public  office. 


Discovery  of 
proprietors, 
printers,  or 
publishers  of 
newspapers 
may  be  en- 
forced by  bill, 
&c. 


51  Geo.  IIL  c.  65.    Section  3. 

Nothing  in  the  said  Act  of  the  thirty-ninth  year  of  -King  George  the  Third, 
chapter  seventy-nine,  or  in  this  Act  contained,  shall  extend  or  be  construed  to 
extend  to  require  the  name  and  residence  of  the  printer  to  be  printed  upon  any 
bank  note,  or  bank  post  bill  of  the  Governor  and  Company  of  the  Bank  of  England, 
upon  any  bill  of  exchange,  or  promissory  note,  or  upon  any  bond  or  other  security 
for  payment  of  money,  or  upon  any  bill  of  lading,  policy  of  insurance,  letter  of 
attorney,  deed,  or  agreement,  or  upon  any  transfer  or  assignment  of  any  public 
stocks,  funds,  or  other  securities,  or  upon  any  transfer  or  assignment  of  the  stocks 
of  any  public  corporation  or  company  authorised  or  sanctioned  by  Act  of  Parliament, 
or  upon  any  dividend  warrant  of  or  for  any  such  public  or  other  stocks,  funds,  or 
securities,  or  upon  any  receipt  for  money  or  goods,  or  upon  any  proceeding  in  any 
court  of  law  or  equity,  or  in  any  inferior  court,  warrant,  order,  or  other  papers 
printed  by  the  authority  of  any  public  board  or  public  officer  in  the  execution  of 
the  duties  of  their  respective  offices,  notwithstanding  the  whole  or  any  part  of  the 
said  several  securities,  instruments,  proceedings,  matters,  and  things  aforesaid  shall 
have  been  or  shall  be  printed. 

6  &  7  Will.  IV.  c  76.    Section  19. 

If  any  person  shall  file  any  bill  in  any  court  for  the  discovery  of  the  name  of  any 
person  concerned  as  printer,  publisher,  or  proprietor  of  any  newspaper,  or  of  any 
matters  relative  to  the  printing  or  publishing  of  any  newspaper,  in  order  the  more 
effectually  to  bring  or  carry  on  any  suit  or  action  for  damages  alleged  to  have  been 
sustained  by  reason  of  any  slandeious  or  libellous  matter  contained  in  any  euch 
newspaper  respecting  such  person,  it  shall  not  be  lawful  for  the  defendant  to  plead 
or  demur  to  such  bill,  but  such  defendant  shall  be  compellable  to  make  the  dis- 
covery required  :  Provided  always,  that  such  discovery  shall  not  be  made  use  of  as 
evidence  or  otherwise  in  any  proceeding  against  the  defendant,  save  only  in  that 
proceeding  for  which  the  discovery  is  made. 


Penalty  upon 
printers  for 
not  printing 
their  name 
and  residence 
on  every 
paper  or 
book,  and 
on  persons 


2  &  3  Vict.  c.  12.     Section  2. 

Any  person  who  shall  print  any  paper  or  book  whatsoever  which  shall  be  meant 
to  be  published  or  dispersed,  and  who  shall  not  print  upon  the  front  of  every  such 
paper,  if  the  same  shall  be  printed  on  one  side  only,  or  upon  the  first  or  last  leaf  of 
every  paper  or  book  which  shall  consist  of  more  than  one  leaf,  in  legible  characters, 
his  or  her  name  and  usual  place  of  abode  or  business,  and  every  person  who  shall 
publish  or  disperse,  or  assist  in  publishing  or  dispersing,  any  printed  paper  or  book 
on  which  the  name  and  place  of  abode  of  the  person  printing  the  same  shall  not  be 
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printed  as  aforesaid,  shall  for  every  copy  of  suoh  paper  so  printed  by  him  or  her  publishing 
forfeit  a  sum  not  more  than  five  pounds :  Provided  always,  that  nothing  herein  tne  8ame# 
contained  shall  be  construed  to  impose  any  penalty  upon  any  person  for  printing 
any  paper  excepted  out  of  the  operation  of  the  said  Act  of  the  thirty-ninth  year  of 
King  George  the  Third,  chapter  seventy-nine,  either  in  the  said  Act  or  by  any  Act 
made  for  the  amendment  thereof. 

Section  3. 

In  the  case  of  books  or  papers  printed  at  the  University  Press  of  Oxford  or  the  As  to  books 
Pitt  Press  of  Cambridge,  the  printer,  instead  of  printing  his  name  thereon,  shall  or  papers 
print  the  following  words  :  "Printed  at  the  University  Press,  Oxford,"  or  "The  Panted  at 
Pitt  Press,  Cambridge,"  as  the  case  may  be.  ™  ^  n^« 

Section  4. 

Provided  always,  that  it  shall  not  be  lawful  for  any  person  or  persons  whatsoever  No  actions 
to  commence,  prosecute,  enter,  or  file,  or  cause  or  procure  to  be  commenced  prose*  *or  penalties 
cuted,  entered,  or  filed,  any  action,  bill,  plaint,  or  information  in  any  of  Her  *°    t^?m" 
Majesty's  courts,  or  before  any  justice  or  justices  of  the  peace,  against  any  person  cept  jn  tne" 
or  persons  for  the  recovery  of  any  fine,  penalty,  or  forfeiture  made  or  incurred  or  name  of  the 
which  may  hereafter  be  incurred  under  the  provisions  of  this  Act,  unless  the  same  Attorney  or 
be  commenced,  prosecuted,  entered,  or  filed  in  the  name  of  Her  Majesty's  Attorney-  Solicitor- 
General  or  Solicitor-General  in  that  part  of  Great  Britain  called  England,  or  Her  S611?™1.111 
Majesty's  Advocate  for  Scotland  (as  the  case  may  be  respectively) ;  and  if  any  the^tyieen's 
action,  bill,  plaint,  or  information  shall  be  commenced,  prosecuted,  or  filed  in  the  Advocate  in 
name  or  names  of  any  other  person  or  persons  than  is  or  are  in  that  behalf  before  Scotland, 
mentioned,  the  same  and  every  proceeding  thereupon  had  are  hereby  declared  and 
the  same  shall  be  null  and  void  to  all  intents  and  purposes, 

9  &  10  Vict.  c.  33.     Section  1. 

It  shall  not  be  lawful  for  any  person  or  persons  to  commence,  prosecute,  enter,  or  Proceedings 
file,  or  cause  or  procure  to  be  commenced,  prosecuted,  entered,  or  filed,  any  action,  bill,  *haN  not  be 
plaint,  or  information  in  any  of  Her  Majesty's  courts,  or  before  any  justice  or  c°mmenced 
justices  of  the  peace,  against  any  person  or  persons  for  the  recovery  of  any  fine  name  0f  the 
which  may  hereafter  be  incurred  under  the  provisions  of  the  Act  of  the  thirty-  iaw  officers  of 
ninth  year  of  King  George  the  Third,  chapter  seventy-nine,  set  out  in  this  Act,  the  Crown, 
unless  the  same  be  commenced,  prosecuted,  entered,  or  filed  in  the  name  of  Her 
Majesty's  Attorney-General  or  Solicitor-General  in  England  or  Her  Majesty's 
Advocate  in  Scotland  ;  and  every  action,  bill,  plaint,  or  information  which  shall  be 
commenced,  prosecuted,  entered,  or  filed  in  the  name  or  names  of  any  other  person 
or  persons  than  is  in  that  behalf  before  mentioned,  and  every  proceeding  thereupon 
had,  shall  be  null  and  void  to  all  intents  and  purposes. 


88  Tier.  c.  12. 

An  Actio  amend  the  Law  relating  to  International  Copt/right. 

[13th  May,  1875.] 

Whereas  by  an  Act  passed  in  the  fifteenth  year  of  the  reign  of  Her 
present  Majesty,  chapter  12,  intituled  "  An  Act  to  enable  Her  Majesty 
to  carry  into  effect  a  convention  with  France  on  the  subject  of  Copy- 
right; to  extend  and  explain  the  International  Copyright  Acts;  and 
to  explain  the  Acts  relating  to  copyright  in  engravings/'  it  is  enacted  that 
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"  Her  Majesty  may,  by  Order  in  Council,  direct  that  authors  of  dramatic 
pieces  which  are,  after  a  future  time  to  be  specified  in  such  order,  first 
publicly  represented  in  any  foreign  country,  to  be  named  in  such  order, 
their  executors,  administrators,  and  assigns,  shall,  subject  to  the  provi- 
sions thereinafter  mentioned  or  referred  to,  be  empowered  to  prevent 
the  representation  in  the  British  dominions  of  any  translation  of  such 
dramatic  pieces  not  authorized  by  them  for  such  time  as  may  be 
specified  in  such  order,  not  extending  beyond  the  expiration  of  five 
years  from  the  time  at  which  the  authorized  translations  of  such 
dramatic  pieces  are  first  published  and  publicly  represented":  And 
whereas  by  the  same  Act  it  is  further  enacted,  "  that,  subject  to  any 
provisions  or  qualifications  contained  in  such  order,  and  to  the  provi- 
sions in  the  said  Acts  contained  or  referred  to,  the  law  and  enactments 
for  the  time  being  in  force  for  ensuring  to  the  author  of  any  dramatic 
piece,  first  publicly  represented  in  the  British  dominions,  the  sole 
liberty  of  representing  the  same  shall  be  applied  for  the  purposes  of 
preventing  the  representation  of  any  translations  of  the  dramatic 
pieces  to  which  such  order  extends,  which  are  not  sanctioned  by  the 
authors  thereof  "  :  And  whereas  by  the  sixth  section  of  the  said  Act  it 
is  provided  that  "  nothing  in  the  said  Act  contained  shall  be  so  con- 
strued as  to  prevent  fair  imitations  or  adaptation  to  the  English  stage 
of  any  dramatic  piece  or  musical  composition  published  in  any  foreign 
country" : 

And  whereas  it  is  expedient  to  alter  or  amend  the  last  mentioned 
provisions  under  certain  circumstances : 

Be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by 

and  with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal, 

and  Commons,  in  this  present   Parliament  assembled,  and  by  the 

authority  of  the  same,  as  follows,  viz. : 

Section  6  of        1.  In  any  case  in  which,  by  virtue  of  the  enactments  hereinbefore 

recited  Act      recited,  any  Order  in  Council  has  been  or  may  hereafter  be  made  for 

to  dramatic     the  purpose  of  extending  protection  to  the  translations  of  dramatic 

pieces  in  cer-  pieoe8  firgt  publicly  represented  in  any  foreign  country,  it  shall  be 

lawful  for  Her  Majesty,  by  Order  in  Council,  to  direct  that  the  sixth 

section  of  the  said  Act  shall  not  apply  to  the  dramatic  pieces  to  which 

protection  is  so  extended ;   and  thereupon  the  said  recited  Act  shall 

take  effect  with  respect  to  such  dramatic  pieces,  and  to  the  translations 

thereof  as  if  the  said  sixth  section  of   the  said  Acts  were 

repealed. 


38  k  39  Vict.  c.  93. 

An  Act  to  Amend  ike  Cop^jright  of  Designs  Act. 

[18th  August,  1875.] 

Repealed  by  the  Patents,  Designs,  and  Trade  Marks  Act,  1883. 


39  &  40  vict.  c.  36.  Ui 

89  &  40  Vict.  c.  36. 

[24th  July,  1876.] 

"  The  Customs  Consolidation  Act,  1876." 

42.  The  goods  enumerated  and  described  in  the  following  table  of  Prohibitions 
prohibitions  and  restrictions  incurred  are  hereby  prohibited  to  be  J^^/88*1*0" 
imported  or  brought  into  the  United  Kingdom,  save  as  thereby 
excepted,  and  if  any  goods  so  enumerated  and  described  shall  be  im- 
ported or  brought  into  the  United  Kingdom  contrary  to  the  prohi- 
bitions or  restrictions  contained  therein,  such  goods  shall  be  forfeited, 
and  may  be  destroyed  or  otherwise  disposed  of  as  the  Commissioners  of 
Customs  may  direct. 

A  Table  of  Prohibitions  and  Restrictions  inwards.    Goods  prohibited 

to  he  imported. 

Books  wherein  the  copyright  shall  be  first  subsisting,  first  composed,  Table  of  pro- 
or  written  or  printed,  in  the  United  Kingdom,  and  printed  or  reprinted  WbitioiiB  ftn<l 
in  any  other  country,  as  to  which  the  proprietor  of  such  copyright  or  ,. 
his  agent  shall  have  given  to  the  Commissioners  of  Customs  a  notice  in 
writing,  duly  declared,  that  such  copyright  subsists,  such  notice  also    * 
stating  when  such  copyright  will  expire. 

The  Commissioners  of  Customs  shall  cause  to  be  made,  and  to  be  List  of  pro- 
publicly  exposed  at  the  Custom  Houses  in  the  several  ports  in  the  Jj^*1  bookj 
United  Kingdom,  lists  of  all  books  wherein  the  copyright  shall  be  at  Custom 
subsisting,  and  as  to  which  the  proprietor  of  such  copyright,  or  his  HoU8e- 
agent,  shall  khave  given  notice  in  writing  to  the  said  commissioners 
that  such  copyright  exists,  stating  in  such  notice  when  such  copyright 
expires,  accompanied  by  a  declaration  made  and  subscribed  before  a 
collector  of  customs  or  a  justice  of  the  peace,  that  the  contents  of  such 
notice  are  true. 

45.  If  any  person  shall  have  cause  to  complain  of  the  insertion  of  Persons  com- 
any  book  in  such  lists,  it  shall  be  lawful  for  any  judge  at  chambers,  p^^fj0^  0f 
on  the  application  of  the  person  so  complaining,  to  issue  a  summons,  books  in 
calling  upon  the  person  upon  whose  notice  such  .book  shall  have  been  so  Copyright 
inserted  to  appear  before  any  such  judge  at  a  time  to  be  appointed  in  appeal  to  a 
such  summons,  to  show  cause  why  such  book  shall  not  be  expunged  £udgeJ^ 
from  such  lists,  and  any  such  judge  shall  at  the  time  so  appointed 
proceed  to  hear  and  determine  upon  the  matter  of  such  summons,  and 
make  his  order  thereon  in  writing ;  and  upon  service  of  such  order,  or 
a  certified  copy  thereof,  upon  the  Commissioners  of  Customs  or  their 
secretary  for  the  time  being,  the  said  commissioners  shall  expunge  such 
book  from  the  list,  or  retain  the  same  therein,  according  to  the  tenor 
of  such  order ;  and  in  case  such  books  shall  be  expunged  from  such  lists, 
the  importation  thereof  shall  not  be  deemed  to  be  prohibited,     Jf  at 
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the  time  appointed  in  any  such  summons  the  person  so  summoned  shall 
not  appear  before  such  judge,  then  upon  proof  by  affidavit  that  such 
summons,  or  a  true  copy  thereof,  ha*  been  personally  served  upon  the 
person  so  summoned,  or  sent  to  him  by  post  to  or  left  at  his  last  known 
place  of  abode  or  business,  any  such  judge  may  proceed  ex  parte  to  bear 
and  determine  the  matter ;  but  if  either  party  be  dissatisfied  with  soch 
order,  he  may  apply  tn  a  superior  court  to  review  such  decision  and  to 
make  such  further  order  thereon  as  the  court  may  see  fit :  Provided 
always,  that  nothing  herein  contained  shall  affect  any  proceeding  at  law 
or  in  equity  which  any  party  aggrieved  by  reason  of  the  insertion  of 
any  book  pursuant  so  any  such  notice,  or  the  removal  of  any  book  from 
such  list  pursuant  to  any  such  order,  or  by  reason  of  any  false  declara- 
tion under  this  Act,  might  or  would  otherwise  have  against  any  party 
giving  such  notice  or  obtaining  such  order,  or  making  such  false 
declaration. 


Foreign  re- 
prints  of 
books  under 
copyright 
prohibited. 


As  to  the  Channel  Islands  and  other  Possessions. 

152.  Any  books  wherein  the  copyright  shall  be  subsisting,  first  com- 
posed or  written  or  printed  in  the  United  Kingdom,  and  printed  or 
reprinted  in  any  other  country,  shall  be  and  are  hereby  absolutely 
prohibited  to  be  imported  into  the  British  Possessions  abroad:  provided 
always,  that  no  such  books  shall  be  prohibited  to  be  imported  as 
aforesaid,  unless  the  proprietor  of  such  copyright,  or  his  agent,  shall 
have  given  notice  in  writing  to  the  Commissioners  of  Customs  that 
such  copyright  subsists,  and  in  such  notice  shall  have  stated  when  the 
copyright  will  expire ;  and  the  said  commissioners  shall  cause  to  be 
made  and  transmitted  to  the  several  ports  in  the  British  Possessions 
abroad,  from  time  to  time  to  be  publicly  exposed  there,  lists  of  books 
respecting  which  such  notice  shall  have  been  duly  given,  and  all  books 
imported  contrary  thereto  shall  be  forfeited ;  but  nothing  herein  con- 
tained shall  be  taken  to  prevent  Her  Majesty  from  exercising  the 
powers  vested  in  her  by  10  <fe  11  Vict.  c.  95,  intituled  "An  Act  to 
amend  the  Law  relating  to  the  protection  in  the  Colonies  of  works 
entitled  to  copyright  in  the  United  Kingdom,"  to  suspend  in  certain 
cases  such  prohibition. 


45  &  46  Yiot.  c.  40. 

An  Act  to  amend  the  law  of  Copyright  relating  to  Musical 
Compositions. 

[10th  August,  1882.] 

Whereas  it  is  expedient  to  amend  the  law  relating  to  copyright  in 
musical  compositions,  and  to  protect  the  public  from  vexatious  pro- 
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ceedings  for  the  recovery  of  penalties  for  the  unauthorised  performance 
of  the  same. 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent,  of  the  Lords  spiritual  and  temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

I.  On  and  after  the  passing  of  this  Act,  the  proprietor  of  the  copy-  Printed  notice 
right  in  any  musical  composition  first  published  after  the  passing  of  this  graining 
Act,  or  his  assignee,  who  shall  be  entitled  to  and  be  desirous  of  retaining  f ormance. 

in  his  own  hands  exclusively  the  right  of  public  representation  or  per- 
formance of  the  same,  shall  print  or  cause  to  be  printed  upon  the  title 
page  of  every  published  copy  of  such  musical  composition  a  notice 
to  the  effect  that  the  right  of  public  representation  or  performance  is 
reserved. 

II.  In  case,  after  the  passing  of  this  Act,  the  right  of  public  repre-  Provision 
sentation  or  performance  of,  and  the  copyright  in,  any  musical  com-  wlJfor£j[ £*eof 
position  shall  be  or  become  vested  before  publication  of  any  copy  and  copy- 
thereof  in  different  owners,  then,  if  the  owner  of  the  right  of  public  ^^f^6 
representation  or  performance  shall  desire  to  retain  the  same,  he  shall,  different 
before  any  such  publication  of  any  copy  of  such  musical  composition,  owneP8- 
give  to  the  owner  of  the  copyright  therein  notice  in  writing  requiring 

him  to  print  upon  every  copy  of  such  musical  composition  a  notice  to 
the  effect  that  the  right  of  public  representation  or  performance  is 
reserved ;  but  in  case  the  right  of  public  representation  or  performance 
of,  and  the  copyright  in,  any  musical  composition  shall,  after  publication 
of  any  copy  thereof  subsequently  to  the  passing  of  this  Act,  first  become 
vested  in  different  owners,  and  such  notice  as  aforesaid  shall  have  been 
duly  printed  on  all  copies  published  after  the  passing  of  this  Act  pre- 
viously to  such  vesting,  then,  if  the  owner  of  the  right  of  performance 
and  representation  shall  desire  to  retain  the  same,  he  shall,  before  the 
publication  of  any  further  copies  of  such  musical  composition,  give 
notice  in  writing  to  the  person  in  whom  the  copyright  shall  be  then 
vested,  requiring  him  to  print  such  notice  as  aforesaid  on  every  copy  of 
such  musical  composition  to  be  thereafter  published. 

III.  If  the  owner  for  the  time  being  of  the  copyright  in  any  musical  Penalty  on 
composition  shall,  after  due  notice  being  given  to  him  or  his  predecessor  ^^J^L^t  f 0 
in  title  at  the  time,  and  generally  in  accordance  with  the  last  preceding  non-compli- 
section,  neglect  or  fail  to  print  legibly  and  conspicuously  upon  every  *^0JrJ£om 
copy  of  such  composition  published  by  him  or  by  his  authority,  or  by  owner  of  right 
any  person  lawfully  entitled  to  publish  the  same,  and  claiming  through  °*  *<f rform" 
or  under  him,  a  note  or  memorandum  stating  that  the  right  of  public 
representation  or  performance  is  reserved,  then  and  in  such  case  the 

owner  of  the  copyright  at  the  time  of  the  happening  of  such  neglect  or 
default,  shall  forfeit  and  pay  to  the  owner  of  the  right  of  public  repre- 
sentation or  performance  of  such  composition  the  sum  of  twenty  pounds 
to  be  recovered  in  any  court  of  competent  jurisdiction. 

8  K 
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registered        design  has  been  applied,  the  proprietor  of  the  design  shall  cause  each 
e81gD8<  such  article  to  be  marked  with  the  prescribed  mark,  or  with  the  pre- 

scribed word  or  words  or  figures,  denoting  that  the  design  is  registered; 
and  if  he  fails  to  do  so  the  copyright  in  the  design  shall  cease,  nnlea 
the  proprietor  shows  that  he  took  all  proper  steps  to  ensure  the  marking 
of  the  article. 
Inspection  of  LI  I.  (1)  During  the  existence  of  copyright  in  a  design,  the  design 
registered  shall  not  be  open  to  inspection  except  by  the  proprietor,  or  a  person 
authorized  in  writing  by  the  proprietor,  or  a  person  authorized  by  the 
comptroller  or  by  the  court,  and  furnishing  such  information  as  m*j 
enable  the  comptroller,  to  identify  the  design,  nor  except  in  the 
presence  of  the  comptroller,  or  of  an  officer  acting  under  him,  nor 
except  on  payment  of  the  prescribed  fee ;  and  the  person  making  the 
inspection  shall  not  be  entitled  to  take  any  copy  of  the  design,  or  of 
any  part  thereof  (a). 

(2)  When  the  copyright  in  a  design  has  ceased,  the  design  shall  b* 
open  to  inspection,  and  copies  thereof  may  be  taken  by  any  person  on 
payment  of  the  prescribed  fee. 
Information        LIII.  On  the  request  of  any  person  producing  a  particular  design, 
of  co^TUit!8  t°gether  ^^  itfl  mMA  <*  registration,  or  producing  only  its  mark  of 
registration,  or  furnishing  such  information  as  may  enable  the  comp- 
troller to  identify  the  design,  and  on  payment  of  the  prescribed  fee,  ft 
shall  be  the  duty  of  the  comptroller  to  inform  such  person  whether  the 
registration  still  exists  in  respect  of  such  design,  and  if  so,  in  respect  of 
what  class  or  classes  of  goods,  and  stating  also  the  date  of  registration, 
and  the  name  and  address  of  the  registered  proprietor. 
Cesser  of  LIV.  If  a  registered  design  is  used  in  manufacture  in  any  foreign 

c^rtohT ht  iQ    c0111^1?  ^  is  not  used  in  this  country  within  six  months  of  its  regis- 
events.  tration  in  this  country,  the  copyright  in  the  design  shall  cease. 

Register  of  Designs. 

Register  of  LV.  (1)  There  shall  be  kept  at  the  patent  office  a  book  called  the 

designs.  Register  of  Designs,  wherein  shall  be  entered  the  names  and  addresses 

of  proprietors  of  registered  designs,  notifications  of  assignments  and  of 

transmissions  of  registered  designs,  and  such  other  matters  as  may  from 

time  to  time  be  prescribed. 

(2)  The  register  of  designs  shall  be  primd  fade  evidence  of  anj 

matters  by  this  Act  directed  or  authorised  to  be  entered  therein* 

Feee. 

Fees  on  regis-      LYI.  There  shall  be  paid  in  respect  of  applications  and  registration 
tration,  &c.       ^  other  mattera  un^[er  tnfc  p^  0f  fafa  Act  gucn  feeg  M  ^y  fee  from 

time  to  time,  with  the  sanction  of  the  Treasury,  prescribed  by  the  Board 
of  Trade ;  and  such  fees  shall  be  levied  and  paid  to  the  account  of  Her 

(a)  See  addition  by  51  &  52  Vict.  c.  60,  8.  6. 
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Majesty's  Exchequer  in  such  manner  as  the  Treasury  shall  from  time 
to  time  direct. 

Industrial  and  International  Exhibitions. 

LVII.  The  exhibition  at  an  industrial  or  international  exhibition  Exhibition  at 
certified  as  such  by  the  Board  of  Trade,  or  the  exhibition  elsewhere  {£te^£nal 
during  the  period  of  the  holding  of  the  exhibition,  without  the  privity  exhibition 
or  consent  of  the  proprietor,  of  a  design,  or  of  any  article  to  which  a  ££  j,^[iidate  * 
design  is  applied,  or  the  publication,  during  the  holding  of  any  such  registration. 
exhibition,  of  a  description  of  a  design,  shall  not  prevent  the  design 
from  being  registered,  or  invalidate  the  registration  thereof,  provided 
that  both  the  following  conditions  are  complied  with  ;  namely : 

(a)  The  exhibitor  must,  before  exhibiting  the  design  or  article,  or 

publishing  a  description  of  the  design  give  the  comptroller  the 
prescribed  notice  of  his  intention  to  do  so ;  and 

(b)  The  application  for  registration  must  be  made  before  or  within 

six  months  from  the  date  of  the  opening  of  the  exhibition. 

Legal  Proceedings. 

LVII  I.  During  the  existence  of  copyright  in  any  design  :  Penalty  on 

(a)  It  shall  not  be  lawful  for  any  person  without  the  licence  or  r^tered 
written  consent  of  the  registered  proprietor  to  apply  (a)  such  design. 
design  or  fraudulent  or  obvious  imitation  thereof,  in  the  class 
or  classes  of  goods  in  which  such  design  is  registered,  for 
purposes  of  sale  to  any  article  of  manufacture  or  to  any  sub- 
stance  artificial    or  natural  or  partly  artificial  and   partly 
natural;  and 
(6)  It  shall  not  be  lawful  for  any  person  to  publish  or  expose  for  sale 
any  article  of  manufacture  or  any  substance  to  which  such 
design  or  any  fraudulent  or  obvious  imitation  thereof   shall 
have  been  so  applied,  knowing  that  the  same   has   been  so 
appllied  without  the  consent  of  the  registered  proprietor. 
Any  person  who  acts  in  contravention  of  this  section  shall  be  liable 
for  every  offence  to  forfeit  a  sum  not  exceeding  fifty  pounds  to  the  • 
registered  proprietor  of  the  design,  who  may  recover  such  sum  as  a 
simple   contract  debt   by  action   in   any  court   of    competent  juris- 
diction (6). 

L1X.  Notwithstanding  the  remedy  given  by  this  Act  for  the  recovery  Action  for 
of  such  penalty  as  aforesaid,  the  registered  proprietor  of  any  design  damages. 
may  (if  he  elects  to  do  so)  bring  an  action  for  the  recovery  of  any 
damages  arising  from  the  application  of  any  such  design,  or  of  any 
fraudulent  or  obvious  imitation  thereof  for  the  purpose  of  sale,  to  any 
article  of  manufacture  or  substance,  or  from  the  publication,  sale,  or 

(a)  "  Or  cause  to  be  applied,"  added  by  61  ft  52  Vict.  c.  50/ s.  7  (I), 
(ft)  See  addition  by  61  &  52  Vict.  c.  60,  s.  7  (2). 
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exposure  for  sale  by  any  person  of  any  article  or  substance  to  which 
such  design  or  any  fraudulent  or  obvious  imitation  thereof  shall  have 
been  so  applied,  such  person  knowing  that  the  proprietor  had  not  given 
his  consent  to  such  application. 


Definition  of 

"design/* 

"copyright." 


Definition  of 
proprietor. 
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Definitions. 

LX.  In  and  for  the  purpose  of  this  Act — 

"  Design  "  means  any  design  applicable  to  any  article  of  manufacture, 
or  to  any  substance  artificial  or  natural,  or  partly  artificial  and  partly 
natural,  whether  the  design  is  applicable  for  the  pattern,  or  for  the 
shape  or  configuration,  or  for  the  ornament  thereof,  or  for  any  two  or 
more  of  such  purposes,  and  by  whatever  means  it  is  applicable,  whether 
by  printing,  painting,  embroidering,  weaving,  sewing,  modelling,  cast- 
ing, embossing,  engraving,  staining,  or  any  other  means  whatever, 
manual,  mechanical,  or  chemical,  separate  or  combined,  not  being  a 
design  for  a  sculpture,  or  other  thing  within  the  protection  of  the 
Sculpture  Copyright  Act  of  the  year  1814  (fifty-fourth  George  the 
Third,  chapter  fifty-six). 

"Copyright"  means  the  exclusive  right  to  apply  a  design  to  any 
article  of  manufacture  or  to  any  such  substance  as  aforesaid  in  the 
class  or  classes  in  which  the  design  is  registered. 

LXI.  The  author  of  any  new  and  original  design  shall  be  considered 
the  proprietor  thereof,  unless  he  executed  the  work  on  behalf  of  another 
person  for  a  good  or  valuable  consideration,  in  which  case  such  person 
shall  be  considered  the  proprietor,  and  every  person  acquiring  for  a  good 
or  valuable  consideration  a  new  and  original  design,  or  the  right  to 
apply  the  same  to  any  such  article  or  substance  as  aforesaid,  either  ex- 
clusively of  any  other  person  or  otherwise,  and  also  every  parson  on 
whom  the  property  in  such  design  or  such  right  to  the  application 
thereof  shall  devolve,  shall  be  considered  the  proprietor  of  the  design  in 
respect  in  which  the  same  may  have  been  so  acquired,  and  to  that 
extent,  but  not  otherwise. 

PART  V. 

General. 

Patent  Office  and  Proceedings  IhereaU 

LXXXII.  (1)  The  Treasury  may  provide  for  the  purposes  of  this 
Act  an  office  with  all  requisite  buildings  and  conveniences,  which  shall 
be  called,  and  is  in  this  Act  referred  to  as,  the  Patent  Office. 

(2)  Until  a  new  patent  office  is  provided,  the  offices  of  the  Commis- 
sioners of  Patents  for  inventions  and  for  the  registration  of  designs  and 
trade  marks  existing  at  the  commencement  of  this  Act  shall  be  the 
patent  office  within  the  meaning  of  this  Act. 

(3)  The  patent  office  shall  be  under  the  immediate  control  of  an 
officer  called  the  comptroller-general  of   patents,  designs,  and  trade 
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marks,  who  shall  act  under  the  superintendence  and  direction  of  the 
Board  of  Ti-ade. 

(4)  Any  Act  or  thing  directed  to  be  done  by  or  to  the  comptroller 
may,  in  his  absence,  be  done  by  or  to  any  officer  for  the  time  being  in 
that  behalf  authorized  by  the  Board  of  Trade. 

LXXXIII.  (1)  The  Board  of   Trade  may  at   any  time  after  the  Officers  and 
passing  of  this  Act,  and  from  time  to  time,  subject  to  the  approval  Clerk*« 
of  the  Treasury,  appoint  the  comptroller-general  of  patents,  designs, 
and  trade  marks,  and  so  many  examiners  and  other  officers  and  clerks, 
with  such  designations  and  duties  as  the  Board  of  Trade  think  fit,  and 
may  from  time  to  time  remove  any  of  those  officers  and  clerks. 

(2)  The  salaries  of  those  officers  and  clerks  shall  be  appointed  by  the 
Board  of  Trade,  with  the  concurrence  of  the  Treasury,  and  the  same 
and  the  other  expenses  of  the  execution  of  this  Act  shall  be  paid  out  of 
money  provided  by  Parliament. 

LXXXIV.  There  shall  be  a  seal  for  the  patent  office,  and  impressions  Seal  of  patent 
thereof  shall  be  judicially  noticed  and  admitted  in  evidence.  °   ce' 

LXXXV.  There  shall  not  be  entered  in  any  register  kept  under  this  Trust  not  to 
Act,  or  be  receivable  by  the  comptroller,  any  notice  of  any  trust  renters!   "* 
expressed,  implied,  or  constructive. 

LXXXYI.  The  comptroller  may  refuse  to  grant  a  patent  for  an  Refusal  to 
invention,  or  to  register  a  design  or  trade  mark,  of  which  the  use  would,  j£f  i^e^** 
in  his  opinion,  be  contrary  to  law  or  morality.  tain  cases. 

LXXXVII.  Where  a  person  becomes  entitled  by  assignment,  trans-  Entry  of 
mission,  or  other  operation  of  law  to  a  patent,  or  to  the  copyright  in  a  ^^trans^ 
registered  design,  or  to  a  registered  trade  mark,  the  comptroller  shall  missions  in 
on  request,  and  on  proof  of  title  to  his  satisfaction,  cause  the  name  of  reSlstera' 
such  person  to  be  entered  as  proprietor  of  the  patent,  copyright  in  the 
design,  or  trade  mark,  in  the  register  of  patents,   designs,  or  trade 
marks,  as  the  case  may  be.     The  person  for  the  time  being  entered  in 
the  register  of  patents,  designs,  or  trade  marks,  as  proprietor  of  a  patent, 
copyright  in  a  design  or  trade  mark  as  the  case  may  be,  shall,  subject  (a) 
to  any  rights  appearing  from  such  register  to  be  vested  in  any  other 
person,  have  power  absolutely  to  assign,  grant  licences  as  to,  or  other- 
wise deal  with,  the  same  and  to  give  effectual  receipts  for  any  considera- 
tion for  such  assignment,  licence,  or  dealing.     Provided  that  any 
equities  in  respect  of  such  patent,  design,  or  trade  mark  may  be  enforced 
in  like  manner  as  in  respect  of  any  other  personal  property. 

LXXXYIII.  Every  register  kept  under  this  Act  shall  at  all  con-  Inspection  of 
venient  times  be  open  to  the  inspection  of  the  public,  subject  to  such  ?°d  extracfc8 
regulations  as  may  be  prescribed ;  and  certified  copies,  sealed  with  the  registers, 
seal  of  the  patent  office,  of  any  entry  in  any  such  register  shall  be  given 
to  any  person  requiring  the  same  on  payment  of  the  prescribed  fee. 

LXXX1X.  Printed  or  written  copies  or  extracts,  purporting  to  be  Sealed  copies 

(a)  "  To  the  provisions  of  this  Act  and,"  added  by  51  &  52  Vict.  c.  50,  s.  21. 
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certified  by  the  comptroller  and  sealed  with  the  seal  of  the  patent  office, 
of  or  from  patents,  specifications,  disclaimers  and  other  documents  in 
the  patent  office,  and  of  or  from  registers  and  other  books  kept  there, 
shall  be  admitted  in  evidence  in  all  courts  in  Her  Majesty's  dominions, 
and  in  all  proceedings,  without  further  proof  or  production  of  the 
originals. 

XO.  (1)  The  Court  may  on  the  application  of  any  person  aggrieved 
by  the  omission  without  sufficient  cause  of  the  name  of  any  person  (a) 
from  any  register  kept  under  this  Act,  or  by  any  entry  made  without 
sufficient  cause  in  any  such  register,  make  such  order  for  making, 
expunging,  or  varying  the  entry,  as  the  court  thinks  fit ;  or  the  court 
may  refuse  the  application  ;  and  in  either  case  may  make  such  order 
with  respect  to  the  costs  of  the  proceedings  as  the  court  thinks  fit. 

(2)  The  court  may  in  any  proceeding  under  this  section  decide  any 
question  that  it  may  be  necessary  or  expedient  to  decide  for  the  recti- 
fication of  a  register,  and  may  direct  an  issue  to  be  tried  for  the 
decision  of  any  question  of  fact,  and  may  award  damages  to  the  part? 
aggrieved. 

(8)  Any  order  of  the  court  rectifying  a  register  shall  direct  that  doe 
notice  of  the  rectification  be  given  to  the  comptroller. 

XOI.  The  comptroller  may,  on  request  in  writing  accompanied  by 
the  prescribed  fee, — 

(a)  Correct  any  clerical  error  in  or  in  connection  with  an  application 

for  a  patent,  or  for  registration  of  a  design  or  trade  mark; 
or 

(b)  Correct  any  clerical  error  in  the  name,  style,  or  address  of  the 

registered  proprietor  of  a  patent,  design,  or  trade  mark. 

(c)  Cancel  the  entry  or  part  of  the  entry  of  a  trade  mark  on  the 

register :  Provided  that  the  applicant  accompanies  his  request 

by  a  statutory  declaration  made  by  himself,  stating  his  name, 

address,  and  calling,  and  that  he  is  the  person  whose  name  (b) 

appears  on  the  register  as  the  proprietor  of  the  said  trade 

mark. 

XCIII.  If  any  person  makes  or  causes  to  be  made  a  false  entry  in 

any  register  kept  under  this  Act,  or  a  writing  falsely  purporting  to  be 

a  copy  of  an  entry  in  any  such  register,  or  produces  or  tenders  or  causes 

to  be  produced  or  tendered  in  evidence  any  such  writing,  knowing  the 

entry  or  writing  to  be  false,  he  shall  be  guilty  of  a  misdemeanor. 

XCIV.  Where  any  discretionary  power  is  by  this  Act  given  to  the 

comptroller,  he  shall  not  exercise  that  power  adversely  to  the  applicant 

for  a  patent,  or  for  amendment  of  a  specification,  or  for  registration  of 

a  trade  mark  or  design,  without  (if  so  required  within  the  prescribed 

time  by  the  applicant)  giving  the  applicant  an  opportunity  of  being 

heard  personally  or  by  his  agent. 

{a)  "Or  of  any  other  particulars,"  added  by  51  &  52  Vict.  c.  53,  s.  23. 
{b)  See  addition  by  51  &  52  Vict.  c.  50,  e.  24. 
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XGV.  The  Comptroller  may,  in  any  case  of  doubt  or  difficulty  arising  Power  of 
in  the  administration  of  any  of  the  provisions  of  this  Act,  apply  to  fo1^^ 
either  of  the  law  officers  for  directions  in  the  matter.  directions  of 

XOVI.  A  certificate  purporting  to  be  under  the  hand  of  the  comp- Iaw  °fficers- 
troller  as  to  any  entry,  matter,  or  thing  which  he  is  authorised  by  this  0f%JmCp. 
Act,  or  any  general  rules  made  thereunder,  to  make  or  do,  shall  beprimd  troller  to  be 
fctcie  evidence  of  the  entry  having  been  made,  and  of  the  contents  evl  ence* 
thereof,  and  of  the  matter  or  thing  having  been  done  or  left  undone. 

XOTII.  (1)  Any  application,  notice,  or  other  document  authorised  Application 
or  required  to  be  left,  made,  or  given  at  the  patent  office  or  to  the  S  pJJJJj**8 
comptroller,  or  to  any  other  person  under  this  Act,  may  be  sent  by  a 
prepaid  letter  through  the  post ;  and  if  so  sent  shall  be  deemed  to  have 
been  left,  made,  or  given  respectively  at  the  time  when  the  letter  con- 
taining the  same  would  be  delivered  in  the  ordinary  course  of  post. 

(2)  In  proving  such  service  or  sending,  it  shall  be  sufficient  to  prove 
that  the  letter  was  properly  addressed  and  put  into  the  poet. 

XOVIII.  Whenever  the  last  day  fixed  by  this  Act,  or  by  any  rule  for  Provision  as 
the  time  being  in  force,  for  leaving  any  document  or  paying  any  fee  at  leaving  docu- 
the  patent  office  shall  fall  on  Christmas  Day,  Good  Friday,  or  on  a  ments  at 
Saturday  or  Sunday,  or  any  day  observed  as  a  holiday  at  the  Bank  of  °   C6> 
England,  or  any  day  observed  as  a  day  of  public  fast  or  thanksgiving, 
herein  referred  to  as  excluded  days,  it  shall  be  lawful  to  leave  such 
document  or  to  pay  such  fee  on  the  day  next  following  such  excluded 
day,  or  days  if  two  or  more  of  them  occur  consecutively. 

XCIX.  If  any  person  is,  by  reason  of  infancy,  lunacy,  or  other  Declaration 
inability,  incapable  of  making  any  declaration  or  doing  anything  {^J^iT&c 
required  or  permitted  by  this  Act  or  by  any  rules  made  under  the 
authority  of  this  Act,  then  the  guardian  or  committee  (if  any)  of  such 
incapable  person,  or  if  there  be  none,  any  person  appointed  by  any  court 
or  judge  possessing  jurisdiction  in  respect  of  the  property  of  incapable 
persons,  upon  the  petition  of  any  person  on  behalf  of  such  incapable 
person,  or  of  any  other  person  interested  in  the  making  such  declaration 
or  doing  such  thing,  may  make  such  declaration  or  a  declaration  as  nearly 
corresponding  thereto  as  circumstances  permit,  and  do  such  thing  in  the 
name  and  on  behalf  of  such  incapable  person,  and  all  acts  done  by  such 
substitute  shall  for  the  purposes  of  this  Act  be  as  effectual  as  if  done  by 
the  person  for  whom  he  is  substituted. 

CL  (1)   The  Board  of  Trade  may  from  time  to  time  make  such  Power  for 
general  rules  and  do  such  things  as  they  think  expedient,  subject  to  f^de  to 
the  provisions  of  this  Act —  make  general 

(a)  For  regulating  the  practice  of  registration  under  this  Act :  dasrifVing 

(b)  For  classifying  goods  for  the  purposes  of  designs  and  trade  marks :  goods  and 

(c)  For  making  or  requiring  duplicates  of  specifications,  amendments,  bwAn^of 

drawings,  and  other  documents :  patent  office. 

(d)  For  securing  and  regulating  the  publishing  and  selling  of  copies, 

at  such  prices  and  in  such  manner  as  the  Board  of  Trade 
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think  fit,  of  specifications,  drawings,  amendments,  and  other 
documents : 

(e)  For  securing  and  regulating  the  making,  printing,  publishing, 
and  selling  of  indexes  to,  and  abridgements  of,  specifications, 
and  other  documents  in  the  patent  office;  and  providing 
for  the  inspection  of  indexes  and  abridgements  and  other 
documents : 

(/)  For  regulating  (with  the  approval  of  the  Treasury)  the  presenta- 
tion of  copies  of  patent  office  publications  to  patentees  and 
to  public  authorities,  bodies,  and  institutions  at  home  and 
abroad: 

(g)  Generally  for  regulating  the  business  of  the  patent  office,  and  all 
things  by  this  Act  placed  under  the  direction  or  control  of  the 
comptroller,  or  of  the  Board  of  Trade. 

(2)  Any  of  the  forms  in  the  first  schedule  to  this  Act  may  be  altered 
or  amended  by  rules  made  by  the  Board  as  aforesaid. 

(3)  General  rules  may  be  made  under  this  section  at  any  time  after 
the  passing  of  this  Act,  but  not  so  as  to  take  effect  before  the  com- 
mencement of  this  Act,  and  shall  (subject  as  hereinafter  mentioned) 
be  of  the  same  effect  as  if  they  were  contained  in  this  Act,  and  shall 
be  judicially  noticed. 

(4)  Any  rules  made  in  pursuance  of  this  section  shall  be  laid  before 
both  Houses  of  Parliament,  if  Parliament  be  in  session  at  the  time  of 
making  thereof,  or,  if  not,  then  as  soon  as  practicable  after  the  begin- 
ning of  the  then  next  session  of  Parliament,  and  they  shall  also  be 
advertised  twice  in  the  official  journal  to  be  issued  by  the  comptroller. 

(5)  If  either  House  of  Parliament,  within  the  next  forty  days  after 
any  rules  have  been  so  laid  before  such  House,  resolve  that  such  rules 
or  any  of  them  ought  to  be  annulled,  the  same  shall  after  the  date 
of  such  resolution  be  of  no  effect,  without  prejudice  to  the  validity  of 
anything  done  in  the  meantime  under  such  rules  or  rule  or  to  the 
making  of  any  new  rules  or  rule. 

Oil.  The  comptroller  shall,  before  the  first  day  of  June  in  ever/ 
year,  cause  a  report  respecting  the  execution  by  or  under  him  of  this 
Act  to  be  laid  before  both  Houses  of  Parliament,  and  therein  shall 
include  for  the  year  to  which  each  report  relates  all  general  rules  made 
in  that  year  under  or  for  the  purposes  of  this  Act,  and  an  account  of  all 
fees,  salaries,  and  allowances,  and  other  money  received  and  paid  under 
this  Act  (a). 

International  and  Colonial  Arrangements. 

CIII.  (1)    If  Her  Majesty  is  pleased  to  make  any  arrangement  with 

the  government  or  governments  of  any  foreign  state  or  states  for  mutual 

protection  of  inventions,  designs,  and  trade  marks,  or  any  of  them,  then 

any  person  who  has  applied  for  protection  for  any  invention,  design,  or 

(a)  See  addition  by  60  k  51  Vict.  c.  50,  e.  25. 
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trade  mark  in  any  such'  state,  shall  be  entitled  to  a  patent  for  his 
invention  or  to  registration  of  his  design  or  trade  mark  (as  the  case 
may  be)  under  this  Act,  in  priority  to  other  applicants ;  and  such  patent 
or  registration  shall  have  the  same  date  as  the  date  of  the  protection 
obtained  in  such  foreign  state. 

Provided  that  his  application  is  made,  in  the  case  of  a  patent  within 
seven  months,  and  in  the  case  of  a  design  or  trade  mark  within  four 
months,  from  his  applying  for  protection  in  the  foreign  state  with 
which  the  arrangement  is  in  force. 

Provided  that  nothing  in  this  section  contained  shall  entitle  the 
patentee  or  proprietor  of  the  design  or  trade  mark  to  recover  damages 
for  infringements  happening  prior  to  the  date  of  the  actual  acceptance 
of  his  complete  specification,  or  the  actual  registration  of  his  design  or 
trade  mark  in  this  country,  as  the  case  may  be. 

(2)  The  publication  in  the  United  Kingdom,  or  the  Isle  of  Man 
during  the  respective  periods  aforesaid  of  any  description  of  the  inven- 
tion, or  the  use  therein  during  such  periods  of  the  invention,  or  the 
exhibition  or  use  therein  during  such  periods  of  the  design,  or  the 
publication  therein  during  such  periods  of  a  description  or  representa- 
tion of  the  design,  or  the  use  therein  during  such  periods  of  the  trade 
mark,  shall  not  invalidate  the  patent  which  may  be  granted  for  the 
invention,  or  the  registration  of  the  design  or  trade  mark : 

(8)  The  application  for  the  grant  of  a  patent,  or  the  registration  of 
a  design,  or  the  registration  of  a  trade  mark  under  this  section,  must 
be  made  in  the  same  manner  as  an  ordinary  application  under  this  Act : 
Provided  that,  in  the  case  of  trade  marks,  any  trade  mark  the  registra- 
tion of  which  has  been  duly  applied  for  in  the  country  of  origin  may  be 
registered  under  this  Act : 

(4)  The  provisions  of  this  section  shall  apply  only  in  the  case  of 
those  foreign  states  with  respect  to  which  Her  Majesty  shall  from  time 
to  time  by  Order  in  Council  declare  them  to  be  applicable,  and  so  long 
only  in  the  case  of  each  state  as  the  Order  in  Council  shall  continue  in 
force  with  respect  to  that  state. 

CIV.  (1)  Where  it  is  made  to  appear  to  Her  Majesty  that  the  legis-  Provision  for 
lature  of  any  British  possession  has  made  satisfactory  provision  for  J°J°.nie8  and 
the  protection  of  inventions,  designs,  and  trade  marks,  patented  or 
registered  in  this  country,  it  shall  be  lawful  for  Her  Majesty  from  time 
to  time,  by  Order  in  Council,  to  apply  the  provisions  of  the  last  pre- 
ceding section,  with  such  variations  or  additions,  if  any,  as  to  Her 
Majesty  in  Council  may  seem  fit,  to  such  British  possession. 

(2)  An  Order  in  Council  under  this  Act  shall,  from  a  date  to  be 
mentioned  for  the  purpose  in  the  Order,  take  effect  as  if  its  provisions 
had  been  contained  in  this  Act ;  but  it  shall  be  lawful  for  Her  Majesty 
in  Council  to  revoke  any  Order  in  Council  made  under  this  Act 
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Offences. 

Penalty  on  CV.  (1)  Any  person  who  represents  that  any  article  sold  by  him  is 

fl^ntinV*1™    A  I**611**!  article,  when  no  patent  has  been  granted  for  the  same,  or 
article*  to  be  describes  any  design  or  trade  mark  applied  to  any  article  sold  by  him 
patented.        M  regj6tered  which  is  not  so,  shall  be  liable  for  every  offence  on  sum- 
mary conviction  to  a  fine  not  exceeding  five  pounds. 

(2)  A  person  shall  be  deemed,  for  the  purposes  of  this  enactment,  to 
represent  that  an  article  is  patented  or  a  design  or  a  trade  mark  is 
registered,  if  he  sells  the  article  with  the  word  "  patent,"  "  patented/ 
"  registered,"  or  any  word  or  words  expressing  or  implying  that  a  patent 
or  registration  has  been  obtained  for  the  article  stamped,  engraved,  or 
impressed  on,  or  otherwise  applied  to,  the  article. 


Scotland;  Ireland;  &c. 


General 
saving  for 
jurisdiction 
of  courts. 


CXI.  (1)  The  provisions  of  this  Act  conferring  a  special  jurisdiction 
on  the  court  as  denned  by  this  Act,  shall  not,  except  so  far  as  the  juris- 
diction extends,  affect  the  jurisdiction  of  any  court  in  Scotland  or 
Ireland  in  any  proceedings  relating  to  patents  or  to  designs  or  to  trade 
marks,  and  with  reference  to  any  such  proceedings  in  Scotland,  the 
term  "the  court "  shall  mean  any  Lord  Ordinary  of  the  Court  of 
Session,  and  the  term  "  Court  of  Appeal "  shall  mean  either  Division  of 
the  said  Court ;  and  with  reference  to  any  such  proceedings  in  Ireland, 
the  terms  "  the  Court "  and  "  the  Court  of  Appeal  "  respectively  mean 
the  High  Court  of  Justice  in  Ireland  and  Her  Majesty's  Court  d 
Appeal  in  Ireland. 

(2)  If  any  rectification  of  a  register  under  this  Act  is  required  in 

pursuance  of  any  proceeding  in  a  court  in  Scotland  or  Ireland,  a  copy 

of  the  order,  decree,  or  other  authority  for  the  rectification,  shall  be 

served  on  the  comptroller,  and  he  shall  rectify  the  register  accordingly' 

Ule  of  Man,        CXII.  This  Act  shall  extend  to  the  Isle  of  Man,  and — 

(1)  Nothing  in  this  Act  shall  affect  the  jurisdiction  of  the  Courts  in 

the  Isle  of  Man,  in  proceedings  for  infringement  or  in  any 
action  or  proceeding  respecting  a  patent,  design,  or  trade 
mark  competent  to  those  courts ; 

(2)  The  punishment  for  a  misdemeanor  under  this  Act  in  the  Isle  of 

Man  shall  be  imprisonment  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour,  and  with  or  without  a 
fine  not  exceeding  one  hundred  pounds,  at  the  discretion  of 
the  court ; 

(3)  Any  offence  under  this  Act  committed  in  the  Isle  of  Man  which 

would  in  England  be  punishable  on  summary  conviction  may 
be  prosecuted,  and  any  fine  in  respect  thereof  recovered  at  the 
instance  of  any  person  aggrieved,  in  the  manner  in  which 
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offences  punishable  on  summary  conviction  may  for  the  time 
being  be  prosecuted  (a). 

Repeal;  Transitional  Provisions ;  Savings* 

CXIII.  The  enactments  described  in  the  Third  Schedule  to  this  Act  Repeal  and 
are  hereby  repealed.     But  this  repeal  of  enactments  shall  not —  saving  for 

(a)  Affect  the  past  operation  of  any  of  those  enactments,  or  any  tion  of  re- 

patent  or  copyright  or  right  to  use  a  trade  mark  granted  or  pea1!?  ^J>act" 
acquired,  or  application  pending,  or  appointment  made,  or 
compensation  granted,  or  order  or  direction  made  or  given,  or 
right,  privilege,  obligation,  or  liability  acquired,  accrued,  or  in- 
curred, or  anything  duly  done  or  suffered  under  or  by  any  of  those 
enactments  before  or  at  the  commencement  of  this  Act ;   or 

(b)  Interfere  with  the  institution  or  prosecution  of  any  action  or 

proceeding,  civil  or  criminal,  in  respect  thereof,  and  any  such 
proceeding  may  be  carried  on  as  if  this  Act  had  not  been 
passed;  or 

(c)  Take  away  or  abridge  any  protection  or  benefit  in  relation  to  any 

such  action  or  proceeding. 

OXIV.  (1)  The  registers  of  patents  and  of  proprietors  kept  under  Former 
any  enactment  repealed  by  this  Act  shall  respectively  be  deemed  parts  v^i^mJi0 
of  the  same  book  as  the  register  of  patents  kept  under  this  Act.  continued. 

(2)  The  registers  of  designs  and  of  trade  marks  kept  under  any 
enactment  repealed  by  this  Act  shall  respectively  be  deemed  parts  of 
the  same  book  as  the  register  of  designs  and  the  register  of  trade  marks 
kept  under  this  Act. 

CXY.  All  general  rules  made  by  the  Lord  Chancellor  or  by  any  other  Saving  for 
authority  under  any  enactment  repealed  by  this  Act,  and  in  force  at  existin&  rules- 
the  commencement  of  this  Act,  may  at  any  time  after  the  passing  of 
this  Act  be  repealed,  altered  or  amended  by  the  Board  of  Trade,  as  if 
they  had  been  made  by  the  Board  under  this  Act,  but  so  that  no  such 
repeal,  alteration  or  amendment  shall  take  effect  before  the  commence- 
ment of  this  Act ;  and,  subject  as  aforesaid,  such  general  rules  shall,  so 
far  as  they  are  consistent  with  and  are  not  superseded  by  this  Act, 
continue  in  force  as  if  they  had  been  made  by  the  Board  of  Trade 
under  this  Act. 

CXVI.  Nothing  in  this  Act  shall  take  away,  abridge,  or  prejudicially  Saving  for 
affect  the  prerogative  of  the  Crown  in  relation  to  the  granting  of  any  prerogative, 
letters  patent  or  to  the  withholding  of  a  grant  thereof* 

General  Definitions. 

CXVII.  (1)  In  and  for  the  purposes  of  this  Act,  unless  the  context  General 
otherwise  requires,—  definitions. 

"  Person  "  includes  a  body  corporate : 

"The  Court"  means  (subject  to  the  provisions  for  Scotland,  Ireland, 
(a)  See  addition,  51  &  52  Vict.  c.  50,  s.  26. 
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and  the  Isle  of  Man)   Her  Majesty's  High    Court    of    Justice    in 
England : 

44  Law  Officer  "  means  Her  Majesty's  Attorney-General  or  Solicitor- 
General  for  England  : 

"The  Treasury"  means  the  Commissioners  of  Her  Majesty's 
Treasury; 

44  Comptroller"  means  the  Comptroller  General  of  Patents,  Designs, 
and  Trade  Marks : 

"  Prescribed  "  means  prescribed  by  any  of  the  Schedules  to  this  Act, 
or  by  general  rules  under  or  within  the  meaning  of  this  Act : 

44  British  possession "  means  any  territory  or  place  situate  within 
Her  Majesty's  dominions,  and  not  being  or  forming  part  of  the  United 
Kingdom,  or  of  the  Channel  Islands,  or  of  the  Isle  of  Man,  and  all 
territories  and  places  under  one  legislature,  as  hereinafter  defined,  are 
deemed  to  be  one  British  possession  for  the  purposes  of  this  Act : 

"  Legislature"  includes  any  person  or  persons  who  exercise  legislative 
authority  in  the  British  possession;  and  where  there  are  local  legis- 
latures as  well  as  a  central  legislature,  means  the  central  legislature 
only. 

In  the  application  of  this  Act  to  Ireland,  " summary  conviction" 
means  a  conviction  under  the  Summary  Jurisdiction  Acts,  that  is  to 
say,  with  reference  to  the  Dublin  Metropolitan  Police  District  the  Ada 
regulating  the  duties  of  justices  of  the  peace  and  of  the  police  for 
such  district,  and  elsewhere  in  Ireland  the  Petty  Sessions  (Ireland)  Act, 
1851,  and  any  Act  amending  it. 


SCHEDULES. 

FIRST  SCHEDULE 

Section  47.  FORM  E 

Fobm  of  Application  for  Registration  of  Deskjk. 

day  of  1 8 

You  are  hereby  requested  to  register  the  accompanying 
(a)  Here  in-     Design,  in  Class  in  the  name  of  {a) 

sert  legibly      of 

the  name  and  who  claims  to  be  the  Proprietor  thereof,  and  to  return  the  same  to 

address  of 

the  individual      Statement  of  nature  of  Design 

or  firm* 

Rcgittrati&n  Fees  enclosed  £        *. 

To  the  Comptroller, 
Patent  Office,  25,  JSouthamjiton  Building*,  Chancery  Lane,  W»(. 

(Signed). 
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THIRD  SCHEDULE. 
Enactments  Repealed. 


Section  113. 


21  James  I.  c. 
[1623.] 


5  &  6  Will.  IV 
[1836.] 
In  part. 


c.  62. 


5  &  6  Will.  IV.  c.  83. 
[1835.] 

2  &  3  Vict.  c.  67. 
[1839.] 


6  &  6  Vict  c.  100. 
[1842.] 


6  &  7  Vict  c.  65. 
[1843.] 

7  &  8  Vict,  c.  69  (a) 
[1844.] 
In  part. 


13&14  Vict.  c.  104. 
[1850.] 

15  &  16  Vict  c.  83. 

[1852.] 

16  &  17  Vict  c.  5. 

[1853.] 


16  &  17  Vict.  c.  115. 
[1853.] 


21  &  22  Vict  c.  70. 
[1858.] 


22  Vict,  c,  13. 
[1859.] 


24  &  25  Vict  c.  73. 
[1861.J 


The  Statute  of  Monopolies. 
In  part ;  namely, — 
Sections  ten,  eleven,  and  twelve. 

The  Statutory  Declarations  Act,  1835. 
In  part ;  namely, — 
Section  eleven. 

An  Act  to  amend  the  law  ^touching  letters  patent 
for  inventions. 

An  Act  to  amend  an  Act  of  the  fifth  and  sixth  years 
of  the  reign  of  King  William  the  Fourth,  intituled 
"  An  Act  to  amend  the  law  touching  letters  patent 
for  inventions." 

An  Act  to  consolidate  and  amend  the  laws  relating 
to  the  copyright  of  designs  for  ornamenting  articles 
of  manufacture. 

An  Act  to  amend  the  laws  relating  to  the  copyright  of 
designs. 

An  Act  for  amending  an  Act  passed  in  the  fourth  year 
of  the  reign  of  His  late  Majesty,  intituled  "  An  Act 
for  the  better  administration  of  justice  in  His 
Majesty's  Privy  Council,  and  to  extend  its  juris- 
diction and  powers." 
In  part ;  namely, — 
Sections  two  to  five,  both  included. 

An  Act  to  extend  and  amend  the  Acts  relating  to  the 
copyright  of  designs. 

The  Patent  Law  Amendment  Act,  1852. 

An  Act  to  substitute  stamp  duties  for  fees  on  passing 
letters  patent  for  inventions,  and  to  provide  for  the 
purchase  for  the  public  use  of  certain  indexes  of 
specifications. 

An  Act  to  amend  certain  provisions  of  the  Patent  Law 
Amendment  Act,  1852,  in  respect  of  the  transmis- 
sion of  certified  copies  of  letters  patent  and  specifi- 
cations to  certain  offices  in  Edinburgh  and  Dublin, 
and  otherwise  to  amend  the  said  Act 

An  Act  to  amend  the  Act  of  the  fifth  and  sixth  years 
of  Her  present  Majesty,  to  consolidate  and  amend 
the  laws  relating  to  the  copyright  of  designs  for 
ornamenting  articles  of  manufacture. 

An  Act  to  amend  the  law  concerning  patents  for 
inventions  with  respect  to  inventions  for  improve- 
ments in  instruments  and  munitions  of  war. 

An  Act  to  amend  the  law  relating  to  the  copyright  of 
designs. 


{a)  Nate.— Sections  six  and  seven  of  this  Act  are  repealed  by  the  Statute  Law 
Revision  (No.  2)  Act,  1874. 
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28  &  29  Vict.  c.  3. 
[1865.] 

33  k  34  Vict  c  27. 
[1870.] 

33  k  34  Vict.  c.  97. 

[1870.] 


38  k  39  Vict  c.  91. 
[1875.] 
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The  Industrial  Exhibitions  Act,  1865. 
The  Protection  of  Inventions  Act,  1870. 


The  Stamp  Act,  1870. 
In  part ;  namely, — 
Section  sixty-five,  and  in  the  schedule  the  word* 
and  figures. 
"  Certificate  of  the  registration  of  a  design  £5  0  0 
And  see  section  65." 

The  Trade  Marks  Registration  Act,  1875. 


38  k  39  Vict.  c.  93.       1  The  Copyright  of  Designs  Act,  1875. 
[1875]. 


39  k  40  Vict.  c.  38. 
[1876.] 


The  Trade  Marks  Registration  Amendment  Act,  1876. 


40  &  41  Vict.  c.  37.       i  The  Trade  Marks  Registration  Extension  Act,  1877. 

[1877.] 

43  k  44  Vict.  c.  10.       ,  The  Great  Seal  Act,  1880. 
[  1 880.]  In  part ;  namely,— 

Section  five. 

45  &  46  Vict.  c.  72  The  Revenue,  Friendly  Societies,  and  National  Debt 

[1882.]  Act,  1882. 

|  In  part ;  namely, — 

:  Section  sixteen. 


49  <fe  50  Vict.  c.  33. 

An  Act  to  amend  the  Law  respecting  International  and  Colonial 
Copyright. 

[25th  June,  1886.] 

Whereas  by  the  International  Copyright  Acts  Her  Majesty  is  authorized 
by  Order  in  Council  to  direct  that  as  regards  literary  and  artistic  works 
first  published  in  a  foreign  country  the  author  shall  have  copyright 
therein  during  the  period  specified  in  the  order,  not  exceeding  the 
period  during  which  authors  of  the  like  works  first  published  in  the 
United  Kingdom  have  copyright : 

And  whereas  at  an  international  conference  held  at  Berne  in  the 
month  of  September  one  thousand  eight  hundred  and  eighty-fire,  a 
draft  of  a  convention  was  agreed  to  for  giving  to  authors  of  literary 
and  artistic  works  first  published  in  one  of  the  countries  parties  to  the 
convention  copyright  in  such  works  throughout  the  other  countries 
parties  to  the  convention : 

And  whereas,  without  the  authority  of  Parliament,  such  convention 
cannot  be  carried  into  effect  in  Her  Majesty's  dominions,  and  conse- 
quently Her  Majesty  cannot  become  a  party  thereto,  and  it  is  expedient 
to  enable  Her  Majesty  to  accede  to  the  convention : 
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Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

I.  (1)  This  Act  may  be  cited  as  the  International  Copyright  Act  Short  titles 
isiqg  and  con- 
1Wb-                                                                                                                              struction. 

(2)  The  Acts  specified  in  the  first  part  of  the  First  Schedule  to  this 

Act  are  in  this  Act  referred  to  and  may  be  cited  by  the  short  titles  in 
that  schedule  mentioned,  and  those  Acts,  together  with  the  enactment 
specified  in  the  second  part  of  the  said  schedule,  are  in  this  Act 
collectively  referred  to  as  the  International  Copyright  Acts. 

The  Acts  specified  in  the  Second  Schedule  to  this  Act  may  be  cited  by 
the  short  titles  in  that  schedule  mentioned,  and  those  Acts  are  in  this 
Act  referred  to,  and  may  be  cited  collectively  as  the  Copyright  Acts. 

(3)  This  Act  and  the  International  Copyright  Acts  shall  be  construed 
together,  and  may  be  cited  together  as  the  International  Copyright 
Acts,  1844  to  1886. 

II.  The  following  provisions  shall  apply  to  an  Order  in  Council  Amendment 
under  the  International  Copyright  Acts :  ^«ScTof 

(1)  The  order  may  extend  to  all  the  several  foreign  countries  named  order  under 

or  described  therein :  International 

Copyright 

(2)  The  order  may  exclude  or  limit  the  rights  conferred  by  the  Acts. 

International  Copyright  Acts  in  the  case  of  authors  who  are 
not  subjects  or  citizens  of  the  foreign  countries  named  or 
described  in  that  or  any  other  order,  and  if  the  order  contain 
such  limitation  and  the  author  of  a  literary  or  artistic  work 
first  produced  in  one  of  those  foreign  countries  is  not  a  British 
subject,  nor  a  subject  or  citizen  of  any  of  the  foreign  countries 
so  named  or  described,  the  publisher  of  such  work,  unless  the 
order  otherwise  provides,  shall  for  the  purpose  of  any  legal  pro- 
ceedings in  the  United  Kingdom  for  protecting  any  copyright 
in  such  work  be  deemed  'to  be  entitled  to  such  copyright  as  if 
he  were  the  author,  but  this  enactment  shall  not  prejudice  the 
rights  of  such  author  and  publisher  as  between  themselves : 

(3)  The  International  Copyright  Acts  and  an  order  made  thereunder 

shall  not  confer  on  any  person  any  greater  right  or  longer 
term  of  copyright  in  any  work  than  that  enjoyed  in  the 
foreign  country  in  which  such  work  was  first  produced. 

III.  (1)  An  Order  in  Council  under  the    International    Copyright  Simultaneous 
Acts  may  provide  for  determining  the  country  in  which  a  literary  or  Plication, 
artistic  work  first  produced  simultaneously  in  two  or  more  countries,  is 

to  be  deemed,  for  the  purpose  of  copyright,  to  have  been  first  produced, 
and  for  the  purposes  of  this  section  "country"  means  the  United 
Kingdom  and  a  country  to  which  an  order  under  the  said  Acts 
applies. 

(2)  Where  a  work  produced  simultaneously  in  the  United  Kingdom, 
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and  in  some  foreign  country  or  countries,  is  by  virtue  of  an  Order  in 
Council  under  the  International  Copyright  Acts  deemed  for  the  pur- 
poses of  copyright  to  be  first  produced  in  one  of  the  said  foreign 
countries,  and  not  in  the  United  Kingdom,  the  copyright  in  the 
United  Kingdom  shall  be  such  only  as  exists  by  virtue  of  production 
in  the  said  foreign  country,  and  shall  not  be  such  as  would  have 
been  acquired  if  the  work  had  been  first  produced  in  the  United 
Kingdom. 

IV.  (1)  Where  an  order  respecting  any  foreign  country  is  made 
under  the  International  Copyright  Acts  the  provisions  of  those  Acts 
with  respect  to  the  registry  and  delivery  of  copies  of  works  shall  not 
apply  to  works  produced  in  such  country  except  so  far  as  provided  bj 
the  order. 

(2)  Before  making  an  Order  in  Council  under  the  Internationa? 
Copyright  Acts  in  respect  of  any  foreign  country,  Her  Majesty  in 
Council  shall  be  satisfied  that  that  foreign  country  has  made  such  pro- 
visions (if  any)  as  it  appears  to  Her  Majesty  expedient  to  require  for 
the  protection  of  authors  of  works  first  produced  in  the  United 
Kingdom. 

Y.  (1)  Where  a  work,  being  a  book  or  dramatic  piece,  is  first  pro- 
duced in  a  foreign  country  to  which  an  Order  in  Council  under  the 
International  Copyright  Acts  applies,  the  author  or  publisher,  as  the 
case  may  be,  shall,  unless  otherwise  directed  by  the  order,  have  the  same 
right  of  preventing  the  production  in  and  importation  into  the  United 
Kingdom  of  any  translation  not  authorized  by  him  of  the  said  work  as 
he  has  of  preventing  the  production  and  importation  of  the  original 
work. 

(2)  Provided  that  if  after  the  expiration  of  ten  years,  or  any  other 
term  prescribed  by  the  order,  next  after  the  end  of  the  year  in  which 
the  work,  or  in  the  case  of  a  book  published  in  numbers  each  number  of 
the  book,  was  first  produced,  an  authorized  translation  in  the  "English 
language  of  such  work  or  number  has  not  been  produced,  the  said 
right  to  prevent  the  production  in  and  importation  into  the  United 
Kingdom  of  an  unauthorized  translation  of  such  work  shall  cease. 

(8)  The  law  relating  to  copyright,  including  this  Act,  shall  apply  to 
a  lawfully  produced  translation  of  a  work  in  like  manner  as  if  it  were 
an  original  work. 

(4)  Such  of  the  provisions  of  the  International  Copyright  Act,  1852, 
relating  to  translations  as  are  unrepealed  by  this  Act  shall  apply  in  like 
manner  as  if  they  were  re-enacted  in  this  section. 

VI.  Where  an  Order  in  Council  is  made  under  the  International 
Copyright  Acts  with  respect  to  any  foreign  country,  the  author  and 
publisher  of  any  literary  or  artistic  work  first  produced  before  the  date 
at  which  such  order  comes  into  operation  shall  be  entitled  to  the  same 
rights  and  remedies  as  if  the  said  Acts  and  this  Act  and  the  said  order 
had  applied  to  the  said  foreign  country  at  the  date  of  the  said  pro- 
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duction :  Provided  that  where  any  person  has  before  the  date  of  the 
publication  of  an  Order  in  Council  lawfully  produced  any  work  in  the 
United  Kingdom,  nothing  in  this  section  shall  diminish  or  prejudice 
any  rights  or  interests  arising  from  or  in  connection  with  such  pro- 
duction which  are  subsisting  and  valuable  at  the  said  date. 

VJI.  Where  it  is  necessary  to  prove  the  existence  of  proprietorship  Evidence  of 
of  the  copyright  of  any  work  first  produced  in  a  foreign  country  to  content, 
which  an  Order  in  Council  under  the  International  Copyright  Acts 
applies,  an  extract  from  a  register,  or  a  certificate,  or  other  document 
stating  the  existence  of  the  copyright,  or  the  person  who  is  the  pro- 
prietor of  such  copyright,  or  is  for  the  purpose  of  any  legal  proceedings 
in  the  United  Kingdom  deemed  to  be  entitled  to  such  copyright,  if 
authenticated  by  the  official  seal  of  a  Minister  of  State  of  the  said 
foreign  country,  or  by  the  official  seal  or  the  signature  of  a  British 
diplomatic  or  consular  officer  acting  in  such  country,  shall  be  admissible 
as  evidence  of  the  facts  named  therein,  and  all  courts  shall  take  judicial 
notice  of  every  such  official  seal  and  signature  as  is  in  this  section  men- 
tioned, and  shall  admit  in  evidence,  without  proof,  the  documents 
authenticated  by  it. 

VIII.  (1)  The  Copyright  Acts  shall,  subject  to  the  provisions  of  Application 
this  Act,  apply  to  a  literary  or  artistic  work  first  produced  in  a  British  Acts°to  "^ 
possession  in  like  manner  as  they  apply  to  a  work  first  produced  in  the  colonies. 
United  Kingdom : 

Provided  that — 

(a)  the  enactments  respecting  the  registry  of  the  copyright  in  such 
work  shall  not  apply  if  the  law  of  such  possession  provides  for 
the  registration  of  such  copyright ;  and 

(b)  where  such  work  is  a  book  the  delivery  to  any  persons  or  body 
of  persons  of  a  copy  of  any  such  work  shall  not  be  required. 

(2)  Where  a  register  of  copyright  in  books  is  kept  under  the  authority 
of  the  government  of  a  British  possession,  an  extract  from  that  register 
purporting  to  be  certified  as  a  true  copy  by  the  officer  keeping  it,  and 
authenticated  by  the  public  seal  of  the  British  possession,  or  by  the 
official  seal  or  the  signature  of  the  governor  of  a  British  possession,  or 
of  a  colonial  secretary,  or  of  some  secretary  or  minister  administering  a 
department  of  the  government  of  a  British  possession,  shall  be  admis- 
sible in  evidence  of  the  contents  of  that  register,  and  all  courts  shall 
take  judicial  notice  of  every  such  seal  and  signature,  and  shall  admit  in 
evidence,  without  further  proof,  all  documents  authenticated  by  it. 

(3)  Where  before  the  passing  of  this  Act  an  Act  or  ordinance  has 
been  passed  in  any  British  possession  respecting  copyright  in  any 
literary  or  artistic  works,  Her  Majesty  in  Council  may  make  an  order 
modifying  the  Copyright  Acts  and  this  Act,  so  far  as  they  apply  to  such 
British  possession,  and  to  literary  and  artistic  works  first  produced 
therein,  in  such  manner  as  to  Her  Majesty  in  Council  seems  expedient. 

(4)  Nothing  in  the  Copyright  Acts  or  this  Act  shall  prevent  the 
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passing  in  a  British  possession  of  any  Act  or  ordinance  respecting  the 
copyright  within  the  limits  of  such  possession  of  works  first  produced 
in  that  possession. 

IX.  Where  it  appears  to  Her  Majesty  expedient  that  an  Order  in 
Council  under  the  International  Copyright  Acts  made  after  the  passing 
of  this  Act  as  respects  any  foreign  country,  should  not  apply  to  any 
British  possession,  it  shall  be  lawful  for  Her  Majesty  by  the  same  or 
any  other  Order  in  Council  to  declare  that  such  Order  and  the  Inter- 
national Copyright  Acts  and  this  Act  shall  not,  and  the  same  shall  not* 
apply  to  such  British  possession,  except  so  far  as  is  necessary  for  pre- 
venting any  prejudice  to  any  rights  acquired  previously  to  the  date  of 
such  Order;  and  the  expressions  in  the  said  Acts  relating  to  Her 
Majesty's  dominions  shall  be  construed  accordingly ;  but  save  as  pro- 
vided by  such  declaration  the  said  Acts  and  this  Act  shall  apply  to 
every  British  possession  as  if  it  were  part  of  the  United  Kingdom. 

X.  (1)  It  shall  be  lawful  for  Her  Majesty  from  time  to  time  to  make 
Orders  in  Council  for  the  purposes  of  the  International  Copyright  Acts 
and  this  Act,  for  revoking  or  altering  any  Order  in  Council  previously 
made  in  pursuance  of  the  said  Acts,  or  any  of  them. 

(2)  Any  such  Order  in  Council  shall  not  affect  prejudicially  any 
rights  acquired  or  accrued  at  the  date  of  such  Order  coming  into 
operation,  and  shall  provide  for  the  protection  of  such  rights. 

XI.  In  this  Act,  unless  the  context  otherwise  requires — 

The  expression  "  literary  and  artistic  work  "  means  every  book,  print, 
lithograph,  article  of  sculpture,  dramatic  piece,  musical  composition, 
painting,  drawing,  photograph,  and  other  work  of  literature  and  art  to 
which  the  Copyright  Acts  or  the  International  Copyright  Acts,  as  the 
case  requires,  extend. 

The  expression  u  author"  means  the  author,  inventor,  designer, 
engraver,  or  maker  of  any  literary  or  artistic  work,  and  includes  any 
person  claiming  through  the  author ;  and  in  the  case  of  a  posthumous 
work  means  the  proprietor  of  the  manuscript  of  such  work  and  any 
person  claiming  through  him;  and  in  the  case  of  an  encyclopaedia, 
review,  magazine,  periodical  work,  or  work  published  in  a  series  of 
books  or  parts,  includes  the  proprietor,  projector,  publisher,  or  con- 
ductor. 

The  expressions  "  performed  "  and  "  performance  "  and  similar  words 
include  representation  and  similar  words. 

The  expression  "  produced  "  means,  as  the  case  requires,  published  or 
made,  or,  performed  or  represented,  and  the  expression  "  production  " 
is  to  be  construed  accordingly. 

The  expression  "  book  published  in  numbers  "  includes  any  review, 
magazine,  periodical  work,  work  published  in  a  series  of  books  or  parts, 
transactions  of  a  society  or  body,  and  other  books  of  which  different 
volumes  or  parts  are  publishedat  different  times. 

The  expression  "  treaty  "  includes  any  convention  or  arrangement. 
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The  expression  "  British  possession "  includes  any  part  of  Her 
Majesty's  dominions  exclusive  of  the  United  Kingdom;  and  where 
parts  of  such  dominions  are  under  botn  a  central  and  a  local  legislature, 
all  parts  under  one  central  legislature  are,  for  the  purposes  of  this 
definition,  deemed  to  be  one  British  possession. 

XII.  The  Acts  specified  in  the  Third  Schedule  to  this  Act  are  hereby  Repeal  of 
repealed  as  from  the  passing  of  this  Act  to  the  extent  in  the  third  Acte* 
column  of  that  schedule  mentioned  : 
Provided  as  follows : 

(a)  Where  an  Order  in  Council  has  been  made  before  the  passing  of 
this  Act  under  the  said  Acts  as  respects  any  foreign  country 
the  enactments  hereby  repealed  shall  continue  in  full  force  as 
respects  that  country  until  the  said  Order  is  revoked. 
(6)  The  said  repeal  and  revocation  shall  not  prejudice  any  rights 
acquired  previously  to  such  repeal  or  revocation,  and  such 
rights  shall  continue  and  may  be  enforced  in  like  manner  as  if 
the  said  repeal  or  revocation  had  not  been  enacted  or  made. 


FIRST  SCHEDULE. 

International  Copyright  Acts. 

Part  I. 


Seasion  and  Chapter. 


7  &  8  Vict.  c.  12 


15  &  16  Vict.  c.  12 


38  &  39  Vict.  c.  12 


Title. 


An  Act  to  amend  the  law  relating 
to  International  Copyright. 


An  Act  to  enable  her  Majesty  to 
carry  into  effect  a  convention 
with  France  on  the  subject  of 
copyright,  to  extend  and  ex- 
plain the  International  Copy- 
right Acts,  and  to  explain  the 
Acts  relating  to  copyright  in 
engravings. 

An  Act  to  amend  the  law  relating 
to  International  Copyright. 


Short  Title. 


The  International 
Copyright  Act, 
1844. 

The  International 
Copyright  Act, 
1852. 


The  International 
Copyright  Act, 
1875. 


PART  II. 


Session  and  Chapter. 

Title. 

Enactment  referred  to. 

25  k  26  Vict  c.  68      . 

An  Act  for  amending  the  law  re- 
lating to  copyright  in  works 
of  the  fine  arts,  and  for  repres- 
sing the  commission  of  fraud 
in  the  production  and  sale  of 
such  works. 

Section  twelve 
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SECOND  SCHEDULE. 
COFTBIOHT  ACTS. 


Sootlon  »nd  Chapter. 


8  Geo.  II.  c.  13 


7  Geo   III.  c.  38 


15  Geo.  III.  c  53 


17  Geo.  III.  c  57 


54  Geo.  111.  c  50 


3  Will.  IV.  c.  15 


The   Copyright  Act 
1775. 


An  Act  for  the  encouragement  of     The  Engraving  Copy- 
the  arts  of  designing,  engrav-  .       right  Act,  1734. 
ing  and  etching,  historical  and 
other    prints,  by  vesting    the  j 
properties  thereof    in   the  in-  I 
ventors  and  engravers  daring  | 
the  time  therein  mentioned.       j 

An  Act  to    amend    and  render  |  The  Engraving  Copy- 
more  effectual  an  Act  made  in  '       right  Act,  1766. 
the  eighth  year  of  the  reign  of  | 
King  George  the  Second,  for 
encouragement  of  the  arts  of 
designing,  engraving,  and  etch- 
ing, historical  and  other  prints, 
and  for  vesting  in  and  securing 
to  Jane  Hogarth,  widow,  the 
property  in  certain  prints. 

An  Act  for  enabling  the  two 
Universities  in  England,  the 
four  Universities  in  Scotland, 
and  the  several  colleges  of 
Eton,  Westminster,  and  Win- 
chester, to  hold  in  perpetuity 
their  copyright  in  books  given 
or  bequeathed  to  the  said  uni- 
versities and  colleges  for  the 
advancement  of  useful  learn- 
ing and  other  purposes  of 
education  ;  and  for  amending 
so  much  of  an  Act  of  the 
eighth  year  of  the  reign  of 
Queen  Anne,  as  relates  to  the  j 
delivery  of  books  to  the  ware- 
house keeper  of  the  Stationers* 
Company  for  the  use  of  the 
several  libraries  therein  men- 
tioned. 

An  Act  for  more  effectually  se- 
curing the  property  of  prints 
to  inventors  and  engravers  by 
enabling  them  to  sue  for  and 
recover  penalties  in  certain 
cases. 

An  Act  to  amend  and  render 
more  effectual  an  Act  of  His 
present  Majesty  for  encourag- 
ing the  art  of  making  new 
models  and  casts  of  busts  and 
other  things  therein  men- 
tioned, and  for  giving  further 
encouragement  to  such  arts. 

An  Act  to  amend  the  laws  re- 
lating to  Dramatic  Literary 
Property. 


The  Prints  Copyright 
Act,  1777. 


The  Sculpture  Copy- 
right Act,  1814- 


The  Dramatic  Copy- 
right Act,  1833. 
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5  &  6  Will.  IV.  o.  65 


6  &  7  Will  IV.  c.  69 


6  fc  7  Will.  IV.  c.  110. 


5  &  6  Vict,  c.  45 
10  &  11  Vict.  c.  95 

25  &  26  Vict.  c.  68 


An  Act  for  preventing  the  publi- 
cation of  Lectures  without 
consent. 

An  Act  to  extend  the  protection 
of  copyright  in  prints  and  en- 
gravings to  Ireland. 

An  Act  to  repeal  so  much  of  an 
Act  of  the  fifty-fourth  year  of 
King  George  the  Third  re- 
specting copyrights,  as  re- 
quires the  delivery  of  a  copy 
of  every  published  book  to  the 
libraries  of  Sion  College,  the 
four  universities  of  Scotland, 
and  of  the  King's  Inns  in 
Dublin, 

An  Act  to  amend  the  law  of 
copyright. 

An  Act  to  amend  the  law  re- 
lating to  the  protection  in  the 
Colonies  of  works  entitled  to 
copyright  in  the  United 
Kingdom. 

An  Act  for  amending  the  law  re- 
lating to  copyright  in  works 
of  the  fine  arts,  and  for  re- 
pressing the  commission  of 
fraud  in  the  production  and 
Bale  of  such  works. 


The  Lectures    Copy- 
right Act,  1835. 


The  Prints  and  En- 
gravings Copyright 
Act,  1836. 

The  Copyright  Act, 
1836. 


The   Copyright   Act, 
1842. 

The   Colonial    Copy- 
right Act,  1847. 


The  Fine  Arts  Copy- 
right Act,  1862. 


THIRD  SCHEDULE. 
Acts  Repealed. 


Session  and  Chapter. 


Extent  of  Repeal. 


7  &  8  Vict  c.  12 


15  &  16  Vict.  c.  12 


25  k  26  Vict.  c.  68 


An  Act  to  amend  the  law  re- 
lating to  international  copy- 
right. 

An  Act  to  enable  Her  Majesty 
to  carry  into  effect  a  conven- 
tion with  France  on  the  sub- 
ject of  copyright,  to  extend 
and  explain  the  International 
Copyright  Acts,  and  to  explain 
the  Acts  relating  to  copyright 
engravings. 

An  Act  for  amending  the  law 
relating  to  copyright  in  works 
of  the  fine  arts,  and  for  re- 
pressing the  commission  of 
fraud  in  the  production  and 
sale  of  such  works.  , 


Sections  fourteen, 
seventeen,  and 
eighteen. 

Sections  one  to  five 
both  inclusive,  and 
sections  eight  and 
eleven. 


So  much  of  section 
twelve  as  incor- 
porates any  enact- 
ment repealed  by 
this  Act. 
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Provision  a* 
to  damages. 


Cost*  to  be 
in  discretion 
of  judge. 

45  k  46  Vict, 
c.  40. 

Proprietor 
not  wilfully 
permitting 
such  perform- 
ance to  be 
exempt. 


Saving  for 
operas  and 
plays. 


Short  title. 


51  <fc  52  Vict.  c.  17. 

An  Act  to  amend  the  law  relating  to  the  Recovery  of  Penalties  for  ik 
unauthorized  Performance  of  Copyright  Musical  Composition*. 

[5th  July,  1888.] 

Whereas  it  is  expedient  to  further  amend  the  law  relating  to  copyright 
in  musical  compositions,  and  to  further  protect  the  public  from  vexatious 
proceedings  for  the  recovery  of  penalties  for  the  unauthorized  per- 
formance of  the  same : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

I.  Notwithstanding  the  provisions  of  the  Act  of  the  session  held  in 
the  third  and  fourth  years  of  His  Majesty  King  William  the  Fourth, 
chapter  fifteen,  to  amend  the  laws  relating  to  dramatic  literary  property, 
or  any  other  Act  in  which  those  provisions  are  incorporated,  the  penalty 
or  damages  to  be  awarded  upon  any  action  or  proceedings,  in  respect 
of  each  and  every  unauthorized  representation  or  performance  of  any 
musical  composition,  whether  published  before  or  after  the  passing  of 
this  Act,  shall  be  such  a  sum  or  sums  as  shall,  in  the  discretion  of  the 
court  or  judge  before  whom  such  action  or  proceedings  shall  be  tried, 
be  reasonable,  and  the  court  or  judge  before  whom  such  action  or  pro- 
ceedings shall  be  tried  may  award  a  less  sum  than  forty  shillings  in 
respect  of  each  and  every  such  unauthorized  representation  or  per- 
formance as  aforesaid,  or  a  nominal  penalty  or  nominal  damages  as  the 
justice  of  the  case  may  require. 

II.  The  costs  of  all  such  actions  or  proceedings  as  aforesaid  shall  be 
in  the  absolute  discretion  of  the  judge  before  whom  such  actions  and 
proceedings  shall  be  tried,  and  section  four  of  the  Copyright  (Musical 
Compositions)  Act,  1882,  is  hereby  repealed. 

III.  The  proprietor,  tenant,  or  occupier  of  any  place  of  dramatic 
entertainment,  or  other  place  at  which  any  unauthorized  representation 

,  or  performance  of  any  musical  composition,  whether  published  before 
or  after  the  passing  of  this  Act,  shall  take  place,  shall  not  by  reason  of 
such  representation  or  performance  be  liablo  to  any  penalty  or  damages 
in  respect  thereof,  unless  he  shall  wilfully  cause  or  permit  such  unautho- 
rized representation  or  performance,  knowing  it  to  be  unauthorized. 

IY.  The  provisions  of  this  Act  shall  not  apply  to  any  action  or  pro- 
ceedings in  respect  to  a  representation  or  performance  of  any  opera  or 
stage  play  in  any  theatre  or  other  place  of  public  entertainment  duly 
licensed  in  that  respect. 

V.  This  Act  may  be  cited  as  the  Copyright  (Musical  Compositions) 
Act,  1888. 


51  &  52  VICT.  c.  50.  Ixxxvii 

51  <fc  52  Vict.  c.  50. 

An  Act  to  amend  the  Patents,  Designs,  and  Trade  Marks  Act.  1883. 

[24th  December,  1888.] 

Whbeeas  it  is  expedient  to  amend  the  Patents,  Designs,  and  Trade  46  &  47  Vict. 
Marks  Act,  1888,  hereinafter  referred  to  as  the  principal  Act :  c*  57, 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : 

YI.  After  sub-section  one  of  section  fifty -two  of  the  principal  Act  the  Sect.  52,  as  to 
following  words  shall  be  added  ;  namely,  inspection  of 

"  Provided  that  where  registration  of  a  design  is  refused  on  the  ground 
of  identity  with  a  design  already  registered,  the  applicant  for  registra- 
tion shall  be  entitled  to  inspect  the  design  so  registered." 

VII.  (1)  In  section  fifty-eight  of  the  principal  Act  the  words  "or  Sect.  58,  as  to 
cau6e  to  be  applied  "  shall  be  added  after  the  word  "  apply."  piracy  of 

(2)  To  the  same  section  the  following  words  shall  be  added :  "  Pro-  designs, 
vided  that  the  total  sum  forfeited  in  respect  of  any  one  design  shall  not 
exceed  one  hundred  pounds." 

XXI.  In  section  eighty-seven  of  the  principal  Act,  after  the  words  Sect.  87,  as  to 

"subject  to"  shall  be  added  the  words  "the  provisions  of  this  Act  entFy of 

,  ,    „  *  assignments, 

and  to.  &c. 

XXII.  In  section  eighty-eight  of  the  principal  Act,  after  the  words  Sect.  88,  as  to 
"  subject  to  "  shall  be  added  the  words  "  the  provisions  of  this  Act  inspection, 
and  to." 

XXIII.  In  section  ninety  of  the  principal  Act,  after  the  words  "  of  Sect.  90,  as  to 
the  name  of  any  person,"  shall  be  added  the  words  "  or  of  any  other  ra^p**1011 
particulars." 

XXIV.  To  section  ninety-one  of  the  principal  Act  the  following  sub-  Sect  91,  as  to 
section  shall  be  added  ;  namely,  correction  of 

"  (d)  Permit  an  applicant  for  registration  of  a  design  or  trade  mark 
to  amend  his  application  by  omitting  any  particular  goods  or 
classes  of  goods  in  connexion  with  which  he  has  desired  the 
design  or  trade  mark  to  be  registered." 

XXV.  After  section  one  hundred  and  two  of  the  principal  Act  the  Proceedings 
following  section  shall  be  added  and  numbered  102a  ;  namely,  Trad0***  °f 

"  (1)  All  things  required  or  authorized  under  this  Act  to  be  done  by, 
to,  or  before  the  Board  of  Trade,  may  be  done  by,  to,  or 
before  the  President  or  a  secretary  or  an  assistant  secretary 
of  the  Board. 

"  (2)  All  documents  purporting  to  be  orders  made  by  the  Board  of 
Trade  and  to  be  sealed  with  the  seal  of  the  Board,  or  to  be 
signed  by  a  secretary  or  assistant  secretary  of  the  Board,  or 
by  any  person  authorized  in  that  behalf  by  the  President  of 
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Jurisdiction 
of  Lancashire 
Palatine 
Court. 


Construction 
of  principal 
Act. 


Commence- 
ment of  Act. 


Short  title. 


the  Board,  shall  be  received  in  evidence,  and  shall  be  deemed 
to  be  such  orders  without  further  proof,  unless  the  contrary 
is  shown. 
44  (3)  A  certificate,  signed  by  the  President  of  the  Board  of  Trade, 
that  any  order  made  or  act  done  is  the  order  or  act  of 
the  Board,  shall  be  conclusive  evidence  of  the  fact  so 
certified." 

XXVI.  After  section  one  hundred  and  twelve  of  the  principal  Act 
the  following  section  shall  be  added  and  numbered  112a  ;  namely, 

"  The  Court  of  Chancery  of  the  County  Palatine  of  Lancaster  shall 
with  respect  to  any  action  or  other  proceeding  in  relation  to  trade 
marks  the  registration  whereof  is  applied  for  in  the  Manchester  Office, 
have  the  like  jurisdiction  under  this  Act  as  Her  Majesty's  High  Court  of 
Justice  in  England,  and  the  expression  '  the  court '  in  this  Act  shall  be 
construed  and  have  effect  accordingly. 

"Provided  that  every  decision  of  the  Court  of  Chancery  of  the 
County  Palatine  of  Lancaster  in  pursuance  of  this  section  shall  be  sub- 
ject to  the  like  appeal  as  decisions  of  that  court  in  other  cases." 

XXVII.  The  principal  Act  shall,  as  from  the  commencement  of  this 
Act,  take  effect  subject  to  the  additions,  omissions,  and  substitutions 
required  by  this  Act,  but  nothing  in  this  Act  shall  affect  tho  validity 
of  any  act  done,  right  acquired,  or  liability  incurred  before  the  com- 
mencement of  this  Act. 

XXVIII.  This  Act  shall,  except  so  far  as  is  by  this  Act  otherwise 
specially  provided,  commence  and  come  into  operation  on  the  first  day 
of  January  one  thousand  eight  hundred  and  eighty-nine. 

XXIX.  This  Act  may  be  cited  as  the  Patents,  Designs,  and  Trade 
Marks  Act,  1888,  and  this  Act  and  the  Patents,  Designs,  and  Trade 
Marks  Acts,  1883  to  1886,  may  be  cited  collectively  as  the  Patents, 
Designs,  and  Trade  Marks  Acts,  1883  to  1888. 


Seizure,  &c., 
of  pirated 
copies. 


2  Edw.  VII.  c.  15. 
An  Act  to  amend  the  Law  relating  to  Musical  Copyright. 

[22nd  July,  1902.] 

Be  it  enacted  by  the  King's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons, 
in  this  present  Parliament  aseembled,  and  by  the  authority  of  the  same, 
as  follows : 

I.  A  court  of  summary  jurisdiction,  upon  the  application  of  the 
owner  of  the  copyright  in  any  musical  work,  may  act  as  follows :  If 
satisfied  by  evidence  that  there  is  reasonable  ground  for  believing  that 
pirated  copies  of  such  musical  work  are  being  hawked,  carried  about, 
sold,  or  offered  for  sale,  may,  by  order,  authorise  a  constable  to  seize 
such  copies  without  warrant  and  to  bring  them  before  the  court,  and 
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the  court,  on  proof  that  the  copies  are  pirated,  may  order  them  to  be 
destroyed  or  to  be  delivered  up  to  the  owner  of  the  copyright  if  he 
makes  application  for  that  delivery. 

II.  If  any  person  shall  hawk,  carry  about,  sell,  or  offer  for  sale  any  Power  to 
pirated  copy  of  any  musical  work,  every  such  pirated  copy  may  be  ^hawkere. 
seized  by  any  constable  without  warrant,  on  the  request  in  writing  of 

tho  apparent  owner  of  the  copyright  in  such  work,  or  of  his  agent 
thereto  authorized  in  writing,  and  at  the  risk  of  such  owner. 

On  seizure  of  any  such  copies,  they  shall  be  conveyed  by  such  con- 
stable before  a  court  of  summary  jurisdiction,  and,  on  proof  that  they 
are  infringements  of  copyright,  shall  be  forfeited  or  destroyed,  or  other- 
wise dealt  with  as  the  court  may  think  fit. 

III.  "  Musical  copyright "  means  the  exclusive  right  of  the  owner  of  Definitions. 
such  copyright  under  the  Copyright  Acts  in  force  for  the  time  being 

to  do  or  to  authorize  another  person  to  do  all  or  any  of  the  following 
things  in  respect  of  a  musical  work : 

(1)  To  make  copies  by  writing  or  otherwise  of  such  musical  work. 

(2)  To  abridge  such  musical  work. 

(3)  To  make  any  new  adaptation,  arrangement,  or  setting  of  such 

musical  work,  or  of  the  melody  thereof,  in  any  notation  or 
system. 

"  Musical  work  "  means  any  combination  of  melody  and  harmony,  or 
either  of  them,  printed,  reduced  to  writing,  or  otherwise  graphically 
produced  or  reproduced. 

"  Pirated  musical  work  "  means  any  musical  work  written,  printed,  or 
otherwise  reproduced,  without  the  consent  lawfully  given  by  the  owner 
of  the  copyright  in  such  musical  work. 

IY.  This  Act  may  be  cited  as  the  Musical  (Summary  Proceedings)  short  title 
Copyright  Act,  1902,  and  shall  come  into  operation  on  the  first  day  of  and  oom" 
October  one  thousand  nine  hundred  and  two,  and  shall  apply  only  to 
the  United  Kingdom. 


(APPENDIX  B). 


The  Berne  Convention. 
Article  I. 

The  Contracting  States  [which  were  Great  Britain,  Germany,  Belgium, 
Spain,  France,  Haiti,  Switzerland,  and  Tunis]  (a)  are  constituted  into 
an  Union  for  the  protection  of  the  rights  of  authors  over  their  literary 
and  artistic  works. 

Article  II. 

Authors  of  any  of  the  countries  of  the  Union,  or  their  lawful  repre- 
sentatives, shall  enjoy  in  the  other  countries  for  their  works,  whether 
published  in  one  of  those  countries  or  unpublished,  the  rights  which  the 
respective  laws  do  now  or  may  hereafter  grant  to  natives  (6). 

The  enjoyment  of  these  rights  is  subject  to  the  accomplishment  of 
the  conditions  and  formalities  prescribed  by  law  in  the  country  of 
origin  of  the  work,  and  cannot  exceed  in  the  other  countries  the  term 
of  protection  granted  in  the  said  country  of  origin. 

The  country  of  origin  of  the  work  is  that  in  which  the  work  is  first 
published,  or  if  such  publication  takes  place  simultaneously  in  several 
countries  of  the  Union,  that  one  of  them  in  which  the  shortest  term  of 
protection  is  granted  by  law. 

For  unpublished  works  the  country  to  which  the  author  belongs  is 
considered  the  country  of  origin  of  the  work. 

Article  III. 

The  stipulations  of  the  present  Convention  apply  equally  to  the  pub- 
lishers of  literary  and  artistic  works  published  in  one  of  the  countries 
of  the  Union,  but  of  which  the  authors  belong  to  a  country  which  is 
not  a  party  to  the  Union  (e). 

Article  IV. 

The  expression  "  literary  and  artistic  works  "  comprehends  books, 

(a)  Luxembourg  has  acceded  to  the  Convention,  as  from  20th  June,  1888  ;  Monaco, 
as  from  80th  May,  1889  ;  Norway,  as  from  13th  April,  1896  ;  Japan,  as  from  15th 
July,  1899  ;  and  Denmark,  as  from  1st  July,  1903. 

(£)  Modified  by  Article  I.  of  Additional  Act  of  Paris  see  post 

(c)  But  see  Additional  Act  of  Paris,  pott. 
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pamphlets,  and  all  other  writings  ;  dramatic  or  dramatico- musical  works, 
musical  compositions  with  or  without  words ;  works  of  design,  painting, 
sculpture,  and  engraving ;  lithographs,  illustrations,  geographical  charts ; 
plans,  sketches,  and  plastic  works  relative  to  geography,  topography, 
architecture,  or  science  in  general ;  in  fact,  every  production  whatsoever 
in  the  literary,  scientific,  or  artistic  domain  which  can  be  published  by 
any  mode  of  impression  or  reproduction. 

Article  V. 

Authors  of  any  of  the  countries  of  the  Union,  or  their  lawful  repre- 
sentatives, shall  enjoy  in  the  other  countries  the  exclusive  right  of 
making  or  authorizing  the  translation  of  their  works  until  the  expira- 
tion of  ten  years  from  the  publication  of  the  original  work  in  one  of  the 
countries  of  the  Union  (a). 

For  works  published  in  incomplete  parts  ("livraisons  ")  the  period  of 
ten  years  commences  from  the  date  of  publication  of  the  last  part  of  the 
original  work. 

For  works  composed  of  several  volumes  published  at  intervals,  as  well 
as  for  bulletins  or  collections  ("cahiers")  published  by  literary  or 
scientific  societies,  or  by  private  persons,  each  volume,  bulletin,  or 
collection  is,  with  regard  to  the  period  of  ten  years,  considered  as  a 
separate  work. 

In  the  cases  provided  for  by  the  present  Article,  and  for  the  calcula- 
tion of  the  period  of  protection,  the  31st  December  of  the  year  in  which 
the  work  was  published  is  admitted  as  the  date  of  publication. 

Abtigle  VI. 

Authorized  translations  are  protected  as  original  works.  They  con- 
sequently enjoy  the  protection  stipulated  in  Articles  II.  and  III.  as 
regards  their  unauthorized  reproduction  in  the  countries  of  the  Union. 

It  is  understood  that,  in  the  case  of  a  work  for  which  the  translating 
right  has  fallen  into  the  public  domain,  the  translator  cannot  oppose 
the  translation  of  the  same  work  by  other  writers. 

Article  VII. 

Articles  from  newspapers  or  periodicals  published  in  any  of  the 
countries  of  the  Union  may  be  reproduced  in  original  or  in  translation 
in  the  other  countries  of  the  Union,  unless  the  authors  or  publishers 
have  expressly  forbidden  it.  For  periodicals  it  is  sufficient  if  the 
prohibition  is  made  in  a  general  manner  at  the  beginning  of  each 
number  of  the  periodical. 

This  prohibition  cannot  in  any  case  apply  to  articles  of  political  dis- 
cussion, or  to  the  reproduction  of  news  of  the  day  or  current  topics  (6). 
{a)  See  Additional  Act  of  Paris,  post.  (b)  Ibid. 
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Article  VIII. 

As  regards  the  liberty  of  extracting  portions  from  literary  or  artistic 
works  for  use  in  publications  destined  for  educational  or  scientific 
purposes,  or  for  chrestomathies,  the  matter  is  to  be  decided  by  the 
legislation  of  the  different  countries  of  the  Union,  or  by  special 
arrangements  existing  or  to  be  concluded  between  them. 

Article  IX. 

The  stipulations  of  Article  II.  apply  to  the  public  representation  of 
dramatic  or  dramatioo- musical  works,  whether  such  works  be  published 
or  not. 

Authors  of  dramatic  or  dramatico-musical  musical  works,  or  their 
lawful  representatives,  are,  during  the  existence  of  their  exclusive  right 
of  translation,  equally  protected  against  the  unauthorized  public  repre- 
sentation of  translations  of  their  works. 

The  stipulations  of  Article  II.  apply  equally  to  the  public  perform- 
ance of  unpublished  musical  works,  or  of  published  works  in  which  the 
author  has  expressly  declared  on  the  title-page  or  commencement  of  the 
work  that  he  forbids  the  public  performance. 

Article  X. 

.  Unauthorized  indirect  appropriations  of  a  literary  or  artistic  work, 
of  various  kinds,  such  as  adaptations,  arrangements  of  music,  <fa.,  are 
specially  included  amongst  the  illicit  reproductions  to  which  the  present 
Convention  applies,  when  they  are  only  the  reproduction  of  a  particular 
work,  in  the  same  form,  or  in  another  form,  with  non-essential  altera- 
tions, additions,  or  abridgments,  so  made  as  not  to  confer  the  character 
of  a  new  original  work. 

It  is  agreed  that,  in  the  application  of  the  present  Article,  the 
Tribunals  of  the  various  countries  of  the  Union  will,  if  there  is  occasion, 
conform  themselves  to  the  provisions  of  their  respective  laws. 

Article  XI. 

In  order  that  the  authors  of  works  protected  by  the  present  Con- 
vention shall,  in  the  absence  of  proof  to  the  contrary,  be  considered  as 
such,  and  be  consequently  admitted  to  institute  proceedings  against 
pirates  before  the  courts  of  the  various  countries  of  the  Union,  it  will 
be  sufficient  that  their  name  be  indicated  on  the  work  in  the  accus- 
tomed manner. 

For  anonymous  or  pseudonymous  works,  the  publisher  whose  name 
is  indicated  on  the  work  is  entitled  to  protect  the  rights  belonging  to 
the  author.  He  is,  without  other  proof,  reputed  the  lawful  represen- 
tative of  the  anonymous  or  pseudonymous  author. 

It   is,  nevertheless,  agreed   that  the  Tribunals  may,  if  necessary, 
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require  the  production  of  a  certificate  from  the  competent  authority  to 
the  effect  that  the  formalities  prescribed  by  law  in  the  country  of  origin 
have  been  accomplished,  as  contemplated  in  Article  II. 

Article  XII. 

Pirated  works  may  be  seized  on  importation  into  those  countries  of 
the  Union  where  the  original  work  enjoys  legal  protection. 

The  seizure  shall  take  place  conformably  to  the  domestic  law  of  each 
State  (a). 

Article  XIII. 

It  is  understood  that  the  provisions  of  the  present  Convention  cannot 
in  any  way  derogate  from  the  right  belonging  to  the  Government  of 
each  country  of  the  Union,  to  permit,  to  control,  or  to  prohibit,  by 
measures  of  domestic  legislation  or  police,  the  circulation,  representa- 
tion, or  exhibition  of  any  works  or  productions  in  regard  to  which  the 
competent  authority  may  find  it  necessary  to  exercise  that  right. 

Article  XIV. 

Under  the  reserves  and  conditions  to  be  determined  by  common 
agreement  (o),  the  present  Convention  applies  to  all  works  which  at  the 
moment  of  its  coming  into  force  have  not  yet  fallen  into  the  public 
domain  in  the  country  of  origin. 

Article  XV. 

It  is  understood  that  the  Governments  of  the  countries  of  the  Union 
reserve  to  themselves  respectively  the  right  to  enter  into  separate  and 
particular  arrangements  between  each  other,  provided  always  that  such 
arrangements  confer  upon  authors  or  their  lawful  representatives  more 
extended  rights  than  those  granted  by  the  Union,  or  embody  other 
stipulations  not  contrary  to  the  present  Convention. 

Article  XVI. 

An  international  office  is  established,  under  the  name  of  "  Office  of 
the  International  Union  for  the  Protection  of  Literary  and  Artistic 
Works." 

This  office,  of  which  the  expenses  will  be  borne  by  the  Administra- 
tions of  all  the  countries  of  the  Union,  is  placed  under  the  high  authority 
of  the  Superior  Administration  of  the  Swiss  Confederation,  and  works 
under  its  direction.  The  functions  of  this  office  are  determined  by 
common  accord  between  the  countries  of  the  Union. 

(a)  See  Additional  Act  of  Paris,  post. 

(b)  See  paragraph  4  of  Final  Protocol, 
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Auticle  XVII. 


The  present  Convention  may  be  submitted  to  revisions  in  order  to 
introduce  therein  amendments  calculated  to  perfect  the  system  of  the 
Union. 

Questions  of  this  kind,  as  well  as  those  which  are  of  interest  to  the 
Union  in  other  respects,  will  be  considered  in  Conferences  to  be  held 
successively  in  the  countries  of  the  Union  by  delegates  of  the  said 
countries. 

It  is  understood  that  no  alteration  in  the  present  Convention  shall 
be  binding  on  the  Union  except  by  the  unanimous  consent  of  the 
countries  composing  it. 

Article  XVIII. 

Countries  which  have  not  become  parties  to  the  present  Convention, 
and  which  grant  by  their  domestic  law  the  protection  of  rights  secured 
by  this  Convention,  shall  be  admitted  to  accede  thereto  on  request  to 
that  effect. 

Such  accession  shall  be  notified  in  writing  to  the  Government  of  the 
Swiss  Confederation,  who  will  communicate  it  to  all  the  other  countries 
of  the  Union. 

Such  accession  shall  imply  full  adhesion  to  all  the  clauses  and 
admission  to  all  the  advantages  provided  by  the  present  Convention. 

Article  XIX 

Countries  acceding  to  the  present  Convention  shall  also  have  the 
right  to  accede  thereto  at  any  time  for  their  colonies  or  foreign 
possessions. 

They  may  do  this  either  by  a  general  declaration  comprehending  all 
their  colonies  or  possessions  within  the  accession,  or  by  specially  naming 
those  comprised  therein,  or  by  simply  indicating  those  which  are  ex- 
cluded. 

Article  XX. 

The  present  Convention  shall  be  put  in  force  three  months  after  the 
exchange  of  the  ratifications,  and  shall  remain  in  effect  for  an  indefinite 
period  until  the  termination  of  a  year  from  the  day  on  which  it  may 
have  been  denounced. 

Such  denunciation  shall  be  made  to  the  Government  authorized  to 
receive  accessions  (a),  and  shall  only  be  effective  as  regards  the  country 
making  it,  the  Convention  remaining  in  full  force  and  effect  for  the 
other  countries  of  the  Union. 

Article  XXI. 

The  present  Convention  shall  be  ratified,  and  the  ratifications 
exchanged  at  Berne,  within  the  space  of  one  year  at  the  latest. 

{a)  i.e.,  the  Swiss  Confederation.     See  Additional  Act  of  Paris,  pott. 
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In  witness  whereof,  the  respective  Plenipotentiaries  have  signed  the 
same,  and  have  affixed  thereto  the  seal  of  their  arms. 
Done  at  Berne,  the  9th  day  of  September,  1886. 

Additional  Article. 

The  Plenipotentiaries  assembled  to  sign  the  Convention  concerning 
the  creation  of  an  International  Union  for  the  protection  of  literary 
and  artistic  works  have  agreed  upon  the  following  Additional  Article, 
which  shall  be  ratified  together  with  the  Convention  to  which  it 
relates: 

The  Convention  concluded  this  day  in  no  wise  affects  the  mainten- 
ance of  existing  Conventions  between  the  Contracting  States,  provided 
always  that  such  Conventions  confer  on  authors,  or  their  lawful  repre- 
sentatives, rights  more  extended  than  those  secured  by  the  Union 
or  contain  other  stipulations  which  are  not  contrary  to  .the  said  Con- 
vention. 

In  witness  whereof,  the  respective  Plenipotentiaries  have  signed  the 
present  Additional  Article. 

Done  at  Berne,  the  9th  day  of  September,  1886. 

Final  Protocol. 

In  proceeding  to  the  signature  of  the  Convention  concluded  this 
day,  the  undersigned  Plenipotentiaries  have  declared  and  stipulated 
as  follows : 

1.  As  regards  Article  IV.  it  is  agreed  that  those  countries  of  the 
Union  where  the  character  of  artistic  works  is  not  refused  to  photo- 
graphs, engage  to  admit  them  to  the  benefits  of  the  Convention  con- 
cluded to-day  from  the  date  of  its  coming  into  effect.  They  are, 
however,  not  bound  to  protect  the  authors  of  such  works  further  than 
is  permitted  by  their  own  legislation,  except  in  the  case  of  international 
engagements  already  existing,  or  which  may  hereafter  be  entered  into 
by  them. 

It  is  understood  that  an  authorized  photograph  of  a  protected  work 
of  art  shall  enjoy  legal  protection  in  all  the  countries  of  the  Union,  as 
contemplated  by  the  said  Convention,  for  the  same  period  as  the  prin- 
cipal right  of  reproduction  of  the  work  itself  subsists,  and  within  the 
limits  of  private  arrangements  between  those  who  have  legal  rights  (a). 

2.  As  regards  Article  IX.  it  is  agreed  those  countries  of  the  Union 
whose  legislation  implicitly  includes  choregraphic  works  amongst 
dramatico-musical  works,  expressly  admit  the  former  works  to  the 
benefits  of  the  Convention  concluded  this  day. 

It  is,  however,  understood  that  questions  which  may  arise  on  the 
application  of  this  clause  shall  rest  within  the  competence  of  the  respec- 
tive Tribunals  to  decide. 

.{a)  See  Additional  Act  of  Paris,  post, 

3    M 
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8.  It  is  understood  that  the  manufacture  and  sale  of  instruments  for 
the  mechanical  reproduction  of  musical  airs  which  are  copyright,  shall 
not  be  considered  as  constituting  an  infringement  of  musical  copyright. 

4.  The  common  agreement  alluded  to  in  Article  XIY.  of  the  Conven- 
tion is  established  as  follows  : 

The  application  of  the  Convention  to  works  which  have  not  fallen 
into  the  public  domain  at  the  time  when  it  comes  into  force,  shall 
operate  according  to  the  stipulations  on  this  head  which  may  be  con- 
tained in  special  Conventions  either  existing  or  to  be  concluded. 

In  the  absence  of  such  stipulations  between  any  countries  of  the 
Union,  the  respective  countries  shall  regulate,  each  for  itself,  by  its 
domestic  legislation,  the  manner  in  which  the  principle  contained  in 
Article  XIY.  is  to  be  applied  (a). 

5.  The  organization  of  the  International  Office  established  in  virtue 
of  Article  XYI.  of  the  Convention  shall  be  fixed  by  a  regulation  which 
shall  be  drawn  up  by  the  Government  of  the  Swiss  Confederation. 

The  official  language  of  the  International  Office  will  be  French. 

The  International  Office  will  collect  all  kinds  of  information  relative 
to  the  protection  of  the  rights  of  authors  over  their  literary  and  artistic 
works.  It  will  arrange  and  publish  such  information.  It  will  study 
questions  of  general  utility  likely  to  be  of  interest  to  the  Union,  and,  by 
the  aid  of  documents  placed  at  its  disposal  by  the  different  Administra- 
tions, will  edit  a  periodical  publication  in  the  French  language  treating 
questions  which  concern  the  Union.  The  Governments  of  the  countries 
of  the  Uniou  reserve  to  themselves  the  faculty  of  authorizing,  by 
common  accord,  the  publication  by  the  Office  of  an  edition  in  one  or 
more  other  languages  if  experience  should  show  this  to  be  requisite. 

The  International  Office  will  always  hold  itself  at  the  disposal  of 
members  of  the  Union,  with  the  view  to  furnish  them  with  any  special 
information  they  may  require  relative  to  the  protection  of  literary  and 
artistic  works. 

The  Administration  of  the  country  where  a  Conference  is  about  to  be 
held,  will  prepare  the  programme  of  the  Conference  with  the  assistance 
of  the  International  Office. 

The  Director  of  the  International  Office  will  attend  the  sittings  of  the 
Conferences,  and  will  take  part  in  the  discussions  without  a  deliberative 
voice.  He  will  make  an  annual  report  on  his  administration,  which 
shall  be  communicated  to  all  the  members  of  the  Union. 

The  expenses  of  the  Office  of  the  International  Union  shall  be  shared 
by  the  Contracting  States.  Unless  a  fresh  arrangement  be  made,  they 
cannot  exceed  a  sum  of  60,000  francs  a  year.  This  sum  may  be  increased 
by  the  decision  of  one  of  the  Conferences  provided  for  in  Article  XVII. 

The  share  of  the  total  expense  to  be  paid  by  each  country  shall  be 
determined  by  the  division  of  the  Contracting  and  Acceding  States  into 

(a)  See  Additional  Act  of  Paris,  pott. 
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six  classes,  each  of  which  shall  contribute  in  the  proportion  of  a  certain 
number  of  units,  viz. : 

First  Class 25  units. 

Second  „ 20    „ 

Third    „     .         .         .         .         .         .         15     „ 

Fourth  , 10     „ 

Fifth     „ 5     „ 

Sixth     |,  .         .         .         .         .  8     „ 

These  co-efficients  will  be  multiplied  by  the  number  of  States  of  each 
class,  and  the  total  product  thus  obtained  will  give  the  number  of  units 
by  which  the  total  expense  is  to  be  divided.  The  quotient  will  give  the 
amount  of  the  unity  of  expense. 

Each  State  will  declare,  at  the  time  of  its  accession,  in  which  of  the 
said  classes  it  desires  to  be  placed. 

The  Swiss  Administration  will  prepare  the  Budget  of  the  Office, 
superintend  its  expenditure,  make  the  necessary  advances,  and  draw  up 
the  annual  account,  which  shall  be  communicated  to  all  the  other 
Administrations. 

6.  The  next  Conference  shall  be  held  at  Paris  between  four  and  six 
years  from  the  date  of  the  coming  into  force  of  the  Convention. 

The  French  Government  will  fix  the  date  within  these  limits  after 
having  consulted  the  International  Office. 

7.  It  is  agreed  that,  as  regards  the  exchange  of  ratifications  contem- 
plated in  Article  XXI.,  each  contracting  party  shall  give  a  single  instru- 
ment, which  shall  be  deposited,  with  those  of  the  other  States,  in  the 
Government  Archives  of  the  Swiss  Confederation.  Each  party  shall 
receive  in  exchange  a  copy  of  the  procts-verbal  of  the  exchange  of  rati- 
fications, signed  by  the  Plenipotentiaries  present* 

The  present  Final  Protocol,  which  shall  be  ratified  with  the  Conven- 
tion concluded  this  day,  shall  be  considered  as  forming  an  integral 
part  of  the  said  Convention,  and  shall  have  the  same  force,  effect,  and 
duration. 

In  witness  whereof  the  respective  Plenipotentiaries  have  signed  the 
same. 

Done  at  Berne,  the  9th  day  of  September,  1886. 

Procfaverbal  of  Signature. 

The  undersigned  Plenipotentiaries,  assembled  this  day  to  proceed 
with  the  signature  of  the  Convention  with  reference  to  the  creation  of 
an  International  Union  for  the  protection  of  literary  and  artistic  works, 
have  exchanged  the  following  declarations : 

1.  With  reference  to  the  accession  of  the  colonies  or  foreign  posses- 
sions provided  for  by  Article  XIX.  of  the  Convention : 

The  Plenipotentiaries  of   His  Catholic  Majesty  the  King  of  Spain 
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reserve  to  the  Government  the  power  of  making  known  His  Majesty's 
decision  at  the  time  of  the  exchange  of  ratifications. 

The  Plenipotentiary  of  the  French  Republic  states  that  the  accession 
of  his  country  carries  with  it  that  of  all  the  French  colonies. 

The  Plenipotentiaries  of  Her  Britannic  Majesty  state  that  the  acces- 
sion of  Great  Britain  to  the  Convention  for  the  protection  of  literary 
and  artistic  works  comprises  the  United  Kingdom  of  Great  Britain  and 
Ireland,  and  all  the  colonies  and  foreign  possessions  of  Her  Britannic 
Majesty. 

At  the  same  time  they  reserve  to  the  Government  of  Her  Britannic 
Majesty  the  power  of  announcing  at  any  time  the  separate  denuncia- 
tion of  the  Convention  by  one  or  several  of  the  following  colonies 
or  possessions,  in  the  manner  provided  for  by  Article  XX.  of  the  Con- 
vention, namely : 

India,  the  Dominion  of  Canada,  Newfoundland,  the  Cape,  Natal, 
New  South  Wales,  Victoria,  Queensland,  Tasmania,  South  Australia, 
Western  Australia,  and  New  Zealand. 

2.  With  respect  to  the  classification  of  the  countries  of  the  Union 
having  regard  to  their  contributory  part  to  the  expenses  of  the  Inter- 
national Bureau  (No.  5  of  the  Final  Protocol) : 

The  Plenipotentiaries  declare  that  their  respective  countries  should  be 
ranked  in  the  following  classes,  namely : 

Germany  in  the  first  class. 
Belgium  in  the  third  class. 
Spain  in  the  second  class. 
.    France  in  the  first  class. 
Great  Britain  in  the  first  class. 
Haiti  in  the  fifth  class. 
Italy  in  the  first  class. 
Switzerland  in  the  third  class. 
Tunis  in  the  sixth  class. 
The  Plenipotentiary  of  the  Republic  of  Liberia  states  that  the  powers 
which  he  has  received  from  his  Government  authorize  him  to  sign  the 
Convention,  but  that  he  has  not  received  instructions  as  to  the  class  in 
which  his  country  proposes  to  place  itself  with  respect  to  the  contribu- 
tion to  the  expenses  of    the  International   Bureau.      He  therefore 
reserves  that  question  to  be  determined   by  his  Government,   who 
will  make  known  their  intention  on  the  exchange  of  ratifications. 

In  witness  whereof,  the  respective  Plenipotentiaries  have  signed  the 
present  prods-verbal. 

Done  at  Berne,  the  9th  day  of  September,  1886. 

Pr<x£8-wbal  recording  Deposit  of  Ratification*. 

In  accordance  with  the  stipulations  of  Article  XXI.,  paragraph  1,  of 
the  Convention  for  the  creation  of  an  International  Union  for  the  pro- 
tection  of  literary  and  artistic   works,   concluded  at   Berne  on  the 
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Dtli  September,  1886,  and  in  consequence  of  the  invitation  addressed  to 
that  effect  by  the  Swiss  Federal  Council  to  the  Governments  of  the 
High  Contracting  Parties,  the  Undersigned  assembled  this  day  in  the 
Federal  Palace  at  Berne  for  the  purpose  of  examining  and  depositing  the 
ratifications  of : 

Her  Majesty  the  Queen  of  Great  Britain  and  Ireland,  Empress  of 
India, 

His  Majesty  the  German  Emperor,  King  of  Prussia, 

His  Majesty  the  King  of  the  Belgians, 

Her  Majesty  the  Queen  Regent  of  Spain,  in  the  name  of  His 
Catholic  Majesty  the  King  of  Spain, 

The  President  of  the  French  Republic, 

The  President  of  the  Republic  of  Haiti, 

His  Majesty  the  King  of  Italy, 

The  Council  of  the  Swiss  Confederation, 

His  Highness  the  Bey  of  Tunis, 
to  the   said   International   Convention,   followed    by    an    Additional 
Article  and  Final  Protocol. 

The  instruments  of  these  acts  of  ratification  having  been  produced 
and  found  in  good  and  due  form,  they  have  been  delivered  into  the 
hands  of  the  President  of  the  Swiss  Confederation,  to  be  deposited 
in  the  Archives  of  the  Government  of  that  country,  in  accordance  with 
clause  No.  7  of  the  Final  Protocol  of  the  International  Convention. 

In  witness  whereof  the  undersigned  have  drawn  up  the  present 
proofs-verbal,  to  which  they  have  affixed  their  signatures  and  the  seals  of 
their  arms. 

Done  at  Berne,  the  5th  September,  1887,  in  nine  copies,  one  of  which 
shall  be  deposited  in  the  archives  of  the  Swiss  Confederation  with  the 
instruments  of  ratification. 

For  Great  Britain  .  (l.s.)  F.  O.  ADAMS. 

For  Germany  .  (l.s.)  ALFRED  von  BttLOW. 


For  Belgium 


(l.s.)  HENRY  LOUMYER 


For  Spain       .  .  (l.s.)  OOMTE  DE  LA.  ALMINA. 

For  France     .  .  (l.s.)  EMMANUEL  ARAGO. 

For  Haiti  .  (l.s.)  LOUIS-JOSEPH  JANVIER. 

For  Italy        .  .  (l.s.)  Ft:. 

For  Switzerland  .  (l.s.)  DROZ. 

For  Tunis  .  (l.s.)  H.  MARCHAND. 

Protocol. 

On  proceeding  to  the  signature  of  the  proces-verbal  recording  the 
deposit  of  the  acts  of  ratification  given  by  the  High.  Parties  Signatory 
to  the  Convention  of  the  9th  September,  1886,  for  the  creation  of  an 
International  Union  for  the  protection  of  literary  and  artistic  works, 
the  Minister  of  Spain  renewed,  in  the  name  of  his  Government,  the 
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declaration  recorded  in  the  procts-verbal  of  the  Conference  of  the  9th 
September,  1886,  according  to  which  the  accession  of  Spain  to  the 
Convention  includes  that  of  all  the  territories  dependent  upon  the 
Spanish  Crown. 

The  Undersigned  have  taken  note  of  this  declaration. 

In  witness  whereof  they  have  signed  the  present  Protocol,  done  at 
Berne,  in  nine  copies,  the  5th  September,  1887. 


Obdeb  in  Council,  28th  November,  1887. 

At  the  Court  at  Windsor,  the  28th  day  of  November,  1887. 

Present: 

The  Queen's  Most  Excellent  Majesty. 

Lord  President;  Lord  Stanley  of  Preston;  Secretary 
Sir  Henry  Holland,  Bart. 

Whereas  the  Convention  of  which  an  English  translation  is  set  out  in 
the  First  Schedule  to  this  Order  has  been  concluded  between  Her 
Majesty  the  Queen  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  and  the  foreign  countries  named  in  this  Order  with  respect  to 
the  protection  to  be  given  by  way  of  copyright  to  the  authors  of  literary 
and  artistic  works  : 

And  whereas  the  ratifications  of  the  said  Convention  were  exchanged 
on  the  fifth  day  of  September  one  thousand  eight  hundred  and  eighty- 
seven,  between  Her  Majesty  the  Queen  and  the  Governments  of  the 
foreign  countries  following,  that  is  to  say  : 

Belgium ;  France ;  Germany ;  Haiti ;  Italy ;  Spain ;  Switzerland  ; 
Tunis  (a). 

And  whereas  Her  Majesty  in  Council  is  satisfied  that  the  foreign 
countries  named  in  this  Order  have  made  such  provisions  as  it 
appears  to  Her  Majesty  expedient  to  require  for  the  protection  of 
authors  of  works  first  produced  in  Her  Majesty's  dominions. 

Now,  therefore,  Her  Majesty,  by  and  with  the  advice  of  Her  Privy 
Council,  and  by  virtue  of  the  authority  committed  to  Her  by  the 
International  Copyright  Acts,  1844  to  1886,  doth  order;  and  it  is 
hereby  ordered,  as  follows  : 

1.  The  Convention  as  set  forth  in  the  First  Schedule  to  this  Order 
shall,  as  from  the  commencement  of  this  Order,  have  full  effect  through- 
out Her  Majesty's  dominions,  and  all  persons  are  enjoined  to  observe 
the  same. 

2.  This  Order  shall  extend  to  the  foreign  countries  following,  that  is 
say  : 

Belgium;  France;  Germany;  Haiti;  Italy;  Spain;  Switzerland; Tunis; 

{a)  The  Orders  in  Council  giving  effect  to  the  accession  to  the  Union  of  Luxem- 
bourg, Monaco,  Norway,  Japan,  and  Denmark  are  dated  respectively  10th  August, 
1888;  16th  October,  1889;  1st  August,  1896 ;  8th  August,  1899 ;  and  9th  October,  1903. 
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aud  the  above  countries  are  in  this  Order  referred  to  as  the  foreign 
countries  of  the  Copyright  Union,  and  those  foreign  countries  together 
with  Her  Majesty's  dominions,  are  in  this  Order  referred  to  as  the 
countries  of  the  Copyright  Union. 

3.  The  author  of  a  literary  or  artistic  work  which,  on  or  after  the 
commencement  of  this  Order  is  first  produced  in  one  of  the  foreign 
countries  of  the  Copyright  Union  shall,  subject  as  in  this  Order  and  in 
the  International  Copyright  Acts,  1844  to  1886,  mentioned,  have  as 
respects  that  work  throughout  Her  Majesty's  dominions,  the  same 
right  of  copyright,  including  any  right  capable  of  being  conferred  by 
an  Order  in  Council  under  section  two  or  section  five  of  the  Inter- 
national Copyright  Act,  1844,  or  under  any  other  enactment,  as  if  the 
work  had  been  first  produced  in  the  United  Kingdom,  and  shall  have 
such  right  during  the  same  period  ; 

Provided  that  the  author  of  a  literary  or  artistic  work  shall  not  have 
any  greater  right  or  longer  term  of  copyright  therein,  than  that  which 
he  enjoys  in  the  country  in  which  the  work  is  first  produced. 

The  author  of  any  literary  or  artistic  work  first  produced  before  the 
commencement  of  this. Order  shall  have  the  rights  and  remedies  to  which 
he  is  entitled  under  section  six  of  the  International  Copyright  Act,  1886. 

4.  The  rights  conferred  by  the  International  Copyright  Acts,  1844 
to  1886,  shall,  in  the  case  of  a  literary  or  artistic  work  first  produced  in 
one  of  the  foreign  countries  of  the  Copyright  Union  by  an  author  who 
is  not  a  subject  or  citizen  of  any  of  the  said  foreign  countries,  be  limited 
as  follows,  that  is  to  say,  the  author  shall  not  be  entitled  to  take  legal 
proceedings  in  Her  Majesty's  dominions  for  protecting  any  copyright  in 
such  work,  but  the  publisher  of  such  work  shall,  for  the  purpose  of  any 
legal  proceedings  in  Her  Majesty's  dominions  for  protecting  any  copy- 
right in  such  work,  be  deemed  to  be  entitled  to  such  copyright  as  if  he 
were  the  author,  but  without  prejudice  to  the  rights  of  such  author 
and  publisher  as  between  themselves. 

5.  A  literary  or  artistic  work  first  produced  simultaneously  in  two 
or  more  countries  of  the  Copyright  Union  shall  be  deemed  for  the 
purpose  of  copyright  to  have  been  first  produced  in  that  one  of  those 
countries  in  which  the  term  of  copyright  in  the  work  is  shortest. 

6.  Section  six  of  the  International  Copyright  Act,  1852,  shall  not 
apply  to  any  dramatic  piece  to  which  protection  is  extended  by  virtue 
of  this  Order. 

7.  The  Orders  mentioned  in  the  Second  Schedule  to  this  Order  are 
hereby  revoked ; 

Provided  that  neither  such  revocation,  nor  anything  else  in  this 
Order  shall  prejudicially  affect  any  right  acquired  or  accrued  before  the 
commencement  of  this  Order,  by  virtue  of  any  Order  hereby  revoked, 
and  any  person  entitled  to  such  right  shall  continue  entitled  thereto, 
and  to  the  remedies  for  the  same,  in  like  manner  as  if  this  Order  had 
not  been  made. 


en 
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8.  This  Order  shall  be  construed  as  if  it  formed  part  of  the  Inter- 
national Copyright  Act,  1886. 

9.  This  Order  shall  come  into  operation  on  the  sixth  day  of  December, 
one  thousand  eight  hundred  and  eighty-seven,  which  day  is  in  this 
Order  referred  to  as  the  commencement  of  this  Order. 

And  the  Lords  Commissioners  of  Her  Majesty's  Treasury  are  to  give 
the  necessary  orders  herein  accordingly. 

C.  L.  Pekl. 


FIBST  SCHEDULE. 

Copyright  Contention. 

Convention  for  protecting  effectively  and  in  as  uniform  a  manner  as  possible  the 
rights  of  authors  over  their  literary  and  artistic  works.  Made  on  the  fifth  day  of 
September,  one  thousand  eight  hundred  and  eighty-seven,  between  Her  Majesty  the 
Queen  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  Empress  of  India  ;  His 
Majesty  the  German  Emperor,  King  of  Prussia ;  His  Majesty  the  King  of  the 
Belgians ;  Her  Majesty  the  Queen  Begent  of  Spain,  in  the  name  of  His  Catholic- 
Majesty  the  King  of  Spain  ;  the  President  of  the  French  Bepublic ;  the  President 
of  the  Bepublic  of  Haiti  ;  His  Majesty  the  King  of  Italy  ;  the  Federal  Council  of 
the  Swiss  Confederation  ;  His  Highness  the  Bey  of  Tunis. 

[Here  follows  an  English  Translation  of  the  Convention,  with  the  omission  of  the 
formal  beginning  and  end.] 

SECOND  SCHEDULE. 

Orders  in  Council  Revoked. 

Orders  in  Council  of  the  dates  named  below  for  securing  the  privileges  of  copy- 
right in  Her  Majesty's  dominions  to  authors  of  works  of  literature  and  the  fine 
arts  and  dramatic  pieces,  and  musical  compositions,  first  produced  in  the  following 
foreign  countries,  namely  : 


Foreign  Country. 


Prussia 

Saxony  

Brunswick 

The  States  of  the  Thuringian  Union 

Hanover 

Oldenburg 

France 

Anhalt-  Dessau,  and  Anhalt-Bernbourg 

Hamburgh 

Belgium 

Prussia,  Saxony,  Saxe  Weimar 
Spain 

The  States  of  Sardinia  . 
Hesse-Darmstadt  .... 

Italy 

German  Empire     .... 


Date  of  Order. 


27th  August,  1846. 
26th  September,  1846. 
24th  April,  1847. 
10th  August,  1847. 
30th  October,  1847. 
11th  February,  1848. 
10th  January,  1852. 
11th  March,  1853. 

25th  November,  1853,  and  8th  July,  1855. 
8th  February,  1855. 
19th  October,  1855. 

24th  September,   1857,  and   20th  No- 
vember, 1880. 
4th  February,  1861. 
5th  February,  1862. 
9th  September,  1865. 
24th  September,  1886. 


The  Order  in  Council  of  5th  August,  1875,  revoking  the  application  of  section  six 
of  15  and  16  Victoria  and  chapter  12  to  dramatic  pieces  referred  to  in  the  Order  in 
Council  of  10th  January,  1852,  with  respect  to  works  first  published  in  France. 
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Additional  Act  of  Paris. 

Additional  Act  modifying  Articles  2,  3, 5,  7, 12,  20,  and  Numbers  1  and  4 
of  the  Protocols  de  Cldture  of  the  Convention  of  the  §th  September, 
1886. 

[Paris,  May  4,  1896.] 

Art.  1.  The  International  Convention  of  the  9th  September,  1886,  is 
modified  as  follows : 

I.  Art.  2.  The  first  paragraph  of  Art.  2  shall  run  as  follows: 
"  Authors  belonging  to  any  one  of  the  countries  of  the  Union,  or  their 
lawful  representatives,  shall  enjoy  in  the  other  countries  for  their  works, 
whether  unpublished,  or  published  for  the  first  time  in  one  of  those 
countries,  the  rights  which  the  respective  laws  do  now  or  shall  hereafter 
grant  to  nationals." 

A  fifth  paragraph  is  added  in  these  terms :  "  Posthumous  works  are 
included  among  those  to  be  protected." 

II.  Art.  3.  Art.  3  shall  run  as  follows :  "  Authors  not  belonging  to 
one  of  the  countries  of  the  Union,  who  shall  have  published  or  caused 
to  be  published  for  the  first  time  their  literary  or  artistic  works  in  a 
country  which  is  a  party  to  the  Union,  shall  enjoy,  in  respect  of  such 
works,  the  protection  accorded  by  the  Berne  Convention,  and  by  the 
present  Additional  Act." 

III.  Art.  5.  The  first  paragraph  of  Art.  5  shall  run  as  follows: 
"  Authors  belonging  to  any  one  of  the  countries  of  the  Union,  or  their 
lawful  representatives,  shall  enjoy  in  the  other  countries  the  exclusive 
right  of  making  or  authorizing  the  translation  of  their  works  during 
the  entire  period  of  their  right  over  the  original  work.  Nevertheless, 
the  exclusive  right  of  translation  shall  cease  to  exist  if  the  author  shall 
not  have  availed  himself  of  it  during  a  period  of  ten  years  from  the 
date  of  the  first  publication  of  the  original  work,  by  publishing  or 
causing  to  be  published  in  one  of  the  countries  of  the  Union  a  transla- 
tion in  the  language  for  which  protection  is  to  be  claimed." 

IY.  Art.  7.  Art.  7  shall  run  as  follows :  "  Serial  stories,  including 
tales,  published  in  the  newspapers  or  periodicals  of  one  of  the  countries 
of  the  Union,  may  not  be  reproduced,  in  original  or  translation,  in 
the  other  countries  without  the  sanction  of  the  authors  or  of  their 
lawful  representatives. 

"  This  stipulation  shall  apply  equally  to  other  articles  in  newspapers 
or  periodicals,  when  the  authors  or  editors  shall  have  expressly  declared 
in  the  newspaper  or  periodical  itself  in  which  they  shall  have  been 
published  that  the  right  of  reproduction  is  prohibited.  In  the  case  of 
periodicals  it  shall  suffice  if  such  prohibition  be  indicated  in  general 
terms  at  the  beginning  of  each  number. 

"  In  the  absence  of  prohibition,  such  articles  may  be  reproduced  on 
condition  that  the  source  is  acknowledged. 
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"  In  any  case,  the  prohibition  shall  not  apply  to  articles  on 
political  questions,  to  the  news  of  the  day,  or  to  miscellaneous  infor- 
mation." 

Y.  Art.  12.  Art.  12  shall  run  as  follows:  "Pirated  works  may  be 
seized  by  the  competent  authorities  of  the  countries  of  the  Union  where 
the  original  work  is  entitled  to  legal  protection. 

"  The  seizure '  shall  take  place  conformably  to  the  domestic  law  of 
each  State." 

VI.  Art.  20.  The  second  paragraph  of  Art.  20  shall  run  as  follows ; 
""Such  denunciation  shall  be  made  to  the  Government  of  the  Swiss 
Confederation.  It  shall  only  be  effective  as  regards  the  country  making 
it,  the  Convention  remaining  in  full  force  and  effect  for  the  other 
countries  of  the  Union." 

Art.  2.  The  Final  Protocol  annexed  to  the  Convention  of  the  9th 
September,  1886,  is  modified  as  follows  : 

I.  No.  1 .  This  clause  shall  run  as  follows  : 
"  As  regards  Art.  4,  it  is  agreed  as  follows  : 

"  (A)  In  countries  of  the  Union  where  protection  is  accorded  not 
only  to  architectural  plans,  but  also  to  the  architectural  works  them- 
selves, these  works  shall  be  admitted  to  the  benefits  of  the  Berne 
Convention  and  of  the  present  Additional  Act. 

"  (B)  Photographic  works  and  works  produced  by  an  analogous 
process  shall  be  admitted  to  the  benefits  of  these  engagements  in  so  far 
as  the  laws  of  each  State  may  permit,  and  to  the  extent  of  the  protec- 
tion accorded  by  such  laws  to  similar  national  works. 

"  It  is  understood  that  an  authorized  photograph  of  a  work  of  art 
shall  enjoy  legal  protection  in  all  the  countries  of  the  Union,  as  con- 
templated by  the  Berne  Convention  and  by  the  present  Additional  Act, 
for  the  same  period  as  the  principal  right  of  reproduction  of  the  work 
itself  subsists,  and  within  the  limits  of  private  arrangements  between 
those  who  have  legal  rights." 

II.  No.  4.     This  clause  shall  run  as  follows  : 

"  The  common  agreement  contemplated  in  Article  14  of  the  Con- 
vention is  established  as  follows  : 

"The  application  of  the  Berne  Convention  and  of  the  present 
Additional  Act  to  works  which  have  not  fallen  into  the  public  domain 
within  the  country  of  origin  at  the  time  when  these  engagements  come 
into  force,  shall  operate  according  to  such  stipulations  on  this  head  as 
may  be  contained  in  special  Conventions  either  actually  existing  or  to 
be  concluded  hereafter. 

"  In  the  absence  of  such  stipulations  between  any  of  the  countries  of 
the  Union,  the  respective  countries  shall  regulate,  each  for  itself,  by  its 
domestic  legislation,  the  manner  in  which  the  principle  contained  in 
Art.  14  is  to  be  applied. 

"The  stipulations  of  Art.  14  of  the  Berne  Convention  and  of  the 
present  clause  of  the  Final  Protocol  shall  apply  equally  to  the  exclusive 
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right  of  translation,  in  so  far  as  such  right  is  established  by  the  present 
Additional  Act. 

"The  temporary  stipulations  noted  above  shall  be  applicable  to 
countries  which  may  hereafter  accede  to  the  Union. 

Art.  3.  The  countries  of  the  Union  which  are  not  parties  to  the 
present  Additional  Act,  shall  at  any  time  be  allowed  to  accede  thereto 
on  their  request  to  that  effect.  This  stipulation  shall  apply  equally  to 
countries  which  may  hereafter  accede  to  the  Convention  of  the  9th 
September,  1886.  It  will  suffice  for  this  purpose  that  such  accession 
should  be  notified  in  writing  to  the  Swiss  Federal  Council,  who  shall 
in  turn  communicate  it  to  the  other  Governments. 

Art.  4.  The  present  Additional  Act  shall  have  the  same  force  and 
duration  as  the  Convention  of  the  9th  September,  1886.  It  shall  be 
ratified,  and  the  ratifications  shall  be  exchanged  at  Paris,  in  the  manner 
adopted  in  the  case  of  that  Convention,  as  soon  as  possible,  and  within 
the  space  of  one  year  at  the  latest. 

It  shall  come  into  force  as  regards  those  countries  which  shall  have 
ratified  it  three  months  after  such  exchange  of  ratifications. 


Declarations  interpreting  certain  Provisions  of  the  Convention  of 
Berne  of  September  9,  1886,  and  of  the  Additional  Act9  signed 
at  Paris  (a). 

[Paris,  May  4,  1896.] 

1.  By  the  terms  of  paragraph  2  of  Art.  2  of  the  Convention,  the 
protection  granted  by  the  afore-mentioned  Acts  depends  solely  on  the 
accomplishment  in  the  country  of  origin  of  the  work  of  the  conditions 
and  formalities  that  may  be  prescribed  by  the  legislation  of  that 
country.  The  same  rule  applies  to  the  protection  of  the  photographic 
works  mentioned  in  No.  1  (b)  of  the  modified  "  Protocole  de  C16ture." 

2.  By  published  works  must  be  understood  works  actually  published 
in  one  of  the  countries  of  the  Union.  Consequently,  the  representation 
of  a  dramatic  or  dramatico-musical  work,  the  performance  of  a  musical 
work,  the  exhibition  of  a  work  of  art,  do  not  constitute  publication  in 
the  sense  of  the  afore-mentioned  Acts. 

8.  The  adaptation  of  a  novel  into  a  play,  or  of  a  play  into  a  novel, 
comes  under  the  stipulations  of  Art.  10.  The  countries  of  the  Union 
which  are  not  parties  to  the  present  Declaration  shall  be  allowed  to 
accede  thereto  at  any  time  on  their  request  to  that  effect.  The  same 
rule  shall  apply  to  countries  which  may  accede  either  to  the  Convention 
of  the  9th  September,  1886,  or  to  this  Convention,  or  to  the  Additional 
Act  of  the  4th  May,  1896.  It  will  be  sufficient  for  this  purpose  if  a 
notification  be  addressed  in  writing  to  the  Swiss  Federal  Council,  who 
will,  in  turn,  notify  this  accession  to  the  other  Governments. 

{a)  This  is  the  "Interpretative  Clause"  not  ratified  by  Great  Britain. 
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Consequently,  it  stall  not  be  necessary  that  a  work  which  has  obtained 
legal  protection  in  one  country  should  bo  registered,  or  copies  thereof 
deposited  in  the  other  country  in  order  that  the  remedies  against 
infringement  may  be  obtained  which  are  granted  in  the  other  country 
to  works  first  published  there. 

In  the  dominions  of  the  Hungarian  drown  the  enjoyment  of  these 
rights  is  subject,  however,  to  the  accomplishment  of  the  conditions  and 
formalities  prescribed  by  the  laws  and  regulations  both  of  Great 
Britain  and  of  Hungary. 

Art.  6.  In  order  that  the  authors  of  works  protected  by  the  present 
Convention  shall,  in  the  absence  of  proof  to  the  contrary,  be  considered 
as  such,  and  be,  consequently,  admitted  to  institute  proceedings  in 
respect  of  the  infringement  of  copyright  before  the  courts  of  the  other 
State,  it  will  suffice  that  their  name  be  indicated  on  the  work  in  the 
accustomed  manner. 

The  Tribunals  may,  however,  in  case  of  doubt,  require  the  production 
of  such  further  evidence  as  may  be  required  by  the  laws  of  the  respective 
countries. 

For  anonymous  or  pseudonymous  works,  the  publisher  whose  name  is 
indicated  on  the  work  is  entitled  to  protect  the  rights  belonging  to  the 
author.  He  is,  without  other  proof,  reputed  the  legal  representative  of 
the  anonymous  or  pseudonymous  author,  until  the  latter  or  his  legal 
representative  has  declared  and  proved  his  rights. 

Art.  7.  The  provisions  of  the  present  Convention  cannot  in  any  way 
derogate  from  the  right  of  each  of  the  High  Contracting  Parties  to 
control,  or  to  prohibit  by  measures  of  domestic  legislation  or  police, 
the  circulation,  representation,  exhibition,  or  sale  of  any  book  or 
production. 

Each  of  the  High  Contracting  Parties  reserves  also  its  right  to  pro- 
hibit the  importation  into  its  own  territory  of  works  which,  according 
to  its  internal  laws,  or  to  the  stipulations  of  treaties  with  other  States, 
are  or  may  be  declared  to  be  illicit  reproductions. 

Art.  8.  The  provisions  of  the  present  Convention  shall  be  applied  to 
literary  or  artistic  works  produced  prior  to  the  date  of  its  coming  into 
effect,  subject,  however,  to  the  limitations  prescribed  by  the  following 
regulations-; 

(a)  In  the  Austro- Hungarian  Monarchy — 

Copies  completed  before  the  coming  into  force  of  the  present 
Convention,  the  production  of  which  has  been  hitherto  allowed, 
can  also  be  circulated  in  future. 

In  the  same  manner,  appliances  for  the  reproduction  of  works, 
such  as  stereotypes,  wood  blocks,  and  ongraved  plates  of  every  descrip- 
tion, such  as  lithographers'  stones,  if  their  production  has  not 
hitherto  been  prohibited,  may  continue  to  be  used  during  a  period 
of  four  years  from  the  coming  into  force  of  the  present  Convention. 
The  distribution  of  such  copies,  and  the  use  of  the  said  appliance, 
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is  however,  only  permitted  if  an  inventory  of  the  said  copies  and 
appliances  is  taken  by  the  Government  in  question,  in  consequence 
of  an  application  of  the  interested  party,twithin  three  months  from 
the  coming  into  force  of  the  present  Convention,  and  if  these 
copies  and  appliances  are  marked  with  a  special  stamp. 

Dramatic  and  dramatico-musical  works,  or  musical  compositions 
legally  performed  before  the  coming  into  force  of  the  present  Con- 
vention, can  also  be  performed  in  the  future. 
(6)  In  the  United  Kingdom  of  Great  Britain  and  Ireland — 

The  author  and  publisher  of  any  literary  or  artistic  work  first 
produced  before  the  date  at  which  this  Convention  comes  into  effect 
shall  be  entitled  to  all  legal  remedies  against  infringement ;  pro- 
vided that  where  any  person  has,  before  the  date  of  the  publication 
of  the  Order  in  Council  putting  this  Convention  into  effect,  law- 
fully produced  any  work  in  the  United  Kingdom,  any  rights  or 
interest  arising  from  or  in  connection  with  such  production,  which 
are  subsisting  and  valuable  at  the  said  date,  shall  not  be  diminished 
or  prejudiced. 
Art.  9.  The  provisions  of  the  present  Convention  shall  apply  to  all  the 
colonies  and  foreign  possessions  of  Her  Britannic  Majesty,  excepting  to 
those  hereinafter  named,  that  is  to  say,  except  to — 

India,  the  Dominion  of  Canada,  Newfoundland,  the  Cape,  Natal,  New 
South  Wales,  Victoria,  Queensland,  Tasmania,  South  Australia,  Western 
Australia,  New  Zealand. 

Provided  always  that  the  provisions  of  the  present  Convention  shall 
apply  to  any  of  the  above-named  colonies  or  foreign  possessions  on 
whose  behalf  notice  to  that  effect  shall  have  been  given  by  Her 
Britannic  Majesty's  Representative  at  the  Court  of  His  Imperial  and 
Royal  Apostolic  Majesty,  within  two  years  from  the  date  of  the 
exchange  of  ratifications  of  the  present  Convention. 

Art.  10.  The  present  Convention  shall  remain  in  force  for  ten  years 
from  the  day  on  which  the  ratifications  are  exchanged :  and  in  case 
neither  of  the  two  High  Contracting  Parties  shall  have  given  notice 
twelve  months  before  the  expiration  of  the  said  period  of  ten  years  of 
their  intention  of  terminating  the  present  Convention,  it  shall  remain  in 
force  until  the  expiration  of  one  year  from  the  day  on  which  either  of 
the  High  Contracting  Parties  shall  have  given  such  notice. 

Her  Britannic  Majesty's  Government  shall  also  have  the  right  to 
denounce  the  Convention  in  the  same  manner,  on  behalf  of  any  of  the 
colonies  or  foreign  possessions  mentioned  in  Art.  9,  separately. 

Art.  11.  The  present  Convention  shall  be  ratified,  and  the  ratifications 
shal  be  exchanged  at  Vienna  as  soon  as  possible.     It  shall  come  into 
effect  ten  days  after  its  publication  in  conformity  with  the  forms  pre- 
scribed by  the  laws  of  the  High  Contracting  Parties  respectively. 
In  witness  whereof,  <fcc. 
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Regulations  fob  Execution  (Great  Britain). 

Order  in  Council. 

[Windsor,  April  30,  1894.] 

1.  -The  Convention  as  set  forth  in  the  first  schedule  to  this  Order 
shall,  as  from  the  commencement  of  this  Order  and  subject  to  Clause  5 
of  this  Order,  have  fall  effect  throughout  Her  Majesty's  dominions, 
and  all  persons  are  enjoined  to  observe  the  same. 

2.  The  author  of  a  literary  or  artistic  work,  which,  on  or  after  the 
commencement  of  this  Order  is  first  produced  in  the  Austro-IIniigarian 
Monarchy,  shall,  subject  as  in  this  Order  and  in  the  International  Copy- 
right Acts,  1844  to  •  1886,  mentioned,  have  as  respects  that  work, 
throughout  Her  Majesty's  dominions,  but  subject  to  the  exceptions 
specified  in  Clause  5  of  this  Order,  the  same  right  of  copyright,  in- 
cluding any  right  capable  of  being  conferred  by  an  Order  in  Council 
under  section  two  or  section  five  of  the  International  Copyright  Act, 
1 844,  or  under  any  other  enactment,  as  if  the  work  had  been  first  pro- 
duced in  the  United  Kingdom,  and  shall  have  such  right  during  the 
same  period. 

Provided  that  the  author  of  a  literary  or  artistic  work  shall  not  have 
any  greater  right  or  longer  term  of  copyright  therein  than  that  which 
he  enjoys  in  the  country  in  which  the  work  is  first  produced. 

The  author  of  any  literary  or  artistic  work  first  produced  before  the 
commencement  of  this  Order  shall  have  the  rights  and  remedies  to 
which  he  is  entitled  under  section  six  of  the  International  Copyright 
Act,  1886. 

3.  Section  six  of  the  International  Copyright  Act,  1852,  shall  not 
apply  to  any  dramatic  piece  to  which  protection  is  extended  by  virtue 
of  this  Order. 

4.  This  Order  shall  be  construed  as  if  it  formed  part  of  the  Inter- 
national Copyright  Act,  1886. 

5.  This  Order  shall  apply  to  all  the  colonies  and  foreign  possessions 
of  Her  Majesty,  excepting  to  those  hereinafter  named,  that  is  to  say, 
except  to— 

India,  the  Dominion  of  Canada,  Newfoundland,  the  Cape,  Natal, 
New  South  Wales,  Victoria,  Queensland,  Tasmania,  South  Australia, 
Western  Australia,  New  Zealand. 

Provided  nevertheless  that  the  provisions  of  this  Order  may  be  applied 
by  further  Order  to  any  of  the  above-named  colonies  or  foreign  posses- 
sions on  whose  behalf  notice  to  the  effect  indicated  in  Art.  9  of  the 
Convention  shall  be  given. 

6.  This  Order  shall  come  into  operation  on  the  11th  day  of  May, 
1894,  which  day  is  in  this  Order  referred  to  as  the  commencement  of 
this  Order. 
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Order  in  Council. 

[Osborne  House,  Isle  of  Wight,  February  2,  1895.] 

.  .  .  Whereas  by  Clause  5  of  the  Order  in  Council,  dated  the  30th  day  of 
April,  1894,  it  was  provided  that  the  said  Order  should  apply  to  all  the 
colonies  and  foreign  possessions  of  Her  Majesty,  excepting  to  those 
named  in  the  said  clause,  but  that  nevertheless  the  provisions  of  the 
said  Order  might  be  applied  by  further  Order  to  any  colonies  or  foreign 
possessions  named  in  the  said  clause  on  whose  behalf  notice  to  the  effect 
indicated  in  Art.  9  of  the  said  Convention  should  be  duly  given : 

And  whereas  the  colonies  of  Newfoundland,  Natal,  Victoria,  Queens- 
land, South  Australia,  Western  Australia,  and  New  Zealand,  being 
some  of  the  colonies  excepted  from  the  operation  of  the  said  Order, 
have  severally  expressed  a  wish  that  the  said  Convention  may  be  made 
applicable  to  them,  and  the  notice  required  by  Art.  9  of  the  said  Con 
vention  has  been  duly  given  on  behalf  of  the  above-named  colonies  by 
Her  Majesty's  representatives  at  the  court  of  His  Imperial  and  Royal 
Apostolic  Majesty:  Now,  therefore,  Her  Majesty,  by  and  with  the 
advice  of  Her  Privy  Council,  and  by  virtue  of  the  authority  committed 
to  Her  by  the  International  Copyright  Acts,  1844  to  1886,  and  of  the 
proviso  in  Clause  5  of  the  said  Order  of  the  30th  day  of  April,  1894, 
and  Art.  9  of  the  said  Convention,  doth  order,  and  it  is  hereby  ordered, 
that  the  provisions  of  the  said  Order  of  the  30th  day  of  April,  1894, 
shall  apply,  and  the  same  are  applied  accordingly  to  the  following 
colonies,  that  is  to  say :  Newfoundland,  Natal,  Victoria,  Queensland, 
South  Australia,  Western  Australia,  New  Zealand.  This  Order  shall 
come  into  operation  on  and  from  the  date  hereof. 

Order  in  Council. 

[Windsor,  May  11,  1895.] 

The  text  of  this  Order  is  the  same  as  that  of  the  foregoing  Order  in 
Council :  it  concerns  only  the  British  possessions  of  India. 
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88  <fc  89  Vict.  c.  53  (Imperial). 

An  Act  to  give  effect  to  an  Act  of  the  Parliament  of  the  Dominion  of 

Canada  respecting  Copyright. 

[2nd  August,  1875.] 

Whereas  by  an  Order  of  Her  Majesty  in  Council,  dated  the  7th  day 
of  July,  1808,  it  was  ordered  that  all  prohibitions  contained  in  Acts  in 
the  Imperial  Parliament  against  the  importing  into  the  Province  of 
Canada,  or  against  the  selling,  letting  out  to  hire,  exposing  for  sale 
or  hire,  or  possessing  therein  foreign  reprints  of  books  first  composed, 
written,  printed,  or  published  in  the  United  Kingdom,  and  entitled  to 
copyright  therein,  should  be  suspended  so  far  as  regarded  Canada : 

And  whereas  the  Senate  and  House  of  Commons  of  Canada  did,  in 
the  second  session  of  the  third  Parliament  of  the  Dominion  of  Canada, 
held  in  the  thirty-eighth  year  of  Her  Majesty's  reign,  pass  a  Bill 
intituled  "  An  Act  respecting  Copyrights,"  which  Bill  has  been  reserved 
by  the  Governor-General  for  the  signification  of  Her  Majesty's  pleasure 
thereon  : 

And  whereas  by  the  said  reserved  Bill  provision  is  made,  subject  to 
such  conditions  as  in  the  said  Bill  are  mentioned,  for  securing  in 
Canada  the  rights  of  authors  in  respect  of  matters  of  copyright,  and 
for  prohibiting  the  importation  into  Canada  of  any  work  for  which 
copyright  under  the  said  reserved  Bill  has  been  secured ;  and  whereas 
doubts  have  arisen  whether  the  said  reserved  Bill  may  not  be  repugnant 
to  the  said  Order  in  Council,  and  it  is  expedient  to  remove  such  doubts 
and  to  confirm  the  said  Bill : 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows : 

1.  This  Act  may  be  cited  for  all  purposes  as  the  Canada  Copyright 
Act,  1875. 

2.  In  the  construction  of  this  Act  the  words  "  book"  and  "  copyright" 
shall  have  respectively  the  same  meaning  as  in  the  Act  of  the  fifth  and 
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sixth  years  of  Her  Majesty's  reign,  chapter  forty-five,  intituled  "An 
Act  to  amend  the  Law  of  Copyright." 

3.  It  shall  be  lawful  for  Her  Majesty  in  Council  to  assent  to  the  said  Her  Majesty 
reserved  Bill  as  contained  in  the  schedule  to  this  Act  annexed,  and  if  j^BUl  in* t0 
Her  Majesty  shall  be  pleased  to  signify  Her  assent  thereto,  the  said  Bill  schedule, 
shall  come  into  operation  at  such  time  and  in  such  manner  as  Her  Majesty 

may  by  Order  in  Council  direct;  anything  in  the  Act  of  the  twenty- 
eighth  and  twenty-ninth  years  of  the  reign  of  Her  Majesty,  chapter 
ninety-three,  or  in  any  other  Act  to  the  contrary  notwithstanding. 

4.  "Where  any  book  in  which,  at  the  time  when  the  said  reserved  Bill  Colonial  re- 
comes  into  operation,  there  is  copyright  in  the  United  Kingdom,  or  any  £eTmported 
book  in  which  thereafter  there  shall  be  such  copyright,  becomes  entitled  into  United 
to  copyright  in  Canada  in  pursuance  of  the  provisions  of  the  said       g  om" 
reserved  Bill,  it  shall  be  unlawful  for  any  person  not  being  the  owner, 

in  the  United  Kingdom,  of  the  copyright  in  such  book,  or  some  person 
authorized  by  him,  to  import  into  the  United  Kingdom  any  copies  of 
such  book  reprinted  or  republished  in  Canada ;  and  for  the  purposes  of 
such  importation  the  seventeenth  section  of  the  said  Act  of  the  fifth 
and  sixth  years  of  the  reign  of  Her  Majesty,  chapter  forty-five,  shall 
apply  to  all  such  books  in  the  same  manner  as  if  they  had  been 
reprinted  out  of  the  British  Dominions. 

5.  The  said  Order  in  Council,  dated  the  seventh  day  of  July,  one  Order  in 
thousand  eight  hundred  and  sixty-eight,  shall  continue  in  force  60  far  juiy^Jggg  to 
as  relates  to  books  which  are  not  entitled  to  copyright  for  the  time  continue  in 
being  in  pursuance  of  the  said  reserved  Bill.  t^^AcL* 


SCHEDULE  (a). 

Revised  Statutes  of  Canada,  1886,  Chap.  62. 
49  Vict.  c.  4. 
An  Act  respecting  Copyright  (b). 
Her  Majesty,  by  and  with  the  advice  and  consent  of  the  Senate  and 
House  of  Commons  of  Canada,  enacts  as  follows : 

Short  Title. 

1.  This  Act  may  be  cited  as  "  The  Copyright  Act,"  38  Vict.  c.  88,  s.  31 .  Short  title. 

Interpretation. 

2.  In  this  Act,  unless  the  context  otherwise  requires, —  Interpreta- 

(a)  The  expression  "  the  Minister "  means  the  Minister  of  Agri-  tlon* 
i'  "Minister." 

culture ; 

(a)  This  Schedule  contained  the  text  of  the  Canadian  Act  of  1875,  but  this  Act 
has  been  repealed  and  replaced  by  the  Act  of  1886  next  set  out. 

(b)  This  Act  is  substantially  the  same  as  the  Canadian  Act  of  April  8,  1875 
(38  Vict.  c.  88),  and  the  references  at  the  end  of  the  various  sections  are  to  cor- 
responding sections  of  that  Act, 
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"  Depart- 
ment." 

"  Legal  repre- 
sentatives." 
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(6)  The  expression  "The  Department"  means  the  Department  of 
Agriculture ; 

(c)  The  expression  "  legal  representatives  "  includes  heira,  executors, 
administrators  and  assigns,  or  other  legal  representatives. 


Registers  of  Copyrights. 
Minister  of  3.  The  Minister  of  Agriculture  shall  cause  to  be  kept,  at  the  Depart- 

to^^regls-  ment  of  A*™*1*"1**  books  to  **  a*11***  the  "  Registers  of  Copyrights/ 
tern  of  in  which  proprietors  of  literary,  scientific,  and  artistic  works  or  compo- 

copyright*.      anions,  may  have  the  same  registered  in  accordance  with  the  provisions 
of  this  Act.     38  Vict.  c.  88,  s.  1. 


Who  may 
obtain  copy- 
rights. 


Translation*. 

Term  of 
copyright. 


Condition  for 

obtaining 

copyright. 


Proviso. 


Exception  as 
to  immoral 
works,  &c. 

Copyright  in 
Canada  of 
British  copy- 
right works — 
on  what  con- 
ditions 
obtainable. 

Proviso. 


Subjects  of  Copyright  and  Conditions  to  be  Complied  with. 

4.  Any  person  domiciled  in  Canada  or  in  any  part  of  the  British 
possessions,  or  any  citizen  of  any  country  which  has  an  Internationa] 
Copyright  Treaty  with  the  United  Kingdom,  who  is  the  author  of  any 
book,  map,  chart,  or  musical  composition,  or  of  any  original  painting, 
drawing,  statue,  sculpture,  or  photograph,  or  who  invents,  designs, 
etches,  engraves  or  causes  to  be  engraved,  etched  or  made  from  his  own 
design,  any  print  or  engraving,  and  the  legal  representatives  of  such 
person  or  citizen,  shall  have  the  sole  and  exclusive  right  and  liberty  of 
printing,  reprinting,  publishing,  reproducing,  and  vending  such  literary, 
scientific,  or  artistic  works  or  compositions,  in  whole  or  in  part  and  of 
allowing  translations  to  be  printed  or  reprinted  and  sold,  of  such  literary 
works  from  one  language  into  other  languages,  for  the  term  of  twenty- 
eight  years,  from  the  time  of  recording  the  copyright  thereof  in  the 
manner  hereinafter  directed.     38  Vict.  c.  88,  s.  4,  part, 

5.  The  condition  for  obtaining  such  copyright  shall  be  that  the  said 
literary,  scientific,  or  artistic  works  shall  be  printed  and  published,  or 
reprinted  and  republished  in  Canada,  or  in  the  case  of  works  of  art  that 
they  shall  be  produced  or  reproduced  in  Canada,  whether  they  are  so 
published  or  produced  for  the  first  time,  or  contemporaneously  with  or 
subsequently  to  publication  or  production  elsewhere;  but  in  no  case 
shall  the  said  sole  and  exclusive  right  and  liberty  in  Canada  continue  to 
exist  after  it  has  expired  elsewhere : 

(2)  No*  immoral,  licentious,  irreligious,  or  treasonable  or  seditious 
literary,  scientific,  or  artistic  work,  shall  be  the  legitimate  subject  of 
such  registration  or  copyright.     88  Vict.  c.  88,  s.  4,  part. 

6.  Every  work  of  which  the  copyright  has  been  granted  and  is  sub- 
sisting in  the  United  Kingdom,  and  copyright  of  which  is  not  secured 
or  subsisting  in  Canada,  under  any  Act  of  the  Parliament  of  Canada,  or 
of  the  legislature  of  the  late  Province  of  Canada,  or  of  the  legislature 
of  any  of  the  Provinces  forming  part  of  Canada,  shall,  when  printed 
and  published,  or  reprinted  and  republished  in  Canada,  be  entitled  to 
copyright  under  this  Act ;  but  nothing  in  this  Act  shall  be  held  to 
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prohibit  the  importation  from  the  United  Kingdom  of  copies  of  any 
such  work  lawfully  printed  there  : 

(2)  If  any  such  copyright  work  is  reprinted  subsequently  to  its  pub-  As  to  foreign 
lication  in  the  United  Kingdom,  any  person  who  has,  previously  to  the  J^^'beforo 
date  of  entry  of  such  work  upon  the  registers  of  copyright,  imported  copyright  is 
any  foreign  reprints,  may  dispose  of  such  reprints  by  sale  or  otherwise ;  £^cto.d  m 
but  the  burden  of  proof  of  establishing  the  extent  and  regularity  of  the 
transaction  shall,  in  such  case,  be  upon  such  person.   38  Vict.  c.  88,  s.  15. 

7.  Any  literary  work,  intended  to  be  published  in  pamphlet  or  book  Registration 
form,  but  which  is  first  published  in  separate  articles  in  a  newspaper  or  pubHghed  ?/ 
periodical,  may  be  registered  under  this  Act  while  it  is  so  preliminarily  separate 
published,  if  the  title  of  the  manuscript  and  a  short  analysis  of  the  arti.c1®8  iu  ft 
work  are  deposited  at  the  department,  and  if  every  separate  article  so 
published  is  preceded  by  the  words  "  Registered  in  accordance  with  the 
Copyright  Act,"  but  the  work,  when  published  in  book  or  pamphlet 

form,  shall  be  subject,  also,  to  the  other  requirements  of  this  Act. 
38  Vict.  c.  88,  s.  10,  part. 

8.  If  a  book  is  published  anonymously,  it  shall  be  sufficient  to  enter  Anonymous 
it  in  the  name  of  the  first  publisher  thereof,  either  on  behalf  of  the  un-  ^.^^  be 
named  author  or  on  behalf  of  such  first  publisher,  as  the  case  may  be.  the  name  of 
88  Vict.  c.  88,  s.  25.  SS^*" 

9.  No  person  shall  be  entitled  to  the  benefit  of  this  Act  unless  he  jwosit  0f 
has  deposited  at  the  department  two  copies  of  such  book,  map,  chart,  copies,  &c., 
musical  composition,  photograph,  print,  cut  or  engraving,  and  in  the  department, 
case  of   paintings,  drawings,  statuary  and  sculpture,   unless  he  has 
furnished  a  written  description  of  such  works  of  art ;  and  the  Minister 

shall  cause  the  copyright  of  the  same  to  be  recorded  forthwith  in  a  book  Record  of 
to  be  kept  for  that  purpose,  in  the  manner  adopted  by  him,  or  prescribed  copyright, 
by  the  rules  and  forms  made,  from  time  to  time,  as  herein  provided. 
88  Vict.  c.  88,  s.  7. 

10.  The  Minister  shall  cause  one  of  such  two  copies  of  such  book,  map,  Copies  to  be 
chart,  musical  composition,  photograph,  print,  cut  or  engraving,  to  be  ?®IJt  to  the 
deposited  in  the  Library  of  the  Parliament  of  Canada.  38  Vict.  c.  88,  p.  8.  Parliament. 

11.  It  shall  not  be  requisite  to  deliver  any  printed  copy  of  the  second  As  to  second 
or  of  any  subsequent  edition  of  any  book  unless  the  same  contains  very  ^nTed?- 
important  alterations  or  additions.     38  Vict.  c.  88,  s.  26.  tions. 

12.  No  person  shall  be  entitled  to  the  benefit  of  this  Act  unless  he  Notice  of 
gives  information  of  the  copyright  being  secured,  by  causing  to  be  in-  j^J^^  to 
sorted  in  the  several  copies  of  every  edition  published  during  the  term  the  work, 
secured,  on  the  title-page,  or  on  the  page  immediately  following,  if  it  is 

a  book,— or  if  it  is  a  map,  chart,  musical  composition,  print,  cut, 
engraving  or  photograph,  by  causing  to  be  impressed  on  the  face 
thereof,  or  if  it  is  a  volume  of  maps,  charts,  music,  engravings  or 
photographs,  upon  the  title-page  or  frontispiece  thereof,  the  following 
words,  that  is  to  say  :  "  Entered  according  to  Act  of  the  Parliament  of  Form. 
Canada,  in  the  year  ,  by  A.  B.,  at  the  Department  of  Agriculture  * ; 
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but  as  regards  paintings,  drawings,  statuary  and  sculptures,  the  signa- 
ture of  the  artist  shall  be  deemed  a  sufficient  notice  of  such  proprietor- 
ship.    38  Vict.  c.  88,  s.  1). 

13.  The  author  of  any  literary,  scientific,  or  artistic  work,  or  his 
legal  representatives,  may,  pending  the  publication  or  republication 
thereof  in  Canada,  obtain  an  interim  copyright  therefor  by  depositing 
at  the  department  a  copy  of  the  title  or  a  designation  of  such  work, 
intended  for  publication  or  republication  in  Canada — which  title  or 
designation  shall  be  registered  in  an  interim  copyright  register  at  the 
said  department — to  secure  to  such  author  aforesaid  or  his  legal  repre- 
sentatives the  exclusive  rights  recognized  by  this  Act,  previous  to 
publication  or  republication  in  Canada ;  but  such  interim  registration 
shall  not  endure  for  more  than  one  month  from  the  date  of  the  original 
publication  elsewhere,  within  which  period  the  work  t>hall  be  printed  or 
reprinted  and  published  in  Canada : 

(2)  In  every  case  of  interim  registration  in  this  Act  the  author  or 
his  legal  representatives  shall  cause  notice  of  such  registration  to  be 
inserted  once  in  the  "  Canada  Gazette."     38  Vict.  c.  88,  s.  10,  part. 

14.  The  application  for  the  registration  of  an  interim  copyright,  of  a 
temporary  copyright,  and  of  a  copyright  may  be  made  in  the  name  of 
the  author  or  of  his  legal  representatives,  by  any  person  purporting  to 
be  the  agent  of  such  author  or  legal  representatives ;  and  any  damage 
caused  by  a  fraudulent  or  an  erroneous  assumption  of  such  authority 
shall  be  recoverable  in  any  court  of  competent  jurisdiction.  38  Vict, 
c.  88,  s.  23,  part. 

Assignments  and  Reneuxtls. 

15.  The  right  of  an  author  of  a  literary,  scientific,  or  artistic  work  to 
obtain  a  copyright,  and  the  copyright  when  obtained,  shall  be  assign- 
able in  law,  either  as  to  the  whole  interest  or  any  part  thereof,  by  an 
instrument  in  writing,  made  in  duplicate,  and  which  shall  be  registered 
at  the  department  on  production  of  both  duplicates  and  payment  of  the 
fee  hereinafter  mentioned : 

(2)  One  of  the  duplicates  shall  be  retained  at  the  department,  and  the 
other  shall  be  returned,  with  a  certificate  of  registration,  to  the  person 
depositing  it.     38  Vict.  c.  88,  s.  18. 

16.  Whenever  the  author  of  a  literary,  scientific,  or  artistic  work  or 
composition  which  may  be  the  subject  of  copyright,  has  executed  the 
same  for  another  person  or  has  sold  the  same  to  another  person  for  due 
consideration,  such  author  shall  not  be  entitled  to  obtain  or  to  retain 
the  proprietorship  of  such  copyright,  which  is,  by  the  said  transaction, 
virtually  transferred  to  the  purchaser  ;  and  such  purchaser  may  avail 
himself  of  such  privilege,  unless  a  reserve  of  the  privilege  is  specially 
made  by  the  author  or  artist  in  a  deed  duly  executed.  38  Vict.  c.  80, 
s.  16. 

17.  If,  at  the  expiration  of  the  said  term  of  twenty-eight  years,  the 
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author  or  any  of  the  authors  (when  the  work  has  been  originally  com-  copyright, 
posed  and  made  by  more  than  one  person)  is  still  living,  or  if  such  and  on  what 
author  is  dead  and  has  left  a  widow  or  a  child,  or  children  living,  the  condition*. 
same  sole  and  exclusive  right  and  liberty  shall  be  continued  to  such 
author,  or  to  such  authors  still  living,  or,  if  dead,  then  to  such  widow 
and  child,  or  children,  as  the  case  may  be,  for  the  further  term  of  four- 
teen years ;  but  in  such  case,  within  one  year  after  the  expiration  of 
such  term  of  twenty-eight  years,  the  title  of  the  work  secured  shall  be  Title  to  bo 
a  second  time  registered,  and  all  other  regulations  herein  required  to  be  j**™  ^*18" 
observed  in  regard  to  original  copyrights  shall  be  complied  with  in 
respect  to  such  renewed  copyright.     38  Vict.  c.  88,  s.  5. 

18.  In  all  cases  of  renewal  of  copyright  under  this  Act  the  author  Record  of 
or  proprietor  shall,  within  two  months  from  the  date  of  such  renewal,  pybjjghed. 
cause  notice  of  such  registration  thereof  to  be  published  once  in  the 

"  Canada  Gazette."     38  Vict.  c.  88,  s.  6. 

Conflicting  Claims  to  Copyright. 

19.  In  case  of  any  person  making  application  to  register  as  his  own  Case*  of  con- 
the  copyright  of  a  literary,  scientific,  or  artistic  work  already  registered  {|jc^J£^a ""8  " 
in  the  name  of  another  person,  or  in  case  of  simultaneous  conflicting  copyright  to 
applications,  or  of  an  application  made  by  any  person  other  than  the  he  ^"ed 
person  entered  as  proprietor  of  a  registered  copyright  to  cancel  the  petent  court, 
said  copyright,  the  person  so  applying  shall  be  notified  by  the  Minister 

that  the  question  is  one  for  the  decision  of  a  court  of  competent  juris- 
diction, and  no  further  proceedings  shall  be  had  or  taken  by  the 
Minister  concerning  the  application  until  a  judgment  is  produced 
maintaining,  cancelling,  or  otherwise  deciding  the  matter  : 

(2)  Such  registration,  cancellation,  or  adjustment  of  the  paid  right  Action  on 
shall  then  be  made  by  the  Minister  in  accordance  with  such  decision.  decision. 
38  Vict.  c.  88,  s.  19. 

Infringement  of  Copyright. 

20.  Every  person  who,  without  the  consent  of  the  author  or  lawful  Liability  of 
proprietor  thereof  first  obtained,  prints  or  publishes,  or  causes  to  be  i^J}1^1"1114" 
printed  or  published,  any  manuscript  not  previously  printed  in  Canada  without 

or  elsewhere,  shall  be  liable  to  the  author  or  proprietor  for  all  damages  ^J^,J 
occasioned  by  such  publication,  and  the  same  shall  be  recoverable  in 
any  court  of  competent  jurisdiction.     88  Vict.  c.  88,  s.  3. 

Licences  to  Republish. 

21.  If  a  work  copyrighted  in  Canada  becomes  out  of  print,  a  com-  Provision  for 
plaint  may  be  lodged  by  any  person  with  the  Minister,  who,  on  the  copyrfrfited0 
fact  being  ascertained  to  his  satisfaction,  shall  notify  the  owner  of  the  work  being 
copyright  of  the  complaint  and  of  the  fact ;  and  if,  within  a  reasonable  ou  °  pnn  ' 
time,  no  remedy  is  applied  by  such  owner,  the  Minister  may  grant  a  pjjj^if  &Ci 
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licence  to  any  person  to  publish  a  new  edition  or  to  import  the  work, 
specifying  the  number  of  copies  and  the  royalty  to  be  paid  on  each  to 
the  owner  of  the  copyright.    38  Vict.  c.  88,  s.  22. 


Fees  payable 
under  this 
Act 


On  office 
copies. 


Fees  to  be 
in  full  for  all 
services. 

To  form  part 
of  Consoli- 
dated  Re- 
venue Fund. 

No  exemp- 
tion from 
payment  of 
fees. 


Fees. 

22.  The  following  fees  shall  be  paid  to  the  Minister  before  an  appli- 
cation for  any  of  the  purposes  herein  mentioned  is  received,  that  is  to 
say: 

On  registering  a  copyright $1 .00 

On  registering  an  interim  copyright  .0.50 

On  registering  a  temporary  copyright .  0.50 

On  registering  an  assignment       ....       1.00 
For  a  certified  copy  of  registration  .0.50 

On  registering  any  decision  of  a  court  of  justice, 

for  every  folio 0.50 

For  office  copies  of  documents  not  above  mentioned,  the  following 
charges  shall  be  made : 

For  every  single  or  first  folio,  certified  copy .         .    $0.50 
For  every  subsequent  hundred  words  (fractions 
under  or  not  exceeding  fifty,  not  being  counted 
and  over  fifty  being  counted  for  one  hundred)  .      0.25 

(2)  The  said  fees  shall  be  in  full  of  all  services  performed  under  this 
Act  by  the  Minister  or  by  any  person  employed  by  him  under  this 
Act: 

(3)  All  fees  received  under  this  Act  shall  be  paid  over  to  the  Minister 
of  Finance  and  Receiver-General,  and  shall  form  part  of  the  Consoli- 
dated Revenue  Fund  of  Canada: 

(4)  No  person  shall  be  exempt  from  the  payment  of  any  fee  or 
charge  payable  in  respect  of  any  services  performed  under  this  Act 
for  such  person,  and  no  fee  paid  shall  be  returned  to  the  person  who 
paid  it.     38  Vict.  c.  88,  s.  28. 


Proviso :  as  to 
scenery,  &c. 


As  to  news- 
papers, &c., 
containing 
portions  of 
British  copy- 
right works. 

Clericnl 
errors,  how 
corrected. 


General  Provisions. 

23.  Nothing  herein  contained  shall  prejudice  the  right  of  any  person 
to  represent  any  scene  or  object,  notwithstanding  that  there  may  be 
copyright  in  some  other  representation  of  such  scene  or  object.  38  Vict, 
c.  88,  s.  14. 

24.  Newspapers  and  magazines  published  in  foreign  countries,  and 
which  contain,  together  with  foreign  original  matter,  portions  of  British 
copyright  works  republished  with  the  consent  of  the  author  or  his  legal 
representatives,  or  under  the  law  of  the  country  where  such  copyright 
exists,  may  be  imported  into  Canada.     38  Vict.  c.  88,  s.  10,  part. 

25.  Clerical  errors  which  occur  in  the  framing  or  copying  of  any 
instrument  drawn  by  any  officer  or  employee  in  or  of  the  department 
shall    not    be  construed  as  invalidating  such  instrument,  but  when 
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discovered  tl^py  may  be  corrected  under  the  authority  of  the  Minister. 
38  Vict.  c.  88,  s.  20. 

26.  All  copies  or  extracts  certified  from  the  department  shall  be  Certified 
received  in  evidence,  without  further  proof  and  without  production  of  c°Pies  and 
the  originals.     88  Vict.  c.  88,  s.  21.  their  effect. 

27.  The  Minister  may,  from  time  to  time,  subject  to  the  approval  of  Minister  to 
the  Governor  in  Council,  make  such  rules  and  regulations,  and  prescribe  fo^1")^ 
such  forms,  as  appear  to  him  necessary  and  expedient  for  the  purposes  Their  effect 
of  this  Act ;  and  such  regulations  and  forms,  circulated  in  print  for  the 

use  of  the  public,  shall  be  deemed  to  be  correct  for  the  purposes  of  this 
Act ;  and  all  documents,  executed  and  accepted  by  the  Minister,  shall 
be  held  valid,  so  far  as  relates  to  all  official  proceedings  under  this  Act. 
38  Vict.  c.  88,  s.  2. 

Offences  and  Penalties. 

28.  Every  person  who  wilfully  makes  or  causes  to  be  made  any  false  Making  false 
entry  in  any    of  the  registry  books  hereinbefore  mentioned   of  the  J" ^a  mii- 
Minister,  or  who  wilfully  produces,  or  causes  to  be  tendered  in  evidence,  demeanor, 
any  paper  which  falsely  purports  to  be  a  copy  of  an  entry  in  any  of  the 

said  books,  is  guilty  of  a  misdemeanor,  and  shall  be  punished  accord- 
ingly.    88  Vict.  c.  88,  s.  24. 

29.  Every  person  who  fraudulently  assumes  authority  to  act  as  agent  Fraudulent 
of  the  author  or  of  his  legal  representative  for  the  registration  of  a  o^authorify 
temporary  copyright,  an  interim  copyright,  or  a  copyright,  is  guilty  of  a  inisde- 

a  misdemeanor,  and  shall  be  punished  accordingly.     38  Vict.  c.  88,  meanor- 
s.  23,  part. 

30.  Every  person  who,  after  the  interim  registration  of  the  title  of  Penalty  for 
any  book  according  to  this  Act,  and  within  the  term  herein  limited,  or  meV^of'cony- 
after  the  copyright  is  secured  and  during  the  term  or  terms  of  its  right  of  a 
duration,  prints,  publishes,  or  reprints  or  republishes,  or  imports,  or 

causes  to  be  so  printed,  published,  or  imported,  any  copy  or  any  transla- 
tion of  such  book  without  the  consent  of  the  person  lawfully  entitled  to 
the  copyright  thereof,  first  had  and  obtained  by  assignment,  or  who, 
knowing  the  same  to  be  so  printed  or  importod,  publishes,  sells,  or 
exposes  for  sale,  or  causes  to  be  published,  sold,  or  exposed  for  sale,  any 
copy  of  such  book  without  such  consent,  shall  forfeit  every  copy  of  such 
book  to  the  person  then  lawfully  entitled  to  the  copyright  thereof ;  and 
shall  forfeit  and  pay  for  every  such  copy  which  is  found  in  his  posses- 
sion, either  being  printed  or  printed,  published,  imported  or  exposed 
for  sale,  contrary  to  the  provisions  of  this  Act,  such  sum,  not  exceeding 
one  dollar  and  not  less  than  ten  cents,  as  the  court  determines,  which 
forfeiture  shall  be  enforceable  or  recoverable  in  any  court  of  competent  Recovery  and 
jurisdiction ;  and  a  moiety  of  such  sum  shall  belong  to  Her  Majesty  app  lca  lon* 
for  the  public  uses  of  Canada,  and  the  other  moiety  shall  belong  to  the 
lawful  owner  of  such  copyright.     38  Vict.  c.  88,  s.  11. 

31.  Every  person  who,  after  the  registering  of  any  painting,  drawing,  Penalty  for 
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the  infringe-    statue  or  work  of  art,  and  within  the  term  or  terms  limited  by  this 

rhrht  of  ^°Py  Act,  reproduces  in  any  manner,  or  causes  to  be  reproduced,  made  or 

painting,  &c.   sold,  in  whole  or  in  part,  any  copy  of  any  such  work  of  art,  without 

the  consent  of  the  proprietor,  shall  forfeit  the  plate  or  plates  on  which 

such  reproduction  has  been  made,  and  every  sheet  thereof  so  reproduced, 

to  the  proprietor  of  the  copyright  thereof ;  and  shall  also  forfeit  for 

every  sheet  of  such  reproduction  published  or  exposed  for  sale,  contrary 

to  this  Act,  such  sum,  not  exceeding  one  dollar  and  not  lees  than  ten 

Recovery  and  cents,  as  the  court  determines — which  forfeiture  shall  be  enforceable 

application.     or  recoverable  jn  anv  court  of  competent  jurisdiction ;  and  a  moiety  of 

such  sum  shall  belong  to  Her  Majesty  for  the  public  uses  of  Canada, 

and  the  other  moiety  shall  belong  to  the  lawful  owner  of  such  copyright. 

38  Vict.  c.  88,  s.  12. 

Penalty  for  32.  Every  person  who,  after  the  registering  of  any  print,  cut  or 

me  *t* r}nge  .  engraving,  map,  chart,  musical  composition  or  photograph,  according 

right  of  a        to  the  provisions  of  this  Act,  and  within  the  term  or  terms  limited  by 

print,  <*"*»     this  Act,  engraves,  etches  or  works,  sells  or  copies,  or  causes  to  be 

graph,  &c.       engraved,  etched  or  copied,  made  or  sold,  either  as  a  whole  or  by 

varying,  adding  to,  or  diminishing  the  main  design,  with  intent  to 

evade  the  law,  or  who  prints  or  reprints  or  imports  for  sale,  or  causes 

to  be  so  printed  or  reprinted  or  imported  for  sale,  any  such  map,  chart, 

musical   composition,  print,  cut  or  engraving,  or  any  part  thereof, 

without  the  consent  of  the  proprietor  of  the  copyright  thereof,  first 

obtained  as  aforesaid,  or  who,  knowing  the  same  to  be  so  reprinted, 

printed  or  imported  without  such  consent,  publishes,  sells  or  exposes 

for  sale,  or  in  any  manner  disposes  of  any  such  map,  chart,  musical 

composition,  engraving,  cut,  photograph  or  print,  without  such  consent 

as  aforesaid,  shall  forfeit  the  plate  or  plates  on  which  such  map,  chart, 

musical   composition,  engraving,  cut,  photograph  or  print  has  been 

copied,  and  also  every  sheet  thereof  so  copied  or  printed  as  aforesaid, 

to  the  proprietor  of  the  copyright  thereof ;  and  shall  also  forfeit,  for 

every  sheet  of  such  map,  musical  composition,  print,  cut  or  engraving 

found   in   his  possession,  printed  or  published   or  exposed  for  sale, 

contrary  to  this  Act,  such  sum,  not  exceeding  one  dollar  and  not  less 

than  ten  cents,  as  the  court  determines — which  forfeiture  shall  be 

Recovery  and  enforceable  or  recoverable  in  any  court  of  competent  jurisdiction ;  and 

app  ication.     ft  moieiy  0f  8Ucn  sum  Bna]|  oeiong  to   Her   Majesty  for  the  public 

uses  of  Canada,  and  the  other  moiety  shall  belong  to  the  lawful  owner 

of  such  copyright.     38  Vict.  c.  88,  s.  13. 
Penalty  for  33.  Every  person  who  has  not  lawfully  acquired  the  copyright  of  a 

falsely  pre-  literary,  scientific,  or  artistic  work,  and  who  inserts  in  any  copy  thereof 
have  copy-  printed,  produced,  reproduced  or  imported,  or  who  impresses  on  any 
rig*1*-  such  copy  that  the  same  has  been  entered  according  to  this  Act,  or 

words  purporting  to  assert  the  existence  of  a  Canadian  copyright  in 

relation  thereto,  shall  incur  a  penalty  not  exceeding  three  hundred 

dollars : 
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(2)  Every  person  who  causes  any  work  to  be  inserted  in  the  register  Penalty  for 
of  interim  copyright  and  fails  to  print  and  publish,  or  reprint  and  registering 
republish  the  same  within  the  time  prescribed,  shall  incur  a  penalty  right  without 
not  exceeding  one  hundred  dollars :  publishing. 

(8)  Every  penalty  incurred  under  this  section  shall  be  recoverable  in  Recovery  and 
any  court  of  competent  jurisdiction  ;  and  a  moiety  thereof  shall  belong  J^]^011  uf 
to  Her  Majesty  for  the  public  uses  of  Canada,  and  the  other  moiety 
shall  belong  to  the  person  who  sues  for  the  same.     38  Vict.  c.  88,  s.  17. 

34.  No  action  or  prosecution  for  the  recovery  of  any  penalty  under  Limitation  of 
this  Act  shall  be  commenced  more  than  two  years  after  the  cause  of  actlons- 
action  arises.     38  Vict.  c.  88,  s.  27. 


Revised  Statutes  of  Canada,  1886,  Chap.  33. 

49  Vict.  c.  4. 

An  Act  respecting  the  Duties  of  Customs. 

Her  Majesty,  by  and  with  the  advice  and  consent  of  the  Senate  and 
House  of  Commons  of  Canada,  enacts  as  follows : 

5.  The  goods  enumerated  in  Schedule  D  shall  not  be  imported  into  Prohibited 
Canada,  under  the  penalty  therein  mentioned,  and  if  imported  shall  be  £00(ls- 
forfeited  and  forthwith  destroyed. 

SCHEDULE  A. 

Goods  subject  to  Ditties.  Goods  sub- 

«    ,      „  ject  to  duty 

Book*,  #c. 

33.  Books,  printed  periodicals  and  pamphlet*,  not  elsewhere  specified,  not  being  Books, 
foreign  reprints  of  British  copyright  works  nor  blank  account  books,  nor  copybooks, 

nor  books  to  be  written  or  drawn  upon,  nor  Bibles,  prayer-books,  psalm  and  hymn- 
books,  fifteen  per  cent,  ad  ralorem. 

34.  British  copyright  works,  reprints  of,  fifteen  per  cent,  ad  valorem,  and  in  Copyright 
addition  thereto  twelve  and  a  half  per  cent,  ad  ralorem.  works. 


SCHEDULE  C. 

Free  Goods.  Free  goods. 

5 19.  Books,  bound,  which  have  been  printed  more  than  seven  years  at  the  date  Books, 
of  importation— except  foreign  reprints  of  English  copyrighted  books,  which  shall 
remain  subject  to  the  copyright  duty. 

SCHEDULE  D. 

The  following  articles  are  prohibited  to  be  imported  under  a  penalty  of  two 
hundred  dollars,  together  with  the  forfeiture  of  the  parcel  or  package  of  goods  in 
which  the  same  are  found,  viz.  : 

814.  Reprints  of  Canadian  copyright  works,  and  reprints  of  British  copyright  Reprints  of 
works  which  have  been  also  copyrighted  in  Canada.  Canadian 

copyright 
works. 


cxxn 
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Preamble. 


List  of  pro- 
hibited 
articles 
amended. 


Act  of  June  2,  1886. 
49  Vict.  c.  37. 

An  Act  farther'  to  amend  the  Acts  relating  to  duties  of  Customs,  and  the 
importation  or  exportation  of  goods  into  or  from  Canada. 

[Assented  to  2nd  June,  1886.] 

In  amendment  of  the  several  Acts  imposing  or  relating  to  duties  of 
Customs  on  the  importation  or  exportation  of  certain  goods,  the  im- 
portation of  goods  free  of  duty,  the  prohibition  of  the  importation  of 
certain  others,  and  matters  connected  therewith :  Her  Majesty,  by  and 
with  the  advice  and  consent  of  the  Senate  and  House  of  Commons  of 
Canada,  enacts  as  follows : 

5.  Schedule  D  of  the  Act  42  Vict.  c.  15,  relating  to  articles  the 
importation  of  which  is  prohibited,  as  amended  by  the  Act  44  Vict, 
c.  10,  is  hereby  amended  : 


As  to  certain 
reprints. 


Sub-section  A,  31st  March. 

1.  By  striking  out  the  item  relating  to  copyright  works,  and  sub- 
stituting the  following  item  therefor : 

Reprints  of  Canadian  copyright  works,  and  reprints  of  British 
copyright  works  which  have  been  also  copyrighted  in  Canada. 


In  case  of 
licence  to  re- 
print book 
copyrighted 
in  United 
Kingdom  or 
British  pos- 
session, 
Minister  may 
prohibit  im- 
portation of 
other  re- 
prints. 


Ad  of  July  IS,  1900. 

68  k  64  Vict.  c.  25. 

An  Act  to  amend  the  Copyright  Act. 

[Assented  to  18th  July,  1900.] 

Her  Majesty,  by  and  with  the  advice  and  consent  of  the  Senate  and 
House  of  Commons  of  Canada,  enacts  as  follows : 

1.  If  a  book  as  to  which  there  is  subsisting  copyright  under  The 
Copyright  Act  has  been  first  lawfully  published  in  any  part  of  Her 
Majesty's  dominions  other  than  Canada,  and  if  it  is  proved  to  the  satis- 
faction of  the  Minister  of  Agriculture  that  the  owner  of  the  copyright 
so  subsisting  and  of  the  copyright  acquired  by  such  publication  has 
lawfully  granted  a  licence  to  reproduce  in  Canada,  from  movable  or 
other  types,  or  from  stereotype  plates,  or  from  electro-plates,  or  from 
lithograph  stones,  or  by  any  process  for  facsimile  reproduction,  an 
edition  or  editions  of  such  book  designed  for  sale  only  in  Canada, 
the  Minister  may,  notwithstanding  anything  in  The  Copyright  Act,  by 
order  under  his  hand,  prohibit  the  importation,  except  with  the  written 
consent  of  the  licensee,  into  Canada  of  any  copies  of  such  book  printed 
elsewhere ;  provided  that  two  such  copies  may  be  specially  imported  for 
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the  bond  fide  use  of  any  public  free  library  or  any  university  or  college 
library,  or  for  the  library  of  any  duly  incorporated  institution  or  society 
for  the  use  of  the  members  of  such  institution  or  society. 

2.  The  Minister  of  Agriculture  may  at  any  time  in  like  manner  Suspension  or 
by  order  under  his  hand,  suspend  or  revoke  such  prohibition  upon  ™hrbUion°f 
importation  if  it  is  proved  to  his  satisfaction  that — 

(a)  The  licence  to  reproduce  in  Canada  has  terminated  or  expired ;  or 

(b)  The  reasonable  demand  for  the  book  in  Canada  is  not  sufficiently 
met  without  importation  ;  or 

(c)  The  book  is  not,  having  regard  to  the  demand  therefor  in  Canada, 
being  suitably  printed  or  published  ;  or 

(d)  Any  other  state  of  things  exists  on  account  of  which  it  is  not  in 
the  public  interest  to  further  prohibit  importation. 

3.  At  any  time  after  the  importation  of  a  book  has  been  prohibited  Failure  of 
under  section  1  of  this  Act,  any  person  resident  or  being  in  Canada  may  1^™^^ 
apply,  either  directly  or  through  a  bookseller  or  other  agent,  to  the 

person  so  licensed  to  reproduce  such  book,  for  a  copy  of  any  edition  of 
such  book  then  on  sale  and  reasonably  obtainable  in  the  United  King- 
dom or  some  other  part  of  Her  Majesty's  dominions,  and  it  shall  then 
be  the  duty  of  the  person  so  licensed,  as  soon  as  reasonably  may  be,  to 
import  and  sell  such  copy  to  the  person  so  applying  therefor,  at  the 
ordinary  selling  price  of  such  copy  in  the  United  Kingdom  or  such 
other  part  of  Her  Majesty's  dominions,  with  the  duty  and  reasonable 
forwarding  charges  added ;  and  the  failure  or  neglect,  without  lawful 
excuse,  of  the  person  so  licensed  to  supply  such  copy  within  a  reasonable 
time,  shall  be  a  reason  for  which  the  Minister  may,  if  he  sees  fit, 
suspend  or  revoke  the  prohibition  upon  importation. 

4.  The  Minister  shall  forthwith  inform  the  Department  of  Customs  Custom r  De- 
of  any  order  made  by  him  under  this  Act.  bTnotmed0 

5.  All  books  imported  in  contravention  of  this  Act  may  be  seized  by  penany  for 
any  officer  of  Customs,  and  shall  be  forfeited  to    the    Crown    and  unlawful 
destroyed ;  and  any  person  importing,  or  causing  or  permitting  the  ,mP°rtAffon- 
importation,  of  any  book  in  contravention  of  this  Act  shall,  for  each 

offence,  be  liable,  upon  summary  conviction,  to  a  penalty  not  exceeding 
one  hundred  dollars. 
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Revised  Statute  op  the  United  States,  being  the  Act  op  July  8, 

1870,   AS   CONTAINED   IN   THE   REVISED  STATUTES,   SECOND    EDITION, 

1870. 

Copyrights  to  be  under  charge  of  Librarian  of  Congress. 

4948.  All  records  and  other  things  relating  to  copyrights  and  required 
by  law  to  be  preserved,  shall  be  under  the  control  of  the  Librarian  of 
Congress,  and  kept  and  preserved  in  the  Library  of  Congress ;  and  the 
Librarian  of  Congress  shall  have  the  immediate  care  and  supervision 
thereof,  and,  under  the  supervision  of  the  joint  committee  of  Congress 
on  the  Library,  shall  perform  all  acts  and  duties  required  by  law 
touching  copyright. 

Seal  of  Office. 

4949.  The  seal  provided  for  the  office  of  the  Librarian  of  Congress 
shall  be  the  seal  thereof,  and  by  it  all  records  and  papers  issued  from 
the  office  and  to  be  used  in  evidence  shall  be  authenticated. 

Bond  of  Librarian. 

4950.  The  Librarian  of  Congress  shall  give  a  bond,  with  sureties  to 
the  Treasurer  of  the  United  States,  in  the  sum  of  five  thousand  dollars, 
with  the  condition  that  he  will  render  to  the  proper  officers  of  the 
Treasury  a  true  account  of  all  moneys  received  by  virtue  of  his  office. 

Annual  Report. 

4951.  The  Librarian  of  Congress  shall  make  an  annual  report  to 
Congress  of  the  number  and  description  of  copyright  publications  for 
which  entries  have  been  made  during  the  year. 

What  Publications  may  be  entered  for  Copyright. 

4952.  Any  citizen  of  the  United  States  or  resident  therein,  who  shall 
be  (a)  the  author,  inventor,  designer,  or  proprietor  of  any  book,  map, 

//)  The  words  in  italics  hnve  been  repealed  by  the  Act  of  1891,/Mff, 
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chart,  dramatic  or  musical  composition,  engraving,  cut,  print,  or  photo- 
graph or  negative  thereof,  or  of  a  painting,  drawing,  chromo,  statue, 
statuary,  and  of  models  or  designs  intended  to  be  perfected  as  works 
of  the  fine  arts,  and  the  executors,  administrators,  or  assigns  of  any 
such  person  shall,  upon  complying  with  the  provisions  of  this  chapter, 
have  the  sole  liberty  of  printing,  reprinting,  publishing,  completing, 
copying,  executing,  finishing  and  vending  the  same ;  and,  in  the  case  of 
a  dramatic  composition,  of  publicly  performing  or  representing  it,  or 
causing  it  to  be  performed  or  represented  by  others.  And  authors 
may  reserve  the  right  to  dramatize  or  to  translate  their  own  works  (a). 

Terms  of  Copyright. 

4953.  Copyrights  shall  be  granted  for  the  term  of  twenty-eight 
years  from  the  time  of  recording  the  title  thereof,  in  the  manner  here- 
inafter directed. 

Continuance  of  Term. 

4954.  The  author,  inventor,  or  designer,  if  he  be  still  living  and  a 
citizen  of  the  United  States  or  resident  therein  (b),  or  his  widow  or  children, 
if  he  be  dead,  shall  have  the  same  exclusive  right  continued  for  the 
further  term  of  fourteen  years,  upon  recording  the  title  of  the  work  or 
description  of  the  article  so  secured  a  second  time,  and  complying  with 
all  other  regulations  in  regard  to  original  copyrights,  within  six  months 
before  the  expiration  of  the  first  term.  And  such  person  shall,  within 
two  months  from  the  date  of  said  renewal,  cause  a  copy  of  the  record 
thereof  to  be  published  in  one  or  more  newspapers,  printed  in  the 
United  States,  for  the  space  of  four  weeks. 

Assignment  of  Copyrighis  and  recording. 

4955.  Copyrights  shall  be  assignable  in  law,  by  any  instrument  of 
writing,  and  such  assignment  shall  be  recorded  in  the  office  of  the 
Librarian  of  Congress  within  sixty  days  after  its  execution ;  in  default 
of  which  it  shall  be  void  as  against  any  subsequent  purchaser  or  mort- 
gagee for  a  valuable  consideration,  without  notice. 

Deposit  of  Title  and  Published  Copies. 

4956.  No  person  shall  be  entitled  to  a  copyright  unless  he  shall, 
before  publication,  deliver  at  the  office  of  the  Librarian  of  Congress  or 
deposit  in  the  mail  addressed  to  the  Librarian  of  Congress,  at  Wash- 
ington, district  of  Columbia,  a  printed  copy  of  the  title  of  the  book  or 
other  article,  or  a  description  of  the  painting,  drawing,  chromo,  statue, 
statuary,  or  a  model  or  design  for  a  work  of  the  fine  arts  for  which  he 
desires  a  copyright,  nor  unless  he  shall  also,  within  ten  days  from  the 

{a)  See  Act  of  1891. 

'b)  The  words  in  italics  have  been  repealed  by  the  Act  of  1891. 
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publication  thereof,  deliver  at  the  office  of  the  Librarian  of  Congress, 
or  deposit  in  the  mail  addressed  to  the  librarian  of  Congress,  at 
Washington,  District  of  Columbia,  two  copies  of  such  copyright,  book 
or  other  article,  or  in  case  of  a  painting,  drawing,  statue,  statuary, 
model,  or  design  for  a  work  of  the  fine  arts,  a  photograph  of  the 
same  (a). 

Book  of  Entry  and  Attested  Copy. 

4957.  The  Librarian  of  Congress  shall  record  the  name  of  such  copy- 
right, book  or  other  article,  forthwith,  in  a  book  to  be  kept  for  that 
purpose,  in  the  words  following :  "  Library  of  Congress,  to  wit :  Be  it 
remembered  that  on  the  day  of  ,  A.  B.,  of 

hath  deposited  in  this  office  the  title  of  a  book  (map,  chart,  or  other- 
wise, as  the  case  may  be,  or  description  of  the  article),  the  title  or 
description  of  which  is  in  the  following  words,  to  wit  (here  insert  the 
title  or  description)  ;  the  right  whereof  he  claims  as  author  (originator, 
or  proprietor  as  the  case  may  be),  in  conformity  with  the  laws  of  the 
United  States  respecting  copyrights.  C.  D.,  Librarian  of  the  Congress." 
And  he  shall  give  a  copy  of  the  title  or  description,  under  the  seal 
of  the  Librarian  of  Congress,  to  the  proprietor  whenever  he  shall 
require  it. 

Fees. 

4058.  The  Librarian  of  Congress  shall  receive,  from  the  persons  to 
whom  the  services  designated  are  rendered,  the  following  fees : 

First.  For  recording  the  title  or  description  of  any  copyright  book  or 
other  article,  fifty  cents. 

Second.  For  every  copy  under  seal  of  such  record  actually  given  to 
the  person  claiming  the  copyright,  or  his  assigns,  fifty  cents. 

Third.  For  recording  any  instrument  of  writing  for  the  assignment 
of  a  copyright,  fifteen  cents  for  every  one  hundred  words. 

Fourth.  For  every  copy  of  an  assignment,  ten  cents  for  every  one 
hundred  words. 

All  fees  so  received  shall  be  paid  into  the  Treasury  of  the  United 
States  (6). 

Copies  of  Copyright  Works  to  be  furnished  to  Librarian  of  Congress. 

4959.  The  proprietor  of  every  copyright  book  or  other  article  shall 
deliver  at  the  office  of  the  Librarian  of  Congress,  or  deposit  in  the  mail 
addressed  to  the  Librarian  of  Congress  at  Washington,  District  of 
Columbia,  within  ten  days  after  its  publication,  two  complete  printed 
copies  thereof,  of  the  best  edition  issued  or  description  or  photograph 
of  such  article  as  hereinbefore  required,  and  a  copy  of  every  subsequent 
edition  wherein  any  substantial  changes  shall  be  made  (c). 

{a)  This  section  is  amended  by  the  Act  of  1891. 
(ft)  Ibid.  (c)Ibid. 
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Penalty  for  Omission, 

4960.  For  ©very  failure  on  the  part  of  the  proprietor  of  any  copy- 
right to  deliver  or  deposit  in  the  mail  either  of  the  published  copies  or 
description  or  photograph,  required  by  sections  four  thousand  nine 
hundred  and  fifty-six,  and  four  thousand  nine  hundred  and  fifty-nine, 
the  proprietor  of  the  copyright  shall  be  liable  to  a  penalty  of  twenty- 
five  dollars,  to  be  recovered  by  the  Librarian  of  Congress,  in  the  name 
of  the  United  States,  in  an  action  in  the  nature  of  an  action  of  debt, 
in  any  district  court  of  the  United  States  within  the  jurisdiction  of 
which  the  delinquent  may  reside  or  be  found. 

Postmaster  to  give  Receipts. 

4961.  The  postmaster  to  whom  such  copyright  book,  title,  or  other 
article  is  delivered,  shall,  if  requested,  give  a  receipt  therefor;  and 
when  so  delivered  he  shall  mail  it  to  its  destination. 

Publication  of  Notice  of  Entry  for  Copyright  prescribed. 

4962.  No  person  shall  maintain  an  action  for  the  infringement  of 
his  copyright  unless  he  shall  give  notice  thereof  by  inserting  in  the 
several  copies  of  every  edition  published,  on  the  title-page  or  the  page 
immediately  following,  if  it  be  a  book ;  or  if  a  map,  chart,  musical  com- 
position, print,  cut,  engraving,  photograph,  painting,  drawing,  chromo, 
statue,  statuary,  or  model  or  design  intended  to  be  perfected  and  com- 
pleted as  a  work  of  the  fine  arts,  by  inscribing  upon  some  portion  of 
the  face  or  front  thereof,  or  on  the  face  of  the  substance  on  which  the 
same  shall  be  mounted  the  following  words:  "Entered  according  to 
the  Act  of  Congress  in  the  year  ,  by  A.  B.,  in  the  office  of  the 
Librarian  of  Congress  at  Washington  "  (a). 

Penalty  for  false  Publication  of  Notice  of  Entry. 

4963.  Every  person  who  shall  insert  or  impress  such  notice,  or  words 
of  the  same  purport,  in  or  upon  any  book,  map,  chart,  musical  com- 
position, print,  cut,  engraving,  or  photograph,  or  other  article,  for 
which  he  has  not  obtained  a  copyright,  shall  be  liable  to  a  penalty  of 
one  hundred  dollars,  recoverable  one  half  for  the  person  who  shall  sue 
for  such  penalty,  and  one  half  to  the  use  of  the  United  States  (b). 

Damages  for  Violation  of  Copyright  of  Books. 

4964.  Every  person  who,  after  the  recording  of  the  title  of  any  book 
as  provided  by  this  chapter,  shall,  within  the  term  limited,  and  without 
the  consent  of  the  proprietor  of  the  copyright  first  obtained  in  writing, 
signed  in  presence  of  two  or  more  witnesses,  print,  publish,  or  import, 

(a)  Amended  by  Act  of  1874,  sect.  1. 

\b)  Amended  by  Act  of  1891.  and  Act  of  3rd  March,  1897. 

8  o 
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or  knowing  the  same  to  be  so  printed,  published,  or  imported,  shall  sell 
or  expose  to  sale  any  copy  of  such  book,  shall  forfeit  every  copy  thereof 
to  such  proprietor,  and  shall  also  forfeit  and  pay  such  damages  as  may 
be  recovered  in  a  civil  action  by  such  proprietor  in  any  court  of  com- 
petent jurisdiction  (a). 

For  Violating  Copyright  of  Maps,  Charts,  Prints,  &c. 

49G5.  If  any  person,  after  the  recording  the  title  of  any  map,  chart, 
musical  composition,  print,  cut,  engraving,  or  photograph,  or  chromo, 
or  of  the  description  of  any  painting,  drawing,  statue,  statuary,  or 
model  or  design  intended  to  be  perfected  and  executed  as  a  work  of  the 
fine  arts,  as  provided  by  this  chapter,  shall,  within  the  term  limited 
and  without  the  consent  of  the  proprietor  of  the  copyright  first  obtained 
in  writing,  signed  in  presence  of  two  or  more  witnesses,  engrave,  etch, 
work,  copy,  print,  publish,  or  import,  either  in  whole  or  in  part,  or  by 
varying  the  main  design  with  intent  to  evade  the  law,  or,  knowing  the 
same  to  be  so  printed,  published,  or  imported,  shall  sell  or  expose  to  sale 
any  copy  of  such  map  or  other  article  as  aforesaid,  he  shall  forfeit  to  the 
proprietor  all  the  plates  on  which  the  same  shall  be  copied,  and  every 
sheet  thereof,  either  copied  or  printed,  and  shall  further  forfeit  one 
dollar  for  every  sheet  of  the  same  found  in  his  possession,  either  print- 
ing, printed,  copied,  published,  imported,  or  exposed  for  sale ;  and  in 
case  of  a  painting,  statue  or  statuary,  he  shall  forfeit  ten  dollars  for 
every  copy  of  the  same  in  his  possession,  or  by  him  sold  or  exposed  for 
sale ;  one  half  thereof  to  the  proprietor  and  the  other  half  to  the  use  of 
the  United  States  (b). 

For  Violating  Copt/right  of  Dramatic  Compositions. 

49  GO.  Any  person  publicly  performing  or  representing  any  dramatic 
composition  for  which  a  copyright  has  been  obtained  without  the  con- 
sent of  the  proprietor  thereof,  or  his  heirs  or  assigns,  shall  be  liable  for 
damages  therefor,  such  damages  in  all  cases  to  be  assessed  at  such  sum, 
not  less  than  one  hundred  dollars  for  the  first,  and  fifty  dollars  for 
every  subsequent  performance,  as  to  the  court  shall  appear  to  be 
just  (c). 

Damages  for  printing  or  publishing  any  Manuscript  without 
consent  of  Author,  <kc. 

49G7.  Every  person  who  shall  print  or  publish  any  manuscript  what- 
ever, without  the  consent  of  the  author  or  proprietor  first  obtained,  if 
such  author  or  proprietor  is  a  citizen  of  the  United  States,  or  resident 
therein,  shall  be  liable  to  the  author  or  proprietor  for  all  damages 
occasioned  by  such  injury  (d). 

{a)  Amended  by  Act  of  1891. 

{?>)  Amended  by  Act  of  1801,  and  of  2nd  March,  1805. 

(<■)  Amended  bv  Act  of  <»th  January,  1807. 

(//)  Amended  by  Act  of  1801. 
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Limitation  of  Action  in  Copyright  Cases. 

4908.  No  action  shall  be  maintained  in  any  case  of  forfeiture  or 
penalty  under  the  copyright  laws,  unless  the  same  is  commenced  within 
two  years  after  the  cause  of  action  has  arisen. 

Defences  to  Action  in  Copyright  Cases. 

4909.  In  all  actions  arising  under  the  laws  respecting  copyrights,  the 
defendant  may  plead  the  general  issue,  and  give  the  special  matter  in 
evidence. 

Injunctions  in  Copyright  Cases. 

4970.  The  circuit  courts,  and  district  courts  having  the  jurisdiction 
of  circuit  courts,  shall  have  power,  upon  bill  in  equity,  filed  by  any 
party  aggrieved,  to  grant  injunctions  to  prevent  the  violation  of  any 
right  secured  by  the  laws  respecting  copyrights,  according  to  the  course 
and  principles  of  courts  of  equity,  on  such  terms  as  the  court  may  deem 
reasonable. 

Aliens  and  Non-residents  not  Privileged. 

4971.  Nothing  in  this  chapter  shall  be  construed  to  prohibit  the 
printing,  publishing,  importation,  or  sale  of  any  book,  map,  chart, 
dramatic  or  musical  composition,  print,  cut,  engraving,  or  photograph, 
written,  composed,  or  made  by  any  person  not  a  citizen*  of  the  United 
States  nor  resident  therein. 


Act  op  June  18,  1874. 

(18U.S.  St.  atL.  78.) 

An  Act  to  amend  the  Law  relating  to  Patents,  Trade  Afarks,  and 
Copyrights. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  no  person  shall 
maintain  an  action  for  the  infringement  of  his  copyright  unless  he  shall 
give  notice  thereof  by  inserting  in  the  several  copies  of  every  edition 
published,  on  the  title-page  or  the  page  immediately  following,  if  it  be 
a  book ;  or  if  a  map,  chart,  musical  composition,  print,  cut,  engraving, 
photograph,  painting,  drawing,  chromo,  statue,  statuary  or  model,  or 
design  intended  to  be  perfected  and  completed  as  a  work  of  the  fine 
arts,  by  inscribing  upon  some  visible  portion  thereof  or  of  the  substance 
on  which  the  same  shall  be  mounted,  the  following  words,  viz., 
u  Entered  according  to  Act  of  Congress,  in  the  year  ,  by  A.  B.,  in 

the  office  of  the  Librarian  of  Congress,  at  Washington  " ;  or  at  his 
option  the  word  "Copyright,"  together  with  the  year  the  copyright 
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was  entered,  and  the  name  of  the  party  by  whom  it  was  taken  oat ; 
thus  :  "  Copyright  18     ,  by  A.  B." 

Fees  for  recording  and  certifying  Assignments  of  Copyright. 

2.  That  for  recording  and  certifying  any  instrument  of  writing  for 
the  assignment  of  a  copyright,  the  Librarian  of  Congress  shall  receive 
from  the  persons  to  whom  the  service  is  rendered,  one  dollar :  and  for 
every  copy  of  an  assignment,  one  dollar ;  said  fee  to  cover,  in  either 
case,  a  certificate  of  the  record  under  seal  of  the  Librarian  of  Congress; 
and  all  fees  so  received  shall  be  paid  into  the  Treasury  of  the  United 
States. 

Restrictions  on  application  of  Words  tt  Engraving?  "  Cut"  and 

"Print." 

8.  That  in  the  construction  of  this  Act,  the  words  "engraving," 
"  cut/'  and  "  print/'  shall  be  applied  only  to  pictorial  illustrations  or 
works  connected  with  the  fine  arts,  and  no  prints  or  labels  designed  to 
be  used  for  any  other  articles  of  manufacture  shall  be  entered  under 
the  copyright  law,  but  may  be  registered  in  the  Patent  Office.  And 
the  Commissioner  of  Patents  is  hereby  charged  with  the  supervision 
and  control  of  the  entry  or  registry  of  such  prints  or  labels  in  con- 
formity with  the  regulations  provided  by  law  as  to  copyright  of  prints, 
except  that  there  shall  be  paid  for  recording  the  title  of  any  print  or 
label  not  a  trade-mark,  six  dollars,  which  shall  cover  the  expense  of 
furnishing  a  copy  of  the  record  under  the  seal  of  the  Commissioner  of 
Patents,  to  the  party  entering  the  same. 

Repeal  of  inconsistent  Laws. 

4.  That  all  laws  and  parts  of  laws  inconsistent  with  the  foregoing 
provisions  be  and  the  same  are  hereby  repealed. 

5.  That  this  Act  shall  take  effect  on  and  after  the  first  day  of  August, 
eighteen  hundred  and  seventy  four. 

Approved,  June  18,  1874. 


1891 


ACT  OF  1891. 

An  Act  to  amend  title  sixty %  chapter  three,  of  the  Revised  Statutes  of  the 
United  States,  relating  to  Copyrights. 

March  3,  Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 

United  States  of  America  in  Congress  assembled,  That  section  forty- 
nine  hundred  and  fifty-two  of  the  Revised  Statutes  be,  and  the  same  is 
hereby,  amended  so  as  to  read  as  follows  : 

"Sect.  4052.  The  author,  inventor,  designer,  or  proprietor  of  any 
book,  map,  chart,  dramatic  or  musical  composition,   engraving,  cut, 
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print,  or  photograph  or  negative  thereof,  or  of  a  painting,  drawing, 
chromo,  statue,  statuary,  and  of  models  or  designs  intended  to  be 
perfected  as  works  of  fine  arts,  and  the  executors,  administrators,  or 
assigns  of  any  such  person  shall,  upon  complying  with  the  provisions  of 
this  chapter,  have  the  sole  liberty  of  printing,  reprinting,  publishing, 
completing,  copying,  executing,  finishing,  and  vending  the  same ;  and 
in  the  case  of  dramatic  composition,  of  publicly  performing  or  repre- 
senting it  or  causing  it  to  be  performed  or  represented  by  others ;  and 
authors  or  their  assigns  shall  have  exclusive  right  to  dramatize  and 
translate  any  of  their  works  for  which  copyright  shall  have  been 
obtained  under  the  laws  of  the  United  States." 

Sect.  2.  That  section  forty-nine  hundred  and  fifty-four  of  the  Revised 
Statutes  be,  and  the  same  is  hereby,  amended  so  as  to  read  as  follows : 

"  Sect.  4954.  The  author,  inventor,  or  designer,  if  he  be  still  living, 
or  his  widow  or  children  if  he  be  dead,  shall  have  the  same 
exclusive  right  continued  for  the  further  term  of  fourteen  years,  upon 
recording  the  title  of  the  work  or  description  of  the  article  so  secured  a 
second  time,  and  complying  with  all  other  regulations  with  regard  to 
original  copyrights,  within  six  months  before  the  expiration  of  the  first 
term ;  and  such  persons  shall,  within  two  months  from  the  date  of  Fa  id 
renewal,  cause  a  copy  of  the  record  thereof  to  be  published  in  one  or 
more  newspapers  printed  in  the  United  States  for  the  space  of  four 


Sect.  3.  That  section  forty-nine  hundred  and  fifty-six  of  the  Revised 
Statutes  of  the  United  States  be,  and  the  same  is  hereby,  amended  so 
as  to  read  as  follows : 

"  Sect.  4956.  No  person  shall  be  entitled  to  a  copyright  unless  he 
shall  on  or  before  the  day  of  publication  in  this  or  any  foreign  country, 
deliver  at  the  office  of  the  Librarian  of  Congress,  or  deposit  in  the  mail 
within  the  United  States,  addressed  to  the  Librarian  of  Congress,  at 
Washington,  District  of  Columbia,  a  printed  copy  of  the  title  of  the 
book,  map,  chart,  dramatic  or  musical  composition,  engraving,  cut, 
print,  photograph,  or  chromo,  or  a  description  of  the  painting,  drawing, 
statue,  statuary,  or  a  model  or  design  for  a  work  of  the  fine  arts  for 
which  he  desires  a  copyright,  nor  unless  he  shall  also,  not  later  than  the 
day  of  the  publication  thereof  in  this  or  any  foreign  country,  deliver  at  . 
the  office  of  the  Librarian  of  Congress,  at  Washington,  District  of 
Columbia,  or  deposit  in  the  mail  within  the  United  States,  addressed 
to  the  Librarian  of  Congress,  at  Washington,  District  of  Columbia,  two 
copies  of  such  copyright  book,  map,  chart,  dramatic  or  musical  compo- 
sition, engraving,  chromo,  cut,  print,  or  photograph,  or  in  case  of  a 
painting,  drawing,  statue,  statuary,  model,  or  design  for  a  work  of  the 
fine  arts,  a  photograph  of  the  same :  Provided,  that  in  the  case  of  a 
book,  photograph,  chromo,  or  lithograph,  the  two  copies  of  the  same 
required  to  be  delivered  or  deposited  as  above  shall  be  printed  from 
type  set  within  the  limits  of  the  United  States,  or  from  plates  made 
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therefrom,   or  from    negatives  or  drawings  on    stone    made    within 
the  limits  of  the  United  States,  or  from  transfers  made  therefrom. 
During  the  existence  of  such  copyright  the  importation  into  the  United 
States  of  any  book,  chromo,  lithograph,  or  photograph,  so  copyrighted 
or  any  edition  or  editions  thereof,  or  any  plates  of  the  same  not  made 
from  type  set,  negatives  or  drawings  on  stone,  made  within  the  limits 
of  the  United  States,  shall  be,  and  it  is  hereby,  prohibited,  except  in  the 
cases  specified  in  paragraphs  512  to  560  inclusive,  in  section  2  of  the 
Act  entitled  '  An  Act  to  reduce  the  Revenue  and  equalize  the  Duties  on 
Imports  and  for  other  purposes,' approved  October  1, 1890;  and  except 
in  the  case  of  persons  purchasing  for  use  and  not  for  sale,  who  import, 
subject  to  the  duty  thereon,  not  more  than  two  copies  of  such  book  at 
any  one  time,  and  except  in  the  case  of  newspapers  and  magazines  not 
containing,  in  whole  or  in  part,  matter  copyrighted  under  the  provisions 
of  this  Act,  unauthorized  by  the  author,  which  are  hereby  exempted 
from  prohibition  of  importation:   Provided,  nevertheless,  that  in  the 
case  of  books  in  foreign  languages,  of  which  only  translations  in  English 
are  copyrighted,  the  prohibition  of  importation  slall  apply  only  to  the 
translation  of  the  same,  and  the  importation  of  the  books  in  the  original 
language  shall  be  permitted.'1 

Sect.  4.  That  section  forty-nine  hundred  and  fifty-eight  of  the 
Revised  Statutes  be,  and  the  same  is  hereby,  amended  so  as  to  read 
as  follows : 

"Sect.  4958.  The  Librarian  of  Congress  shall  receive  from  the 
persons  to  whom  the  services  designated  are  rendered  the  following 
fees: 

"  First.  For  recording  the  title  or  description  of  any  copyright  book 
or  other  article,  fifty  cents. 

"  Second.  For  every  copy  under  seal  of  such  record  actually  given  to 
the  person  claiming  the  copyright,  or  his  assigns,  fifty  cents. 

11  Third.  For  recording  and  certifying  any  instrument  of  writing  for 
the  assignment  of  a  copyright,  one  dollar. 

"  Fourth.  For  every  copy  of  an  assignment,  one  dollar. 

"  All  fees  so  received  shall  be  paid  into  the  Treasury  of  the  United 
States:  Provided,  that  the  charge  for  recording  the  title  or  descrip- 
tion of  any  article  entered  for  copyright,  the  production  of  a  person  not 
a  citizen  or  resident  of  the  United  States,  shall  to  one  dollar,  to  be  paid 
as  above  into  the  Treasury  of  the  United  States,  to  defray  the  expenses 
of  the  lists  of  copyrighted  articles  as  hereinafter  provided  for. 

"  And  it  is  hereby  made  the  duty  of  the  Librarian  of  Congress  to 
furnish  to  the  Secretary  of  the  Treasury  copies  of  the  entries  of  titles 
of  all  books  and  other  articles  wherein  the  copyright  has  been  completed 
by  the  deposit  of  two  copies  of  such  book  printed  from  type  set  within 
the  limits  of  the  United  States,  in  accordance  with  the  provisions  of 
this  Act  and  by  the  deposit  of  two  copies  of  such  other  article  made  or 
produced  in  the  United  States :  and  the  Secretary  of  the  Treasury  is 
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hereby  directed  to  prepare  and  print,  at  intervals  of  not  more  than  a 
week,  catalogues  of  such  title-entries  for  distribution  to  the  collectors 
of  customs  of  the  United  States  and  to  the  postmasters  of  all  post- 
offices  receiving  foreign  mails,  and  such  weekly  lists,  as  they  are  issued, 
shall  be  furnished  to  all  parties  desiring  them,  at  a  sum  not  exceeding 
five  dollars  per  annum  ;  and  the  Secretary  and  the  Postmaster-General 
are  hereby  empowered  and  required  to  make  and  enforce  such  rules  and 
regulations  as  shall  prevent  the  importation  into  the  United  States, 
except  upon  the  conditions  above  specified,  of  all  articles  prohibited  by 
this  Act." 

Sect  5.  That  section  forty-nine  hundred  and  fifty-nine  of  the  Re- 
vised Statutes  be,  and  the  same  is  hereby,  amended  so  as  to  read  as 
follows : 

"  Sect.  4959.  The  proprietor  of  every  copyright  book  or  other  article 
shall  deliver  at  the  office  of  the  Librarian  of  Congress,  or  deposit  in 
the  mail,  addressed  to  the  Librarian  of  Congress,  at  Washington,  Dis- 
trict of  Columbia,  a  copy  of  every  subsequent  edition  wherein  any  sub- 
stantial changes  shall  be  made :  Provided,  however,  That  the  alterations, 
revisions,  and  additions  made  to  books  by  foreign  authors,  heretofore 
published,  of  which  new  editions  shall  appear  subsequently  to  the  taking 
effect  of  this  Act,  shall  be  held  and  deemed  capable  of  being  copyrighted 
as  above  provided  for  in  this  Act,  unless  they  form  a  part  of  the  series 
in  course  of  publication  at  the  time  this  Act  shall  take  effect." 

Sect.  6.  That  section  forty-nine  hundred  and  sixty-three  of  the 
Revised  Statutes  be,  and  the  same  is  hereby,  amended  so  as  to  read  as 
follows : 

"  Sect.  4963.  Every  person  who  shall  insert  or  impress  such  notice, 
or  words  of  the  same  purport,  in  or  upon  any  book,  map,  chart,  dramatic 
or  musical  composition,  print,  cut,  engraving,  or  photograph,  or  other 
article,  for  which  he  has  not  obtained  a  copyright,  shall  be  liable  to  a 
penalty  of  one  hundred  dollars,  recoverable  one  half  for  the  .person  who 
shall  sue  for  such  penalty,  and  one  half  to  the  use  of  the  United 
States"  (a). 

Sect.  7.  That  section  forty-nine  hundred  and  sixty-four  of  the  Revised 
Statutes  be,  and  the  same  is  hereby,  amended  so  as  to  read  as  follows : 

"Sect.  4964.  Every  person  who,  after  the  recording  of  the  title  of 
any  book  and  the  depositing  of  two  copies  of  such  book,  as  provided  by 
this  Act,  shall,  contrary  to  the  provisions  of  this  Act,  within  the  term 
limited,  and  without  the  consent  of  the  proprietor  of  the  copyright  first 
obtained  in  writing,  signed  in  presence  of  two  or  more  witnesses,  print, 
publish,  dramatize,  translate,  or  import,  or  knowing  the  same  to  be  so 
printed,  published,  dramatized,  translated,  or  imported,  shall  sell  or 
expose  to  sale  any  copy  of  such  book  shall  forfeit  every  copy  thereof  to 
such  proprietor,  and  shall  also  forfeit  and  pay  such  damages  as  may  be 

{a)  Amended  by  Act  of  3rd  March,  1897. 
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recovered  in  a  civil  action  by  such  proprietor  in  any  court  of  competent 
jurisdiction." 

Sect.  8.  That  section  forty-nine  hundred  and  sixty-five  of  the  Revised 
Statutes  be,  and  the  same  is  hereby,  amended  so  as  to  lead  as  follows : 

"  Sect.  49G5.  If  any  person,  after  the  recording  of  the  title  of  any 
map,  chart,  dramatic  or  musical  composition,  print,  cut,  engraving,  or 
photograph,  or  chromo,  or  of  the  description  of  any  painting,  drawing, 
statue,  statuary,  or  model  or  design  intended  to  be  perfected  and  exe- 
cuted as  a  work  of  the  fine  arts,  as  provided  by  this  Act,  shall  within 
the  term  limited,  contrary  to  the  provisions  of  this  Act,  and  without  the 
consent  of  the  proprietor  of  the  copyright  first  obtained  in  writing, 
signed  in  presence  of  two  or  more  witnesses,  engrave,  etch,  work,  copy, 
print,  publish,  dramatize,  translate,  or  import,  either  in  whole,  or  in 
part,  or  by  varying  the  main  design  with  intent  to  evade  the  law,  or, 
knowing  the  same  to  be  so  printed,  published,  dramatized,  translated, 
or  imported,  shall  sell  or  expose  to  sale  any  copy  of  such  map  or  other 
article  as  aforesaid,  he  shall  forfeit  to  the  proprietor  all  the  plates  on 
which  the  same  shall  be  copied  and  every  sheet  thereof,  either  copied 
or  printed,  and  shall  further  forfeit,  one  dollar  for  every  sheet  of  the 
same  found  in  his  possession,  either  printing,  printed,  copied,  published, 
imported,  or  exposed  for  sale,  and  in  case  of  a  painting,  statue,  or 
statuary,  he  shall  forfeit  ten  dollars  for  every  copy  of  the  same  in  his 
possession,  or  by  him  sold  or  exposed  for  sale ;  one-half  thereof  to  the 
proprietor  and  the  other  half  to  the  use  of  the  United  States  "  (a). 

Sect.  9.  That  section  forty-nine  hundred  and  sixty-seven  of  the 
Revised  Statutes  be,  and  the  same  is  hereby,  amended  so  as  to  read  as 
follows : 

"  Sect.  4967.  Every  person  who  shall  print  or  publish  any  manuscript 
whatever  without  the  consent  of  the  author  or  proprietor  first  obtained, 
shall  be  liable  to  the  author  or  proprietor  for  all  damages  occasioned  by 
such  injury." 

Sect.  10.  That  section  forty-nine  hundred  and  seventy-one  of  the 
Revised  Statutes  be,  and  the  same  is  hereby,  repealed. 

Sect.  11.  That  for  the  purpose  of  this  Act  each  volume  of  a  book  in 
two  or  more  volumes,  when  such  volumes  are  published  separately  and 
the  first  one  shall  not  have  been  issued  before  this  Act  shall  take  effect, 
and  each  number  of  a  periodical  shall  be  considered  an  independent 
publication,  subject  to  the  form  of  copyrighting  as  above. 

Sect.  12.  That  this  Act  shall  go  into  effect  on  the  first  day  of  July, 
anno  Domini  eighteen  hundred  and  ninety-one. 

Sect.  13.  That  this  Act  shall  only  apply  to  a  citizen  or  subject  of  a 
foreign  state  or  nation  when  such  foreign  state  or  nation  permits  to 
citizens  of  the  United  States  of  America  the  benefit  of  copyright  on 
substantially  the  same  basis  as  it  own  citizens,  or  when  such  foreign 

(a)  Amended  by  Act  of  3rd  March,  1895. 
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State  or  nation  is  a  party  to  an  international  agreement  which  provides 
for  reciprocity  in  the  granting  of  copyright,  by  the  terms  of  which  agree- 
ment the  United  States  of  America  may,  at  its  pleasure,  become  a 
party  to  such  agreement.  The  existence  of  either  of  the  conditions 
aforesaid  6hall  be  determined  by  the  President  of  the  United  States  by 
proclamation  made  from  time  to  time  as  the  purposes  of  this  Act  may 
require. 


[Act  of  2nd  March,  1895.] 

Section  4965  of  the  Revised  Statutes  of  the  United  States  is  hereby 
amended  so  as  to  read  as  follows : 

Sect.  4965.  If  any  person,  after  the  recording  of  the  title  of  any 
map,  chart,  dramatic  or  musical  composition,  print,  cut,  engraving,  or 
photograph,  or  chromo,  or  of  the  description  of  any  painting,  drawing, 
statue,  statuary,  or  model  or  design  intended  to  be  perfected  and 
executed  as  a  work  of  the  fine  arts,  as  provided  by  this  Act,  shall, 
within  the  time  limited,  contrary  to  the  provisions  of  this  Act,  and 
without  the  consent  of  the  proprietor  of  the  copyright  first  obtained  in 
writing,  signed  in  presence  of  two  or  more  witnesses,  engrave,  etch,  work, 
copy,  print,  publish,  dramatize,  translate,  or  import  either  in  whole  or 
in  part,  or  by  varying  the  main  design,  with  intent  to  evade  the  law, 
or,  knowing  the  same  to  be  so  printed,  published,  dramatized,  translated, 
or  imported,  shall  sell  or  expose  to  sale  any  copy  of  such  map  or  other 
article,  as  aforesaid,  he  shall  forfeit  to  the  proprietor  all  the  plates  on 
which  the  same  shall  be  copied,  and  every  sheet  thereof,  either  copied 
or  printed,  and  shall  further  forfeit  one  dollar  for  every  sheet  of  the 
same  found  in  his  possession,  either  printing,  printed,  copied,  published, 
imported,  or  exposed  for  sale;  and  in  case  of  a  painting,  statue,  or 
statuary,  he  shall  forfeit  ten  dollars  for  every  copy  of  the  same  in  his 
possession,  or  by  him  sold  or  exposed  for  sale ;  Provided,  however,  that 
in  case  of  any  such  infringement  of  the  copyright  of  a  photograph  made 
from  any  object  not  a  work  of  fine  arts,  the  sum  to  be  recovered  in 
any  action  brought  under  the  provisions  of  this  section  shall  be  not  less 
than  100  dollars,  nor  more  than  5000  dollars,  and:  Provided, further, 
that  in  case  of  any  such  infringement  of  the  copyright  of  a  painting, 
drawing,  statue,  engraving,  etching,  print,  or  model  or  design  for  a 
work  of  the  fine  arts  or  of  a  photograph  of  a  work  of  the  fine  arts,  the 
sum  to  be  recovered  in  any  action  brought  through  the  provisions  of 
this  section  shall  be  not  less  than  250  dollars,  and  not  more  than 
10,000  dollars.  One  half  of  all  the  foregoing  penalties  shall  go  to  the 
proprietors  of  the  copyright  and  the  other  half  to  the  use  of  the  United 
States. 
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[Act  or  6th  January,  1897.] 

Section  4966  of  the  Revised  Statutes  of  the  United  States  is  hereby 
amended  so  as  to  read  as  follows  : 

Sect.  4966.  Any  person  publicly  performing  or  representing  any 
dramatic  or  musical  composition  for  which  a  copyright  has  been 
obtained,  without  the  consent  of  the  proprietor  of  the  said  dramatic  or 
musical  composition,  or  his  heirs  or  assigns,  shall  be  liable  for  damages 
therefor,  such  damages  in  all  cases  to  be  assessed  at  such  sum,  not  less 
than  100  dollars  for  the  first  and  50  dollars  for  every  subsequent 
performance,  as  to  the  court  shall  appear  to  be  just.  If  the  unlawful 
performance  and  representation  be  wilful  and  for  profit,  such  person  or 
persons  shall  be  guilty  of  a  misdemeanour  and  upon  conviction  be 
imprisoned  for  a  period  not  exceeding  one  year. 

[Then  follow  provisions  as  to  injunctions  being  operative  in  any 
circuit,  motions  to  dissolve  injunctions,  the  jurisdiction  of  circuit  courts, 
and  the  hearing  of  applications.] 


[Law  of  3hd  March,  1897.] 

An  Act  to  amend  title  60,  chap.  3,  of  the  Revised  Statute*  of  the  United 
States  relating  to  Copyright.     [54  Congress  Sees.  II.  cap.  392.] 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  that  sect  4963  of 
the  Revised  Statutes  for  the  United  States  be,  and  the  same  is  hereby, 
amended  so  as  to  read  as  follows : 

Sect.  4963.  Every  person  who  shall  insert  or  impress  such  notice  or 
words  of  the  same  purport,  in  or  upon  any  book,  map,  chart,  dramatic 
or  musical  composition,  print,  cut,  engraving  or  photograph,  or  other 
article,  whether  such  article  be  subject  to  copyright  or  otherwise,  for 
which  he  has  not  obtained  a  copyright,  or  shall  knowingly  issue  or  sell 
any  article  bearing  a  notice  of  United  States  copyright  which  has  not 
been  copyrighted  in  this  country ;  or  shall  import  any  book,  photograph, 
chromo  or  lithograph,  or  other  article,  bearing  such  notice  of  copyright 
or  words  of  the  same  purport,  which  is  not  copyrighted  in  this  country, 
shall  be  liable  to  a  penalty  of  100  dollars,  recoverable  one  half  for 
the  person  who  shall  sue  for  such  penalty,  and  one  half  to  the  use  of 
the  United  States ;  and  the  importation  into  the  United  States  of  any 
book,  chromo,  lithograph  or  photograph,  or  other  article,  bearing  such 
notice  of  copyright,  when  there  is  no  existing  copyright  therein  in  the 
United  States,  is  prohibited,  and  the  circuit  courts  of  the  United 
States  sitting  in  equity  are  hereby  authorized  to  enjoin  the  issuing,  pub- 
lishing, or  selling  of  any  article  marked  or  imported  in  violation  of  the 
United  States  Copyright  Laws,  at  the  suit  of  any  person  complaining 
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of  such  violation :  Provided  that  this  Act  shall  not  apply  to  any 
importation  of  or  sale  of  such  goods  or  articles  brought  into  the  United 
States  prior  to  the  passage  hereof. 

Sect.  2.  That  all  laws  and  parts  of  laws  inconsistent  with  the  fore- 
going provision  be,  and  the  same  arc,  hereby  repealed. 


OFFICIAL  REGULATIONS. 


Directions  fob  securing  Copyright  under  the  Revised  Acts  of 
Congress,  including  the  Provisions  for  Foreign  Copyright,  by 
Act  of  March  3rd,  1891. 

Printed  Title  Required. 

1.  A  printed  copy  of  the  title  of  the  book,  map,  chart,  dramatic  or  musical  com- 
position,  engraving,  cut,  print,  photograph,  or  chromo,  or  a  description  of  the 
painting,  drawing,  statue,  statuary,  or  model  or  design  for  a  work  of  the  fine  arts, 
for  which  copyright  is  desired,  must  be  delivered  to  the  Librarian  of  Congress  or 
deposited  in  the  mail  within  the  United  States,  prepaid,  addressed — 

Librarian  of  Congress  (a), 
Washington,  D.  C. 
This  must  be  done  on  or  before  day  of  publication  in  this  or  any  foreign  country. 

What  style  of  Print. 

The  printed  title  required  may  be  a  copy  of  the  title-page  of  such  publications  as 
have  title-pages.  In  other  cases,  the  title  must  be  printed  expressly  for  copyright 
entry,  with  name  of  claimant  of  copyright.  The  style  of  type  is  immaterial,  and 
the  print  of  a  typewriter  will  be  accepted.  But  a  separate  title  is  required  for  each 
entry,  and  each  title  must  be  printed  on  paper  as  large  as  commercial  note.  The 
title  of  a  periodical  must  include  the  date  and  number,  and  each  number  of  a 
periodical  requires  a  separate  entry  of  copyright 

Copyright  Fees. 

2.  The  legal  fee  for  recording  each  copyright  claim  is  50  cents,  and  for  a  copy  of 
this  record  (or  certificate  of  copyright  under  seal  of  office)  an  additional  fee  of 
50  cents  is  required,  making  one  dollar  in  case  certificate  is  wanted,  which  will  be 
mailed  as  soon  as  reached  in  the  records.  In  the  case  of  publications  produced  by 
other  citizens  or  residents  of  the  United  States,  the  fee  for  recording  title  is  one 
dollar,  and  50  cents  additional  for  a  copy  of  the  record.  Certificates  covering  more 
than  one  entry  in  one  certificate  are  not  issued. 

Two  Copies  Required. 

3.  Not  later  than  the  day  of  publication  of  each  book  or  other  article,  in  this 
country  or  abroad,  two  complete  copies  of  the  best  edition  issued  must  be  delivered 
to  perfect  the  copyright,  or  deposited  in  the  mail  with  the  United  States, 
addressed — 

Librarian  of  Congress  {b), 

Washington,  D.  C 

(a)  Now  to  *'  Register  of  Copyrights." 

(b)  Ibid. 
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Free  by  Mail. 

The  freight  or  portage  must  be  prepaid,  or  the  publications  enclosed  in  parcel* 
covered  by  printed  penalty  labels,  furnished  by  the  Librarian,  in  which  case  they 
will  come  free  by  mail  (not  express),  without  limit  of  weight,  according  to  rulings 
of  the  Post  Office  Department.  In  the  case  of  books,  photographs,  chromos  or 
lithographs,  the  two  copies  deposited  must  be  printed  from  type  set  or  plates  made 
in  the  United  States,  or  from  negatives  or  drawings  on  stone  or  transfers  therefrom, 
made  within  the  United  States. 

Penalty. 

Without  the  deposit  of  copies  above  required,  the  copyright  is  void,  and  a  penalty 
of  25  dollars  is  incurred.  No  copy  is  required  to  be  deposited  elsewhere.  The  law 
requires  one  copy  of  each  new  edition  wherein  any  substantial  changes  are  made 
to  be  deposited  with  the  Librarian  of  Congress. 

Xotiee  of  Copyright  to  be  girenby  Imprint, — Claimant* $  name  to  be  Printed. 

4.  No  copyright  is  valid  unless  notice  is  given  by  inserting  in  every  copy  pub- 
lished, on  the  title-page  or  the  page  following,  if  it  be  a  book  ;  or  if  a  map,  chart, 
musical  composition,  print,  cut,  engraving,  photograph,  painting,  drawing,  chromo, 
statue,  statuary,  or  model  or  design  intended  to  be  perfected  as  a  work  of  the  fine 
arts,  by  inscribing  upon  some  portion  thereof,  or  on  the  substance  on  which  the 
same  is  mounted,  the  following  words,  vis.,  u  Entered  according  to  Act  of  Con- 
gress, in  the  year  ,  by  ,  in  the  office  of  the  Librarian  of  Congress  at 
Washington  "  ;  or,  at  the  option  of  the  person  entering  the  copyright,  the  words, 
"Copyright,  18    ,  by 

The  law  imposes  a  penalty  of  100  dollars  upon  any  person  who  has  not  obtained 
copyright  who  shall  insert  the  notice  "  Entered  according  to  Act  of  Congress "  or 
Copyright,"  &c.,  or  words  of  the  same  import,  in  or  upon  any  book  or  other 
article. 

Translations  and  Dramas, 

5.  The  copyright  law  secures  to  authors  or  their  assigns  the  exclusive  right  to 
translate  or  to  dramatise  their  own  works. 

Rights  Reserved. 

Since  the  phrase  all  rights  reserved  refers  exclusively  to  the  right  to  dramatise 
or  to  translate,  it  has  no  bearing  upon  any  publications  except  original  works,  and 
will  not  be  entered  upon  the  record  in  other  cases. 

Duration  of  Copyright. 

6.  The  original  term  of  copyright  runs  for  28  years.  Within  six  months  before 
the  end  of  that  time,  the  author  or  designer,  or  his  widow  or  children,  may 
secure  a  renewal  for  the  further  term  of  14  years,  making  42  years  in  all. 

Renewals. 

Applications  for  renewal  must  be  accompanied  by  explicit  statement  of  owner- 
ship in  the  case  of  the  author,  or  of  relationship  in  the  case  of  his  heirs,  aud  must 
state  definitely  the  date  and  place  of  entry  of  the  original  copyright.  Advertise- 
ment of  renewal  is  to  be  made  within  two  months  of  date  of  renewal  certificate  in 
some  newspaper  for  four  weeks. 

Time  of  Publication. 

7.  The  time  within  which  any  work  entered  for  copyright  may  be  issued  from 
the  press  is  not  stated  by  any  law  or  regulation,  but  the  courts  have  held  that  it 
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should  take  place  within  a  reasonable  time.  A  copyright  may  be  secured  for  a 
projected  work  as  well  as  for  a  completed  one.  But  the  law  provides  for  no  caveat, 
or  notice  of  interference — only  for  actual  entry  of  title. 

Assignment*. 

8.  A  copyright  is  assignable  in  law  by  any  instrument  of  writing,  and  such 
assignment  is  to  be  recorded  in  the  office  of  the  Librarian  of  Congress  within  60 
days  from  its  date.  The  fee  for  this  record  and  certificate  is  one  dollar ;  and  for  a 
certified  copy  of  any  record  of  assignment,  one  dollar. 

Copies  or  Duplicate  Certificates. 

9.  A  copy  of  the  record  (or  duplicate  certificate)  of  any  copyright  entry  will  be 
furnished,  under  seal  of  the  office,  at  the  rate  of  50  cents  each. 

Serials  or  separate  Publications. 

10.  In  the  case  of  books  published  in  more  than  one  volume,  or  of  periodicals 
published  in  numbers,  or  of  engravings,  photographs,  or  other  articles  published 
with  variations,  a  copyright  is  to  be  entered  for  each  volume  or  ipart  of  a  book,  or 
number  of  a  periodical,,  or  variety,  as  to  style,  title,  or  inscription,  of  any  other 
article.  But  a  book  published  serially  in  a  periodical,  under  the  same  general  title, 
requires  only  one  entry.  To  complete  the  copyright  in  such  a  work,  two  copies  of 
each  serial  part,  as  well  as  of  the  complete  work  (if  published  separately),  should 
be  deposited. 

Copyrights  for  World  of  Art. 

11.  To  secure  copyright  for  a  painting,  statue,  or  model  or  design  intended  to  be 
perfected  as  a  work  of  the  fine  arts,  a  definite  description  must  accompany  the 
application  for  copyright,  and  a  photograph  of  the  same  as  large  as  "  cabinet  size," 
mailed  to  the  Librarian  of  Congress  not  later  than  the  day  of  publication  of  the 
work  or  design. 

The  fine  arts,  for  copyright  purposes,  include  only  painting  and  sculpture,  and 
articles  of  merely  ornamental  and  decorative  art  are  referred  to  the  Patent  Office, 
as  subjects  for  design  patents. 

No  Labels  or  Names  Copyright. 

12.  Copyrights  cannot  be  granted  upon  trade  marks,  nor  upon  names  of  com- 
panies or  articles,  nor  upon  an  idea  or  device,  nor  upon  prints  or  labels  intended 
to  be  used  for  any  article  of  manufacture.  If  protection  for  such  names  'or  labels 
is  desired,  application  must  be  made  to  the  Patent  Office,  where  they  are  registered 
at  a  fee  of  six  dollars  for  labels  and  25  dollars  for  trade  marks. 

Foreign  or  International  Copyright. 

13.  The  provisions  as  to  copyright  entry  in  the  United  States  by  foreign  authors, 
&c.,  by  Act  of  Congress,  approved  March  3rd,  1891  (to  take  effect  July  1,  1891), 
are  the  same  as  the  foregoing. 

The  right  of  citizens  or  subjects  of  a  foreign  nation  to  copyright  within  the  United 
States,  is  not  to  take  effect  unless  such  nation  permits  to  United  States  citizens  the 
benefit  of  copyright  on  the  same  basis  as  to  its  own  citizens,  or  unless  such  nation 
is  a  party  to  an  international  agreement  providing  for  reciprocity  in  copyright,  to 
which  the  United  States  may  become  a  party.  The  Librarian  of  Congress  can 
enter  copyright  for  foreigners  only  after  a  proclamation  of  the  President  of  the 
United  States,  certifying  the  existence  of  either  of  the  foregoing  conditions. 

The  right  of  Americans  to  secure  copyright  abroad  is  unchanged  by  the  new  law, 
pending  new  legislation  in  foreign  countries,  or  international  agreements  as  to 
copyright  between  their  Government  and  that  of  the  United  States. 
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Full  Name  of  Proprietor  requited. 

14.  Every  applicant  for  a  copyright  should  state  distinctly  the  full  name  and 
residence  of  the  claimant,  and  whether  the  right  is  claimed  as  author,  designer,  or 
proprietor.    No  affidavit  or  witness  to  the  application  is  required. 

Office  of  the  Librarian  of  Congress, 
Washington,  1891. 


FORM    OF    APPLICATION    FOR    COPYRIGHT    REGISTRATION    FOR 
WORKS  MULTIPLIED  BY  MECHANICAL  MEANS. 


cents  in  Money  Order,  which  you  are 


To  the  Register  of  Copyright*,  Date,  - ,  190    . 

Washington,  D.  C. 

Inclosed  find  $ 
requested  to  apply  as  follows  : 

(a)  As  the  statutory  fee  for  recording  the  accompanying  title   , 

$  cents. 

(ft)  As  the  statutory  fee  for  a  copy  under  seal  of  such  record  (Certificate),  fifty 
cent?  each,  $  cents. 


Name  in  full  and  address  of  the  render  of  the  application. 

JYaiui, 

This  is  to  be  filled  only 
when  one  person  acts  as 
attorney  or  agent  for 
another. 


Street  and  Number, 
Town  and  State,  — 


Pleate  read  the  following  direction*  with  care  and  Jill  in  the  required  information 
with  exactneu  in  order  to  avoid  delay  in  your  copyright  by  sine**. 


1.  Use  only  one  of  these  eight 
designations : 
A,  Book  (if  literary  composition,  in 
prose  or  verse,  including  newspa]>er 
article,  magazine  contribution,  serial 
Rtory,  or  single  poem) ;  B,  PERIODI- 
CAL ;  C,  Musical  Composition  ; 
D,  Dramatic  Composition  ;  E, 
Map  or  Chart;  F,  Engraving, 
Cut,  or  Print  ;  G,  Chromo  or 
Lithograph  ;  H,  Photograph. 
N.B. — Use  no  other  terms  than   the 

above. 


1.  Nature  of  Article. 


2.  Write  an  abbreviation  of  the 
accompanying  printed  title,  sufficient 
to  identify  the  latter. 

N.B.— One  blank  will  Ferve  for 
more  than  one  title  if  the  informa- 
tion asked  for  on  pages  1  and  2  of  the 
blank  is  equally  applicable  to  each 
title. 


2.  Title  of  Work. 
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3.  Write  full  name  of  person  in  whose 
name  as  "Author,"  "Designer,"  or 
"Proprietor"  the  claim  of  copyright 
is  to  be  recorded,  and  state  legal 
residence. 

^T.B. — The  notice  of  copyright  on 
every  copy  of  the  article  must  have 
name  of  claimant  printed  in  exactly 
the  form  written  here,  for  example  : 

Copyright,  190    ,        by  A.  B. 
(Here  insert  year.)         (Here  inocrt 
full  name  of 
claimant.) 


3.  Name  of   Claimant  of  Copyright, 
and  Legal  Residence. 


Xa  ////•,  


Iicxidcncr, 


(City.) 


(State.) 


N.B. — In  the  case  of  a  book  the  copies  required  to  be  deposited  must  "  be  printed 
from  type  set  within  the  limits  of  the  United  States,  or  from  plates  made  there- 
from"; in  the  case  of  a  photography  "from  negatives  .  .  .  made  within  the  limits 
of  the  United  States,  or  from  transfers  made  therefrom,"  and  in  the  case  of 
eh r onto*  and  lithographs  from  "  drawings  on  stone  made  within  the  limits  of  the 
United  States,  or  from  transfers  made  therefrom." 


4.  If  a  Booh,  Cliromo,  Lithograph, 
Photograph,  or  Periodical,  state  in 
what  country  the  article  is  to  be 
printed  or  produced. 

This  information  is  not  obligatory 
in  the  case  of  other  copyright  articles, 
but  is  desirable. 


5.  If  in  Space  3  the  name  of  the 
author  is  given,  write  opposite  the 
word  "author." 

If  in  Space  3  the  name  of  the  pro- 
prietor is  given,  write  opposite  the 
word  "proprietor." 


4.  Country  in  which  the  article  is  to 
be  printed  or  produced. 


5.  Form  of  Claim. 


6.  If  the  author,  composer,  or 
designer  is  living,  state  citizenship 
and  residence  ;  if  dead,  state  nation- 
ality. *  If  naturalized  citizen  of  the 
United  States,  so  state. 

It  is  not  necessary  to  divulge  the 
name  and  residence  of  any  author  who 
is  not  also  the  claimant  of  the  copy- 
right. It  is  obligatory  to  indicate  tltc 
nationality.  The  meaning  of  the 
word  "nationality"  in  this  case  is 
the  country  to  which  the  applicant 
now  owes  allegiance  by  birth  or 
naturalization. 


(Author     \ 
Translator  \  and  of 
Editor     J 
the  Country  of  which  he  is  now 
a  Citizen  or  Subject. 


Name, . 


[May  be  withheld  If  desired.] 


Residence, . 


[May  be  withhold  if  desired.] 


Nationality, 


Name  of 
country  of 
which  he 
in  now  a 
citizen  or 
subject. 


[MUST  BE 
GIVEN.] 


7.  State,  if  desired,  specifically  upon 
what  copyright  protection  is  claimed, 
e.g.,  "Preface,"  "Notes  and  Emenda- 
tions," "  illustrations,"  •"  New  matter 
added  to  new  edition,"  &c. 


7.  Specification  of  nature  of  claim  of 
copyright. 


epxlii 
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18.  Give  name  of  person  to  whom 
reply  ib  to  be  sent,  together  with  full 
f  address. 


8.  Name  and  Address  to  whom  Bepl y 
U  to  be  Mailed. 


Xante, 


Add  rest, . 


One  application  form  will  serve  for  a  number  of  titles,  provided  the  information 
called  for  on  pages  1  and  2  of  the  blank  is  equally  applicable  to  each  title. 

N.B.— If  application  is  desired  to  be  made  for  an  original  work  of  art  (Painting, 
Drawing,  Statue,  Statuary,  or  Model  or  Design  intended  to  be  perfected  as  a  work 
of  the  fine  arte),  please  use  Application  Form  B,  copies  of  which  can  be  obtained 
upon  request 


DIRECTIONS  FOB  FILLING   UP  APPLICATION  BLANK. 

State  the  exact  amount  of  remittance  for  fee  inclosed  with  application  ;  but,  if 
no  money  is  sent  with  the  application,  leave  the  space  blank. 

Fee  for  entry  of  title  of  production  of  a  citfeen  of  the  United  States  is  50  cents ; 
for  production  of  a  qualified  foreigner,  $1.  Fee  for  certificate,  50  cents  additional 
in  either  case. 

All  remittances  should  be  made  payable  to  the  Register  of  Copyrights. 

Remittances  should  always  be  made  preferably  by  money  order,  or  by  express 
order,  or  bank  draft.  Currency  or  coin  should  not  be  sent,  and  cheques  only  upon 
special  arrangement  with  the  Register  of  Copyrights.  Fottage  stamp*  cannot  be 
received  for  copyright  fees. 

The  law  explicitly  requires,  in  addition,  the  transmission  of  a  "printed"  copy 
of  the  title,  which  must  be  sent  with  this  application  in  order  to  ensure  entry  of 
copyright  If  type-written  title  is  sent,  it  will  be  used,  but  at  the  risk  of  the 
applicant    No  entry  can  be  made  upon  a  written  title. 

Give  name  of  claimant  in  full  ;  initials  are  not  always  sufficient  for 
identification. 

Write  legibly  the  full  name  and  give  full  address  (with  name  of  place,  street, 
and  number)  of  applicant 

Always  send  the  regular  printed  title-page  when  possible. 

Use  this  blank  only  for  the  following  productions  :  Book  (meaning  thereby  a 
literary  composition  in  prose  or  verse,  not  a  blank  book,  account  book,  or  minute 
book,  &c,  but  including  a  newspaper  article,  magazine  contribution,  serial  story, 
or  a  single  poem,  eaoh  of  which  should  be  designated  in  the  application  by  the 
term  "Book");  Periodical  ;  Musical  Composition  (when  music,  or  words  and 
music,  are  desired  to  be  protected) ;  Dramatic  Composition ;  Map  or  Chart  (only 
when  the  article  is  a  chartographical  work,  not  a  chart  in  the  modern  sense,  »>., 
a  sheet  exhibiting  information  in  a  methodical  or  tabulated  form) ;  Engraving, 
Cut,  or  Print  (only  when  a  work  of  art,  sold  or  exchanged  for  its  artistic  value, 
and  not  when  merely  an  advertisement  or  a  print  relating  to  an  article  of 
manufacture) ;  Chromo  or  Lithograph ;  and  Photograph. 

If  the  article  for  which  copyright  is  desired  cannot  reasonably  be  described  by 
any  of  the  terms  stated  above,  it  is  not  Buch  an  article  as  can  be  registered  in  the 
Copyright  Office  as  a  preliminary  to  copyright  protection. 

In  the  case  of  music,  preferably  the  printed  title  cover  of  the  music  should  be 
sent  when  this  contains  a  complete  title,  with  names  of  author  of  the  words  and 
composer  or  arranger  of  the  music,  and  the  instrumentation.     But  if  tins  cannot 
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be  done,  the  complete  title  should  be  typewritten  on  page  3  of  the  blank.  If 
several  typewritten  titles  are  to  be  sent  with  one  application,  they  can  be  put  upon 
page  3  of  the  application  blank,  1J  inches  apart,  so  as  to  allow  the  date  and 
number  stamp  to  come  between.  Typewritten  titles  are  accepted  upon  the  sole 
responsibility  of  the  sender. 

The  term  "  Musical  Composition "  should  be  used  only  when  the  music  is 
desired  to  be  protected  or  the  words  and  music  together.  If  the  words  only  are 
desired  to  be  protected,  the  term  "Book"  should  be  used  in  filling  up  the 
application. 

[  Copies  of  the  blank  application  forms  can  be  obtained  upon  request.  Please 
make  requests  for  blank  forms  in  separate  communications,  not  as  part  of  a  letter 
relating  to  other  copyright  business. 

For  works  of  art  use  application  form  B.     For  renewal  use  application  form  C.J 

• 
Title. 

In  the  case  of  a  book  in  more  than  one*  volume,  a  separate  title-page  for 
each  volume  must  be  sent.  Only  one  copy  of  each  title  is  required.  The  law 
distinctly  specifies  a  printed  title.  If  a  typewritten  title  is  sent,  it  is  at  the 
claimant's  risk. 

No  entry  can  be  made  on  a  written  title. 

Insert  on  this  page  printed  or  typewritten  title  or  titles. 

If  several  typewritten  titles  are  to  be  sent  with  one  application,  they  can  be  put 
upon  this  page  of  the  application  blank,  but  should  be  1J  inches  apart,  so  as  to 
allow  the  date  and  number  stamp  to  come  between  ;  or  they  can  be  on  separate 
sheets  of  paper.  If  necessary,  additional  sheets  of  titles  may  be  inserted  between 
pages  2  and  3,  but  it  is  always  preferable  to  send  the  regular  printed  title-pages. 


INFORMATION  CIRCULAR  NO.   3. 
Copyright  Fees. 

Library  of  Congress, 

Copyright  Office, 

Washington,  D.  C. 

The  Copyright  fees  prescribed  by  law  are  as  follows : 

£ nt ties  and  Certificate*.— For  recording  each  title  of  a  book  or  other  article,  the 
production  of  a  citizen  or  resident  of  the  United  States,  the  charge  is  fifty  (50) 
cents.  If  a  Certificate  of  copyright  (?'.*.,  a  certificate  of  the  entry  of  the  title) 
is  desired,  there  is  an  additional  charge  of  fifty  (50)  cents,  or  $1.00  in  all.  One 
certificate  can  be  made  to  include  only  one  title. 

For  recording  each  title  of  a  book  or  other  work,  the  production  of  a  person  not 
a  citizen  or  resident  of  the  United  States,  the  charge  is  $1.00.  This  fee  of  $1.00  is 
required  to  be  paid  for  recording  the  title  of  every  work  whose  original  author  or 
producer  is  "  a  person  not  a  citizen  or  resident  of  the  United  States,"  whether  the 
proprietor  of  the  copyright  is  or  is  not  a  citizen  or  resident  of  the  United  States. 
A  Certificate  of  such  record  requires  the  payment  of  fifty  (50)  cents  additional,  or 
$1.50  in  all. 

Copies  of  Record, — For  every  copy  under  seal  of  the  record  of  entry  of  title,  the 
charge  is  fifty  (50)  cents. 

Assignments. — For  recording  and  certifying  an  instrument  of  writing  for  the 
Assignment  of  a  c<^  ♦right,  the  charge  is  $1.00  ;  and  for  each  copy  of  an 
Assignment  $1.00. 

Receipts  for  T\oo  Copies.— For  a  certified  receipt  for  the  deposit  of  two  copies, 
the  charge  is  fifty  (60)  cents. 

In  no  case  should  any  postage,  stamps  or  stamped  envelopes  be  sent  for  reply,  as 
all  Copyright  Office  mail  is  forwarded  vnder  a  (fitrernment  frank. 
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All  remittances  should  be  made  by  money  order,  payable  to  the  Raster  of 
Copyrights. 
Internal  Revenue  stamps  are  not  required. 

Thorvald  Solbsbg, 

Remitter  of  Copyright*. 


Information  Uibculab  No.  27. 
Articles  Subject  of  Copyright. 

The  Copyright  Statutes  enumerate  the  classes  of  articles  which  are  subjects  of 
copyright  protection,  and  no  article  can  be  registered  in  this  office  unless  it 
is  possible  to  designate  it  as  belonging  to  one  or  the  other  of  the  articles  or  classes 
of  articles  named  in  the  law. 

These  articles  are : 

1.  Book, — By  the  term  "  book  "  in  the  copyright  law  is  understood  a  literary 
composition.  All  copyright  legislation  is  based  on  the  provision  of  the  Constitu- 
tion (Art.  1,  Sect.  8)  granting  to  Congress  the  power  to  legislate  to  protect  the 
writings  of  author*.  For  this  reason,  the  mere  fact  that  an  article  is  printed,  such 
as  a  mere  list  of  words,  or  a  sheet  of  disjointed  phrases  or  sentences,  or  a  blank 
form  or  a  blank  book,  does  not  enable  it  to  obtain  protection.  Nor  does  the  fact 
that  an  article  is  made  up  to  resemble  a  book  in  form  justify  its  registration  for 
copyright  protection.      It  must  be  a  book  in  literary  substance. 

A  book,  in  order  to  obtain  copyright  protection,  must  be  printed  from  type  set 
within  the  limits  of  the  United  States,  or  from  plates  made  therefrom. 

2.  Periodical. — This  term  includes  all  magasines,  newspapers,  or  serial  publica- 
tions partaking  of  the  nature  of  a  periodical. 

3.  Map  or  Chart.— The  term  "chart"  in  the  copyright  law  means  a  form  of 
map,  a  cartographical  work,  and  cannot,  therefore,  be  used  to  designate  what  is 
ordinarily  termed  a  chart,  nor  any  such  articles  as  dress  patterns,  or  sheets 
designed  for  use  in  dressmaking,  &c. 

4.  Dramatic  Composition.— This  term  must  be  understood  to  mean  a  literary 
composition  in  dramatic  form,  and  cannot  be  understood  to  include  mere  stage 
business,  specialty  acts,  stage  names,  stage  curtains,  scenarios,  &c. 

5.  Musical  Composition. — Intended  to  cover  words  and  music.  If  the  words 
only  of  a  song  are  desired  to  be  protected,  the  designation  "book*1  should  be 
used. 

6.  Engraving,  Cut,  or  Print. — These  terms  are  defined  in  the  law  to  be  applied 
only  to  pictorial  illustrations  of  works  connected  with  the  Fine  Arts,  that  is  to 
say,  to  articles  sold  or  exchanged  for  their  artistic  value.  Prints  which  pertain  to 
a  specific,  designated  article  of  manufacture  cannot  be  registered  in  this  office,  but 
should  be  entered  for  copyright  protection  at  the  Patent  Office  under  the  Act  of 
June  18, 1874.     See  Circular  No.  24. 

7.  Photograph. — A  photographic  print,  in  order  to  be  entitled  to  protection  under 
the  copyright  law,  must  be  printed  from  a  negative  made  within  the  limits  of  the 
United  States,  or  from  transfers  made  therefrom. 

8.  Chromo  or  Lithograph. — Chromos  and  lithographs,  in  order  to  obtain  copy- 
right protection,  must  be  made  from  drawings  on  stone  or  from  transfers 
therefrom  made  within  the  limits  of  the  United  States. 

9.  Photographic  Negative. 

10.  Painting.        11.  Drawing.        12.  Statuary. 

13.  Model  or  Design  intended  to  be  perfected  as  work  of  the  Fine  Arts. 

Only  such  productions  as,  by  reasonable  interpretation,  can  be  classed  under  any 
one  of  the  articles  named  above  can  therefore  be  registered  for  copyright 
protection. 

Thorvald  Solbbbo, 

Begister  of  Copyrights. 
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Information  Circular  No.  35. 
General  Instructions. 

The  formalities  required  by  law  in  order  to  secure  copyright  entry  are  very 
siniple.  No  statement  is  necessary  except  the  direct  application  for  copyright 
registration.  No  .papers  are  required  to  be  sworn  to,  nor  any  certificate  to  be 
furnished. 

The  law  prescribes  three  simple  steps  as  preliminary  to  copyright  protection. 
Each  of  these  steps  should  be  taken  exactly  as  the  law  requires ;  otherwise  no 
protection  is  secured.     These  three  steps  are  : 

Step  A. — Registration  of  title  or  description  in  this  office.  See  below.  This 
step  can  be  taken  prior  to  going  to  press,  if  desired. 

Step  B. — Deposit  of  two  copies  of  the  book  or  other  article  not  later  than  the 
day  of  publication  in  this  or  any  foreign  country.  In  the  case  of  paintings, 
drawings,  statuary,  or  models  or  designs  for  works  of  art,  a  photograph  of  the 
article  is  to  be  sent  in  lieu  of  the  two  copies.  The  copyright  law  explicitly  enacts 
that  "  In  the  case  of  a  book,  photograph,  chromo,  or  lithograph,  the  two  copies  of 
the  same  required  to  be  delivered  or  deposited  as  above  shall  be  printed  from  type 
set  within  the  limits  of  the  United  States,  or  from  plates  made  therefrom,  or  from 
negatives,  or  drawings  on  stone  made  within  the  limits  of  the  United  States,  or 
from  transfers  made  therefrom." 

No  manuscript  copies  of  books  or  music  and  no  original  drawings  or  paintings 
should  be  sent  to  this  office. 

The  printed  copies  or  the  photograph  should  be  marked  with  the  name  and 
address  of  the  sender,  should  be  addressed  to  the  Register  of  Copyrights, 
Washington,  D.  C,  and  should  be  deposited  in  the  mails  before  any  copies  have 
been  distributed  to  the  public,  with  postage  fully  prepaid  or  under  the  franking 
label  supplied  by  this  office.  The  law  requires  postmasters  to  give  receipts  for 
titles  and  copies  on  request. 

Steps  A  and  B  are  prerequisites  to  any  copyright  protection.  They  may  be 
taken  at  the  same  time,  if  desired,  but  not  later  than  the  day  of  publication.  If 
taken  together,  all  matter  relating  thereto,  including  title,  copies  or  photograph, 
application,  and  fee,  should  be  sent  in  one  parcel. 

Step  C. — Notice  of  Copyright  should  be  printed  in  every  copy  distributed,  in 
one  or  the  other  of  the  following  forms  :  u  Entered  according  to  Act  of  Congress, 

in  the  year  ,  by  A.  B.,  in   the  office  of    the  Librarian  of    Congress,  at 

Washington  "  ;  or,  "  Copyright,  19—,  by  A.  B." 

In  the  case  of  a  book  this  notice  should  be  printed  on  the  title-page  or  the  page 
immediately  following.  In  the  case  of  other  articles  the  notice  should  be  placed 
upon  some  visible  portion  of  the  article  or  of  the  substance  on  which  the  article  is 
mounted. 

No  copyright  can  be  defended  against  infringement  unless  the  notice  of  copy- 
right is  given  as  above  directed.  The  notice  should  not  vary  from  the  form 
prescribed.  The  date  given  in  the  notice  should  be  the  same  as  the  year  date 
of  the  entry  obtained  by  taking  "  Step  A  "  above  described. 

Registration. 

No  copyright  registration  can  be  secured  for  an  article  not  distinctly  named  in 
the  copyright  law  as  subject  to  copyright  protection  ;  but  for  any  articles  named 
in  the  law  as  subject  to  protection  a  compliance  with  the  following  directions  will 
secure  the  registration  of  the  copyright,  referred  to  above  as  "  Step  A." 

1.  Fill  up,  in  accordance  with  the  directions  printed  upon  it,  the  copyright 
application  blank  supplied  by  this  office  upon  request. 

For  articles  multiplied  by  mechanical  means,  such  as  a  book,  periodical, 
musical  composition,  dramatic  composition,  map  or  chart,  engraving,  cut  or  print 
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chromo  or  lithograph,  or  a  photograph,  use  application  form  "  A,"  supplied  by  thi* 
office  upon  request  (a). 

For  a  painting,  drawing,  statne,  statuary,  model  or  design  intended  to  be  per- 
fected as  a  work  of  the  fine  arte,  use  form  "  B." 

2.  Attach  to  the  application  a  printed  or  typewritten  title  of  the  book,  photo- 
graph, music,  or  other  article.  Written  titles  are  not  legal  and  cannot  be  accepted. 
In  the  case  of  paintings,  drawings,  statuary,  and  models  of  designs  intended  to  be 
perfected  as  works  of  art,  a  brief  description  of  the  article  must  be  filed  with  the 
application,  in  lieu  of  the  title. 

3.  Forward  to  this  office  the  application,  with  a  money  order  or  express  order 
for  the  exact  amount  of  the  fee,  payable  to  the  Register  of  Copyrights. 

4.  Send  two  copies  of  the  article,  or  the  one  photograph  of  a  work  of  art 
(see  "  Step  B "  above),  not  later  than  the  day  of  publication,  before  any  other 
copies  have  been  distributed. 

5.  Send  application,  title,  fee,  and,  when  possible,  the  two  copies  of  the  article, 
or,  in  the  case  of  an  original  work  of  art,  the  photograph,  in  one  parcel,  using  the 
addressed  franked  label  furnished  by  this  office  upon  request. 

Address  all  communications :  The  Register  of  Copyrights,  Copyright  Office. 
Library  of  Congress,  Washington,  D.  C. 

Thorvald  So  lb  erg, 

Register  of  Copyright*. 

(a)  See  ante,  p.  cxL 
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FORMS  USED  AT  STATIONERS1  HALL. 
{Form  of  requiring  Entry  of  Proprietorship.) 

To  the  registering  officer  appointed  by  the  Stationers'  Company. 

I,  of  do   hereby  certify,  that  I  am  the  proprietor  of  the 

Copyright  of  a  Book,  intituled  ;  and  I  hereby  require  you  to 

make  entry  in  the  Register  Book  of  the  Stationers1  Company  of  my  Proprietorship 
of  such  Copyright,  according  to  the  particulars  underwritten. 

(Every  particular  given  must  be  clearly  written,) 


Title  of  Book. 


Name  of  Pub- 
lisher and  Place 
of  Publication. 


Name  and  Place 
of  Abode  of  the 
Proprietor  of 
the  Copyright. 


Date  of  First 
Publication. 


day  of 


190 


Dated  this 

Witness,  .  (Signed) 

N.B. — In  filling  up  the  above  form  special  care  must  be  taken  to  insert  the 
correct  title  of  the  Book,  the  name  of  the  first  publisher^  and  the  exact  day  of 
first  publication.    All  names  should  be  written  in  full. 


A  stamped  and  addressed  envelope  must  be  enclosed  with  all  communications 
to  which  an  answer  is  required. 

COPYRIGHT  REGISTRY. 

Instructions  for  Registration  of  Boohs  first  published  within  the  British  Dominions 
under  the  provisions  of  the  Copyright  Acts,  5^6  Vict.  c.  45,  and  49  <f  5 
Vict.  c.  33. 

Booh. — The  term  "  Book"  means  and  includes  every  volume,  part  or  division  of 
a  volume,  pamphlet,  sheet  of  letterpress,  sheet  of  music,  map,  chart,  or  plan, 
separately  published. 

Term  of  Copyright  in  Boohs. — If  published  in  lifetime  of  author,  then  forty-two 
years  from  publication  or  life  of  author  and  seven  years  from  his  death,  whichever 
shall  be  the  longer  term. 

If  published  after  author's  death,  then  proprietor  has  copyright  for  forty-two 
years  from  first  publication, 
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The  copyright  in  articles  in  encyclopaedias,  reviews,  magazines,  periodical  works, 
or  works  published  in  a  series  of  hooks  or  parts,  belongs  to  the  proprietor  of  the 
work  when  such  articles  have  been  composed  upon  the  terms  that  the  copyright 
shall  belong  to  him  and  shall  have  been  actually  paid  for  by  him ;  but  after  twenty- 
eight  years  from  first  publication  the  right  of  publishing  in  separate  form  such 
articles  as  have  been  published  in  reviews,  magazines,  or  other  periodical  works  of 
a  like  nature  reverts  to  the  author  ;  and  during  such  twenty-eight  years  the  pro- 
prietor may  not  publish  separately  without  the  previous  consent  of  the  author  or 
his  assigns.  Authors  may  by  contract  reserve  to  themselves  the  right  of  publish- 
ing in  a  separate  form  before  the  expiration  of  the  twenty-eight  yean. 

Necessity  for  Registration, — Copyright  is  created  by  the  Statute,  and  does  not 
depend  upon  registration,  which  is  permissive  only  and  not  compulsory,  but  no 
proprietor  of  copyright  in  any  book  can  take  any  proceedings  in  respect  of  any 
infringement  of  his  copyright  unless  he  has,  before  commencing  his  proceedings, 
registered  his  book. 

Mode  of  Registration. — A  proprietor  of  copyright  desiring  to  register  at  Stationers' 
Hall  must  lodge  there  a  demand  signed  by  him  and  witnessed,  in  the  form  printed 
Fee  5*.  on  the  back  hereof,  together  with  a  fee  of  5#.  for  each  entry. 

Special  care  should  be  taken  that  the  full  and  proper  title  of  the  book,  and  the 
correct  day,  month,  and  year  of  first  publication  are  entered,  as  any  error  or  omission 
may  invalidate  the  entry. 

A  book  cannot  be  registered  before  it  U  published. 

A  proprietor  of  the  copyright  in  an  encyclopaedia,  review,  magazine,  periodical 
work,  or  other  work  published  in  a  series  of  books  or  parts,  will  be  entitled  to  all 
the  benefits  of  registration  upon  his  registering  the  first  volume,  number,  or  part. 

Music. — Proprietors  of  copyright  in  musical  compositions  entitled  to,  and 
desirous  of  retaining  the  right  of,  public  representation  or  performance,  must  print 
on  the  title-page  of  every  copy  a  notice  to  the  effect  that  the  right  of  public  repre- 
sentation or  performance  is  reserved. 

Assignments. — Registered  copyrights,  or  any  share  or  shares  thereof,  may  be 
assigned,  without  payment  of  any  stamp  duty,  by  the  registered  proprietor  lodging, 
at  Stationers'  Hall,  a  demand  signed  by  him  in  the  form  prescribed  by  the  Statute, 
together  with  a  fee  of  5*.  Forms  of  Assignment  can  be  obtained  at  Stationers' 
Hall. 
Certificate  5*.      Certified  Copies  of  entries  are  supplied  on  payment  of  a  fee  of  5#.  each,  and  such 

copies  are  prima  facie  proof  of  the  matters  alleged  therein. 
Search  Is.  Searches.— A  printed  Lexicographical  Index  of  all  Literary  Works  registered 

between  1842  and  1902  is  now  provided  for  the  use  of  persons  desirous  of  searching 
the  Book  Register.    The  statutory  fee  for  each  entry  searched  for  is  1«. 

Public  Libraries.— A  copy  of  every  book  published  (whether  registered  at 
Stationers'  Hall  or  not)  and  of  any  second  or  subsequent  edition  containing 
additions  and  alterations,  must  be  delivered  at,  or  forwarded  by  post  or  rail  carriage 
prepaid  to,  the  British  Museum  immediately  after  publication  ;  and  four  copies 
should  be  delivered  at  Stationers'  Hall  for  the  Public  Libraries  at  Oxford,  Cam- 
bridge, Edinburgh,  and  Dublin. 

Newspapers. — Proprietors  registering  newspapers  at  Stationers'  Hall  should  also 
register  at  Somerset  House,  pursuant  to  the  Newspaper  Libel  and  Registration  Act, 
1881  (44  &  45  Vict.  c.  60).  This  Act  does  not  extend  to  Scotland.  For  forms  apply 
to  the  Registrar,  Companies'  Registration  Office,  Somerset  House,  London,  W.C. 

British  Possessions. — Books  first  published  in  any  British  possession  which  does 
not  provide  for  registration  should  be  registered  at  Stationers'  Hall. 

International  Copyright.— Under  the  provisions  of  the  Berne  Convention,  books 
copyright  in  Great  Britain  are  protected  in  the  following  countries : — Belgium, 
France,  Germany,  Italy,  Spain,  Switzerland,  Tunis,  Hayti,  Luxembourg,  Monaco, 
Norway,  Japan,  and  Denmark  (including  the  Faroe  Islands,  but  excluding 
Iceland,  Greenland,  and  the  Danish  Antilles)  (a). 

(a)  Add  now,  Sweden. 
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United  States,  <£•<?.—  To  secure  copyright  in  Great  Britain  of  works  intended  to 
be  published  in  America  and  other  foreign  countries  (except  the  kingdoms  and 
States  represented  in  the  Austrian  Reichsrath)  which  have  not  adopted  the  pro- 
visions of  the  Berne  Convention,  simultaneous  publication  in  both  countries  is 
essential,  and  the  work  should  be  registered  at  Stationers'  Hall,  and  one  copy 
delivered  to  the  British  Museum,  and  four  copies  lodged  at  Stationers'  Hall  for  the 
Public  Libraries.  The  name  of  the  British  publisher  and  place  of  publication  must 
in  all  cases  be  inserted  in  the  second  column  of  the  form  on  the  other  side. 

Foreign  Reprints, — Proprietors  of  books  first  composed,  or  written,  or  printed  in 
the  United  Kingdom,  desiring  to  prevent  the  importation  of  foreign  reprints,  are 
advised  to  give  notice  in  writing  to  the  Commissioners  of  Customs,  accompanied 
by  a  statutory  declaration  that  the  copyright  subsists,  and  when  it  will  expire. 
Registration  at  Stationers1  Hall  is  also  necessary  before  duties  can  be  levied  for 
the  benefit  of  the  proprietor  of  copyright  on  foreign  reprints  of  British  copyright 
works  imported  into  the  Bahamas,  Barbados,  Bermuda,  British  Guiana,  Cape  of 
Good  Hope,  Grenada,  Jamaica,  Natal,  Nova  Scotia,  Newfoundland,  Prince  Edward 
Island,  St  Christopher,  St.  Lucia,  and  St.  Vincent. 

Applicants  not  conversant  with  the  mode  of  registration  are  recommended  in  all 
cases  to  forward  with  the  demand  for  registration  a  copy  of  the  book  to  be  regis- 
tered for  comparison  before  entry,  as  no  alteration  can  be  made  in  the  "  Register,0 
or  any  error  corrected,  except  by  an  Order  of  the  High  Court  of  Justice,  or  one  of 
the  Judges  thereof. 

Forms  used  at  Stationers1  Hall  can  be  obtained  on  application,  price  Id.  each. 

Postage  stamps  cannot  be  received  in  payment  of  fees. 

Post  Office  and  Postal  Orders  to  be  made  payable,  and  all  communications  to  be 
addressed,  to  The  Registrar,  Stationers'  Hall,  London,  KC. 

Office  hours  10  a.m.  to  4  p.m.    Saturdays  10  a.m.  to  2 p.m. 

Stationers'  Hall,  December  1903. 


(Form  of  Concurrence  of  the  Party  Assigning  in  any  Booh  preciously  Registered.) 
To  the  Registering  Officer  appointed  by  the  Stationers1  Company. 
I,  of  ,  being  the  Assigner  of  the  Copyright  of  the  Book  here- 

under described,  do  hereby  require  you  to  make  Entry  of  the  Assignment  of  the 
Copyright  therein. 


Title  of  Book. 

ABHigner  of  the 
Copyright. 

Assignee  of 
Copyright. 

%*  The  date  of  the  previous  Registration  or 
Assignment  must  be  given  here  . 

, 

Dated  this  day  of  ,  19    . 

(Signed) 

•  N.B.— The  title  of  the  Book  must  correspond  precisely  with  that  in  the  original 
entry  on  the  "  Register,"  and  the  address  of  the  assigner  and  assignee  respectively 
be  inserted  in  the  proper  column  after  his  name.    All  names  to  be  written  in  full. 
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A  stamped  and  addressed  envelope  to  be  enclosed  with  all  communications  u> 
which  an  answer  is  required. 

COPYRIGHT  REGISTRY. 

Instructions  for  Assignment  of  Copyright  in  Books  under  the  provisions  of  the 
Copyright  Act,  5  <J-  6  Viet,  e.  45. 

Kutry  5*.  The  registered  proprietor  of  copyright  in  a  Book  may  transfer  his  copyright  or 

any  share  or  shares  thereof,  without  payment  of  amy  stamp  duty,  by  lodging,  at 
Stationers*  Hall,  a  demand  signed  by  him  in  the  form  prescribed  by  the  Statute, 
and  printed  on  the  back  hereof,  together  with  a  fee  of  5>. 

Special  care  should  be  taken  that  the  correct  particulars  are  entered,  as  any 

error  or  omission  may  invalidate  the  entry,  and  no  alteration  can  be  made  in  the 

44  Register,"  or  any  error  corrected,  except  by  an  Order  of  the  High  Court  of  Justice. 

or  one  of  the  Judges  thereof. 

Certificate  5*.      Certified  Copies  of  entries  are  supplied  on  payment  of  a  fee  of  5*.  each,  and  such 

copies  are  prima  facie  proof  of  the  matters  alleged  therein. 
Search  1*.  A  printed  Lexicographical  Index  of  all  Literary  Works  registered  between  1842 

and  1897  is  now  provided  for  the  use  of  persons  desirous  of  searching  the  Book 
Register.    The  statutory  fee  for  each  entry  searched  for  is  I*. 

Forms  can  be  obtained  at  Stationers'  Hall,  price  Id.  each. 

Postage  stamps  cannot  be  received  in  payment  of  fees. 

Post  Office  and  Postal  Orders  to  be  made  payable,  and  all  communications  to  be 
addressed,  to  The  Registrar,  Stationers'  Hall,  London,  E.C. 

Office  hours  10  a.w.  to  4  p.m.     Saturdays  10  a.  m.  to  2  p.m. 

Stationers'  Hall,  October  1903. 


(Form  of  Requiring  Entry  of  Proprietorship  of  Dramatic  Piece  or  Musical 

Composition,) 

To  the  Registering  Officer  appointed  by  the  Stationers'  Company. 

I,  of  ,  do  hereby  certify,  That  I  am  the  proprietor  of  the  Liberty 

of  Representation  or  Performance  of  a  Dramatic  Piece  or  Musical  Composition, 
intituled  ,  and  I  hereby  require  you  to  make  entry  in  the  Register 

Book  of  the  Stationers'  Company  of  my  Proprietorship  of  such  Liberty  of 
Representation  or  Performance,  according  to  the  particulars  underwritten. 

{Every  particular  giren  must  be  clearly  written.) 


Title  of  Dramatic  Piece  or 
Musical  Composition. 


Name  and  PI  ice 

of  Abode  of  the 

Author  or 

Composer. 


Name  and  Place 
of  Abode  of  the 
Proprietor  of  the 
Sole  Liberty  of 
Representation 
or  Performance. 


Time  awl  Plaice 
of  First  Repre- 
sentation or 
Performance. 


day  of 


,19 


Dated  this 

Witness  .     (Signed) 

N.B.— All  names  to  be  written  in  full. 
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A  stamped  and  addressed  envelope  to  be  enclosed  with  all  applications  requiring 

an  answer. 

COPYRIGHT  REGISTRY. 
Dramatic  Pieces  and  Musical  Compositions. 

1  ant  ructions  for  Registration  oftfte  right  to  represent  and  perform  Dramatic  Pieces 
and  Musical  Compositions,  see  3  $  4  Will.  IV.  c.  15 ;  and  5  «$•  6  Vict.  c.  45. 

The  Rigid  to  represent  or  perform  a  dramatic  piece  or  musical  composition  is  a 
right  distinct  from  the  copyright  in  a  book  containing  or  consisting  of  such  dramatic 
piece  or  musical  composition,  and  no  assignment  of  the  copyrightof  any  such  book 
conveys  any  right  of  representation  or  performance,  unless  so  specified;  and  by  the 
22nd  section  of  5  &  6  Vict.  c.  45,  an  entry  of  every  such  assignment  should  be  made 
in  the  Registry  Book. 

The  Author  or  Assignee  of  the  Author  of  any  tragedy,  comedy,  play,  opera,  farce, 
or  other  scenic,  musical,  or  dramatic  entertainment,  or  musical  composition,  has, 
as  his  own  property,  the  sole  liberty  of  representing  or  performing,  or  causing  or 
permitting  to  be  represented  or  performed  in  public,  any  such  dramatic  piece  or 
musical  composition  for  forty-two  years  from  the  first  public  representation  or  the 
life  of  the  author,  and  seven  years  from  his  death,  whichever  shall  be  the  longer. 

Mode  of  Registration. — The  proprietor  of  the  right  of  representation  or  performance  Entry  5*. 
of  any  dramatic  piece  or  musical  composition  desiring  to  register  his  right  at 
Stationers'  Hall,  must  lodge  there,  for  entry  in  the  "  Register,"  a  statement  of  the 
particulars,  signed  by  him  and  witnessed,  in  the  form  on  the  back  hereof  («),  with  a 
fee  of  5*. 

Special  care  must  be  taken  to  give  the  precise  particulars  required,  including  the 
day,  month,  and  year  of  the  first  representation  or  performance,  as  any  error  may 
invalidate  the  entry,  and  no  alteration  can  be  made  in  the  "  Register,"  or  any  error 
corrected,  except  by  an  Order  of  the  High  Court  of  Justice,  or  one  of  the  Judges 
thereof. 

Registration  cannot  be  effected  until  after  the  date  of  the  first  public  representation 
or  performance. 

Assignments  may  be  made  by  the  registered  proprietor  of  his  interest,  or  any 
portion  thereof,  by  filling  up  and  lodging  at  Stationers'  Hall,  for  entry  in  the 
"  Register,"  a  statement  signed  by  him  in  the  form  prescribed  by  the  Statute, 
together  with  a  fee  of  5*. 

Certified  Copies  of  entries  can  be  obtained  on  payment  of  a  fee  of  5*.,  and  such  Certificate  5*. 
copies  are  prima  facie  proof  of  the  matters  alleged  therein. 

Music. — Proprietors  of  copyright  in  printed  musical  compositions  entitled  to,  and 
desirous  of  retaining,  the  right  of  public  representation  or  performance,  must  print 
on  the  title-page  of  every  copy  a  notice  to  the  effect  that  the  right  of  public  repre- 
sentation or  performance  is  reserved. 

Searches. — The  "  Register  "  can  be  inspected  on  payment  of  a  fee  of  Is.  for  each  Search  Is. 
entry  searched  for. 

Forms  of  entry  and  assignment  can  be  obtained  at  Stationers'  Hall,  price  Id. 
each. 

Postage  stamps  cannot  be  received  in  payment  of  fees. 

Post  Office  and  Postal  Orders  to  be  made  payable,  and  all  communications  to  be 
addressed,  to  The  Registrar,  Stationers'  Hall,  London,  E.C. 

Office  hours  10  a.m.  to  4 p.m.    Saturdays  10  a.m.  to  2  p.m. 

Stationers'  Hall,  March  1903. 

(a)  See  previous  page. 
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{Form  of  Concurrence  of  the  Party  Assigning  any  Piece  or  Composition  previously 

Registered.) 

To  the  Registering  Officer  appointed  by  the  Stationers*  Company. 

I,  of  ,  being  the  Assigoer  of  the  Liberty  of  Representation  or 

Performance  of  a  Dramatic  Piece  or  Musical  Composition,  hereunder  described,  do 
hereby  require  you  to  make  Entry  of  the  Assignment  of  such  Liberty  of  Repre- 
sentation or  Performance. 


Title  of  Dramatic  Piece  or  Mimical  Composition. 


%*  The  date  of  the  previous  Registration  or 
Assignment  must  be  given  here  . 


Atwigner  of  the 
Sole  Liberty  of 
Keprewentntioii 
or  Performance. 


Aiftdgiicc  of  tlie 
Bole  Liberty  of 
Representation 
or  Performance. 


Dated  this 
Witness 


day  of 


19 


(Signed) 


A  stamped  and  addressed  envelope  to  be  enclosed  with  all  communications  to  which 
an  answer  is  required. 

COPYRIGHT  REGISTRY. 

Instructions  for  Assignment  of  the  Liberty  of  Representation  or  Performance  of 
Dramatic  Pieces  and  Musical  Compositions  under  the  Provisions  of  the  Copy- 
right Acts. 

Entry  5s.  The  registered  proprietor  of  the  liberty  of  representation  or  performance  of  a 

dramatic  piece  or  musical  composition  may  transfer  such  liberty  of  representation 
or  performance,  without  payment  of  any  stamp  duty,  by  lodging,  at  Stationers1  Hall, 
a  demand  signed  by  him  in  the  form  prescribed iby  the  Statute,  and  printed  on  the 
back  hereof,  together  with  a  fee  of  5*. 

N.B. — The  title  of  the  dramatic  piece  or  musical  composition  mlist  correspond 
precisely  with  that  in  the  original  entry  on  the  "  Register,"  and  the  address  of 
assigner  and  assignee  respectively  must  be  inserted  in  the  proper  column  after  his 
name.    All  names  to  be  written  in  full. 

Special  care  should  be  taken  that  the  correct  particulars  are  entered,  as  any  error 

or  omission   may  invalidate  the  entry,  and  no  alteration  can   be  made  in  the 

"Register,"  or  any  error  corrected,  except  by  an  Order  of  the  High  Court  of 

Justice,  or  one  of  the  Judges  thereof. 

Certificate  5s.      Certified  Copies  of  entries  are  supplied  on  payment  of  a  fee  of  os.  each,  and  such 

copies  are  prima  facie  proof  of  the  matters  alleged  therein. 
Search  Is.  A  printed  Lexicographical  Index  of  all  Literary  Works  registered  between  1842 

and  1897  is  now  provided  for  the  use  of  persons  desirous  of  searching  the  Book 
Register.     The  statutory  fee  for  each  entry  searched  for  is  Is. 

Forms  can  be  obtained  at  Stationers'  Hall,  price  Id.  each. 

Postage  stamps  cannot  be  received  in  payment  of  fees. 

Post  Office  and  Postal  Orders  to  be  made  payable,  and  all  communications  to  be 
addressed,  to  The  Registrar,  Stationers'  Hall,  London,  E.C. 


OjRce  hours  10  a.m.  to  4  p.m. 
Stationers'  Hall,  January  1902. 


Saturday*  10  a.m.  to  2  p.m. 
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Memorandum  for  Registration  under  Copyright  {Works  of  Art)  Act. 

To  the  Registering  Officer  appointed  by  the  Stationers'  Company. 

I,  of  ,  do  hereby  certify,  That  I  am  entitled  to  the  Copyright 

in  the  undermentioned  Work  ;  and  I  hereby  require  a  Memorandum  of  such  Copy- 
right \pr,  the  Assignment  of  such  Copyright]  to  be  entered  in  the  Register  of 
Proprietors  of  Copyright  in  Paintings,  Drawings,  and  Photographs,  kept  at 
Stationers'  Hall,  according  to  the  particulars  underwritten. 

{Every  particular  given  must  be  clearly  written. ) 


Description  of  Work. 


Date  of 

Agreement 

or  Atuigu- 

inent. 


Name*  of  !  Name  and  Place 

Partie*  to  'of  Abode  of  Pro- 

Agreeuicnt  or  ;       prietor  of 

Alignment.  I       Copyright. 


Name  and  Place 

of  Abode  of 

Author  of 

Work. 


Dated  this 


day  of 


19 


(Signed) 


N.B. — In  filling  up  the  first  column  the  description  should  commence  thus : 
"  Painting,*'  u  Drawing,"  or  "  Photograph,"  as  the  case  may  be.  All  names  in  the 
third,  fourth,  and  fifth  columns  should  be  written  in  full. 

In  all  cases  where  a  Painting,  Drawing,  or  Negative  of  a  Photograph  is  trans- 
ferred for  the  first  time  by  the  owner  to  any  other  person,  the  Copyright  will  cease 
to  exist,  unless  at  or  before  the  time  of  siwh  transfer  an  agreement  in  writing  be 
signed  by  the  transferee  reserving  the  Copyright  to  the  owner,  or  by  the  owner 
transferring  the  Copyright  to  the  transferee,  as  may  be  the  intention  of  the 
parties ;  and  the  date  of  such  agreement  and  names  of  parties  must  be  inserted 
above,  or  registration  will  be  no  protection. 

The  second  and  third  columns  are  only  to  be  used  when  there  is  a  written 
agreement  or  assignment. 


A  stamped  and  addressed  envelope  to  be  enclosed  with  all  communications 
requiring  an  answer. 

COPYRIGHT  REGISTRY. 

Fink  Arts. 

Instructions  for  Registration  of  Paintings,  Drawings,  and  Photographs,  under 
25  <J*  26  Vict,  c.  68  ;  and  49  f  50  Vict.  c.  33. 

Copyright  —Under  the  provisions  of  25  &  25  Vict.  c.  68  (The  Fine  Arts  Copyright 
Act,  1862),  the  author,  being  a  British  subject,  or  resident  within  Her  Majesty's 
dominions,  of  every  original  painting,  drawing,  or  photograph  (not  sold  before 
29th  July,  1862),  has  the  exclusive  right  of  copying,  engraving,  reproducing,  and 
multiplying  such  painting  or  drawing,  and  the  design  thereof,  or  such  photograph, 
and  the  negative  thereof,  by  any  means  or  size,  whether  made  in  the  Queen's 
dominions  or  not,  for  his  life  and  seven  years  after ;  but  any  other  person  may 
represent  the  scene  or  object  represented  by  such  painting,  drawing,  or  photograph. 
The  copyright  of  any  painting,  drawing,  or  negative  of  a  photograph  made  for  or  on 
behalf  of  any  person  other  than  the  author  for  a  good  or  a  valuable  consideration 
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belongs  to  such  person.  Upon  transferring  for  the  first  time  the  ownership  of 
any  painting,  drawing,  or  photograph,  the  copyright  must  be  transferred  or  reserved 
by  agreement  in  writing,  or  it  will  cease  to  exist. 

Necessity  for  Registration, — No  proprietor  of  copyright  is  entitled  to  the  benefit 
of  the  Act  until  registration,  and  no  action  can  be  maintained  nor  any  penalty 
recovered  in  respect  of  anything  done  before  registration. 
Entry,  1*.  lleg titration.— Every  copyright  must  be  registered  by  the  proprietor  delivering 

or  sending  by  post  prepaid  to  the  Registrar,  Stationers'  Hall,  a  signed  memorandum 
of  such  copyright,  with  a  fee  of  Is.  Special  care  should  be  taken  to  describe  the 
work  as  a  "  Painting,"  "  Drawing,"  or  **  Photograph,"  as  the  case  may  be,  adding  a 
short  description  of  the  nature  and  subject  of  the  work,  and  annexing,  whenever 
practicable,  a  sketch,  outline,  or  unmounted  photograph.  The  name  of  the  actual 
Artist  should  be  inserted  as  Author  of  work. 

Assignments  of  copyright  under  the  Act  must  be  mt.de  by  some  note  or  memo- 
randum in  writing  signed  by  the  proprietor  of  the  copyright,  or  by  his  agent 
appointed  for  that  purpose  in  writing,  and  must  be  registered  at  Stationers'  Hall. 
This  is  effected  by  lodging  there  for  entry  in  the  "  Register  "  a  memorandum  signed 
by  the  assignee,  with  a  fee  of  Is. 

The  memorandum  for  registration  of  a  copyright  or  assignment  must  be  hi* the 
form  printed  on  the  back  hereof  {a). 
Certificate  5*.       Certified  Copies  of  entries  can  be  obtained  on  payment  of  a  fee  of  5«.,  and  such 
copies  wreprimd  facie  proof  of  the  matters  alleged  therein. 

Coloniul  Fine  Arts.— By  the  International  Copyright  Act,  1886  (49  &  50  Vict, 
c.  33),  the  Fine  Arts  Copyright  Act,  1862,  is  made  applicable  to  paintings,  drawiugs, 
and  photographs  first  produced  in  a  British  possession,  registration  of  the  copy- 
right in  London  not  being  required  if  the  law  of  such  possession  provides  for  the 
registration  of  such  copyright. 
Search  U.  '  Searches. — The  "  Register  "  can  be  inspected  on  payment  of  a  fee  of  1*.  for  each 
entry  searched  for. 

Applicants  not  conversant  with  the  mode  of  registration  are  recommended  in  all 
cases  to  forward  with  the  demand  for  registration  a  copy  of  the  Painting,  Drawing, 
or  photograph  to  be  registered,  that  they  may  be  compared  before  entry,  as  no 
alteration  can  be  made  in  the  "Register,"  or  any  error  corrected,  except  by  an 
Order  of  the  High  Court  of  Justice,  or  one  of  the  Judges  thereof. 

Postage  stamps  cannot  be  received  in  payment  of  fees. 

Post  Office  and  Postal  Orders  to  be  made  payable,  and  all  communications  to  be 
addressed,  to  The  Registrar,  Stationers*  Hall,  London,  E.C. 

Office  hours  10  a.m.  to  4  p.m.    Saturdays  10  a.m.  to  2 p.nu 

Stationkbs'  Hall,  March  1904. 

(a)  See  preceding  page 


APPENDIX   (F). 
DESIGNS  RULES,  FORMS,  &c. 


DESIGNS  RULES,  1890. 

By  virtue  of  the  provisions  of  the  Patents,  Designs,  and  Trade  Marks 
Acts,  1883  to  1888,  the  Board  of  Trade  do  hereby  make  the  following 
Rules: 

Preliminary. 

1.  These  Rules  may  be  cited  as  the  Djslgas  Rules,  1890,  and  shall 
come  into  operation  from  and  immediately  after  the  31st  day  of  March, 
1890. 

Interpretation. 

2.  In  the  construction  of  these  Rules  any  words  herein  used  defined  Interpreta- 
by  the  said  Acts  shall  have  the  meanings  thereby  assigned  to  them  tlon* 
respectively. 

Fees. 

8.  The  fees  to  be  paid  under  the  said  Act,  so  far  as  it  relates  to  Fees. 
applications  for  and  registration  of  designs,  shall  be  the  fees  specified  in 
the  First  Schedule  hereto. 

Form*. 

4.  An  application  for  the  registration  of  a  design  shall  be  made  in  Form*, 
the  Form  E.  or  Form  0.  in  the  Second  Schedule  hereto.     The  remain- 
ing forms  in  such  Schedule  may  be  used  in  all  cases  to  which  they  are 
applicable  (a). 

Classification  of  Goods. 

5.  For  the  purposes  of  the  registration  of  designs  and  of  these  Rules,  Classification 
goods  are  classified  in  the  manner  appearing  in  the  Third  Schedule  of  g°od8- 
hereto. 

Application  for  Registration. 

6.  All  communications  between  an  applicant  for  the  registialion  of  Agent*. 
a  design  and  the  Comptroller  or  the  Board  of  Trade,  ns  the  case  may 

{a)  See  now  Rules  of  1*M. 
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Address  of 
Comptroller. 


Size  of 
papers. 


Sketches  and 
drawings. 

Nature  of 
design. 


Notice  of 
registration. 


Applications 
may  be  sent 
by  post. 
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be,  may  be  made  by  or  through  an  agent  duly  authorised  to  the  satis- 
faction of  the  Comptroller  (a). 

7.  An  application  for  the  registration  of  a  design  shall,  with  the  pre- 
scribed fee,  be  left  at  the  Patent  Office,  Designs  Branch,  or  be  sent 
prepaid  by  post,  addressed  to  the  Comptroller  at  the  Patent  Office 
(Designs  Branch),  25,  Southampton  Buildings,  Chancery  Lane,  London. 

8.  An  application  for  the  registration  of  a  design,  and  all  drawings, 
sketches,  photographs,  or  tracings  of  a  design,  and  all  other  documents 
sent  to  or  left  at  the  Patent  Office  (Designs  Branch),  or  otherwise 
furnished  to  the  Comptroller  or  to  the  Board  of  Trade,  shall  be  written, 
printed,  copied,  or  drawn  upon  strong  wide-ruled  foolscap  paper  (on 
one  side  only),  of  the  size  of  13  inches  by  8  inches,  leaving  a  margin  of 
not  less  than  one  inch  and  a  half  on  the  left-hand  part  thereof,  and  the 
signature  of  the  applicants  or  agents  thereto  must  be  written  in  a  large 
and  legible  hand. 

The  Comptroller  may  in  any  particular  case  vary  the  requirements 
of  this  rule  as  he  may  think  fit. 

9.  An  application  for  the  registration  of  a  design  shall  be  accom- 
panied by  a  sketch  or  drawing,  or  by  three  exactly  similar  drawings, 
photographs,  or  tracings  of  the  design,  or  by  three  specimens  of  the 
design,  and  shall,  in  describing  the  nature  of  the  design,  state  whether 
it  is  applicable  for  the  pattern  or  for  the  shape  or  configuration  of  the 
design,  and  the  means  by  which  it  is  applicable. 

When  sketches,  drawings,  or  tracings  are  furnished  they  must  be 
fixed. 

When  the  articles  to  which  designs  are  applied  are  not  of  a  kind 
which  can  be  pasted  into  books,  drawings,  photographs,  or  tracings  of 
such  designs  shall  be  furnished. 

10.  If  the  Comptroller  determines  to  register  a  design,  he  shall,  as 
soon  as  may  be,  send  to  the  applicant  a  certificate  of  such  registration 
in  the  prescribed  form,  sealed  with  the  seal  of  the  Patent  Office. 

11.  Any  application,  notice,  or  other  document  authorized  or  required 
to  be  left,  made,  or  given  at  the  Patent  Office  or  to  the  Comptroller  or 
to  any  other  person  under  these  Rules  may  be  sent  by  a  prepaid  letter 
through  the  post,  and  if  so  sent  shall  be  deemed  to  have  been  left,  made, 
or  given  respectively  at  the  time  when  the  letter  containing  the  same 
would  be  delivered  in  the  ordinary  course  of  post. 

In  proving  such  service  or  sending,  it  shall  be  sufficient  to  prove  that 
the  letter  was  properly  addressed  and  put  into  the  post. 


Exercise  of  Discretionary  Powers. 

Hearing  by  12.  Before  exercising  any  discretionary  power  given  to  the  Conip- 

Comptroller.    trouer  j^  ^he  said  Acts  adversely  to  the  applicant  for  registration  of  a 

design,  the  Comptroller  shall  (if  so  required  by  the  applicant  within  one 


(a)  See  substituted  rule,  Rule  2  of  $ules  of  1898, 
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month  from  the  date  of  the  Comptroller's  objection)  give  the  applicant 
an  opportunity  of  being  heard  personally  or  by  his  agent  by  sending 
the  applicant  ten  days'  notice  of  a  time  when  he  may  be  so  heard. 

13.  Within  five  days  from  the  date  when  such  notice  would  be  Hearing  by 
delivered  in  the  ordinary  course  of  post,  the  applicant  shall  notify  to  ComPtroll«r- 
the  Comptroller  whether  or  not  he  intends  to  be  heard  upon  the 

matter. 

14.  The  decision  or  determination  of  the  Comptroller  in  the  exercise  Notification 
of  any  such  discretionary  power  as  aforesaid  shall  be  notified  to  the  ?f  »0D?Pj 
applicant.  cision. 

Appeal  to  the  Board  of  Trade, 

15.  Where  the  Comptroller  refuses  to  register  a  design,  and  the  Notice  of 
applicant  intends  to  appeal  to  the  Board  of  Trade  from  such  refusal,  pPpe^  *? 
he  shall,  within  one  month  from  the  date  of  the  decision  appealed  Trade. 
against,  leave  at  the  Patent  Office,  Designs  Branch,  a  notice  of  such 

his  intention. 

16.  Such  notice  shall  be  accompanied  by  a  statement  of  the  grounds  Statement  on 
of  appeal,  and  of  the  applicant's  case  in  support  thereof.  .  ■VP6*1- 

17.  The  applicant  shall  forthwith  on  leaving  such  notice  send  a  copy  Notice  to 
thereof  to  the  Secretary  of  the  Board  of   Trade,  No.  7,  Whitehall  ^™^*J  °f 
Gardens,  London.  Trade. 

18.  The  Board  of  Trade  may  thereupon  give  such  directions  (if  any)  Directions  by 
as  they  may  think  fit  for  the  purpose  of  the  hearing  of  the  appeal  for  m0aI!r 

the  Board  of  Trade. 

19.  Seven  days'  notice,  or  such  shorter  notice  as  the  Board  of  Trade  Notice  of 
may  in  any  particular  case  direct,  of  the  time  and  place  appointed  for  JJ^JJim 
the  hearing  of  the  appeal  shall  be  given  to  the  Comptroller  and  the 
applicant. 

Register  of  Designs. 

20.  Upon  the  sealing  of  a  certificate  of  registration  the  Comptroller  Registering 
shall  cause  to  be  entered  in  the  register  of  designs,  the  name,  address,  de81&n- 
and  description  of  the  registered  proprietor,  and  the  date  upon  which 

the  application  for  registration  was  received  by  the  Comptroller,  which 
day  shall  be  deemed  to  be  the  date  of  the  registration. 

21.  Where  a  person  becomes  entitled  to  the  copyright  in  a  registered  Subsequent 
design,  or  to  any  share  or  interest  therein,  by  assignment,  transmission,  Proprie  r8, 
or  other  operation  of  law,  or  where  a  person  acquires  any  right  to  apply 

the  design  either  exclusively  or  otherwise,  a  request  for  the  entry  of 
his  name  in  the  register  as  such  proprietor  of  the  design,  or  as  having 
acquired  such  right,  as  the  case  may  be  (hereinafter  called  the  claimant), 
shall  be  addressed  to  the  Comptroller,  and  left  at  the  Patent  Office, 
Designs  Branch. 

22.  Every  such  request  shall,  in  the  case  of  an  individual,  be  made  Signature  to 
and  signed  by  the  person  requiring  to  be  registered  as  proprietor ;  ancj  re<luest« 


clviii 


Particulars 
in  request. 


Statutory 
declaration 
with  request. 


Proof  of  title 
if  required. 

Corporate 
name. 

Notice  to 
Comptroller 
of  application 
to  rectify 
Register. 

Notice  of 
order  of 
Court. 


THE   LAW    OF   COPYRIGHT. 

in  the  case  of  a  firm  or  partnership,  by  some  one  or  more  members  of 
such  firm  or  partnership,  or,  in  either  case,  by  his  or  their  agent 
respectively  duly  authorized  to  the  satisfaction  of  the  Comptroller; 
and  in  the  case  of  a  body  corporate,  by  their  agent  authorized  in  like 
manner. 

23.  Every  such  request  shall  state  the  name,  address,  and  description 
of  the  claimant,  and  the  particulars  of  the  assignment,  transmission,  or 
other  operation  of  law  by  virtue  of  which  the  request  is  made,  so  as  to 
show  the  manner  in  which  and  the  person  or  persons  to  whom  the 
design  has  been  assigned  or  transmitted,  or  the  person  or  persons 
who  has  or  have  acquired  such  right  as  aforesaid,  as  the  case  may  be. 

24.  Every  such  request  shall  be  accompanied  by  a  statutory  declara- 
tion to  be  thereunder  written  verifying  the  several  statements  therein, 
and  declaring  that  the  particulars  above  described  comprise  every 
material  fact  and  document  affecting  the  proprietorship  of  the  design 
or  the  right  to  apply  the  same,  as  the  case  may  be,  as  claimed  by  such 
request. 

25.  The  claimant  shall  furnish  to  the  Comptroller  such  other  proof 
of  title  as  he  may  require  for  his  satisfaction. 

26.  A  body  corporate  may  be  registered  as  proprietor  by  its  corporate 
name. 

27.  Four  days'  clear  notice  of  every  application  to  the  Court  under 
section  90  of  the  Patents,  Designs,  and  Trade  Marks  Acts,  1883  to 
1888,  for  rectification  of  the  Register  of  Designs,  shall  be  given  to  the 
Comptroller. 

28.  Where  an  order  has  been  made  by  the  Court,  under  section  90 
of  the  said  Acts,  the  person  in  whose  favour  such  order  has  been 
made  shall  forthwith  leave  at  the  Patent  Office  an  office  copy  of  such 
order.  The  register  shall  thereupon  be  rectified,  or  the  purport  of 
such  order  shall  otherwise  be  duly  entered  in  the  register,  as  the  case 
may  be. 


Comptroller's 
discretion  as 
to  evidence. 


Power  to  Dispense  with  Evidence. 

29.  Where  under  these  Rules  any  person  is  required  to  do  any  act 
or  thing,  or  to  sign  any  document,  or  make  any  declaration  on  behalf 
of  himself  or  of  any  body  corporate,  or  any  document  or  evidence  is 
required  to  be  produced  to  or  left  with  the  Comptroller  or  at  the  Patent 
Office,  and  it  is  shown  to  the  satisfaction  of  the  Comptroller  that  from 
any  reasonable  cause  such  person  is  unable  to  do  such  act  or  thing,  or 
to  sign  such  document,  or  make  such  declaration,  or  that  such  document 
or  evidence  cannot  be  produced  or  left  as  aforesaid,  it  shall  be  lawful 
for  the  Comptroller,  with  the  sanction  of  the  Board  of  Trade,  and  upon 
the  production  of  such  other  evidence  and  subject  to  such  terms  as 
they  may  think  fit,  to  dispense  with  any  such  act  or  thing,  document, 
declaration,  or  evidence. 
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Amendments. 

80.  Any  document,  drawings,  sketches,  or  tracings  for  the  amending  Amendments. 
of  which  no  special  provision  is  made  by  the  said  Act  may  be  amended, 

and  any  irregularity  in  procedure  which,  in  the  opinion  of  the  Comp- 
troller, may  be  obviated  without  detriment  to  the  interests  of  any 
person  may  be  corrected,  if  the  Comptroller  think  fit,  and  upon  such 
terms  as  he  may  direct. 

Enlargement  of  Time. 

81.  The  time  prescribed  by  these  Rules  for  doing  any  act  or  taking  Enlargement 
any  proceeding  thereunder  may  be  enlarged  by  the  Comptroller,  if  he  of  time- 
think  fit,  and  upon  such  terms  as  he  may  direct. 

Marking  Goods. 

82.  Before  the  delivery  on  sale  of  any  article  to  which  a  registered  Registration 
design  has  been  applied,  the  proprietor  of  such  design  shall,  if  such  mark- 
article  is  included  in  any  of  the  classes  one  to  twelve  in  the  Third 
Schedule  hereto,  cause  each  such  article  to  be  marked  with  the  abbrevia- 
tion "  RD"  and  the  number  appearing  on  the  certificate  of  registration, 

and  shall,  if  such  article  is  included  in  the  classes  thirteen  or  fourteen 
in  the  Third  Schedule  hereto,  cause  each  such  article  to  be  marked 
with  the  abbreviation  "  REGD  "  (a). 

Inspection. 

88.  On  such  days  and  during  such  hours  as  the  Comptroller  shall  Office  hour?. 
from  time  to  time  determine  and  notify  by  a  placard  posted  at  the 
Patent  Office  any  person  paying  the  prescribed  fee  may,  on  production 
of  the  number  of  any  design  of  which  the  copyright  has  ceased,  inspect 
such  design,  and  any  person  paying  the  prescribed  fee  may  take  a  copy 
or  copies  of  such  design. 

Certificate  by  Comptroller. 

84.  Where  a  certificate  is  required  for  the  purpose  of  any  legal  pro-  Certificate 
ceeding  or  other  special  purpose  as  to  any  entry,  matter,  or  thing  le**l pro' 
which  the  Comptroller  is  authorized  by  the  said  Act  or  these  Rules  to 
make  or  do,  the  Comptroller  may,  on  a  request  in  writing  and  on  pay- 
ment of  the  prescribed  fee,  give  such  certificate,  which  shall  also 
specify  on  the  face  of  it  the  purpose  for  which  it  has  been  requested  as 
aforesaid. 

Searches  on  Production  of  Sketch  of  Design. 

35.  The  Comptroller  may,  on  receipt  of  the  prescribed  fee,  make  Search. 
searches  among  the  designs  registered  at  the  Patent  Office,  and  inform 

{a)  See  now  Rule  5  of  Rules  of  1893. 

8  Q 


clx 


Notice  of 
exhibition. 


Repeal  of 

previous 

Rules. 
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any  penon  i  e^uestfng  him  so  to  do  whether  a  particular  design  pro- 
duced by  such  person,  and  to  be  applied  to  goods  in  any  particular  class, 
is  or  is  not  identical  with  or  an  obvious  imitation  of  any  registered 
design  applied  to  such  goods  of  which  the  copyright  is  still  existing. 

Industrial  and  International  Exhibitions, 

36.  Any  person  desirous  of  exhibiting  a  design,  or  any  article  to 
which  a  design  has  been  applied,  at  an  industrial  or  international  exhi- 
bition, or  of  publishing  a  description  of  a  design  during  the  period  of 
the  holding  of  the  exhibition,  shall,  after  having  obtained  from  the 
Board  of  Trade  a  certificate  that  the  exhibition  is  an  industrial  or  inter- 
national one,  give  to  the  Comptroller  seven  days'  notice  in  writing  of 
his  intention  to  exhibit  the  design  or  article,  or  to  publish  a  description 
of  the  design,  as  the  case  may  be. 

For  the  purpose  of  identifying  the  design  in  the  event  of  an  appli- 
cation to  register  the  same  being  subsequently  made,  the  applicant  shall 
furnish  to  the  Comptroller  a  brief  description  of  the  nature  of  the 
design,  accompanied  by  a  sketch  or  drawing  thereof,  and  such  other 
information  as  the  Comptroller  may  in  each  case  require. 

Repeal. 

37.  All  general  rules  as  to  the  registration  of  designs  heretofore 
made  by  the  Board  of  Trade  under  the  Patents,  Designs,  and  Trade 
Marks  Acts,  1883  to  1888,  and  in  force  on  the  31st  day  of  March,  1890, 
shall  be,  and  they  are  hereby,  repealed,  as  from  that  date,  without 
prejudice,  nevertheless,  to  any  proceeding  which  may  have  been  taken 
under  such  Rules. 

M.  E.  HICKS-BEACH, 
President  of  the  Board  of  Trade. 
8 Id  March,  1890. 


4. 


SCHEDULES. 

FIRST  SCHEDULE. 

Fees. 

£  «. 

On  application  to  register  one  design  to  be  applied  to  single 

articles  in  each  class  except  classes  13  and  14  .         .        .        .     0  10 

On  application  to  register  one  design  to  be  applied  to  single 
articles  in  classes  13  and  14 0     1 

On  application  to  register  one  Resign  to  be  applitfl  to  a  set  of 
articles  for  each  class  of  registration 10 

On  notice  of  appeal  to  Board  of  Trade  against  refusal  of  Comp- 
troller to  register 10 

[a)  See  now  Rules  of  1893. 


d. 


0(") 
0(«) 


0(a) 
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£  s.  d. 

5.  Copy  of  certificate  of  registration,  each  copy  .        .        .        .010 

6.  On  request  for  Certificate  of  Comptroller  for  legal  proceedings 

or  other  special  purpose 0    5    0 

f  same  as 

7.  On  request  to  enter  name  of  subsequent  proprietor  .        .        A  registra- 

tion fee. 

8.  On  notice  to  Comptroller  of  intended  exhibition  of  an  unregis- 

tered design 0    5    0 

9.  Inspection  of  design  in  any  case  in  which  inspection  is  permitted 

by  the  Patents,  Designs,  and  Trade  Marks  Acts,  1883  to  1888, 
and  the  Designs  Rules  thereunder,  for  each  quarter  of  an 

hour  0     1    0  ' 

cost  accord- 

10.  Copy  of  one  such  design ■  ing  to  agree- 

ment. 

11.  On  request  to  correct  clerical  error 0    5  0 

12.  On  request  for  search  under  section  53  0    5  0 

13.  On  request  to  enter  new  address 0    5  0 

14.  For  office  copy,  every  100  words  0    0  4 

(but  never  less 
than  U.) 

15.  For  certifying  office  copies,  MSS.  or  printed  ....     0    1    0 

Note. — The  term  '*  set "  to  include  any  number  of  articles  ordinarily  on  sale 
together  irrespective  of  the  varieties  of  size  and  arrangement  in  which  the  particular 
design  may  be  shown  on  each  separate  article. 

M.  E.  HICKS-BEACH. 

President  of  the  Board  of  Trade. 
Approved, 

R.  E.  WELBY, 
For  the  Lords  Commissioners  of  Her  Majesty's  Treasury. 
31rf  March,  1890. 


SECOND  SCHEDULE. 
Forms. 


Form  of  Application  to  Register. 
„       Appeal  to  Board  of  Trade. 
„        Certificate  of  Registration. 

„       Application  for  Copy  of  Certificate  of  Registration. 
„        Request  for  Certificate  for  use  in  Legal  Proceedings. 
„       Certificate  for  use  in  Legal  Proceedings. 
„        Request  to  enter  Name  of  Subsequent  Proprietor. 
„       Notice  of  intending  Exhibition  of  Unregistered  Design. 
„        Request  for  Correction  of  Clerical  Error  or  for  entry  of  New  Address. 
„        Request  for  search  under  Section  53. 

Application  to  Register  for  a  set  of  Articles. 
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Patents,  Designs,  ««*  Trade  Marks  Acts,  1883  to  1888. 

E. 

Application  for  Registration  of  Design 
in  Classes 

You  we  hereby  requested  to  register  the  accompanying  design  in  Class 


in  the  name  of  (a)  of 

thereof,  and  to  retain  the  name  to 
Statement  of  nature  of  design  {b) 


{a)  Here  in- 
pert  legibly 
the  name, 
address,  and 
description  of 
the  individual      _      , 
or  firm.  *****  the 

To  the  Comptroller, 


who  claims  to  be  the  proprietor 


(Signed) 
day  of 


<«■> 


189 


(*)  Such  as 
whether  it  is 
applicable  for 
the  pattern  or 
for  the  shape. 

(f )  To  be 
signed  by  the 
applicant. 


Patent  Office,  Designs  Branch, 
26,  Southampton  Buildings, 
Chancery  Lane,  London,  W.C. 


Sir, 


(a)  The  state* 
ment  of  the 
case  to  be 
written  upon 
foolscap 
paper  (on  one 
side  only), 
with  a 
margin  of 
two  inches 
on  the  left- 
hand  side 
thereof. 


Patents,  Designs,  and  Trade  Marie  Arts,  1883  to  1888. 

P. 

Appeal  to  Board  of  Trade  on  Refusal  of 
Comptroller  to  Register  a  Design. 

[To  be  accompanied  by  an  unstamped  copy.] 


hereby  appeal    against    your  decision   upon  my  application   to  register 
and  beg  to  submit  my  case  (a)  for  the  decision  of  the  Board  of 


Trade. 


The  Comptroller, 

Patent  Office,  Designs  Branch, 
25,  Southampton  Buildings, 
Chancery  Lane,  London,  W.  C. 


I  am,  Sir, 

Tour  obedient  servant, 


Seal  of 
Patent 
Office. 


Patents,  Designs,  and  Trade  Marks  Acts,  1883  to  1888.  * 
G. 
Certificate  of  Registration  of  Design. 
(R».  No.  .) 


.   Patent  Office,  Designs  Branch, 

25,  Southampton  Buildings, 
Chancery  Lane,  London,  W.C. 

This  is  to  certify  that  the  Design  of  which  this  is  a  copy  was  registered  this 
day  of  188    ,  in  pursuance  of  the  Patents,  Designs,  and 

Trades  Marks  Acts,  1883  to  1888,  in  respect  of  the  application  of  such  Design  to 
articles  in  Class  ,  for  which  a  Copyright  of  five  years  is  granted. 
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Patents,  Design*,  and  Trade  Marks  Acts,  1883  to  1888. 

H. 

Application  fob  Copy  of  Certificate  of 
Registration  of  Design. 


Sib, 

I  hereby  request  you  to  furnish  ine  with  a  Copy  Certificate  of  Registration  of 
Design  No.  in  Class 

(Signed) 
Dated  the  day  of  189    . 

To  the  Comptroller, 

Patent  Office,  Designs  Branch, 
25,  Southampton  Buildings, 
Chancery  Lane,  London,  W.C. 


Patents,  Designs,  and  Trade  Marks  Acts,  1883  to  1888. 

I. 

rbque8t  fob  certificate  fob  use  in  legal 
Proceedings. 


Sir, 


I  hereby  request  you  to  send  me  for  the  purpose  of  use  in  the  suit  of  (a)  (a)  Here  state 

•  certificate    that    the    design    of  which    a   copy    is    herein    enclosed  ~re  *l"e,  °* 

rj  the  legal  pro- 

ceeding or 
the  other 
189    . 


was  (b) 

(Signed) 
day  of 
To  the  Comptroller, 

Patent  Office,  Designs  Branch, 
25,  Southampton  Buildings, 
Chancery  Lane,  London,  W.C. 


Patents,  Designs,  and  Trade  Marks  Acts,  1883  to  1888. 


purpose  for 
which  the 
Certificate  is 
required. 

( b)  Here  state 
the  entry, 
matter,  or 
thing  which 
the  writer 
wishes 
certified. 


Certificate  fob  Use  in  Legal  Proceedings. 

In  the  matter  of 
No. 

I,  Comptroller-General  of  Patents,  Designs,  and  Trade  Mark*, 

hereby  certify  that 
Witness  my  hand  and  seal  this 


day  of 


Patent  Office,  Designs  Branch, 
25,  Southampton  Buildings, 
London. 


189    . 
Comptroller. 
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(a)  or  We. 

Here      insert 
name,    full    ad-  , 
dress,    and    de- 
scription. 

(6)  My  or  our. 

(c)  or  Names. 


Patents  Design*,  and  Trade  Mark*  Act*,  1883  to  1888. 
K. 


(rf)  I  am,  or 
We  are. 

(OHere  state 
whether  design 
transmitted  by 
death,  marriage, 
bankruptcy,  or 
other  operation 
of  law,  and  if 
entitled  by  as- 
signment state 
the  particulars 
thereof  as,  e.g., 
"by  deed  dated 
the  day  of 

188  made 
between  So-and- 
so  of  the  one 
part." 

(/)  This  para- 
graph  is  not  re- 

3uired  when  the 
eclaration  is 
made  out  of  the 
United  King- 
dom. 

(g)  To  be 
signed  here  by 
the  person  mak* 
ing  the  declara- 
tion. 

(A)   Signature  i 
and  title  of  the 
authority  before 
whom    the   de- 
claration is 
made. 

(«)  Here  state 
name  and 
addrens  of 
applicant. 

(h)  State 
"  opened  " 
or  u  is  to 
open." 

{r)  Insert 
brief  descrip- 
tion of 
Design,  with 
drawing. 


Designs.        REQUEST  TO  ENTER  NAME  OF  SUBSEQUENT  PROPRIETOR  OF 

Lesion,  with  Declaration  in  support  thereof. 


No. 


name  {c) 
in 


I,  (a)  hereby  request  that  you  will  enter  (b) 

in  the  Register  of  Designs  as  Proprietor  of  the  Design 

Claps 

(d)  entitled  as  to  the  said  Design  (?) 

And  I  do  solemnly  and  sincerely. declare  that  the  above  several  statements  are 
true,  and  the  particulars  above  set  out  comprise  every  material  fact  and  document 
uffecting  the  proprietorship  of  the  said  Design  as  above  claimed. 

(/)  And  1  make  this  solemn  declaration  conscientiously  believing  the  same  to 
be  true,  and  by  virtue  of  the  provisions  of  the  Statutory  Declarations  Act,  183o. 

Declared  at 
this  day  of  189    . 

Before  me, 
(A) 
To  the  Comptroller, 
Patent  Office,  Designs  Branch, 
2.5,  Southampton  Buildings, 
Chancery  Lane,  London,  W.C. 


Designs. 


Patent*,  Design*,  and  Trade  Mark*  Act*,  1883  to  1888. 
L. 

Notice  of  Intended  Exhibition  of  an  Unregistered 
Design. 


I,  {»)  hereby  give  notice  of  my  intention  to  exhibit  a 

of  at  the  Exhibition,  (b) 

of  ,  189    ,  under  the  provisions  of  the  Patents,  Designs,  and  Trade 

Marks  Acts  of  1883  to  1888  (<•)  herewith  enclose  a 

(Signed) 
Dated  the  day  of  ,  189     . 

To  the  Comptroller, 

Patent  Office,  Designs  Branch, 
25,  Southampton  Buildings, 
Chancery  Lane,  London,  W.C. 


Designs. 


Patent*,  Design*,  and  Trade  Mark*  Acts,  1883  to  1888. 
M. 

Request  for  Correction  of  Clerical  Error  or  for 
the  Entry  of  New  Address. 


Sir, 


I  hereby  request  that 


(Signed) 
189    . 


Dated  the  day  of 

To  the  Comptroller, 
Patent  Office,  Designs  Branch, 
25,  Southampton  Buildings, 
Chancery  Lane,  London,  W.C 
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Designs. 


Patent*,  Designs,  and  Trade  Marks  Acts,  1883  to  1888. 
N. 

Request  fob  Search  under  Section  53. 


•Sir, 

I  hereby  request  that  a  search  may  be  made  in  Class 
*  (Signed) 
Dated  the  day  of  189    . 

To  the  Comptroller, 

Patent  Office.  Designs  Branch, 
25,  Southampton  Buildings, 
Chancery  Lane,  London,  W.C. 


Patents,  Designs,  and  Trade  Marks  Acts,  1883  to  1888. 

O. 

Designs.   [    APPLICATION  FOR  REGISTRATION  OF  DESIGN  TO  BE 
I  APPLIED  TO  A  SET. 

You  are  hereby  requested  to  register  the  accompanying  Design  for  (a) 
being  a  set  of  articles  in  Class  in  the  name  of  {b)  of 

who  claims  to  be  the  proprietor  thereof,  and  to  return  the  same  to 
Statement  of  nature  of  design  (c) 

(Signed)  {d). 

Dated  the  day  of  ,  189    . 

To  the  Comptroller, 

Patent  Office,  Designs  Branch, 
25,  Southampton  Buildings, 
Chancery  Lane,  London,  W.C. 


THIRD  SCHEDULE. 


(a)  Here  set 
out  the  trade 
description  of 
the  articles  in 
the  set,  as  "A 
toilet  set." 

(b)  Here  insert 
legibly  the  name, 
address,  and  de- 
scription of  the 
individual  or 
firm 

(c)  Such  as 
whether  it  is 
applicable  for 
the  pattern  or 
for  the  shape. 

(<0  To  be 
signed  by  the 
applicant. 


Classification  op  Articles  of  Manufacture  and  Substances. 
Classes. 

1.  Articles  composed  wholly  or  chiefly  of  metal,  not  included  in  Class  2. 

2.  Jewellery. 

3.  Articles  compoeed  wholly  or  chiefly  of  wood,  bone,  ivory,  papier   mach6,  or 

other  solid  substances  not  included 
in  other  classes. 

4.  ,,  „  glass,  earthenware,  or  porcelain,  bricks, 

tiles,  or  cement. 

5.  „  ,,  paper  (except  hangings). 

6.  „  ,,  leather,  including  bookbinding,  of  all 

materials. 

7.  Paper  hangings. 

8.  Carpets  and  rugs  in  all  materials,  floorcloths  and  oilcloths. 

9.  Lace,  hosiery. 

10.  Millinery  and  wearing  apparel,  including  boots  and  shoes. 

11.  Ornamental  needlework  on  muslin  or  other  textile  fabrics. 

12.  Goods  not  included  in  other  classes. 
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13.  Printed  or  woven  designs  on  textile  piece  goods. 

U<  »  «  handkerchife  and  shawls. 

M.  E.  HICKS-BEACH, 
President  of  the  Board  or  Trade. 
2)l*f  March,  1890. 


Title  and 
commence- 
ment. 

Fees. 


Forms. 


Registration 
marks. 


DESIGNS  RULE3,  1893. 

By  virtue  of  the  provisions  of  the  Patents,  Designs,  and  Trade 
Marks  Acts,  1883-1888,  the  Board  of  Trade  do  hereby  make  the 
following  rules : 

1.  These  rules  may  be  cited  as  the  Designs  Rules,  1893,  and  shall 
come  into  operation  from  and  immediately  after  the  30th  day  of 
November,  1893. 

2.  For  the  fees  numbered  1,  2,  and  3  specified  in  the  First  Schedule 
to  the  Designs  Rules,  1890,  shall  be  substituted  the  fees  specified  in  the 
First  Schedule  hereto. 

3.  For  Rule  4  of  the  Designs  Rules,  1890,  shall  be  substituted  the 
following  Rule : 

4.  An  application  for  the  registration  of  a  design  for  articles  not 
being  lace  shall  be  made  in  the  form  E  or  form  O  in  the 
Second  Schedule  hereto.  An  application  for  one  design  to  be 
applied  to  lace  shall  be  made  in  the  form  E  1  in  the  Second 
Sehedule  hereto,  and  for  one  design  to  be  applied  to  a  set  of 
lace  articles  shall  be  made  in  the  form  O  1  in  the  Second 
Schedule  hereto.  A  request  for  registration  of  the  name  of 
any  subsequent  proprietor  of  a  lace  design  or  set  of  lace 
designs  shall  be  made  in  the  form  K  1  in  the  Second  Schedule 
hereto.  The  remaining  forms  in  such  Schedule  may  be  used 
in  all  cases  to  which  they  are  applicable. 

4.  To  the  forms  specified  in  the  Second  Schedule  to  the  Designs  Rules, 
1890,  shall  be  added  the  forms  specified  in  the  Second  Schedule  hereto. 

5.  For  Rule  32  of  the  Designs  Rules,  18S0,  shall  be  substituted  the 
following  rule : 

32.  Before  delivery  on  sale  of  any  article  to  which  a  registered 
design  has  been  applied,  the  proprietor  of  such  design  shall  if 
such  article  is  included  in  Glass  13  or  Glass  14  in  the  Third 
Schedule  hereto  cause  each  such  article  to  be  marked  with  the 
abbreviation  Regd.,  and  shall,  if  such  article  is  included  in  any 
of  the  Glasses  1  to  12  in  the  Third  Schedule  hereto,  cause 
each  such  article  to  be  marked  with  the  abbreviation  Rd.,  and 
also,  in  the  case  of  articles  other  than  lace,  with  the  number 
appearing  on  the  certificate  of  registration. 

A.  J.  MUNDELLA, 
President  of  the  Board  of  Trade. 
18^  November,  1893. 
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SCHEDULE  I. 

FEES. 


£   S.    d. 


0  10    0 


0    1     0 


0    0 


1.  On  application  to  register  one  design  to  be  applied  to  single  articles 

in  each  class  not  being  lace  and  except  articles  in  classes  13  and  14 

2.  On  application  to  register  one  design  to  be  applied  to  lace,  or  to 

single  articles  in  classes  13  and  14    .        .        .        , 

3.  On  application  to  register  one  design  to  be  applied  to  a  set  of  articles, 

not  being  lace,  for  each  class  of  registration 1 

3a.  On  application  to  register  one  design  to  be  applied  to  a  set  of  lace 

articles °    2    ° 

A.  J.  MUNDELLA, 
President  of  the  Board  of  Trade. 
Approved. 

FRANK  MOWATT. 
For  the  Lords  Commissioners  of  Her  Majesty's  Treasury. 
18M  Xocember,  1893. 


SCHEDULE  II.  k 

FORMS. 


E  1.— Application  for  Registration  of  a  Lace  Design  in  Class  9. 
O  1.—  Application  for  Registration  of  a  Lace  Design  to  be  applied  to  a  Set. 
K  1.— Request  to  enter  name  of  Subsequent  Proprietor  of  a  Lace  Desigu  or  Set 
of  Lace  Designs. 


Patents,' Design*,  and  Trade  Mark*  Acts,  1883-1880. 
El. 

Application  fob  Registration  of  a  Lace  Design 
in  Class  9. 


,  189 


You  are  hereby  requested  to  register,  without  search,  the  accompanying  Design 

in  Class  9  in  the  name  of  (a)  who  claims  to  be  the  proprietor  thereof,     («)  Here     in- 

y  sert  legibly  the 

name,  address, 
and  description 
of  the  individual 
or  firm. 

(6)  To  be 
signed  by  the 
applicant  or  his 
agent  duly  au- 
thorized, when 
signed  by  an 
agent  there 
should  be  added 
to  the  signa- 
ture "  Agent 
duly  authorized 
by  authoriza- 
tion, dated  the 
day  of 
180    ." 


and  to  return  the  same  to 

The  nature  of  the  design  is  the  pattern. 

(Signed) 
Dated  the  day  of 

To  the  Comptroller, 
The  Patent  Office,  Designs  Branch, 
25,  Southampton  Buildings, 
London,  W.C. 


Patents,  Designs,  ami  Trade  Marks  Act*,  1883-1888. 

0  1. 

Application  for  Registration  of  a  Lace  Design  to  be 
Applied  to  a  Set. 

You  are  hereby  required  to  register,  without  search,  the  accompanying    Design 
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serMertb?    the  f°r  a  Set  °f  LaCe  Article*  >n  Class  9  in  the  name  of  (a)  ,         who  claims 

name,    address,  *°  ***  the  proprietor  thereof,  and  to  return  the  same  to 

*??k  'V^Py01!      The  nature  of  the  design  U  the  pattern. 

of  the  individual  °  ^«.         _  ,. 

or  firm.  (Signed)  (*) 

(6)  To         he       Dated  the  d*y of  lw     • 

»<rent  duly  au-      The  Patent  Office,  Designs  Branch, 

SS!Srd'byWh2!  25-  Southampton  Buildings, 

•Rent         there  London,  W.C. 

should  be  added  

to     the    signa- 
ture      »  Agent  Patent*,  Dc*ig**y  and  Trade  Mark*  Act*,  1883-1888. 
duly  authorized 

by       authoriza-  K  1 

tion,  dated    the  ' 

189     /•  ;    Designs.  REQUEST  TO   ENTER  NAME  ON   SUBSEQUENT  PROPRIETOR 

of  a  Lace  Design  or  Set  of  Lace  Designs. 

X \il?n    th~      ^hft  Comptroller  is  requested  to  enter  the  name  of  (a)  ,  in  respect 

name,    address!  or  the  proprietorship  of  the  Registered  Lace  Design  or  set  of  Lace    Designs  No. 

ofthelnd^viduai  '  *n  Cla*8  *  in  p,aCe  of  the  name  of  '  at  Ppe8ent  appearing 

or  firm,  in  the  Register. 

(ft)  To        be  .       (Signed)  (b) 

signed    by   the       Dated  the  day  of  189     . 

registered    pro- 
prietor an<f  by  To  the  Comptroller, 
the  assignee.  The  ?nteQt  office^  Designs  Branch, 

25,  Southampton  Buildings, 
London,  W.C. 

18/A  Xorember,  1893. 


A.  J.  MUNDELLA, 
President  of  the  Board  of  Trade. 


DESIGNS  RULES,  1898. 

By  virtue  of  the  provisions  of  the  Patents,  Designs,  and  Trade 
Marks  Acts,  1883-1888,  the  Board  of  Trade  do  hereby  make  the 
following  Rules : 

1.  These  Rules  may  be  cited  as  the  Designs  Rules,  1898,  and  shall 
come  into  operation  from  and  immediately  after  the  date  hereof. 

2.  For  Rule  6  of  the  Designs  Rules,  1890,  shall  be  substituted  the 
following  Rule : 

All  communications  between  an  applicant  for  the  registration 
of  a  design  and  the  Comptroller  or  the  Board  of  Trade,  as  the  case 
may  be,  may  be  made  by  or  through  an  agent  duly  authorized  to 
the  satisfaction  of  the  Comptroller,  but  the  Comptroller  shall  not 
be  bound  to  recognize  as  such  agent,  or  to  receive  further  com- 
munications from,  any  person  whose  name,  by  reason  of  his  having 
been  adjudged  guilty  of  disgraceful  professional  conduct,  has  been 
erased  from  the  Register  of  Patent  Agents  kept  under  the  pro- 
visions of  the  Patents,  Designs,  and  Trade  Marks  Act,  1888, 
relating  to  the  registration  of  Patent  Agents,  and  not  since  restored. 
Dated  this  15th  day  of  September,  1898. 

CHAS.  T.  RITCHIE, 
President  of  the  Board  of  Trade. 
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INSTRUCTIONS  TO  PERSONS   WHO   WISH   TO   REGISTER    DESIGNS. 

Preliminary, 

1.  The  Patents,  Designs,  and  Trade  Marks  Acts,  1883  to  1888,  and 
the  Rules  thereunder  in  relation  to  the  Registration  of  Designs,  should 
be  carefully  studied. 

Copies  of  the  Acts  and  Designs  Rules  can  be  purchased  at  the 
Patent  Office,  Sale  Branch,  25,  Southampton  Buildings,  London, 
W.C.  Money  sent  by  post  should  be  remitted  by  Postal  or  Post 
Office  Order. 

Price  of  the  Act  of  1883,  1*.  l^d. ;  by  post,  1*.  9d.  Act  of  1888, 
1  \d. ;  by  post,  2d.  Price  of  the  Design  Rules,  1890,  Qd. ;  by  post, 
6£<Z.     Price  of  Lace  Designs  Rules,  1893,  Id. ;  by  post,  l\d. 

2.  In  order  to  obtain  registration  application  must  be  made  to  the 
Comptroller  in  pursuance  of  Rules  Nos.  6-11  of  the  Designs  Rules, 
1890. 

Applications  sent  by  post  should  be  addressed — 
The  Comptroller, 

Patent  Office, 
Designs  Branch, 

25,  Southampton  Buildings, 
Chancery  Line, 
London,  W.C. 

3.  A  Design  to  be  capable  of  registration  must  be  new  or  original, 
and  not  previously  published  in  the  United  Kingdom.  See  Section 
47  (I.)  of  the  Act,  1883. 

4.  For  the  definition  of  a  Design  see  Section  60  of  the  Act  of  1883. 

Note. — As  many  inventors  imagine  that  mechunical  invention*  can  be  protected 
by  Registration  as  Designs,  it  may  be  stated  that  improvements  in  the  construction, 
arrangement,  or  application  of  machinery  can  only  be  protected  by  a  Patent. 

Applications. 

5.  Stamped  Forms  of  Application  to  register  can  be  obtained  at  the 
following  places ; 

(a)  The   Inland   Revenue  Office,  Royal  Courts  of  Justice,  London 

(Room  No.  6). 
(6)  The  following  Post  Offices  in  London  : 
The  General  Post  Office,  E.C. 

District  Post  Office,  Lombard  Street,  E.C. 

„  195,  Whitechapel  Road,  E. 

„  239,  Borough  High  Street,  S.E. 

„  Charing  Cross,  W.C. 

„  28,  Eversholt  Street,  Camden  Town,  N.W. 

Post  Office,  12,  Parliament  Street,  S.W. 
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(c)  The  chief  Poet  Office  of  : 


England  and 

Dorchester. 

Oldbury. 

Whitby. 

Wales. 

Driffield. 

Oldham. 

Widnes. 

Droitwich. 

Patrington. 

Wigan. 

Accrington. 

Dudley. 

Plymouth. 

Wol  verhampton. 

Altrincham. 

Durham. 

Pontefract 

Wolverton. 

Ashton-under-Lyne 

.  Exeter. 

Portsmouth. 

Woolwich. 

Barnsley. 

Gateshead. 

Prescot. 

York. 

Barrow-in-Furness. 

Goole. 

Preston. 

Bath. 

Greenwich. 

Reading. 

Bedford. 

Guildford. 

Uedditch. 

Scotland. 

Beverley. 

Halifax. 

Richmond  (Yorks.) 

Birkenhead. 

Hartlepool. 

Ripon. 

Aberdeen. 

Birmingham. 

Hudderefield. 

Rochdale. 

Dumbarton. 

Blackburn. 

Hall. 

Rotherham. 

Dundee. 

Bolton. 

Ipswich. 

Rugby. 

Edinburgh. 

Bradford. 

Keighley. 

Salford. 

Glasgow. 

Brighton. 

Kendal. 

St.  Helen's. 

Greenock. 

Bristol. 

Kidderminster. 

Scarborough. 

Inverness. 

Bromsgrove. 

Knaresbro'. 

Sedgley. 

Lanark. 

Burnley. 

Knutsford. 

Sheffield. 

Leith. 

Burslem. 

Lancaster. 

Southampton. 

Paisley. 

Burton-on-Trent. 

Leamington. 

Stafford. 

Perth. 

Bury. 

Leeds. 

Stalybridge. 

Renfrew. 

Cambridge. 

Leicester. 

Stockport. 

Cardiff. 

Lichfield. 

Stoke-on-Trent. 

Carlisle. 

Lincoln. 

Stourbridge. 

Ireland. 

Chatham. 

Liverpool. 

Stourport. 

Chester. 

Macclesfield. 

Sunderland. 

Belfast. 

Clitheroe. 

Manchester. 

Swansea. 

Cork. 

Congleton. 

Middlesbrough. 

Tamworth. 

Dublin. 

Coventry. 

Naatwich. 

Truro. 

Dundalk. 

Crewe. 

Newcastle. 

Tunstall. 

Gal  way. 

Croydon. 

Newport  (Mon.). 
Northallerton. 

Wakefield. 

Limerick. 

Darlaston. 

Walsall. 

Londonderry. 

Derby. 

Northampton. 

Warrington. 

Waterford. 

Dewsbury. 

Nottingham. 

Wednesbury. 

Wexford. 

Doncaster. 

Nuneaton. 

West  Bromwich. 

NOTE. — Form*  are  not  supplied  by  the  Patent  Office,  but  can  be  purchased  on 
jtersonal  application  at  the  Inland  Revenue  Office,  Royal  Court*  of  Justice 
(Room  JVo.  6),  or  at  a  few  day*  notice  at  any  Money  Order  Office  in  the  United 
Kingdom  upon  prepayment  of  the  value  of  the  stamp. 

If  it  should  not  be  convenient  to  apply  in  person  in  either  of  the  ways  specified* 
the  stamped  form*  can  be  ordered  by  applicants  at  home  or  abroad  by  post  from  the 
Controller  of  Stamps,  Room  5,  Inland  Revenue  Office,  Somerset  House,  London, 
W.C.  In  that  case  a  Banker's  draft  or  a  Money  or  Postal  Order,  payable  to  the 
Commissioners  of  Inland  Revenue  and  crossed  Bank  of  England,  for  the  value  of 
the  stamp,  and  for  the  cost  of  postage  and  registration,  to  be  for  warded  with  the 
application, 

6.  An  application  consists  of  the  following: 

(1)  The  form  of  application,  Form  D.  or  Form.  O.,  properly  filled 
up  *  and  signed  by  the  applicant  or  his  authorized  agent,  and 
three  exactly  similar  drawings,  photographs,  or  specimens  of 
the  design. 

*  Applicants  should  be  specially  careful  to  give  correctly  their  full  name  and 
address,  with  their  trade,  business,  or  occupation ;  also  to  fill  in,  after  the  words 
"  Statement  of  nature  of  Design,"  the  words  "  for  the  Pattern,"  "  for  the  Shape 
or  Configuration,1'  or  "  for  the  Ornament,"  or  for  any  two  or  more  such  purposes, 
as  the  case  may  be,  adding,  when  necessary,  a  short  technical  description  of  the 
article  with  the  part  or  parts  claimed  as  new  or  original  specially  defined. 
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In  the  case  of  a  lace  design  the  proper  forms  are  Form  E  1 
(Single  Design)  and  Form  0  1  (Set), 
(a)  If  it  be  desired  to  secure  a  date  of  registration  at  once,  one 
sketch  of  the  design  (sufficiently  definite  to  identify  the  same) 
may  be  sent  with  the  application  form.  In  this  case  the 
design,  if  accepted,  will  eventually  be  registered  as  of  the  date 
on  which  such  sketch  was  received ;  but  no  certificate  of 
registration  can  be  issued  until  three  exact  drawings,  photo- 
graphs, or  specimens  have  been  sent  in  substitution  for  the 
sketch. 

The  Drawings  or  Photographs. 

7.  The  drawings,  <fec,  accompanying  an  application  must  be  sent  in 
triplicate,  each  representation  of  each  design  or  set  to  be  upon  ordinary 
foolscap  paper,  and  not  on  cardboard  (on  one  side  only),  of  the  size  of 
13  in.  by  8  in. 

8.  When  sketches,  drawings,  or  tracings  are  furnished,  they  should 
be  in  ink,  or  if  in  pencil  they  must  be  fixed.  Drawings  on  tracing 
paper  cannot  be  received,  unless  mounted  on  ordinary  fooltcap  paper. 

9.  Rough  sketches  cannot  be  accepted. 

10.  When  the  design  is  to  be  applied  to  a  set,  each  of  the  drawings 
accompanying  the  application,  or  the  sketch,  if  a  sketch  is  sent,  should 
show  all  the  various  arrangements  in  which  it  is  proposed  to  apply  the 
design  to  the  articles  included  in  the  set. 

11.  When  specimens  of  the  design  are  furnished  in  lieu  of  drawings 
or  photographs,  they  must  be  of  such  a  nature  as  can  be  pasted  into 
books ;  the  dimensions  of  each  specimen  must  not  exceed  1 2  in.  by 
21  in.,  and  each  must,  when  necessary,  be  mounted  upon  ordinary 
foolscap  paper  of  the  size  above  mentioned.  Each  representation  of  a 
design  in  Classes  13  and  14  should  show  the  complete  pattern  and  a 
portion  of  the  repeat,  and  ought  not  to  be  of  less  size  than  7  in.  by  3  in. 

12.  Only  two  views  of  the  same  design  can  be  accepted,  unless  in  the 
case  of  a  design  for  a  set.  Each  view  should  be  designated  in  writing 
(i.e.,  front  view,  side  view).  Both  views  should  be  on  one  and  the  same 
half  sheet  of  foolscap  paper. 

13.  A  request  for  search  under  Rule  35  of  Designs  Rules,  1890, 
must  be  accompanied  by  two  representations  of  the  design  to  be 
searched  for. 

14.  Before  delivery  on  sale  of  any  article  to  which  a  registered 
design  has  been  applied,  the  proprietor  of  such  design  shall,  if  such 
article  is  included  in  Class  13  or  Class  14,  cause  each  such  article  to  be 
marked  with  the  abbreviation  "Regd.,"  and  shall,  if  such  article  is 
included  in  any  of  the  Classes  1  to  12,  cause  each  such  article  to  be 
marked  with  the  abbreviation  "  Rd.,"  and  also,  in  the  case  of  articles 
other  than  lace,  with  the  number  appearing  on  the  certificate  of 
registration. 
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15.  The  attention  of  applicants  is  called  to  the  fact  that  by  section 
58  of  the  Act  of  1883,  the  protection  afforded  to  a  registered  design  is 
restricted  to  the  particular  class  or  classes  of  goods  in  which  the  design 
is  registered. 

By  section  47  (sub-section  4)  of  the  Act  of  1883,  the  same  design  may 
be  registered  in  more  than  one  class.  In  such  case  a  separate  appli- 
cation, together  with  three  representations,  is  necessary  for  each  class. 

16.  List  of  Classes. 

1.  Articles  composed  wholly  or  chiefly  of  metal  not  included  in 

Class  2. 

2.  Jewellery. 

3.  Articles  composed  wholly  or  chiefly  of  wood,  bone,  ivory,  papier 

mache,  or  other  solid  substances  not  included  in  other  classes. 

4.  Articles  composed   wholly  or  chiefly  of  glass,  earthenware  or 

porcelain,  bricks,  tiles,  or  cement. 

5.  Articles  composed  wholly  or  chiefly  of  paper  (except  hangings). 

6.  Articles  composed  wholly  or  chiefly  of  leather,  including  book- 

binding, of  all  materials. 

7.  Paper  hangings. 

8.  Carpets  and  rugs  in  all  materials,  floorcloths  and  oilcloths. 

9.  Lace,  hosiery. 

10.  Millinery  and  wearing  apparel,  including  boots  and  shoes. 

11.  Ornamental  needlework  on  muslin  or  other  textile  fabrics. 

12.  Goods  not  included  in  other  classes. 

1 3.  Printed  or  woven  designs  on  textile  piece  goods. 

14.  „  „  handkerchiefs  and  shawls. 


17.  The  following  is  a  list  of  the  stamped  forms  to  be  had  at  the 
places  mentioned  in  paragraph  5  : — 


Letter. 
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Title  of  Form. 


Applicatioo  for  Registration  of  Single  Design  in  any 

one  of  the  Classes  1  to  12,  not  being  a  Lace  Design   . 
Application    for    Registration    of    Single    Design    in 

Class  13  or  14 

Application  for  Registration  of  Single  Lace  Design  in 

Class  9 

Appeal  to  Board  of  Trade  on  Refusal  of  Comptroller 

to  Register  a  Design  .  

Application  for  Copy  of  Certificate  of  Registration  of 

Design 

Request  for  Certificate  for  use  in  Legal  Proceedings 
Request  to  enter  Name  of  subsequent  Proprietor  of 

Design,  with  Declaration  in  support  thereof 
Request  to  enter  Name  of  subsequent  Proprietor  of  a 

Lace  Design  or  set  of  Lace  Designs   .... 
Notice    of    intended    Exhibition    of   an  Unregistered 

Design 

Request  for  Correction  of  Clerical  Error  or  for  Entry 

of  New  Address 

Request  for  Search  under  Section  53  of  Act  of  1883,  or 

Rule  35  of  Designs  Rule  3,  1890 

Application  for  Registration  of   Design  for  "Set"  of 

articles,  not  being  Lace 

Application  for  Registration  of  Design  to  be  applied 

to  a  *'  Set "  of  Lace  articles 


Fee. 


£  «.  d. 

0  10  0 

0  1  0 

0  1  0 

1  0  0 

0     1     0 

0    5    0 

"\  Same  as 

I  Regis- 

|  |  tration 

'     Fee. 

0  5  0 

0  5  0 

0  5  0 

1  0  0 
0  2  0 


Note. — The  term  "set"  to  include  any  number  of  articles  ordinarily  on  wile 
together,  irrespective  of  the  varieties  of  size  and  arrangement  in  which  the 
particular  design  may  be  shown  on  each  separate  article. 

N.B. — Forms  E  and  O  are  kept  on  sale  at  the  places  named  in  paragraph  5. 
The  other  forms  must  be  bespoken  of  the  Postmasters  at  those  places. 

Forms  E  1  and  O  1  are  specially  kept  on  sale  at  the  Chief  Post  Office  at 
Nottingham. 


The  Patent  Office,  Designs  Branch,  is  open  from  10  a.m.  to  4  p.m. 

0.  N.  Dalton, 

Comptroller-General. 
The  Patent  Office,  Designs  Branch, 
London. 
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Shout  Fobms  of  Agreements  between  Authors  and  Publishers  and 
assignments  of  coptbioht. 

Xo.  1.— Agreement  for  Sale  of  Copyright  in  a  Wort. 

Memorandum  of  Agreement  made  the  day  of  19    . 

Between  A.  B.  of  ,  of  the  one  part,  and  C.  D.,  of  , 

and  E.  F.,  of  (hereinafter  called  D.  and  F.),  publishers  of  the 

other  part. 

1.  The  said  A.  B.  agrees  to  write  and  edit  a  work  to  be  entitled  , 
to  prepare  the  same  for  the  press,  together  with  a  full  and  comprehensive  Index  and 
Table  of  Cases  and  Contents  to  the  same,  by  the  day  of  ,  to  correct 
the  proof-sheets,  and  to  sell  and  assign  all  his  copyright  and  interest  in  the  said 
work  to  the  said  D.  k  F.,  their  executors,  administrators,  and  assigns,  for  the 
sum  of  money  hereinafter  mentioned. 

2.  The  said  D.  k  F.,  for  themselves,  their  executors,  administrators,  and  assigns, 
agree  to  print  and  publish  and  bear  all  the  charges  of  printing  and  publishing  the 
said  work,  and  to  pay  to  the  said  A.  B.,  for  his  copyright  and  interest  in  the  said 
work,  the  sum  of  pounds,  on  the  day  of  the  publication  of  the  said  work. 

3.  The  said  A.  B.  to  have  copies  of  the  said  work  free  of  charge.  In 
witness  whereof  the  said  parties  have  hereunto  set  their  hands  the  day  and  year 
first  above  written. 


No.  2. — Half -profit  Agreement  between  Author  and  Publisher. 

Memorandum  of  Agreement  made  the  day  of  19    . 

Between  A.  B.,  of  ,  of  the  one  part,  and  C.  D. ,  of  , 

publisher,  of  the  other  part. 

1.  It  is  agreed  that  the  said  C.  D.  shall,  at  his  own  expense  and  risk,  print  and 
publish,  a  work  which  has  been  written  by  the  said  A.  B.  entitled 

and,  after  deducting  from  the  produce  of  the  sale  thereof  the  charges  for  printing 
paper,  advertisements,  embellishments  (if  any),  and  other  incidental  expenses, 
including  the  allowance  of  per  cent  on  the  gross  amount  of  the  sale  for  com- 

mission and  risk  of  bad  debts,  the  profits  remaining  of  every  edition  that  shall  be 
printed  of  the  work  shall  be  divided  into  two  equal  parts,  one  moiety  to  be  paid  to 
the  said  A.  B.,  and  the  other  moiety  to  be  retained  by  the  said  C.  B. 

2.  The  copyright  in  the  said  work,  when  the  same  shall  have  been  published, 
shall  be  and  remain  vested  in  the  said  A.  B.,  subject  nevertheless  to  the  rights  of 
the  said  C.  D.  under  and  by  virtue  of  this  agreement. 

3.  The  books  sold  shall  be  accounted  for  at  the  trade  sale  price,  reckoning  twenty- 
five  copies  as  twenty-four,  unless  it  be  thought  advisable  to  dispose  of  any  copies, 
or  of  the  remainder,  at  a  lower  price,  which  shall  be  left  to  the  judgment  and 
discretion  of  the  said  C.  D. 
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4.  It  is  understood  between  the  aforesaid  parties,  that  copies  of  the  said 

book  are  to  be  presented  to  the  said  A.  B.  free  of  charge  (a).    In  witness,  $c. 


JYo.  3. — Another  Form  of  Agreement. 

Memorandum  of  Agreement  made  the  day  of  19    . 

Between  A.  B.,  of  ,  of  the  one  part,  and  C.  D.,  of  , 

and  E.  F.,  of  (hereinafter  called  D.  &  F.),  publishers,  of  the 

other  part. 

1.  The  said  A.  B.  shall  write  and  fully  prepare  for  the  press  the  whole  of  a  book 
to  be  entitled  ,  on  or  before  the  day  of  ,  and 
shall  correct  the  proof -sheets,  and  superintend  the  printing  thereof. 

2.  The  said  D.  &  F.  shall  direct  the  mode  of  printing  the  said  book,  and  shall 
bear  and  pay  all  the  charges  thereof,  and  of  publishing  the  same  (except  as  herein- 
after mentioned),  and  shall  take  all  the  risk  of  the  publication  on  themselves. 

3.  The  said  book  shall  be  sold  in  the  United  Kingdom,  at  the  price  of  per 
copy. 

4.  The  said  D.  &  F.  shall,  out  of  the  produce  of  the  sale  of  the  said  book,  in  the 
first  instance,  be  refunded  all  the  cost  and  expenses  which  they  shall  have  incurred 
respecting  the  said  book,  after  which  the  profits  shall  be  equally  divided  between 
the  said  A.  B.  and  D.  &  F. 

5.  The  accounts  shall  be  made  up  at  the  end  of  every  year,  and  the  profits,  If 
any,  be  then  divided.  The  said  A.  B.  shall  have  the  right  either  by  himself  or  by 
any  accountant  nominated  by  him  to  inspect  all  books  and  documents  relating  to 
the  publication  and  sale  of  the  said  works  in  the  possession  of  the  said  D.  &  F. 

6.  The  said  D.  &  F.  shall  account  for  all  the  copies  which  they  shall  sell  of  the 
said  book  at  the  wholesale  bookseller's  price,  deducting  therefrom  a  commission  of 

,  they  taking  the  risk  of  the  credit  which  they  shall  give  on  the  same. 

7.  The  alterations  and  corrections  in  the  proof-sheets,  and  revises,  which  shall 
exceed  the  charge  of  per  sheet,  Bhall  be  borne  and  paid  by  the  said  A.  B.,  and 
shall  be  deducted  out  of  his  share  of  the  profits. 

8.  In  case  all  the  copies  of  the  said  book  shall  have  been  sold  off,  and  a  second 
or  any  subsequent  edition  of  the  said,  book  be  required  by  the  public,  the  said 
A.  B.  shall  make  all  necessary  alterations  and  additions  thereto,  and  the  said  D.  &  F. 
shall  print  and  publish  the  said  second  and  every  subsequent  edition  of  the  said 
book  on  the  above  conditions. 

9.  In  case  all  the  copies  of  any  edition  of  the  said  work  shall  not  be  sold  off 
within  years  after  the  time  of  publication,  the  said  D.  &  F.  shall  be  at  full 
liberty  to  dispose  of  the  remaining  copies,  so  unsold,  either  by  public  auction  or 
private  contract,  or  in  such  manner  as  they  may  deem  most  advisable,  so  that  the 
account  may  be  finally  settled  and  closed  {b). 

10.  The  copyright  in  the  said  work  when  published  shall,  subject  to  the  rights  of 
the  said  D.  &  F.  under  this  agreement,  be  and  remain  vested  in  the  said  A.  B.  In 
witness,  <J'<\ 

Ab.  4. — Assignment  of  Copyright  in  a  Literary  Worh(e). 

This  Agreement  made  the  day  of  19    .    Between 

A.  B.  [assignor],  of  ,  of  the  one  part,  and  C.  D.  [assignee],  of 

,  of  the  other  part. 

Whereas  the  said  A.  B.  has  written  and  published  a  certain  work  entitled 

,  of  which  the  copyright  is  vested  in  him,  and  has  agreed  with  the 

said  C.  D.  for  the  sale  to  him  of  the  said  copyright  for  the  sum  of        pounds. 

(a)  See  a  somewhat  similar  agreement ;  Reade  v.  Bentley  (3  K.  &  J.  271). 

(6)  See  Stevens  v.  Benning  (0  D.  M.  A  G.  223). 

(<?)  It  is  more  usual  to  make  such  an  assignment  by  entry  in  the  Register  at  Stationers'  Hall. 

3  R 
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Now  this  Indenture  witnesseth  that  in  pursuance  of  the  said  agreement  and 
ia  consideration  of  the  sum  of  pounds  now  paid  by  the  said  C.  D.  to  the  said  A.  B„ 
the  receipt  whereof  the  Baid  A.  B.  doth  hereby  acknowledge,  the  said  A.  B.  as 
beneficial  owner  doth  hereby  assign  unto  the  said  C.  D.  all  his  right  and  interest 
in  the  said  work  and  the  copyright  thereof,  whether  in  Great  Britain  or  elsewhere, 
including  all  righto  of  translation  and  dramatisation  and  the  performing  rights  in 
the  said  work  for  all  the  residue  now  unexpired  of  the  term  or  terms  during  which 
the  said  work  is  entitled  to  copyright     In  witness,  $c. 


No.  &.— Assignment  of  Bight*  in  Unpublished  Work. 

This  Agreement  made  the  day  of  19    .    Between 

A.  B.  [assignor^  of  ,  of  the  one  part,  and  C.  D.  [assignee^  of 

,  of  the  other  part 

Whereas  the  said  A.  B.  has  written  and  composed  a  work  on  [describe  work],  and 
has  agreed  to  sell  his  rights  in  the  manuscript  thereof  to  the  said  C.  D.  for  the 
sum  of  pounds.  Now  this  Indenture  witnesseth  that  in  pursuance  of  the 
said  agreement  and  in  consideration  of  the  sum  of  pounds  now  paid  to  the 

said  A.  B.  by  the  said  C.  D.,  the  receipt  whereof  the  said  A.  B.  doth  hereby  acknow. 
ledge,  the  said  A.  B.  as  beneficial  owner  both  hereby  assign  unto  the  said  C.  D.  all 
his  right,  title,  and  interest  of  and  in  the  said  work  and  the  manuscript  thereof, 
including  the  copyright  therein,  and  all  righto  of  publication,  translation,  drama- 
tisation, and  performance  whatsoever.    In  witness,  $c. 


Xo.  6. — Licence  to  print  one  Edition  of  a  Work. 

Memorandum  of  Agreement  made  the  day  of  19    . 

Between  A.  B.,  of  ,  of  the  one  part,  and  C.  D.,  of  ,  of 

the  other  part 

Whereas  the  said  A.  B.  has  in  preparation  a  work  to  be  called 
Now  this  Agreement  witnesseth  that  the  said  A.  B.  for  the  consideration 
hereinafter  expressed,  doth  hereby  authorise  the  said  C.  D.  to  print,  publish,  and 
sell  an  edition  of  copies  of  the  said  work,  the  said  A.  B.  hereby  reserving  to 

himself  the  general  copyright  in  the  said  work.  And  the  said  A.  B.,  in  considera- 
tion of  the  payments  hereinafter  agreed  to  be  made  by  the  said  C.  IX,  doth  hereby 
agree  with  the  said  C.  D.  that  he  will  furnish  to  the  printer,  to  be  employed  by  the 
said  C.  D.,  a  fair  copy  of  the  said  work,  and  will  superintend  the  printing,  and 
correct  the  proofs  thereof  in  the  usual  manner,  and  that  he  will  register  his  title 
under  the  u  Copyrights  Acts,"  and  will  not  authorise  any  person  to  print  publish,  or 
sell,  and  will  not  himself  print  publish,  or  sell,  any  other  copies  until  the  whole  of 
the  said  copies  have  been  disposed  of  by  the  said  C.  D.,  provided  the  said 
copies  are  sold  within  years  from  the  date  hereof.  And  the  said  C.  D.,  in  con- 
sideration of  the  aforesaid  authority  and  agreement,  doth  hereby  agree  with  the 
said  A.  B.  that  he  will  pay  him,  the  said  A.  B.,  the  sum  of  for  each  and  every 

copy  of  the  said  copies,  payable  half-yearly,  as  fast  as  the  said  copies  shall  be 
sold,  or  otherwise  disposed  of,  he  rendering  to  the  said  A.  B.  an  account  of  sales 
of  the  said  work,  at  the  expiration  of  every  six  months  from  the  day  of  the  first 
publication,  until  the  whole  shall  be  sold,  and  that  he  will  also  give  to  the  said 
A.  B.  copies  of  the  said  work,  bound,  and  free  of  charge,  immediately  upon 
publication  thereof.  And  the  said  C.  D.,  in  consideration  also  of  the  aforesaid 
authority  and  agreement,  doth  further  agree  with  the  said  A.  B.  that  he  will  not 
print,  publish,  or  Bell,  any  more  than  the  eaid  copies,  until  authorized  by  the 
said  A.  B.,  or  his  legal  representatives,  it  being  clearly  understood  that  the  licence 
herein  contained  extends  only  to  one  edition  of  the  number  above  specified.  In 
witness,  fc. 
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No.  7. — Limited  Assignment  by  an  Aut/tor  of  a  new  Edition  of  his  Work. 

A.  B.,  of  ,  having  prepared  a  new  edition  of  ,  and  C.  D., 

of  ,  being  desirous  of  purchasing  the  same  and  the  copyright  in  the 

said   edition,  it  is  agreed  that  copies  of  the  work  and  no  more  shall  be 

printed  in  type  and  page  corresponding  with  ,  at  the  sole  cost  of  the 

said  C.  D.,  and  the  said  C.  D.  shall  pay  to  the  said  P^  B.  for  the  said  edition 

and  the  copyright  therein  the  sum  of  .    The  work  to  be  divided  into 

volumes,  and  to  be  sold  to  the  public  for  in  boards  ;    but  should  the  said 

work  exceed  sheets,  or  pages,  a  proportionate  increase  is  to  be  made  in  the 
charge  to  the  public,  and  a  proportionate  addition  made  to  the  consideration  to  be 
paid  by  C.  D.  to  A.  B.  copies  in  boards  to  be  delivered  to  the  said  A.  B.  free 

from  all  charge  or  expense,  and  the  copyright  in  the  said  edition  to  be  re-assigned 
to  the  said  A.  B.  when  the  said  edition  shall  have  been  exhausted  (a). 


Xo.  8. — Agreement  to  enlarge  a  second  Edition  of  a  Booh,  and  correct  Proof 

of  same. 

This  Agreement  made  the  day  of  19    .    Between 

A.  B.,  of  ,  of  the  one  part,  and  C.  D.,  of  ,  of  the  other 

part. 

Witnesseth,  that  the  said  A.  B.,  in  consideration  of  the  sum  of  ,  agrees  to 

examine,  correct,  and  enlarge  the  work  known  as  ,  to  furnish  additional 

manuscript  matter  for  the  second  edition  of  the  work,  and  to  enlarge  the  index, 
and  make  it  full  and  complete.  It  is  further  agreed  that  the  new  edition  of 
the  work  shall  be  of  the  same  sized  page  as  the  present  work,  and  contain  an  equal 
amount  of  matter  on  each  page,  and  that  the  additional  matter  furnished  shall 
enlarge  the  work  not  less  than  pages,  and  shall  be  furnished  to  the  said  C.  D. 
at  not  less  than  pages  per  day,  commencing  on  the  instant.  And  the  said 
A.  B.  is  to  examine  and  to  correct  the  proof-sheets  so  soon  as  they  shall  \>e  fur- 
nished, and  to  complete  the  index  within  a  reasonable  time  after  the  whole  signa- 
tures of  the  text  shall  be  ready  for  him  for  that  purpose.  And  the  said  C.  D.  on 
his  part  agrees  to  print  the  said  work  as  the  matter  shall  be  supplied,  to  provide  the 
said  A.  B.  with  a  copy  of  the  work,  by  signatures,  as  each  signature  shall  be 
worked  off,  for  the  purpose  of  arranging  the  index  ;  to  furnish  the  said  A.  B. 
bound  copies  of  the  work,  as  soon  as  they  can  be  conveniently  furnished,  and  to 
pay  the  said  A.  B.  the  sum  of  for  his  copyright  and  interest  in  the  said 

edition  on  the  day  the  last  proof-sheet  is  corrected  for  the  press.    In  witness,  Ji'c. 


Xo.  9. — Agreement  between  an  Aut/tor  and  Publisher  for  the  sale  of  a  Work 
where  a  Sum  is  paid  for  the  Copyright ;  with  variation  where  the  Profits  are 
divided  (b). 

This  Agreement  made  the  day  of  19    .    Between 

A.  B.  [author],  of  ,  of  the  one  part,  and  C.  D.  [publisher],  of 

,  of  the  other  part. 

Whereas  the  said  A  B.  has  written  and  composed  a  certain  work  entitled  , 

and  the  same  is  now  ready  for  the  press,  and  the  said  C.  D.  has  contracted  for  the 
purchase  of  the  copyright  of  the  said  work  at  or  for  the  price  or  sum  of  £  , 

to  be  paid  in  the  manner  hereinafter  mentioned,  Now  these  presents  witness 
that  the  said  A.  B.  agrees  to  sell,  and  the  said  C.  D.  agrees  to  purchase,  all  that 

(a)  Cf.  Sweet  v.  Cattr  (11  Sim.  572). 

(6)  Where  the  profit*  are  to  be  divided  between  the  author  and  publishers,  leave  out  the 
portions  of  the  precedent  within  brackots  and  add :  "  And  it  is  hereby  agreed  that  after  paying 
and  defraying  all  such  expenses  as  aforesaid,  the  net  proceeds  and  profits  as  well  of  the  first  as 
of  every  other  succeeding  edition  shall  be  equally  divided  between  the  said  A,  B.  and  C.  D." 
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the  said  work  and  premise*  and  the  copyright  thereof.     And  it  is  hereby 
agreed  that  the  said  work  shall  consist  of  sheets  [size].    And  that  the  said 

A.  B.  shall  correct  the  said  sheets  of  the  said  work  through  the  press,  and  compose 
a  good  and  sufficient  index  thereto,  and  in  every  respect  prepare  the  same  for  pub- 
lication, and  complete  the  same  within  calendar  months  from  the  date  hereof, 
And  shall  and!  will,  within          days  after  the  publication  thereof,  or  at  any  time  or 
times  thereafter,  if  so  required  by  the  said  C.  D.  assign  and  make  over  the  said 
work  and  all  his  right,  title,  and  interest  in  the  copyright  thereof  unto  the  said 
C.  D.,  his  executors,  administrators,  or  assigns  in  such  manner  and  form  as  may  be 
by  him  or  them  reasonably  required.    [And  that  the  said  C.  D.  shall  pay  the  said 
sum  of  £            in  the  manner  hereinafter  mentioned  (that  is  to  say)  the  sum  of 
£             on  the  day  of  the  publication  of  the  said  work,  and  the  sum  of  £ 
(the  residue  thereof)  within  three  months  after  the  publication  thereof.]    And  the 
said  C.  D.  shall  and  will  cause  the  said  work  to  be  printed  on  good  paper  and  pay 
and  defray  all  the  costs,  expenses  of  printing  and  advertising  the  said  work,  and 
all  other  expenses  attending  its  publication.    And  shall  and  will  allow         copies 
of  the  said  work  to  the  said  A  B.     And  shall  and  will  exert  himself  to  the 
utmost  in  procuring,  and  advancing  the  sale  of  the  said  work.    [And  it  is  hereby 
agreed  that  in  case  a  second,  third,  or  any  other  succeeding  edition  of  the  said 
work  shall  at  any  time  be  called  for,  the  said  A.  B.  shall  be  entitled  to  edit  the  said 
second,  third,  and  subsequent  edition,  making  all  necessary  additions,  alterations, 
and  corrections  to  such  edition,  so  as  to  make  the  same  as  complete  as  possible. 
A  nd  shall  from  time  to  time  within         days  after  the  publication  thereof,  or  at  any 
time  or  times  thereafter,  if  so  required  by  the  said  G.  D.  assign  and  make  over  the 
said  second,  third,  or  other  succeeding  edition  of  the  said  work,  and  all  his  right, 
title,  and  interest  in  the  copyright  thereof  unto  the  said  C.  D.,  his  executors, 
administrators,  or  assigns  in  Buch  manner  and  as  may  be  by  him  or  them  reason- 
ably required.    And  the  said  C.  D.  shall  pay  the  sum  of  £  to  the  said  A.  B. 
on  the  day  of  the  publication  of  such  second,  third,  and  every  subsequent  edition, 
and  shall  and  will  pay  and  sustain  all  the  costs  and  charges  of  such  second,  third, 
and  every  subsequent  edition  in  the  same  manner  as  is  hereinbefore  agreed  upon 
respecting  the  first  edition.    Provided  always  and  it  is  hereby  agreed  that 
in  case  the  said  A  B.  shall  refuse  to  edit  such  second,  third,  or  subsequent  edition, 
or  neglect  so  to  edit  the  same  after  six  months  notice  to  him  for  that  purpose 
given  by  the  said  C.  D.  it  shall  be  lawful  for  the  said  C.  D.  to  engage  with  any 
other  person  or  persons  to  edit  the  same  without  making  or  being  liable  to  make 
any  further  payment  to  the  said  A.  B.]    In  wit  nets,  4'c* 


No.  10. — Agreement  between  an  Author  and  Publisher  far  the  sale  of  a  Work 

by  (Inn  mission. 

This  Agreement  made  the  day  of  19    .    Between 

A.  B.  [author],  of  ,  of  the  one  part^  and  C.  D.  [publisher],  of 

,  of  the  other  part. 

Whereas  the  said  A.  B.  is  the  author  and  proprietor  of  a  certain  work  entitled 
;  And  whereas  there  is  now  a  demand  for  a  new  edition  of  such  work 
being  the  edition.    Now  these  presents  witness  that  the  said  A.  B.  doth 

hereby  agree  with  the  said  C.  D.  that  he  the  said  C.  D.  shall  be  the  sole  publisher 
of  the  said  edition  of  the  said  work  at  a  commission  of  pounds  per  cent,  on  the 
net  profits  of  the  sale  of  such  work.  And  that  he  the  said  A.  B.  will  within 
days  next  hereafter  deliver  to  such  printer  as  the  said  C.  D.  shall  name  a  portion 
of  the  copy  of  the  said  work  and  continue  to  supply  him  with  copy  thereof  until  the 
whole  is  completed  :  And  that  the  said  G.  D.  shall  indemnify  the  said  A.  B.  from 
all  losses  to  be  incurred  as  well  in  the  printing  and  publishing  of  the  said  work  as 
after  its  publication  or  by  reason  of  the  said  work  not  selling.    And  it  is  hereby 
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AGREED  that  it  shall  be  lawful  for  the  said  C.  D.  out  of  the  profit*  and  proceeds  of 
the  said  work  in  the  first  place  to  deduct  and  repay  himself  the  expenses  of  the 
paper,  printing,  advertisements,  warehouse-room,  insurance  money,  and  commission 
after  the  rate  aforesaid,  and  subject  to  such  payments  the  said  C.  D.  shall  pay  the 
residue  of  the  profits  and  proceeds  to  the  said  A.  B.  And  that  he  the  said  C.  D. 
shall  render  a  full  and  faithful  account  to  the  said  A.  B.  on  the  day  of 

and  on  the  day  of  in  every  year  of  the  sale  and  proceeds 

of  the  said  edition.    In  witness,  $c. 


Xo.  11.— Agreement  to  write  an  Article  for  an  Encyclopedia. 

An  Agreement  made  the  day  of  19    •    Between 

A.  B.  [author],  of  ,  of  the  one  part,  and  C.  D.  {proprietor^  of 

,  of  the  other  part. 

Whereas  the  said  C.  D.  is  the  proprietor  of  an  encyclopaedia  which  he  proposes  to 
publish  under  the  title  ,  and  the  said  A.  B.  has  agreed  to  contribute 

an  article  to  the  said  encyclopaedia  on  the  terms  hereinafter  appearing.  Now  these 
presents  witness  and  it  is  hereby  agreed  and  declared  as  follows  : 

1.  The  said  A.  B.  will  write  and  the  said  C.  D.  will  accept  and  publish  in  the 
said  encyclopedia  an  article  on  the  subject  of  ,  such  article  not  to 
be  of  less  than        words  and  not  to  exceed        words. 

2.  The  said  A.  B.  will  deliver  the  manuscript  of  the  said  article  to  the  said  C.  D. 
not  later  than  the  day  of  ,  and  will  examine  and  correct  the 
proof-sheets  of  the  same. 

3.  The  said  C.  D.  will  pay  to  the  said  A.  B.  for  the  said  article  at  the  rate  of 
£        per        words. 

4.  The  copyright  in  the  said  article  shall  be  and  become  the  absolute  property  of 
the  said  0.  D. 

Or 
The  copyright  in  the  said  article  shall  belong  to  the  said  A.  B.,  and  this  agree- 
ment shall  operate  as  a  licence  only  for  the  said  C.  D.  to  publish  the  same  in  the 
encyclopaedia  aforesaid,  and  it  shall  be  lawful  for  the  said  A.  B.  to  publish  the  said 
article  after  the  lapse  of  years  from  the  date  of  its  publication  in  the  said 
encyclopaedia  either  in  separate  form  or  in  a  collection  of  the  writings*of  the  said 
A.  B.,  but  not  in  any  other  encyclopedia  or  collection  of  writings  whatsoever 
without  the  leave  and  licence  in  writing  of  the  said  CD.     In  witness,  $c. 


No,  12.— Agreement  for  the  editing  of  a  Work  between  the  Publisher  and  Editor, 
with  variations  where  for  translating  a  Work  (a). 

This  Agreement  made  the  day  of  19    ,    Between 

A.  B.  [publisher"],  of  &c.,  of  the  one  part,  and  C.  D.  [editor],  of  Ac.,  of  the 
other  part. 

Whereas  the  said  A.  B.  some  time  since  published  a  certain  work  written  and 
composed  by  C.  D.,  and  entitled  .     And  whereas  there  is  a  demand  for 

a  new  edition  of  the  said  work.  And  wliereas  the  said  A.  B.  has  agreed  with  the 
said  O.  D.  to  edit  and  make  ready  for  publication  as  hereinafter  is  mentioned,  a 
new  edition  (being  the  )  of  the  said  work  [to  be  contained  in        volumes] 

(a)  Where  the  agreement  is  for  translating  a  work,  leave  out  the  recitals  In  the  precedent 
above  and  insert:  "Whereas  a  certain  work  has  lately  been  published  hi  Germany  in  the 
German  language  entitled  .    And  whereas  theaald  A.  B.  is  desirous  that  a  translation 

of  the  said  work  should  be  made  and  perfected  by  the  said  G.  D.  Now  these  prksbets  witness 
that  in  consideration  of  the  payment  of  the  sum  hereinafter  mentioned  to  him  the  said  C.  D.,  he 
the  said  C.  D.  agrees  that  he  will  well  and  faithfully  translate  the  said  work  into  English,  and 
will  complete  the  same  on  or  before  the  day  of  ,"  Ac 
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for  the  sum  of  pounds.    Now  th before  these  presents  witness  that  the 

said  C.  D.,  in  consideration  of  the  sum  of  £  ,  to  be  paid  to  him  by  the  said 

A.  B.  in  manner  hereinafter  mentioned,  agrees  with  the  said  A.  B.  that  he  the  said 
0.  D.  will  revise,  edit,  and  prepare  for  publication  the  edition  of  the  said  work. 
And  will  also  examine  and  correct  the  proof-sheets  of  the  said  work  in  its  progress 
through  the  press.  And  that  he  will  complete  and  render  fit  for  publication  the 
[first  volume  of  the]  said  work  by  the  day  of  next  [the  second 

volume  by  the  day*  of  ,  &c.  (according  to  the  number  ofrolumes)\ 

And  further  that  the  said  C.  D.  will  render  the  said  edition  of  the  said  work 

as  complete  as  possible,  and  will  make  all  necessary  and  proper  additions,  corrections, 
and  alterations  and  add  such  observations  and  information  to  the  said  work  as 
shall  occur  to  him,  and  exert  himself  to  the  utmost  to  render  the  said  work 
valuable  and  popular,  and  will  sell  and  assign  all  his  copyright  and  interest  in  the 
said  edition  of  the  said  work  to  the  said  A.  B.,  his  executors,  administrators,  and 
assigns.  And  the  said  A.  B.  agrees  to  pay  unto  the  said  C.  D.  for  editing  the  said 
volumes  and  for  hie  copyright  and  interest  in  the  said  edition  of  the  said  work 
the  said  sura  of  £  in  the  proportions  and  at  the  times  hereinafter  mentioned 

(that  is  to  say)  the  sum  of  £  being  one  part  thereof  on  the  first  of  the 

said  volumes  being  ready  for  publication,  and  the  like  sum  of  £  on  each  of 

them  the  said  second  and  third  of  the  said  three  volumes  (or  according  to  the 
number  of  volume*)  being  ready  for  publication.    In  witness,  $c. 


No,  13. — Agreement  to  write  an  Opera, 

Memorandum  of  an  Agreement  made  the  day  of  19    . 

Between  A.  B.,  of  ,  of  the  one  part,  and  C.  D.,  of  ,  of 

the  other  part. 

The  said  C.  D.  engages  to  write  a  full  opera  for  musical  performance  at  one  of 
the  large  theatres,  on  the  following  terms  : 

1.  That  the  copyright  of  the  said  opera  shall  remain  the  property  of  the  said 
C.  D.  except  as  hereinafter  mentioned. 

2.  That  the  price  for  the  performance  of  the  said  opera  to  be  charged  by  the 
said  C.  D.  to  managers  of  country  theatres  (that  is,  of  all  theatres  in  the  United 
Kingdom,  except  those  in,  or  within  five  miles  of  the  Royal  Exchange  in  the  city 
of  London)  snail  not  exceed  the  sum  of  twenty  shillings  nightly  (a). 

3.  That  the  sum  to  be  paid  to  the  said  C.  D.  by  the  said  A.  B.  for  writing  the 
said  opera  shall  be  pounds,  to  be  paid  in  the  following  manner,  viz., 
pounds  on  the  signature  of  the  present  agreement,  a  second  sum  of  pound* 
within  a  month  of  this  date,  pounds  on  the  delivery  of  the  complete  manuscript 
of  the  said  opera,  and  the  remaining  sum  of  pounds  on  the  day  following  the 
first  night  of  the  performance  of  the  said  opera. 

4.  That  the  said  A.  B.  shall  have  all  the  profits  and  benefits  arising  from  the 
right  of  representation  of  the  said  opera  in  London,  or  within  five  miles  of  the 
Royal  Exchange  aforesaid,  and  shall  be  at  liberty  to  make  arrangements  with  any 
manager  for  its  performance  within  the  limits  aforesaid. 

5.  That  the  said  A.  B.  shall  have  the  entire  and  exclusive  right  of  publishing, 
with  the  music,  all  the  poetry  or  words  of  the  vocal  portions  of  the  said  opera,  for 
the  sole  benefit  of  the  said  A.  B.,  but  not  the  right  of  publishing  such  poetry  or 
words  independently  of  the  music. 

And  the  said  A.  B.  doth  hereby  agree  for  the  purchase  of  the  said  opera,  at  the 
price  and  under  the  conditions  aforesaid,  the  said  C.  D.  also  agreeing  to  deliver 
the  complete  manuscript  of  the  said  opera  within  six  months  of  the  present  date. 
In  witness,  $c. 

(a)  The  object  of  this  stipulation  being  that  the  amount  of  the  charge  should  not  prevent  the 
performance  of  the  opera. 
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Forms  of  Agreement  relating  to  Artistic  Copyright. 

Xo.  1. — Form  for  entire  reservation  of  Copyright  in  a  Picture  by  the  Author  where 
his  Work  has  been  Commissioned. 

Memorandum  of  Agreement  made  the  day  of  19    . 

Between  A.  B.,  of  ,  of  the  one  part,  and  C.  D.,  of  ,  of 

the  other  part. 

Whereas  the  said  A.  B.  has  at  the  request  of  the  said  C.  D.  made  for  him  at  the 
price  of  £  a  drawing  [or  painting  or  photograph']  being  [sliortly  describe  the 

subject}.  Now  this  Agreement  WITNESSETH  that  at  or  before  the  time  of  the 
sale  or  disposition  of  such  drawing  [or  painting  or  photograph,]  it  was  agreed 
between  the  said  parties  hereto  that  all  the  copyright  in  such  work  (including  the 
making  repetitions  thereof)  should  be  the  property  of  the  said  A.  B.,  and  that  he 
should  be  entitled  to  sell  or  otherwise  dispose  of  all  sketches  and  studies  made, 
designed,  or  executed  in  connection  with  the  said  work.    In  witness,  $c. 


Xo.  2. — Form  for  entire  reservation  of  Copyright  by  Author,  where  he  first  sells  his 
Non-commissioned  Work. 

Memorandum  of  Agreement  made  the  day  of  19 

Between  A.  B.,  of  ,  of  the  one  part,  and  C.  D.,  of  ,  of 

the  other  part. 

Whereas  the  said  C.  D.  hath  agreed  to  purchase  from  the  said  A.  B.  at  the  price 
of  £  a  drawing  [or  painting  or  photograph]  being  [shortly  describe  the  subject]. 

Now  this  Agreement  witnesseth  that  at  or  before  the  time  of  the  sale  of  such 
drawing  [or  painting  or  photograph]  it  was  agreed  between  the  said  parties  hereto 
that  all  the  copyright  in  such  work  (including  the  making  of  repetitions  thereof), 
should  be  the  property  of  the  said  A.  B.,  and  that  he  should  be  entitled  to  sell  or 
otherwise  dispose  of  all  sketches  and  studies  made,  designed,  or  executed  in  con- 
nection with  the  said  work.    In  witness,  $c. 


JVb.  3.— Form  for  conveying  Copyright  to  the  Purohaser  upon  sale  of  a  Picture. 

Memorandum  of  Agreement  made  the  day  of  19    . 

Between  A.  B.  [artist],  of  ,  of  the  one  part,  and  C.  D.  [purchaser], 

of  ,  of  the  other  part. 

Whereas  the  said  0.  D.  has  agreed  to  purchase  from  the  said  A.  B.  at  the  price  of 
£  a  painting  [or  drawing]  executed  by  the  said  A.  B.  being  [shortly  describe 

subject],  together  with  the  copyright  therein.     Now  this  Agreement  WIT- 
NESSETH and  it  is  hereby  agreed  and  declared  that  the  copyright  in  the  said 
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painting  [or  drawing]  shall  become  and  be  the  property  of  the  said  C.  D.  PRO- 
VIDED nevertheless  that  nothing  herein  contained  shall  be  deemed  or  taken  to 
prejudice  the  right  of  the  said  A.  B.  to  sell  or  otherwise  dispose  of  all  sketches  and 
studies  made,  designed,  or  executed  in  connection  with  the  said  work  or  any  copies 
of  such  sketches  or  studies.    In  witness,  #c. 


I.— Assignment  of  Copyright  in  Painting,  Drawing,  or  Photograph. 

This  Indenture  made  the  day  of  19    .    Between  A.  B. 

[  proprietor  of  copyright] ,  of  ,  of  the  one  part,  and  C.  D.  [assignee], 

of  ,  of  the  other  part. 

Whereas  the  said  A.  B.  is  the  proprietor  of  the  copyright  in  a  picture  painted  by 
J.  W.  [or  a  drawing  drawn  by  J.  It'.,  or  a  photograph  executed  by  J.  W.\  the  subject 
and  title  whereof  is  .    And  whereas  the  said  A.B.  has  agreed  to  sell 

the  said  copyright  (a)  [together  with  the  negative  of  the  said  photograph]  to  the  said 
C.  D.  for  the  sum  of  £  .    Now  this  Indenture  witnesseth  that  in  pur- 

suance of  the  said  agreement  and  in  consideration  of  the  sum  of  £  now  paid 

by  the  said  C.  D.  to  the  said  A.  B.,  the  receipt  whereof  he  the  said  A.  B.  doth 
hereby  acknowledge,  he  the  said  A.  B.  as  beneficial  owner  doth  hereby  assign  unto 
the  said  C.  D.  all  the  copyright  in  the  said  picture  [or  drawing  or  photograph], 
whether  in  the  British  Dominions  or  elsewhere,  for  the  residue  of  the  term  or 
terms  thereof.    In  witness,  $c. 


Xo.  5. — Form  for  partial  reservation  of  Copyright  by  the  Author  where  his  Work 
has  been  Commissioned. 

Memorandum  of  Agreement  made  the  day  of  19    . 

Between  A  B.,  of  ,  of  the  one  part,  and  C.  D.,  ,  of 

the  other  part. 

Whereas  the  said  A  B.  has  at  the  request  of  the  said  C.  D.  made  for  him  at  the 
price  of  £  a  painting  [or  drawing  or  photograph]  being  [shortly  describe  the 

subject].  Now  this  Agreement  witnesseth  that  at  or  before  the  time  of  the 
sale  of  the  said  painting  [or  drawing  or  photograph]  it  was  agreed  between  the  said 
parties  hereto. that  all  copyright  thereof  for  the  purposes  of  making  all  engravings 
and  photographs  therefrom  should  be  the  property  of  the  said  A.  B.  And  that  the 
said  A.  B.  should  be  entitled  to  sell  or  otherwise  dispose  of  all  sketches  and  studies 
made,  designed,  or  executed  in  connection  with  the  said  work.    In  witness,  $c. 


Xo„  6.— Form  for  partial  reservation  of  Copyright  by  the  Author  where  he  first  sells 
his  Xon-commisssumed  Work. 

Memorandum  of  Agreement  made  the  day  of  19 

Between  A.  B.,  of  _  ,  of  the  one  part,  and  C.  D.,  of  ,  of 

the  other  part. 

Whereas  the  said  C.  D.  has  agreed  to  purchase  from  the  said  A.  B.  at  the  price 
of  £  a  painting  [or  drawing  or  photograph]  being  [shortly  describe  the  sultfect], 

Now  this  Agreement  witnesseth  that  at  or  before  the  time  of  the  sale  of  the 
said  painting  [or  drawing  or  photograph]  it  was  agreed  between  the  said  parties 
thereto  that  all  copyright  thereof  for  the  purpose  of  making  all  engravings  or 

(a)  If  the  right  to  be  sold  Is  only  the  right  to  reproduce  in  a  certain  way,  say, "  the  sole 
and  exclusive  tight  to  reproduce  the  aaid  picture  by  line  engraving,"  or  as  the  case  may  be, 
and  alter  testatum  accordingly. 
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photographs  therefrom  should  be  the  property  of  the  said  A.  B.,  and  that  the  said 
A.  B.  should  be  entitled  to  sell  or  otherwise  dispose  of  all  sketches  and  studies 
made  designed,  or  executed  in  connection  with  the  said  work.    In  witness,  $c. 


No.  7. — Licence  by  Proprietor  of  Copyright. 

A  B.,  of  ,  being  the  proprietor  of  the  copyright  in  a  painting  [or 

drawing  or  photograph]  in  consideration  of  the  sum  of  &  paid  to  me  by  C.  D., 

of  ,  do  hereby  grant  to  the -said  C.  D.  the  sole  and  exclusive  liberty  and 

licence  to  copy,  use,  and  apply  the  design  of  such  work  for  all  purposes  of  engraving 
and  photographing  the  same.     [Any  additional  terms  may  be  here  mentioned.] 

A.  B. 
To  Mr.  C.  D. 


No.  8. — Agreement  between  a  Publisher  and  Engraver  for  the  engraving  of  a 

Painting. 

This  Agreement  made  the  day  of  19    .    Between 

A.  B.  [publisher],  of  &c.,  of  the  one  part,  and  C.  D.  [engraver],  of  &c,  of 
the  other  part. 

Whereas  the  said  A.  B.  is  desirous  of  publishing  a  line  [or  mezzotinto]  engraving 
of  a  certain  painting  called  ,  and  painted  by  Mr.  .    Now 

therefore  these  PRESENTS  witness  that  in  consideration  of  the  sum  of  £ 
to  be  paid  in  the  manner  hereinafter  mentioned,  he  the  said  C.  D.  agrees  that  he 
will  at  his  own  cost  and  charges  engrave  and  execute  a  perfect  and  correct  line 
[  or  mezzotinto]  engraving  on  copper  [or  steel]  plate  of  the  said  painting  called 
,  And  the  said  engraving  shall  be  inches  long  and  inches 
broad,  and  that  the  copper  [or  steel]  on  which  the  same  shall  be  engraved  shall  be 
inches  long  and  inches  broad.  And  that  the  said  C.  D.  will  complete  the 
same  on  or  before  the  day  of  .And  shall  at  his  own  expense 

take  off  and  print  complete  impressions  from  the  said  plate,  on  good  and 

proper  paper  and  deliver  them  to  the  said  A.  B.,  and  shall  sign  artist's  proofs 

from  the  plate.    And  the  said  A.  B.  agrees  to  pay  the  said  sum  of  £  in  manner 

hereinafter  mentioned  (that  is  to  say)  the  sum  of  £  on  the  day 

of  ,  and  the  sum  of  £  (the  residue  thereof)  on  the  day  of 

,  if  the  said  work  shall  be  completed  at  such  last-mentioned  time  and 
otherwise  upon  the  date  of  completion.  A  nd  it  is  hereby  agreed  that  the  said  C.  D. 
shall  be  allowed  to  retain  complete  impressions  of  the  said  engraving  for  the 
use  of  himself  and  friends,  but  it  shall  not  be  lawful  for  the  said  C.  D.  to  sell  or 
dispose  of  the  same,  and  the  copyright  in  the  said  engraving  shall  belong  solely  to 
the  said  A.  B.    In  witness,  Sfc. 


No.  9. — Agreement  between  an  Artist  and  a  Purchaser  respecting  a  Painting,  and 
the  Copyright  t/terein,  under  the  25  $  26  Vict.  c.  68.  The  purchase  money 
being  payable  by  Instalments. 

Articles  of  Agreement  made  the  day  of  19    . 

Between  A.  B.  [artist],  of  &c,  of  the  one  part,  and  C.  D.  [purchaser],  of 
&c.,  of  the  other  part. 

Whereas  the  said  A.  B.  is  the  artist  of  and  is  now  engaged  in  finishing  an  original 
drawing  or  painting  called  or  intended  to  be  called  or  known  as  .    And 

whereas  the  said  C.  D.  hath  contracted  and  agreed  with  the  said  A.  B.  for  the 
absolute  purchase  of  the  said  drawing  or  painting,  and  the  copyright  thereof,  and 
the  sole  and  exclusive  right  of  copying,  engraving,  reproducing  and  multiplying 


clxxxiv  THE  LAW  OF  COPYRIGHT. 

such  drawing  or  painting  and  the  design  thereof  by  any  means  and  of  any  a%e 
whatsoever  at  the  price  or  sum  of  £  to  be  paid  by  the  several  instalments  and 

in  manner  hereinafter  appearing.    Now  these  presents  witness,  and  it  is  hereby 
agreed  and  declared  by  and  between  the  parties  hereto  as  follows  : 

1.  The  said  A.  B.  shall  forthwith  proceed  to  complete  and  finish  the  said  drawing 
or  painting  called  or  intended  to  be  called  or  known  as  to  the  satisfaction 
in  all  respects  of  the  said  C.  D.  and  deliver  the  same  to  him,  his  executors,  adminis- 
trators, or  assigns,  or  his  or  their  order,  completely  finished  and  perfected  on  or 
before  the               day  of                   next. 

2.  The  copyright  in  the  said  drawing  or  painting  and  the  sole  and  exclusive  right 
of  copying,  engraving,  reproducing,  and  multiplying  such  drawing  or  painting,  and 
the  design  thereof  by  any  means,  and  of  any  size  whatsoever,  shall  upon  the  execu- 
tion of  these  presents  become  and  be  vested  in  the  said  C.  D.,  his  executors, 
administrators,  and  assigns,  and  should  the  said  G.  D.,  his  executors,  adminis- 
trators, or  assigns  at  any  time  hereafter  during  the  existence  of  the  said  copyright 
require  a  more  formal  assignment,  the  said  A.  B.  shall  duly  assign  unto  the  said 
C.  D.,  his  executors,  administrators,  and  assigns  the  said  copyright,  and  do  or  cause 
to  be  done  all  such  acts  and  assurances  as  may  be  by  him  or  them  deemed  necessary 
or  advisable  for  vesting  the  said  copyright  in  the  said  0.  D.,  his  executors,  adminis- 
trators, and  assigns. 

3.  The  said  C.  D.  shall  and  will  on  the  execution  hereof  pay  or  cause  to  be  paid 
unto  the  said  A.  B.  the  sum  of  £  ,  part  of  the  said  purchase  money,  or  sum  of 
£  ,  and  shall  and  will  pay  or  cause  to  be  paid  unto  the  said  A.  B.,  his  execu- 
tors, administrators,  or  assigns  the  sum  of  £  by  equal  payments  or  instalments 
of  £  to  be  paid  by  equal  yearly  payments  on  the  day  of  in 
each  year  until  the  whole  of  the  said  purchase  moneys  shall  be  satisfied,  and  this 
without  any  deduction  or  abatement  on  any  account  whatsoever,  the  first  of  such 
annual  instalments  to  be  made  on  the  day  of  .  And  shall  and 
will  also  pay  or  cause  to  be  paid  unto  the  said  A.  B.,  his  executors,  administrators, 
or  assigns,  interest  on  the  said  sum  of  £  or  the  balance  of  the  said  purchase 
money  for  the  time  being  remaining  unpaid  at  the  rate  of  £  per  centum  per 
annum  to  be  computed  from  the                day  of                  next. 

4.  Any  formal  assignment  which  may  be  required  by  the  said  C.  D.  under  the 
provisions  hereinbefore  contained  shall  contain  covenants  on  the  part  of  the  said 
A.  B.,  his  heir,  executors,  and  administrators,  that  he  the  said  A.  B.  hath  good 
right  to  assign  and  assure  the  said  copyright  and  premises  unto  the  said  C.  D.,  his 
executors,  administrators,  and  assigns  free  from  any  charge  or  incumbrance  what- 
soever, that  the  same  shall  and  may  during  the  term  specified  in  the  first  section  of 
the  25  &  26  Vict.  c.  68,  be  exercised  and  enjoyed  accordingly  by  the  said  C.  D.,  his 
executor*,  administrators,  and  assigns  without  any  lawful  interruption,  or  dis- 
turbance, and  also  a  covenant  for  further  assurance  in  the  ordinary  and  usual  form. 

5.  The  said  A.  B.  will  sign  artists*  proofs  provided  the  same  appear  to  him 
to  be  satisfactory. 

6.  The  ordinary  arbitration  clause.    In  ioitne«*,  $c. 
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FORMS  OF  INJUNCTIONS. 

Literary  Copyright 
No.  1. — Restraining  publication  of  Poems. 

That  an  injunction  be  awarded  to  restrain  the  defendant,  &c,  from  printing, 
reprinting,  publishing,  or  exposing  to  sale  any  copy  or  edition  of  a  certain  book  or 
poem,  entitled  "  Paradise  Lost,"  composed  by  John  Milton,  or  of  the  life  of  the 
said  John  Milton,  or  of  the  notes  of  various  authors  upon  the  said  poem,  compiled 
by  Dr.  Thomas  Newton,  until  the  hearing  of  this  cause  {a)  ;  and  it  is  further 
ordered  that  the  plaintiffs  do  speed  their  cause. — Eldon,  L.  C,  in  Tonson  v.  Walker, 
3  Swan.  681. 

No.  2. — Topographical  Dictionary. 

Let  the  defendant,  his  agents,  servants,  and  workmen  be  restrained  from  further  ' 
printing,  publishing,  selling,  or  otherwise  disposing  of  any  copy  or  copies  of  a  book 
called  "  A  New  and  Comprehensive  Gazetteer,"  containing  any  article  or  articles, 
passages  or  passage,  copied,  taken,  or  colourably  altered  from  a  book  called  "The 
Topographical  Dictionary  of  England,"  published  by  the  plaintiffs.— Lewis  v. 
Fullarton,  2  Beav.  6,  H. 

No.  3. — Order  restraining  publication  of  Books,  awarding  Damages,  and  directing 

an  Account. 

That  the  defendants  be  restrained  from  printing,  publishing,  and  selling  any 
copies  op  copy  of  a  third  or  any  subsequent  edition  of  the  plaintiff's  book  called 
44  The  Practice  of  Photography."  It  was  ordered  that  the  defendants  deliver  to  the 
plaintiff  all  copies  of  the  third  edition  of  the  plaintiffs  book  in  the  pleadings  men- 
tioned. The  defendants  offering  to  pay  £25  to  the  plaintiff  in  full  of  all  claims  for 
profit  upon  the  sale  of  the  said  edition,  if  the  plaintiff  accept  such  offer, — it  was 
ordered  that  the  defendants  pay  the  same  accordingly ;  but  if  the  plaintiff  does  not 
accept  such  offer,  then  it  was  ordered  that  the  usual  accounts  be  taken  of  the  gains 
and  profits  received  by  the  defendants  from  the  third  edition  of  the  plaintiffs 
book.— Wood,  V.-C,  in  Delfe  v.  Delamotte,  3  K.  &  J.  581. 

No.  4. — Use  of  Name — Injury  to  Employer's  Property.   . 

That  the  defendant  be  restrained  from  publishing,  issuing,  or  circulating  any 
such  advertisements,  circulars,  or  letters  as  in  the  pleadings  mentioned,  containing 
any  statement  or  representation  that  the  defendant  is  interested  or  concerned  in 

(a)  This  was  the  old  form :  the  modern  form  Is  "  until  the  Judgment  in  this  action  or  further 
order."  The  injunction  is,  as  a  matter  of  course,  extended  to  the  defendant's  workmen,  servants, 
and  agents.  Unless  the  plaintiff's  right  is  perfectly  clear,  or  damage  unlikely  to  accrue,  an 
undertaking  in  damages  from  the  plaintiff  is  always  required. 
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any  annual,  book,  or  publication,  other  than  '•  Bee  ton's  Christmas  Annual "  so  pub- 
lished from  year  to  year  by  the  plaintiff s,  or  that  the  defendant's  connection  with 
the  plaintiffs'  firm  is  terminated,  or  that  the  use  of  the  defendant's  name  by  the 
plaintiffs  for  the  purpose*  of  their  said  "  Beetou's  Christmas  Annual "  is  improper 
or  unauthorised.— Malins,  V.-C.,  in  Ward  v.  Beeton,  L.  R.  19  Eq.  211. 

Xo.  5.— Publication  of  a  Magazine  as  a  continuation  of  Plaint iJTs  Magazine- 

That  the  defendants,  &c.,  be  restrained  from  publishing  or  exposing  to  sale  any 
copy  or  copies  of  the  defendant's  said  work,  and  from  printing,  publishing,  or 
exposing  to  sale  any  other  work  or  publication  as  or  being  a  continuation  of  the 
plaintiff's  work,  or  of  the  defendant's  work  which  had  been  bo  published  as  such 
continuation  as  aforesaid,  and  from  printing  all  or  any  part  or  parts  of  the  plaintiff's 
said  work  ;  and  that  the  injunction  shall  be  continued  as  to  any  letters,  tc, 
admitted  by  the  answer  to  have  been  received  from  correspondents  by  the  defendant, 
while  publishing  for  the  plaintiff.— Lord  Eldon,  C,  in  Hogg  v.  Kirby,  8  ves.  215. 

Xo.  6. — Publication  of  Magazine  in  Breach  of  Contract, 

That  the  defendant,  his  servants,  agents,  and  workmen  be  restrained  from  carry- 
ing on,  or  conducting  u  The  Temple  Bar  Magazine,"  in  the  plaintiff's  bill  mentioned 
but  the  order  to  be  without  prejudice  to  the  publication  of  the  said  magazine  until 
the  hearing  of  the  cause,  so  as  that  the  name  of  the  defendant  Bent  ley  do  not  appear 
on  the  title-page  or  any  other  part  of  the  said  publication  or  in  any  advertisements 
of  the  said  publication,  and  this  order  to  be  without  prejudice  to  the  right  (if  any) 
of  the  plaintiff  to  damages  or  profits  in  respect  of  any  publication  of  the  said  work. — 
Wood,  V.-C,  in  Ainsworth  v.  Bentley,  14  W.  R.  632. 

Xo.  7. — Xante  and  Title-page  of  Song. 

That  the  defendants,  &c.,  be  restrained  from  printing,  publishing,  selling,  exposing 
for  sale,  or  otherwise  disposing  of  the  said  song  "  Minnie  Dale,"  or  any  copy  or 
copies  thereof,  or  any  other  publication  containing  a  colourable  imitation  of  the 
name,  title,  or  title-page  of  the  plaintiff's  said  song.— Wood,  V.-C,  in  CkappeU  v. 
Sheard,  2  K.  and  J.  122. 

Xo.  8. — Injunction  against  Infringement  in  a  Play  of  Copyright  in  a  Book, 

Let  the  defendant,  Ac.,  be  perpetually  restrained  from  printing  or  otherwise 
multiplying  copies  of  his-  play  containing  any  passages  copied,  taken,  or  colourably 
altered  from  the  plaintiffs  novel,  or  tale  entitled  *'  Little  Lord  Fauntleroy,"  so  as 
to  infringe  the  plaintiff's  copyright. —  Warne  <J'  Oo.  v.  Seebohm,  39  Ch.  D.  82. 

Titles. 

Xo.  9. — Xame  of  Xewspaper. 

That  the  defendants,  their  servants,  workmen,  and  agents  be  restrained  from 
printing,  publishing,  or  continuing  to  print  or  publish  any  newspaper  or  other 
periodical  paper  with  or  under  the  name  or  style  of  the  "  Penny  Bell's  Life  and 
Sporting  News  "  ;  or  with  or  under  any  name  or  Btyle  of  which  the  name,  style,  or 
words  of  "  Bell's  Life  "  shall  form  a  part,  or  in  any  way  occur  ;  and  from  using  the 
said  name,  style,  or  title  of  "  Bell's  Life  "  by  way  of  name,  style,  or  title  to  any 
newspaper  or  periodical  without  the  licence  or  consent  of  the  plaintiff. — Stuart, 
V.-C.  in  Clement  v.  Maddick,  1  Giff.  101. 

Xo.  10. — Xame  of  Xewspaper — Soliciting  Customers. 

That  the  defendant,  &c,  be  restrained  from  printing  or  publishing,  or  exposing 
for  sale,  or  procuring  to  be  printed  or  sold,  the  newspaper  publication  called  the 
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True  Britannia,"  or  any  other  newspaper  or  publication  by  way  of  a  continuation 
or  imitation  of  "The  Britannia,'1  and  from  soliciting  custom  in  the  name  of  the 
plaintiff's  trade  and  business  for  "  The  Britannia  "  newspaper,  and  from  pledging 
the  plaintiff's  credit,  and  from  excluding  the  plaintiff  from  the  accounts  and  par- 
ticulars of  the  plaintiff's  trade  and  business,  and  from  concealing  from  the  plaintiff 
the  names  of  the  subscribers  to,  and  advertisers  in,  the  plaintiff's  newspaper  "  The 
Britannia,"  or  any  of  them,  or  the  amounts  of  their  respective  debts,  or  any  particu- 
lars relating  thereto. — Stuart,  V.-C.,  in  Prowitt  v.  Mortimer,  2  Jur.  (N.S.)  414. 

No.  11. — Name  of  Netcspaper. — Injury  to  Periodical. 

That  the  defendant,  Ac,  be  restrained  from  printing,  publishing,  or  selling  any 
newspaper  or  other  periodical  under  the  name  of  "  The  Daily  London  Journal,"  or 
under  any  other  name  or  style  of  which  the  words  "  London  Journal "  shall  form 
part,  and  from  doing  or  committing*any  act  or  default  that  may  tend  to  lessen  or 
diminish  the  sale  or  circulation  of  the  plaintiff's  periodical  called,  "  The  London 
Journal."— Wood,  V.-C,  in  Ingram  v.  Stiff,  o  Jur.  (N.S.)  947. 

Dbamatio  and  Musical  Copyright. 

No.  12. — As  to  an  Operatic  Magazine. 

Let  an  injunction  be  awarded  against  the  defendant  to  restrain  him,  his  servants, 
agents,  and  workmen  until,  Ac.,  from  selling  or  otherwise  disposing  of  the  portion 
of  No.  Ill  in  the  "Pianista  and  Italian  Opera  Promenade  Concert  Magazine  of 
Pianoforte  and  Vocal  Music,"  containing  three  pianoforte  solos  from  Mendelssohji's 
original  composition  of  music  to  Shakespeare's  "  Midsummer  Night's  Dream,"  called 
respectively  the  "  Scherzo,"  the  "  Notturno,"  and  the  "  Wedding  March,"  and  also 
from  reprinting  or  multiplying  any  further  copies  of  the  said  No.  Ill  of  the 
"  Pianista  "  which  shall  contain  the  said  pieces,  or  any  of  them,  and  also  from 
printing,  publishing,  or  selling  any  portion  of  the  said  work  or  composition  of 
music  to  Shakespeare's  "  Midsummer  Night's  Dream,"  composed  and  arranged  by 
Felix  Mendelssohn-Bartholdy,  except  the  overture  thereof. — Buxton  v.  James, 
5  De  Q.  &  Sm.  80. 

Engravings  and  Etchings. 

No.  13. — Collection  of  Etchings. 

That  the  defendant,  W.  S.,  his  servants,  agents,  and  workmen,  be  restrained 
from  exhibiting  the  gallery  or  collection  of  etchings  in  the  bill  mentioned,  or  any 
of  such  etchings,  and  from  making  or  permitting  to  be  made  any  engravings  or 
copies  of  the  same  or  any  of  them  ;  and  from  publishing  the  same  or  any  of  them, 
or  parting  with  or  disposing  of  the  same  or  any  of  them  ;  and  from  selling  or  in 
any  manner  publishing,  and  from  printing  the  descriptive  catalogue  in  the 
plaintiff's  bill  mentioned. — Knight  Bruce,  V.-C,  in  Prince  Albert  v.  Strange.  2  De 
G.  &  Sm.  656. 

No.  14. — Etchings  improperly  obtained  and  published;    Catalogues  improperly 
publislied — Decree — Delivery  up. 

By  the  decree  it  was  declared  that  the  plaintiff  was  entitled  to  have  delivered 
to  him  the  impressions  (by  the  answer  of  defendant  Judge  admitted  to  be  in 
his  possession)  of  such  of  the  several  etchings  in  the  pleadings  mentioned,  as  in  the 
catalogue,  and  in  the  pleadings  were  stated  to  have  been  etched  by  the  plaintiff, 
that  is  to  say  [they  were  described  by  reference  to  the  numbers  in  the  catalogue]  ; 
and  it  was  ordered  that  Judge  should,  within  four  days  after  the  service  of  the 
decree,  deliver  up  the  impressions  above  specified  on  oath,  and  leave  them  with  the 
Clerk  of  Records  and  Writs,  at  the  Record  Office.  And  it  was  ordered  that  the 
defendant  Strange  should,  within  four  days  after  service  of  the  decree,  deliver  to 
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the  Clerk  of  Records  and  Writs,  at  the  said  office,  the  twenty-three  copies  of  the 
catalogue,  being  the  game  as  were  mentioned  in  the  decree  in  the  other  suit  of  even 
date.  And  the  decree  contained  similar  directions  as  to  six  copies  of  the  catalogue 
admitted  by  Judge  to  be  in  his  possession,  and  the  Clerk  of  Records  and  Writs  was 
ordered  to  destroy  these  copies  of  the  catalogue,  giving  notice  to  the  solicitors  of 
the  several  parties  of  the  time  and  place  at  which  he  intended  to  do  so.  And  it  was 
ordered  that  the  defendants,  their  servants,  &c.,  should  be  restrained  from  making, 
or  permitting  to  be  made,  any  engraving  or  copy  of  such  etchings,  or  any  of  them  : 
and  from  publishing  the  same  ;  and  from  parting  with,  or  disposing  of  them,  or 
any  of  them,  except  in  obedience  to  the  decree ;  and  from  selling  or  in  any  manner 
publishing  the  catalogue  or  any  work  being  or  purporting  to  be  a  catalogue  of  the 
etchings  made  by  the  plaintiff.  Provision  made  for  costs.  Liberty  to  apply 
reserved.— Knight  Bruce,  V.-C,  in  Prince  Albert  v.  Strange,  2  De  G.  &  Sm.  717. 

No.  lb.— Illustrated  Book. 

That  the  defendants,  their  agents,  and  servants  be  restrained  from  printing  or 
publishing  or  selling  or  exposing  for  sale  or  hire,  or  otherwise  disposing  of,  or 
causing,  procuring,  or  permitting  to  be  printed,  published,  sold,  exposed  for  sale  or 
hire,  or  otherwise  disposed  of,  any  further  or  other  copies  or  copy  of  a  book  called 
"  The  Comical  History  and  Tragical  End  of  Reynard  the  Fox,"  or  any  other  book, 
work,  publication,  or  thing,  containing  any  passage,  article,  print,  wood-cut,  en- 
graving, illustration,  matter,  or  thing  taken  or  copied,  or  coloorably  altered  from 
any  passage,  article,  print,  wood-cut,  engraving,  matter,  or  thing  contained  in  a 
book  of  the  plain  tiffs,  entitled  "  The  Comical  Creatures  from  Wurtemberg,  including 
the  story  of  Reynard  the  Fox,  with  twenty  illustrations  drawn  from  the  stuffed 
animals  contributed  by  Hermann  Ploucquet,  of  Stuttgart,  to  the  Great  Exhibition,* 
wherein  copyright  subsisted  or  belonged  to  the  plaintiff. —Parker,  V.-C,  in  Bogmt 
v.  IftntUton,  16  Jur.  372. 

Designs. 

Xo.  16. — As  to  Catalogue  of  Designs. 

Let  a  perpetual  injunction  be  awarded  to  restrain  the  defendant,  his  servants, 
agents,  and  printers,  from  publishing,  printing,  selling,  delivering,  or  otherwise 
disposing  of  the  sheet  of  monumental  designs  in  the  bill  mentioned,  or  any  other 
sheet  in  the  compilation  of  which  the  plaintiff's  book  of  monumental  designs  has 
been  used,  and  from  copying  or  pirating  any  part  of  the  said  book.-  Graf*  v. 
Xewman,  h.  R.  19  Eq.  623. 

No.  17. — At  to  Woven  Fabrics,  and  delivery  up  of  Articles. 

That  the  injunction  awarded  on  the  day  of  ,  against  the  defendants 

restraining  them  and  each  of  them,  their  workmen,  servants,  and  agents,  from 
selling  or  disposing  of  any  of  the  articles  of  manufacture  to  which  the  plaintiffs* 
design,  in  the  bill  mentioned,  or  a  fraudulent  imitation  thereof,  had  been  applied, 
as  in  the  said  bill  mentioned,  and  from  applying  the  plaintiffs*  said  design  or  any 
fraudulent  imitation  thereof,  to  any  woven  fabrics  or  articles  of  manufacture,  be 
continued  until  after  the  day  of  ,  and  that  the  defendants  should 

forthwith  deliver  up  to  the  plaintiffs,  for  the  purpose  of  being  destroyed,  the 
drawing  or  drawings,  point  paper,  and  the  several  cards  used  in  applying  the 
design  in  the  plaintiffs'  bill  mentioned  ;  and  also  the  articles  manufactured  by  the 
defendants  to  which  the  said  plaintiffs'  design  had  been  applied,  the  same  to  be 
verified  by  affidavit,  costs  to  be  taxed,  and  that  such  costs,  when  taxed,  be  paid  by 
the  defendants  :  and  on  payment  thereof,  that  all  further  proceedings  in  this  suit 
should  be  stayed,  unless  the  defendants  committed  any  breach  of  the  injunction 
already  awarded  ;  and  any  of  the  parties  were  to  be  at  liberty  to  apply  to  the 
Court,  as  there  should  be  occasion. — Knight  Bruce,  V.-C,  in  Mac ffae\.  Holdstcorth 
2  De  G.  &  Sin.  499, 
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Abandonment 

of  title  of  periodical,  70 

in  France,  71,  note  (a) 
of  copyright,  112 

no  presumption  of,  by  book  being  oat  of  print,  112 
no,  by  mere  expression  of  opinion,  221 
whether  right  of  representation  of  dramatic  piece  in  MS.  lo>t  by 

printing,  286 
circulation  among  pupils  of  a  system  of  book-keeping  not  an,  87 

Abode  ;  %tt  also  Name  and  Abode 

given  in  England  of  author  being  abroad  in  entry,  120 

of  assignee,  120,  121 

place  of  bnsine8s  given  under  Copyright  Act,  1862,  instead  of,  3 

'A  Boy's  Adyentubss  in  the  Wilds  of  Australia/  812 

Abridgment, 

what  is  an,  59,  179 

distinction  between  compilation  and,  179, 180 

shortening  a  work  by  leaving  out  unimportant  parts  not  an,  179 

principles  by  which  to  test  whether,  be  fair,  179 

effect  of,  on  original  work,  180 

arrangement  must  be  adopted  to  be  a  faithful,  179 

copyright  in  an,  59 

Mr.  Ourtis's  view  of  an,  180,  note  (a) 

Vice-Chancellor  Wood's  opinion  as  to  an,  186 

judicial  dicta  that  bond  fide,  not  piratical,  181,  186 

of  dramatic  pieces,  27,  279 

of  law  reports,  185 

of  Acts  of  Parliament,  268 

of  Dr.  Johnson's  Rasselas,  181 

Viner's,  183 

Corny  n's,  183 

Rolle's,  267 

Story's  Commentaries  infringed  by,  182,  183 

infringement  of  copyright  by,  178,  et  acq. 

test  of  originality  of,  184 

may  answer  the  purpose  of  an  advertisement,  181,  and  note  (a) 

extent  to  which  held  good  in  America,  182 

suggestions  of  Copyright  Commissioners  a*  to,  178,  note  ( 

no  modern  decisions  on  subject  of,  1 86 

"Abridgment  of  Cases  in  Equity,"  184 

Abroad, 

publication,  prevents  copyright  in  this  country,  89,  90,  283,  463 
except  under  international  treaties,  463 
simultaneous,  and  in  this  country,  89 
representation  of  play,  precludes  performing  right  in  England,  311 

etseq.,  463 
prints  from  plates  engraved ,  not  protected,  346 
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A  BROAD — continued 

picture* "made,"  369 

residence,  by  Englishmen  at  time  of  publication  does  not  affect  copy- 
right, 90 
whether  foreigner  resident,  can  obtain  copyright  here,  92,  etseq. 
assignment  by  foreigner,  to  an  Englishman,  92 
articles  sold,  without  registration  mark,  438 
articles  sold,  cot  infringement  of  copyright  in  design,  446 
foreign  rights, not  protected  in  British  courts,  471 

Abskncb  or  Artistic  Merit, 

whether,  affects  copyright,  388,  et  *eq. 

Abstract, 

of  title,  copyright  in,  49,  note  (a) 

Acceptance, 

what  is,  of  MS.,  by  publisher,  782 

Accident, 

omission  to  mark  goods  by,  under  Designs  Act,  438 

Account,  224,  et  teq. 

incident  to  injunction,  224 

need  not  be  specifically  prayed,  225 

right  to,  dependent  on  right  to  injunction,  225 

usually  waited,  224,  226 

has  reference  to  past  as  well  as  future  transactions,  225 

plaintiff  entitled  to  profits  from  sales  on  commission  of  piratical  copies, 

226 
defendant  ordered  to  pay  net  profits  in  equity,  226 
discovery  for  purposes  of,  224,  225 

Claintiff  cannot  have,  and  damages,  224 
etween  authors  and  publishers,  816 

Acknowledgment, 

of  source  of  quotation,  no  defence  to  action  for  infringement,  152,  16."» 

Acquiescence, 

not  presumed  where  there  is  no  knowledge,  113 

in  infringement  fatal  to  subsequent  action,  113 

plaintiff  may  forfeit  rights  by  delay  or  laches,  217,  ft  seq. 

five  months'  delay,  218 
tendency  of  modern  decisions,  218 

delay  may  be  explained,  219 

injunction  not  granted  generally  where  there  has  been,  219 

no  proof  of  assignment,  231 

in  earlier  piratical  editions,  219 

Action  :  </r  alto  Damages  (Action  for) 

may  be  brought  in  Chancery  or  K.B.  Division,  200 

for  importing  pirated  copies,  194,  et  *eq. 

for  recovery  of  penalties,  for  importation,  200 

of  damages,  201,  202 

of  copies  pirated,  202 

of  value  of  copies  sold,  203 
for  infringing  airs  in  an  opera,  260 
for  injunction,  204,  et  it  eg. 
for  an  account,  224,  et  seq. 
procedure  in,  227,  et  *eq. 

piracies  by  several  persons  cannot  be  restrained  in  one,  227 
one  of  several  proprietors  may  bring  for  infringement,  227 
in  the  County  Court :  see  County  Court 
in,  notice  of  objection  to  plaintiff's  title  to  be  given,  234 

amending  notice  of  objection,  236 
evidence  in,  231 

evidence  in,  for  plaintiff  under  Engravings  Acts,  355 
effect  of  offer  to  compromise,  233 
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Action  :  see  also  Damages  (Action  von)— continued 

every,  to  be  commenced  within  certain  time:    see  Limitation  of 

Time 
no,  to  be  brought  until  registration,  115, 129,  227 
for  false  representation  as  to  the  registry  of  a  design,  436,  note  (6) 
maintainable  for  not  supplying  work  agreed  to  be  furnished,  782 
cannot  be  maintained  for  printing  obscene  book,  783,  note  (6) 
what  sufficient  defence  to,  for  not  performing  agreement  to  write,  786, 

note  (c) 
See  also  Remedies  fob  Infringement 

Acts  of  Congress  :  see  Appendix  (d) 

Acts  of  Parliament  :   see  Statutes 
right  to  print,  266 
abridgment  of,  267 
published  with  notes,  271 

Adaptations  :  set  Imitations 
what  are  fair,  481 

restricted  by  International  Copyright  Act,  1886. ..464,  481,  482 
of  music,  810 :  see  Musical  Composition 
of  drama,  306 
of  old  songs,  302,  303 
of  old  play,  297 

of  quotations,  copyright  in,  722 
from  operas,  299,  300 
registration  of,  115 

Additional  Act  of  Paris,  466 
adopted  by  Great  Britain,  466 
posthumous  works,  467 
provisions  of  as  to  translations,  468 
text,  Appendix,  cv. 

Additions, 

copyright  in,  84 

to  constitute  new  book,  43 

small,  do  not  constitute  joint  authorship,  109,  et  seq. 

Gray's  poems  published  with,  34 

Advertisements, 

copyright  in  trade,  37,  ct  seq. 

no  excuse  for  piracy  to  say  work  acts  as,  181,  and  note  (a) 

picture  used  as,  whether  an  u  interest "  under  International  Copyright 

Act,  490,  491 
sheet  of,  whether  there  may  be  copyright  in,  41 

jEolians, 

perforated  rolls    for,    not    infringement    of   musical    copyright   in 
England,  301,  302 
whether  under  Berne  Convention,  469,  note  (r),  580,  note  («) 
in  France,  544,  note  (6) 
in  Germany,  580,  note  (a) 

•  After  Dark,'  307 

Agent, 

disclosure  of  a  design  to,  when  a  publication,  424 
registering  in  his  own  name  under  Designs  Act,  434 
patent,  comptroller  need  not  recognise,  when  name  struck  off  list,  126, 
note  0) 

See  Employer:   Master  and  Servant 

*  Aggrieved  Persons,' 

under  Literary  Copyright  Act,  122 

under  Designs  Act,  434 

under  Fine  Arts  Copyright  Act,  384 
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'Agreeable  Surprise,  (The),'  87 

Agreement, 

between  anthors  and  publishers,  779,  781 

should  be  in  writing,  781 
construction  of.  781 
ordinary,  not  a  partnership,  810 
as  to  copyright  should  be  made  by  artist  on  sale  of  picture,  366,  367 
forms  of,  between  authors  and  publishers,  Appendixes  (G)  and  (H) 

for  sale  of  copyright,  olxxiv 

half-profit  agreement,  clxxiv 

licence  to  print  one  edition,  clxxvi 

limited  assignment  of  a  new  edition,  clxxvi 

assignment  of  copyright,  clxxv 

for  enlarging  second  edition  of  book,  clxxvii 

for  sale  of  a  work  where  sum  paid  for  copyright,  clxxvii 
variations  where  profits  divided,  clxxvii 
by  commission,  clxxvii 

for  editing  of  a  work,  with  variations  for  translating  a  work,  clxxviiii 

to  write  article  for  encylopedia,  clxxix 

on  sale  of  pictures,  Appendix  (H),  clxxix 

to  write  an  opera,  clxxx 
between  manager  of  theatre  and  actor,  785 
for  division  of  profits,  801 

when  a  joint  adventure,  805 

not  assignable,  802 

terminable  by  notice,  when,  805 
breach  of,  by  publisher,  790 
for  payment  to  anthors  of  article  in  periodical  work,  not  sufficient  to 

vest  copyright,  101 
for  publication  of  specified  number  of  copies,  798 
terms  of,  should  be  clearly  stated,  809 
as  to  style  of  publication,  798 
not  to  write  on  particular  subject,  785 
not  to  sell  under  a  certain  price,  809 
to  supply  work,  782 

no  specific  performance  decreed,  783 
a  mere  publishing,  not  assignable,  802 
construction  of  the  word  "Edition/'  43,  132,  810 
stamp  on,  operating  as  assignment,  145 

Albert's  (Prince)  Cabs,  8,  et  seq. 

Album  for  holding  photographs  not  a  book,  42 

Alien  :  ttt  Foreigner 

Almanacs, 

interlocutory  injunction  against  sale  of  infringing,  209 
right  to  print  generally,  271 

the  Nautical,  273 
title-page  of,  64,  note  (c) 
cannot  be  wholly  original,  165 
sale  of  a  sheet,  printed  from  directory  restrained,  167 
"  GadburyV  271 

Alteration, 

of  author's  work  by  another,  252,  253,  793 

by  editors  of  newspapers,  252,  253 

by  publishers,  790 

by  proprietors  of  periodical  works,  794 

by  assignee  of  owner  of  copyright,  794,  et  seq. 
sufficient  to  constitute  new  work,  43 

slight,  of  another's  work  does  not  constitute  joint  authorship,  109,  et  seq. 
infringement  of  copyright  by  colourable,  174 
of  dramatic  piece,  306 

whether  person  altering  is  the  "author/1  112,  note  (a) 
of  old  design  may  constitute  a  new  design,  423 
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Altbration— continued 

in  the  law  suggested  by  Copyright  Commissioners :  see  Copybtoht 
Commissioners 

Lord  Thring's  bill :  see  Thring  (Lord) 

Amendment, 

of  notices  of  objections,  236,  237 
register  under  Copyright  Acts :  see  Rectification  of  Register 
law :  see  Copyright  Commissioners 

America  :  see  South  America  ;  United  States  ;  Canada  ;  Newfound- 
land 

Amount, 

of  matter  essential  to  copyright,  piracy,  &c.  :  see  Quantum  ;  Value 

Animus  Furandi,  what,  153,  and  note  (a).  167 

Anne,  Statute  of,  20,  21 
assignment  under,  143 

foreigners  resident  abroad  not  entitled  to  copyright  under,  92 
registration  of  copyright  under,  114 

Annotation  :  see  Notes 

Annual  Returns, 

to  be  made  as  to  newspapers,  243 

Anonymous  Works,  86,  note  (b) 

registration  of,  under  Berne  Convention,  492 

'  Apology  for  the  Life  of  George  Anne  Bellamy/  182 

Appeal, 

whether  from  order  of  Court  expunging  entry,  123 
from  Comptroller  of  Designs,  431 

Application  to  Register  :  see  Registration 

Appointment  of  Registrar  under   Designs  Acts:  sec  Registra- 
tion 

'  Arohjeologia  Philosophica,'  by  Burnett,  188 

Architects, 

how  far  protected,  366,  note  (d) 

Argentine  Republic, 

no  special  copyright  law  in  the,  692 

but  referred  to  in  constitution  of  1869. ..692 
authors  protected  by  Civil  Code,  692 
rights  of  foreigners,  693 

Arithmetic,  Instance  of  Piracy  of,  176 

Arrangement, 

copyright  in,  34, 172, 176,  190 
of  poems,  34,  36 
of  book  of  roads,  35 

of  account  of  natural  curiosities,  &c,  34 
of  works  of  art,  36 

of  matters  of  statistical  information,  36 
of  maps,  35 
of  receipt  books,  35 
of  directory,  41 

component  parts  of  a  compilation  not  protected  apart  from   the 
36,  191 
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Arrangement— continued 

when,  copied  material*  being  different,  190 
new,  of  musical  composition,  109,  297 
pianoforte,  who  author  of,  298 

and  materials  both  copied,  190 
deeds  of:  *ee  Bills  op  Salb 

ARRANGEMENTS  :  40*  AGREEMENTS 

Articles  :    see    also    Encyclopaedias  ;     Newspapers  ;    Periodical 

PUBLICATIONS 
copyright  in,  for  review*,  Ac,  99,  et  seq. 
newspapers,  251 

foreign,  252 
for  newspapers  may  be  withdrawn,  53 

bat  need  not  be  preserved  by  editors,  53 
of  political  discussion  may  be  translated  from  foreign  newspapers, 

252 
exhibited  at  exhibitions,  424 
registration  of  design  by  sample  of,  432 
stated  in  catalogue  to  be  patented   or  registered,  when  not,  81 

note  (a) 
in  magazines  copied  into  newspapers,  161 
the  Rudyard  Kipling  articles  copied  from  'The  Times,'  161-163 
falsely  described  as  " registered  "  or  "patent,"  193,  440 
alteration  of :  see  Alterations 

incomplete    may    be   registered    under    Designs   Acts, 
408,  409 
provisionally  registered  :  see  Provisional  Registration 

Artistic  Copyright.    Part  III. 

Artistic  Merit, 

whether  absence  of,  affects  copyright,  388,  et  seq. 

Artists1 

sketches  and  studies,  403 
replica*  of,  404 

Arts  :  See  Designs  ;  Drawings  ;  Engravings  ;  Fine  Arts  ;  Paintings  : 
Photographs;  Sculpture 

Assignees, 

of  copyright,  91,  140,  141 

of  manuscript,  7,  note  (a) 

should  make  agreement  as  to  copyright  on  sale,  366,  367 

definition  of,  141 

of  foreign  authors,  92 

of  works  first  published  abroad  not  protected,  91 

who  are,  141 

difference  between  licensees  and,  143,  note  (ft),  151- 

rights  of,  under  a  commission  in  bankruptcy,  140 

title  should  be  stated  in  statement  of  claim,  230 

what  passes  to,  by  assignment  under  22nd  section  of  5  &  6  Vict. 

c.  45... 315,  316 
claim  by,  what  must  be  shown,  230 
instance  where,  by  parol  obtained  injunction,  230,  note  {e) 
may  claim  penalties  under  8  Will.  IV.,  o.  15,  though  assignment  not 

by  deed,  315 
may  maintain  action  for  piracy  of  engravings,  353 
may  not  sue  for  penalties  under  25  &  26  Vict.  c.  68,  before  assignment 
has  been  registered,  383,  384 
but  previous  assignments  need  not  be  registered,  384 
alterations  by,  794 

without  notice  of  licence  granted  by  assignor,  151 
must  register  under  Literary  Copyright  Act  before  bringing  action, 

121 
of  copyright  in  engravings  need  not  place  names  on  engraving,  341 
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Assignment  of  Copyright, 

Literary  Copyright,  Part  I.,  chap.  V., 

copyright  must  be  in  existence  before,  139 
by  bequest,  139 

will  not  generally  be  presumed,  141 
agreement  for  division  of  profits  not  an,  802 
not  effected  by  mortgage  of  share  in  newspaper,  255 
under  the  statute  of  Anne,  143 
by  a  foreigner,  148 

does  not  prevent  assignor  selling  stock  on  hand,  150 
by  entry  on  registry  under  6  &  6  Vict.  c.  45 ...  144 
stamp,  145 

by  delivery  of  manuscript,  140 
as  to  whether  need  be  in  writing,  142 

instance  where  person  claiming  under   parol,   obtained  an  in- 
junction, 230,  note  {e) 
licence  to  publkh  is  not  an,  151 
difference  between,  and  licence,  143,  note  {b) 
whether  necessary  to  be  attested,  144 
how  far  receipt  for  purchase-money  will  operate  as,  144 
may  be  made  by  letter,  145 
partial  as  to  locality,  146 

time,  147 
absence  of,  must  be  specially  pleaded,  149 
effect  of  statement  by  plaintiff  that  he  had,  150 
after,  author  cannot  produce  substantially  same  work,  150 
forms  under  Act,  clxxy,  clxzvi 

of  limited,  clxzvii 
for  certain  number  of  years,  148 
share  in,  151 

acquiescence  no  proof  of,  231 
Btamp  on  agreement  operating  as,  144, 145 
Dramatic  Copyright, 

of  right  of  representation,  315 
must  be  in  writing,  317 
need  not  be  made  by  deed,  315 
express,  need  not  be  registered,  316 

but  assignment  intended  to  include  this  right  must  be  regis- 
tered, 315 
what  words  will  act  as  an,  315,  317,  note  (g) 
not  necessary  when  one  person  composes  for  another,  319 
Engravings  and  print*,  353 
In  sculpture,  361 

In  paintings,  drawings^  and  photograph,  377 
where  limited  in  effect,  377 

licence,  not  amounting  to  assignment,  need  not  be  regis- 
tered, 879 
In  designs,  441 

must  be  in  writing,  441 
entry  of,  442 
request  for,  443 
assignee  must  register,  121,  443 

no  time  should  elapse  between,  of  designs  and  registration,  443 
effect  of  bankruptcy  of  transferor  between,  of  design  and  registration, 

443 
partial,  148,  and  note  (a),  315,  note  (6)  • 

Assignor,  m  .  t  ,_A  010 

right  of,  to  sell  copies  in  his  possession  after  assignment,  150,  SIS 

'As  You  Likjb  It,' 

infringement  of  edition  of,  with  notes,  172, 173 

Attestation, 

to  assignment  of  copyright,  144 
not  now  necessary,  144 

Aurora  Floyd,'  322 
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Australia, 

Dot  adopted  provisions  of  the  10  &  11  Vict.  c.  95.. .497 
copyright  laws  of,  506,  et  seq. 

Australasian  Colonies, 

provisions  of  laws  in,  as  to  copyright,  506,  et  seq. 

Austria  and  Hungary, 

British  copyright  treaty  with,  492/ text  of,  cvi 
copyright  in,  587 

treaty  between,  10th  May,  1887. ..587 
law  of  26th  Dec.,  1895. .588 
definition  of  works  of  literature  and  art,  588 
collaborations,  588 
portraits  and  photographs,  589 
assignment  and  publishing  agreement*,  589 
Literary  Copyright, 

meaning  of  copyright,  589 
piracy,  590 
newspapers,  590 
translations,  590 
Musical  Copyright* 
copyright,  591 
piracy,  591 

right  of  performance,  591 
Artistic  Copyright, 
copyright,  591 
piracy,  591 
Copyright  in  Photographs, 
copyright,  592 
piracy,  592 
deration  of  copyright,  592 
remedies  for  infringement,  593 
rights  of  foreigners,  606  :  see  Hungary 

Author  :     see    also    Agreements    between    Authors    and    Pub- 
lishers 
right  of,  to  his  own  ideas,  5 

in  his  own  works,  7,  note  (a) 

to  first  publication,  5 

to  assign  MS.,  7,  note  (a) 

first  recognized,  15 

to  articles  in  magazines,  reviews,  &c.,  99,  et  seq. 

to  reserve  separate  publication  in  such  works,  103,  et  seq. 

to  withdraw  letters  written  to  papers,  53 

to  be  paid  for  work  already  completed,  139,  note  (c) 

to  property  alone  protected,  50 

to  books  published  in  foreign  countries,  72 

an,  against  different  booksellers  in  respect  of  same  work  is 
distinct,  227 
whether  parol  licence  to  publish  given  by,  is  exclusive,  113 
permission  by,  to  infringe  disregarded  after  assignment,  150 
of  engraving,  who  is,  338 
name  of,  must  be  on  eDgravings,  339 
may  prevent  publication,  7,  note  (a) 
may  terminate  a  joint  adventure  by  notice,  805 
may  sue  seller,  though  he  has  not  sued  publisher,  227 
may  bind  himself  not  to  write  on  particular  subject,  785 
.    .    .   .  or  for  particular 

theatre,  785 
Court  will  not  interfere  until  actual  publication,  786 
may  publish  continuation  of  work  sold,  787 

'  The  Edinburgh  Philosophical  Journal,'  787 

1  The  London  Journal,'  787 

•  London  Society,'  788 
must  register  before  he  can  sue  for  penalties,  129 
bankruptcy  of,  140,  141 
manner  in  which,  regards  his  work,  779 
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reward  due  to,  779,  780 

contracts  between,  and  publishers,  781 

should  be  in  writing,  781 
construction  of  agreements  between  publisher  and,  781,  801 
agreements  for  division  of  profits  between,  and  publisher?,  personal 
and  not  assignable  by  publisher,  801 
a  joint  adventure,  805 
cannot  after  sale  of  book  substantially  reproduce  it,  150 

parting  with  copyright  reproduce  matter  in  any  other 
book,  799 
accounts  between  publisher  and,  816 
when  MS.  sent  by,  to  publisher  deemed  accepted,  782 
may  sue  publisher  for  breach  of  publishing  agreement,  790 
ordinary  agreement  between,  and  publisher  not  a  partnership,  810 
when,  cannot  revoke  licence  to  print  given  to  publishers,  798 
publisher  bound  to  observe  agreement  with,  as  to  style  of  publication, 

798 
as  to  alteration  of  work  of,  by  another,  252, 790 
action  may  be  maintained  against,  for  not  supplying  work  agreed  to  be 
furnished,  782 
but  specific  performance  not  decreed,  785 
should  work  be  stopped,  must  be  paid  for  work  done,  783 
payment  to  representative  of,  for  work  done,  783 
who  is,  of  a  dramatic  work,  107, 320 
of  engraving,  838 
of  a  musical  composition,  297 
of  a  painting,  370, 371 
of  a  photograph,  371,  et  seq. 
a  joint,  109  et  $eq.  320 
employer  of  writer  may  be,  107 
effect  on,  of  bankruptcy  of  publisher,  803, 815 
if  Englishman,  may  be  resident  abroad,  90, 120 
whether  foreigner  must  be  in  British  dominions,  92 
if  abroad,  address  of  publisher  may  be  registered,  120 
alien,  bow  may  acquire  copyright  here,  92,  et  sea. 
simultaneous  publication  by,  abroad  and  in  this  country,  89 
arranger  of  music  is  the,  of  arrangement,  297 
consent  of,  to  performance  of  his  dramatic  piece,  287 

where  several  owners,  288 
reputation  of,  damaged  by  alterations  in  his  work,  790,  et  teq. 

Authoes  (Society  of),  773,  note  (a),  816,  note  (c) 

Bankbuptcy 

of  author,  140, 141 

of  publisher,  254,  803,  815 

effect  on  contract  with  author,  815 
where  royalties  paid,  803 
where  neither  entitled  to  share  profits,  815 
of  stereotype  founder  and  sale  of  plates  does  not  pass  the  copyright, 

352 
what  passes  on,  to  trustees,  140, 141, 254, 352 
MBS.  do  not,  140,  and  note  (6) 
but  copyright  of  printed  work  does,  140, 141 
whether  copyright  will  pass  on,  without  writing,  140,  note  (e),  141 
rights  of  assignee  under  contract  of  bankrupt  publisher,  140,  141 
rights  of  author  under  agreement  after  publisher's  bankruptcy,  140, 

815 
of  registered  proprietor  of  a  design,  443 
copyright  in  newspaper  included  in  term  "  goods  and  chattels,"  254 

Babombtbr, 

face  of,  not  entitled  to  copyright,  42, 132,  note  (c) 

Bars  of  Music, 

how  many  constitute  a  phrase,  186 
seventeen,  pirated,  186 
eight,  pirated,  186 
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Basket, 

picture  of,  registered  as  a  design,  410 
copyright  in  design  for  a  doable  card,  416 

Bassinette  and  Mail  Cabt, 

combination  of,  registered  as  design,  416 

•Battle  of  Edge  hill/  399 

4  Bath  Chronicle/  139 

Belgium, 

Cttpy right  in,  before  1886 

duration,  658 

piracy  and  penalty  for  infringement,  558 

registration,  558 

what  protected,  558 

assignment,  558 

dramatic  and  musical  works,  550 

right  of  representation,  559 

artistic  copyright,  559 
Copyright  Act  of  1886. ..559 

copyright  in  general,  559 

duration,  559 

copyright  personal  property,  559 

posthumous  works,  559 

work  in  collaboration,  559 

anonymous  work,  560 

limit  to  transferee's  rights,  560 

protection  from  seizure,  560 

extent  of  literary  copyright,  560 

speeches,  560 

public  documents,  560 

translation,  561 

quotations,  561 

newspaper  articles,  561 

right  of  representation,  561 

musical  works,  561 

plastic  works,  561 

piracy  and  its  repression,  562 

definition  of  offence,  562 

fine,  562 

confiscation,  562 

civil  proceedings,  563 

rights  of  foreigners  in,  566, 567 

photographs,  564 

posthumous  works,  564 

state  publications,  565 

registration,  565 

approval  of  the  Berne  Convention,  565 

works  in  existence  previous  to  the  Convention,  565 

order  in  council,  565 

inventories,  565 

1  Belgravia  Annual,'  160,  222 

«  Belgravia  Magazine,'  124, 160,  222 

Bellini's  'Sonnambula/92,  146 

4  Bell's  Life  in  London,'  65 

9  Belshazzar's  Feast/  Martin's  Picture,  852 

Benedict's  Part  Song,  'The  Wreath/  191 

Bequest 

of  copyright,  189 

in  default  of,  will  devolve  in  England  to  personal  representatives,  139 
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Berlin  Wool  Pattern, 

not  infringement  of  copyright  in  engraving,  348-351 

Bkrnb  Convention  :  see  also  International  Copyright 
provisions  of,  as  to  newspaper?,  262, 468 
signed  by  powers,  461 
International  Copyright  Act  passed  to  enable  Great  Britain  to  be  party 

to,  465 
modified  by  "  Additional  Act  of  Paris,  1896,"  466 
Great  Britain  does  not  adopt  the  "  Interpretative  Clause,"  466 

reason,  466,  note  (6) 
fundamental  principle  of,  466 
works  protected  nnder,  466 
posthumous  works  included,  467 
work  must  be  published  in  a  country  of  the  Union,  467 
does  not  require  author  should  be  subject  of  country  of  Union.  467 
formalities  of  country  where  work  first  published  alone  to  be  complied 

with,  467,  477 
tribunals  may  require  certiBcate  that  formalities  have  been  complied 

with,  477 
what  is  "  country  of  origin  "  of  work,  467 
period  of  protection,  468 
translations  under,  and  Additional  Act,  468 
infringement  regulated  by  local  legislation,  469 
remedies  for  infringement,  469 
from  what  date  Convention  takes  effect,  469 

work  mast  be  protected  in  country  of  origin  to  be  entitled  to  protec- 
tion in  other  countries  of  Union,  467 
only  provides  a  minimum  protection,  470 
how  rights  of  author  in  country  in  which  he  has  not  published  to  be 

determined,  470 
rights  of  foreigners  in  England  regulated  by  local  legislation  as  well 

as  by,  471 
how  far  British  International  Copyright  Acts  carry  out  requirements 

of,  471 
perforated  rolls  for  teolians,  whether   infringements   of   copyright 

under,  469,  note  (c) 
fresh  accessions,  470,  note  (a) 
transitory  provisions,  470,  482,  et  seq. 
position  of  colonies  under,  502,  et  seq. 
effect  of  denunciation  of,  by  a  colony,  503,  note  (d) 
rights  of  foreigners  in  British  colonies  under,  504 
rights  of  colonials  in  countries  of  Union  under,  504 
difference  between,  and  Montevideo  Convention,  473,  689 
text  of,  zc. 
dates  of  aocession  of  various  countries  of  the  Union,  zc,  note  (a) 

Bible, 

copyright  of,  in  the  Crown,  261,  262 
on  what  ground,  261,  262 
view  taken  in  Ireland,  264 
England,  264 
notes  to  the,  263 
translation  of  books  of  the,  263 
publication  of  separate  books  of  the,  263 
no  prerogative  copyright  in  the  Hebrew,  261 
nor  in  the  Septuagint,  261 

New  Testament,  261 
letters  patent  to  King's  printer  (Scotland)  concerning  the,  262, 
note  (d) 

Bills  of  Sale, 

copyright  in  lists  of,  37 
list  of,  pirated,  198 

Blackstone's  Commentaries,  61 
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Blasphemous  Publication, 

whether  author  may  prevent  publication  of  a,  in  MS.,  73,  et  *eq. 

or  recover  damage*,  75 
not  entitled  to  copyright,  73 

Blocks  {see  Plates) 

Board  op  Trade, 

appeal  to,  on  refusal  of  Comptroller  to  register  a  design,  431 
notice  to  be  given  of  such  appeal,  431 
Designs,  Rules,  Forms,  &c,  Appendix  (F). 
jurisdiction  as  to  registration  of  newspaper*,  243 

Bodleian  Library,  Oxford  :  see  Universities 

Bolivia, 

Literary  copyright  in,  694 

publication  of  laws  and  decrees,  694 

speeches  of  an  official  character,  694 

lectures  of  professors  and  others,  694 

private  letters,  694 

duration  of  copyright,  694 

translations,  694 

rights  of  foreigners,  695,  698 

duration  of  copyright  after  decease  of  author,  695 

collaborations,  695 

anonymous  works,  695 

posthumous  works,  696 

obligation  of  publishers,  696 

copyright  regarded  as  personal  property,  696 

literary  property  cannot  be  prescribed,  696 
Dramatic  works,  696 

right  of  representation,  696,  697 
Artistic  property,  697 

obligations  common  to  authors  of  literary,  dramatic,  or  artistic 
works,  698 

registration,  698 

liabilities  of  pirates  or  infringers  of  literary  and  artistic  property, 


"Bona  Fide" 

abridgment,  what,  59,  179 
quotations,  what,  154,  165 
notes,  263,  271 :  me  Notes 

Bone,  Copyright  in  Articles  made  from,  413 

«Bon  Soir/ 216 

Book, 

definition  of,  37,  38,  131,  245,  247,  277,  341 

diagram  not  a,  41 

collection  of  prints  a,  38 

includes  maps,  133 

label  not  a,  42 

scoring  tablet  not  a,  42 

album  for  holding  photographs  not  a,  42 

face  of  a  barometer  not  a,  42 

newspaper,  245,  247 

title  part  of ,  64 

illustrations  of,  when  protected,  39,  note  (a),  248,  341 

each  part  of  a  periodical  a,  98 

separate  article  advertised  to  form  part  of  a  periodical  not  a,  87 

of  registry:  tee  Registration 

designs  for  trade  circulation,  81,  note  (a) 

use  to  which,  put  does  not  affect  oopyright,  89 
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copy  of  every,  for  British  Museum,  136 
the  Universities,  136 
origin  of  claim,  137 
distinction  between  copy  of,  for  different  libraries,  136 
penalty  for  not  delivering,  to  libraries,  136 
in  America  to  the  Smithsonian  Institute,  137,  note  (a) 

*now,  to  library  of  Congress,  761 
piece  of  music  is  a,  277 
on  every,  to  be  printed  name  and  abode  of  printer,  232,  240 

what  to  be  printed  at  the  Universities,  275 
alterations  sufficient  to  constitute  new,  43 
written  by  one  for  another,  197,  338 
out  of  print,  copyright  not  presumed  to  be  abandoned,  112 
having  been  parted  with  by  author  cannot  be  substantially  reproduced, 

150 
new  editions  of,  43,  et  tea.,  131 

written  by  foreigner  ana  published  abroad  not  formerly  entitled  to 
copyright,  91,  457 
otherwise  under  International  Copyright  Act,  457 
duration  of  copyright  in  :  see  Term  of  Copyright 
containing  copies  of  registered  designs  need  not  have  registration 
mark,  439,  440  :  see  Books 

Book  of  Common  Prayeb  :  see  also  Prayer  Book 

Book  of  the  Poets,'  164 :  see  Campbell  v.  Scott 

Book-keeping, 

circulation  among  pupils  of  a  system  of,  not  a  publication,  13,  88 

Books, 

Privy  Council  may  license  the  publication  of  any,  86 
International  Copyright  Act,  1837,  refers  solely  to,  457 
importation  of,  194,  et  seq. 
copyright  in  catalogues  of,  37 

published  before  Copyright  Act,  1842...86 
on  hand  may  be  sold  after  assignment,  150,  813 
law,  copyright  in,  266,  267 
suggestion  of  Copyright  Commissioners  as  to  delivery  of,  to  libraries, 

138 
delivery  of,  to  British  Museum  :  see  British  Museum 
delivery  up  of  pirated  copies  of,  202 
new  edition  of  :  see  Edition 
See  Book 

Booksellers  :  see  also  Publishers. 

lien  on  books  already  printed  for  cost  of  production,  140 
must  account  for  commissions  on  sale  of  piracies,  227 

Booksellers'  Catalogues  :  see  Catalogues 

Boots, 

copyright  in  designs  as  applied  to,  414 

Bouoicault's 

•  The  Colleen  Bawn.'  309,  311 
'  The  Shaughraun,'  312,  464 

Boundaries 

of  townships  shown  on  maps,  62,  note  (a) 

4  Bow  Bells,' 348 

'Boy's  Own  Magazine,'  128 

Brazil, 

earlier  legislation,  699 

law  of  1st  August,  1898. ..699  : 
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duration  of  copyright,  700 

assignment,  700 

posthumous  works,  700 

collaborations,  700 

anonymous  and  pseudonymous  works,  701 

formalities,  701 

musical  compositions,  701 

artistic  works,  701 

piracy,  701,  702 

penalties,  702 

rights  of  foreigners,  703 

Breach  of  Confidence  :  tee  Private  Letters 

Breach  of  Contract  :  tee  Contract 

Brewer's  'Guide  to  Science,'  62, 168 

Brick, 

proper  subject  of  registration  under  Designs  Act,  6  &  7  Vict.  c.  45... 

410 
copyright  in  designs  applied  to,  413 

'  Bride  (The),'  145 

1  Brigands  (Lbs)/  253 

*  Bristol  Mercury  (The),'  160,  222 

•  Britannia  (The)/  69 

British  Dominions, 

definition  of,  91,  note  (e),  495,  note  (e) 

necessity  for  residence  of  alien  in,  to  obtain  copyright  92 

work  must  be  published  in,  to  obtain  copyright,  89,  90 

British  Museum, 

delivery  of  copy  of  every  book  at,  135 

suggestions  of  Copyright  Commissioners  as  to,  138 

of  newspapers,  247,  248 

penalty  for  default,  136 

not  necessary  under  International  Copyright  Acts  457 
MSS.  in,  copying,  33, 172 

British  Possession 
definition  of,  503 

British  Subjects  :  see  Englishmen 

'  Broad-stone  of  Honour,'  86,  note  (6) 

Bulgaria, 

no  law  of  copyright  in  674 

«  Burlesque  Valse,'  Coote,  276,  note  (c) 

Burn's  (  Justice  of  the  Peace/  786 

Burnett's  'Argh^sologia  Philosophical  188 

Burns'  Letters,  51,  note  (o) 

Busts  :  see  Sculpture 

Buyer:    see  Agreements    between    Authors    and  Publishers; 

Assignees;  Proprietors 
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Byron's 'Cain,' 76 
•Don  Juan/ 77 
'Marino  Faliero,'  27 
Poems  alleged  to  be,  82 

4  Cabman's  Stoby  (The),'  127 

Cain,  Lobd  Byron's  Poem  of,  76 

Calendars;  see also Almanacs 
subject  of  copyright,  209,  271 

Campbell's  Pobms,  copied,  164 

Cambridge  (Public  Library)  :  see  Universities 

Canada, 

Imperial  Castoms  Consolidation  Act  not  in  force  in,  197. 
interest  attaching  to  question  of  copyright  in,  515 
local  Acts  of  1875  and  1886,  515 

term  of  copyright  and  in  whom  vested,  51 6 

conditions  on  which  copyright  depends,  516 

interim  copyright,  517 

piracy,  517 

assignment,  517 

prohibition  against  importation  of  piracies,  517 
position  of  authors  in,  under  Acts  of  1875  and  1886, 
complaints  of  Canadian  publishers,  519 
local  Act  of  1889, 

never  became  effective  law,  520 
refuses  to  accord  local  copyright  to  United  States1  authors,  520 
directions  given  not  to  collect  duties  under  Foreign  Reprints  Act, 

520 
Foreign  Reprints  Act  has  no  force  in,  520,  note  {e) 
The  local  Act  of  1900... 520 

effect  of,  521 
not  party  to  British  treaty  with  Austria,  521 
Text  of  Statutes,  Appendix,  cxi. 

Cancelling  Registration  :  see  Expunging  Entry 

Cantatas, 

libretti  to  music  of  non-copyright,  298 

4 Can't  you  Talk?'  (picture),  387 

Cape  Colony, 

Copyright  laws  in,  523 

'  Capbicb  Polka/  486 

Card-Basket, 

Copyright  in  design  of,  416 

Cards, 

Christmas,  protected,  344 
for  voters,  388 

Carpets,  Floor-cloths  and  Oil-cloths, 
copyright  in  designs  as  applied  to,  414 

Cases, 

taken  from  legal  reports  163 

*  Castle  Album,'  42 

*  Castle  of  Otranto,'  80 
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Casts, 

of  (lowers  and  fruit  protected  under  Sculpture  Acts,  359 
of  the  Queen,  protected,  361 
of  toy  soldiers,  protected,  860 
See  also  Sculpture 

Catalogues, 

of  engravings:  see  Prince  Albert's  Case 

of  natural  curiosities,  84 

of  tricks  and  magical  apparatus,  37,  note  ( /) 

of  designs,  form  of  injunction  restraining  sale  of,  Appendix  (I) 

tradesmen,  37,  et  *eq. 

copyright  in,  if  descriptive,  37 

even,  if  but  dry  list  of  articles,  40 
registration  of,  being  reprints,  132 

•*  Cause," 

to  be  printed,  202 

to  be  exposed  for  sale,  861 

Cement, 

copyright  in  designs  applied  to,  413 

Certificate, 

of  registration  primd  facie  evidence  of  title,  115, 123,  126 
of  registration  of  designs,  605 
of  entry  in  registry,  114 
stamp  on,  114,  note  (e) 

Chace  Act, 

official  assurance  given  to  United  States  by  Great  Britain,  96,  97, 494 

provisions  of,  770 

no  retrospective  operation,  770,  note  (a) 

what  countries  entitled  to  benefit  of,  770 

proposals  to  amend,  773 

text,  cxxx  :  tee  aUo  UNITED  STATES 

Chancery  (Court   of)  :   tee  Court  of  Chancery  ;  Injunctions  ; 
Remedies  for  Infringement  of  Copyright 

Chancery  Division, 

proceedings  may  be  taken  in,  or  K.B.  Division,  200 

Character, 

letters  may  be  published  for  vindication  of,  52 
of  work,  test  of  piracy,  157 

Charter  of  Stationers'  Company, 
original,  15 

Charts  :  §ee  Maps 

copyright  in,  36, 132 

face  of  barometer  not  a,  132,  note  (c) 

Chatterton  (Death  of)  Picture  of,  28 

Chemist, 

list  of  drugs  proteoted,  40 

Chesterfield  (Lord),  Letters  47,  51,  note  (e) 

Chiaroscuro, 

meaning  of  the  term,  346 

Children's  School  Books, 
copyright  in,  49 
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Chili  (Republic  of), 
copyright  in,  708 

duration  of,  704 
posthumous  works,  704 
dramatic  works,  704 
deposit  of  copies,  705 
piracy,  705 
lights  of  foreigners,  705 

China, 

no  special  laws  on  copyright,  675 

but  protected  under  general  laws,  675,  676 

literary  property  perpetual  in  theory,  675 

rights  of  foreigners,  676 

treaty  with  America  upon  copyright,  676 

Christianity, 

part  of  the  law  of  the  land,  76,  note  (c) 
work,  against,  76, 77 

*  Christie  Johnstons/  809 

'  Christmas  Annual  '  (Breton's),  790 

Christmas  Cards, 

protected  either  under  Engravings  Acts,  or  25  &  26  Vict.  c.  68,  or 

Patents,  Designs,  and  Trade  Marks  Act,  1883. ..344 
protected  as  a  '•  sheet  of  letter-press,"  344,  note  (6) 
a  painting,  344,  note  (6) 

Church  Window, 
used  as  design,  448 

Chronological  Work,  Piracy  op,  176 

Circulation  op  Copies, 

generally,  though  gratuitously,  a  publication,  87,  88 

to  a  limited  number  not  a  publication,  87 

among  pupils  of  a  system  of  book-keeping  not  a  publication,  88 

Citizen, 

copyright  in  United  States  formerly  limited  to,  and  resident,  768 
see  Foreign  Authors 

Civilization, 

international  law  in  relation  to,  456 
effect  of  the  fine  arts  on,  334 

Claim  :  see  Statement  op  Claim 

Clarendon's  (Lord)  History,  7 

Claribel, 

songs  by,  82 

Clarinda,  Letters  op  Burns  to,  51,  note  (e) 

CLAS8-BOOK  OP  MODERN  SCIENCE,  169 

Classification  op  Articles  op  Manufacture  and  Substances,  under 
Designs  Rules,  1883. ..413 

Clyde  Bill  op  Entry  and  Shipping  List, 
copyright  in,  35,  note  (a) 

Coffin  Plates, 

designs  for,  423,  480 
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Collaborations,  wet  Joint  Authorship 

Collar, 

design  for  a,  registered  and  registration  expunged,  414,  415 

Collections, 

copyright  in,  of  poems,  proverbs,  maxims,  quotations,  fee.  33,  34, 164, 

172 
of  prints,  a  book,  38 
of  advertisements,  41 

'Collie*  Bawh  (The)/  31. 

College  Copyright  :  set  University  Copyright 

*  Collegians  (The)/  309 

Colonial  Copyright, 

colonies  which  have  placed  themselves  under  the  provisions  of  1847... 

497 
suggestion  of  the  Copyright  Commissioners  on  the,  Act,  498 
suggestion  of  the  Copyright  Commissioners  as  to,  499 
value  of,  to  British  authors,  497,  note  (c) 
law  previous  to  International  Copyright  Act,  1886... 502 
position  of  colonies  under  Berne  Convention,  502,  tt  mq. 
••  British  possessions,"  503 
point  whether  Berne  Convention  applies  to  colonies  as  part  of  United 

Kingdom,  505 
importance  of  point,  505 
evidence  of,  502 

Colonies, 

publication  in,  confers  British  copyright,  90 

importation  into,  of  works  infringing  British  copyright  forbidden.  197 

when  Customs  Consolidation  Act  applies  to,  197,  498 

British  author  has  copyright  in  his  books  in,  495 

British  artist  has  no  copyright  in  paintings  in,  370,  495 

colonial  designs,  454,  455 

foreign  reprints  may  not  be  imported  into,  197,  496 

except  under  Foreign  Reprints  Act,  496 
colonial  authors  formerly  had  no  copyright  in  United  Kingdom,  500 

otherwise  under  Act  of  1886... 501 

need  not  register  in  England,  if  provision  for  registration  in  colony, 
501 
colonial  artists  have  no  copyright  in  their  paintings  in  other  colonies, 

502 
evidence  of  colonial  copyright,  502 
rights  of  foreigners  in  British,  504 

colonials  in  countries  of  Copyright  Union,  504,  505 
effect  of  denunciation  of  Berne  Convention  by,  503,  note  (d) 

See  also  Particular  Colony 

Colour, 

not  subject-matter  of  design,  408,  note  (c) 
t 
Colourable  Alterations, 

infringement  of  copyright  by,  174,  ei  stq. 

Columbia, 

oopy right  in,  regulated  by  Act  of  1B86...706 

duration,  707 

registration,  708,  709 

definitions  and  general  provisions,  706,  707 

definition  of  author,  706 

what  works  entitled  to  copyright,  707 

transfer  of  literary  property,  707 

deposit  of  copies,  709 
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special  provisions  for  different  kinds  of  works,  709 

letters,  710 

oral  lectures  and  speeches,  710 

transcriptions  and  anthologies,  710 

translations  and  abridgments,  710 

compilations,  711 

MSS.  in  archives  and  public  libraries,  711 

anonymous  works,  711 

posthumous  works,  712 

collaborative  works,  712 

newspaper  articles,  712 

laws,  regulations,  and  official  documents,  713 

pleadings,  &c.,  713 

dramatic  and  musical  works,  713 

works  of  painting  and  sculpture,  713 

penalties  for  infringement,  713,  714 

what  not  piracy,  713,  714 


jurisdiction,  714 
Fr 


French  and  Spanish  law  to  be  followed,  714 
rights  of  foreigners,  715 

Combination, 

original,  proper  subject  of  registration  under  Designs  Acts,  415,  el  aeq. 

1  Come  to  Pkckham  Rye,'  296 

1  Comb  where  the  Moonbeams  Linger/  276,  note  (a) 

Comedy, 

copyright  in,  given  by  3  &  4  Will.  IV.  c.  15,  &  5  &  6  Vict.  c.  45.. .280 

Commencement, 

of  copyright  in  MS.  plays,  283 

in  painting,  drawing,  and  photograph,  369 

Commercial  Letters  :  tee  Letters 

Commission, 

copyright  in  works  executed  on,  99,  ct  tcq. 
pictures  executed  on,  367 

abroad,  369,  370 
photographs  executed  on,  370 
on  pirated  works  to  come  into  the  account,  227 
replica*  of  pictures  painted  on,  404 
as  to  publishers',  816 

Commissioners  :  v>c  Copyright  Commissioners 

Common  Law, 

copyright  at,  5,  141 

in  MS.  play,  276,  277 

how  lost,  279 
publication  at,  13,  73 
right  to  old  copies,  22 

early  decisions  as  to,  in  Scotland,  24,  note  (a) 
right  to  delivery  up  of  pirated  copies  at,  203,  204 

Common  Materials, 

no  copyright  in,  34,  36,  165  :  see  Compilation 

Common  Prayer  Book  :  see  Prayer  Book 

Common  Source, 

how  far  defenoe  to  action  for  infringement,  165,  et  teq. 
dramas  taken  from,  309 

3  T 
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Company, 

letters  by  the  solicitor  of  a,  54 

may  be  proprietors  of  copyright  in  a  design,  427 

effect  of  liquidation  of  publishing,  805 

iSf*  Corporation 

Compilation:  *t  alto  Digests 

copyright  in  a,  34,  164,  165,  et  teq. 

in  France,  34,  note  (d) 
the  result  of  a,  mast  be  original,  34,  35,  36,  170 
component  part  of  a,  not  protected  apart  from  the  arrangement,  36 
difference  between  an  abridgment  and  a,  179 
of  maps,  36 
of  poems,  34,  36 
of  road  book,  35 

of  account  of  natural  curiosities,  34 
of  account  of  works  of  art,  &c,  34 
of  receipt  books,  35 
of  mathematical  table,  36 

of  directories,  what  course  may  be  followed,  165 
of  dictionaries,  170 

Composition, 

nature  of  a  literary,  1,  4 
author's  right  to  his  own,  5,  6 
property  in  a  literary,  6 

does  not  pass  by  publication,  15 
what  renders  a,  literary,  37,  38 
abroad  does  affect  copyright,  90 
a  dramatic,  protected  in  MS.  like  a  literary,  8, 276 
the  value  of  property  in  a  literary,  14 
musical :  tee  Musical  Composition 

Composition  Deed, 

infringer  cannot  escape  penalties  by  executing,  400,  401 

Compromise, 

offer  to,  cannot  be  pleaded  against  a  plaintiff,  232 

Comptroller  of  Designs, 

register  to  be  kept  by,  under  Act  of  1883... 425 

may  refuse  to  register,  in  what  cases,  425 

notice  of  rectification  of  register  to  be  given  to,  435 

discretionary  power  as  to  registration  given  to,  431 

must  hear  applicant  before  adverse  decision,  431 

notice  to,  how  to  be  given,  427 

statement  of  nature  of  designs  to  be  delivered  to,  428 

discretion  as  to  class  in  which  to  register,  428 

power  of,  to  correct  clerical  error*,  429 

to  furnish  applicant  with  certificate,  431 

appeal  from  decision  of,  to  Board  of  Trade,  431 

what  to  accompany,  431 
what,  to  enter  on  register,  425 
power  to  issue  copies  of  certificate,  425 
may  rectify  register  on  alteration  of  name  of  proprietor,  435 
request  to,  to  register  transfer,  442 

by  what  to  be  accompanied,  442 

Conditions  op  Sale, 
use  of  published,  155 

Confidence, 

publication  in  breach  of,  13,  51,  373 

Configuration, 

protection  under  Designs  Act  only  afforded  to,  409 

Consent  of  Author, 

to  the  representation  of  his  dramatic  work,  287 


INDEX.  CC1X 

Consent  op  Author— continued 

when  consent  of  Dramatic  Author's  Society  equivalent  to,  287,  288 

oral  permission  to  perform  not  sufficient,  288 

may  apply  to  work  not  in  existence,  288 

cannot  be  given  to  infringe  copyright  after  §  ale,  150 

where  there  are  several  authors,  288 

what  in  plaintiff's  conduct  may  amount  to :  see  Acquiescence 

form  of  minute  of  to  be  entered  at  Stationers'  Hall,  Appecdix  (E) 

See  also  Licence 

Construction, 

of  words  "  printed  and  published,"  15 
"  persons  aggrieved,"  122 
"  sheet  of  letter-press,"  42 
"  place  of  dramatic  entertainment,"  288,  289 
M  dramatic  piece,"  295,  296 
"  every  book  which  shall  be  published,"  90 
"British  dominions,"  91,  note  (c),  495,  note  (c) 
"British  possession,"  503 

or  any  portion  of  his  interest,  5  &  6  Vict.  c.  45,  s.  13...  148 
"  separately  published,"  104,  et  teg. 

"greater  right "  in  International  Copyright  Act,  472,  et  seq. 
"  rights  or  interests  subsisting  and  valuable  "  in  International 

Copyright  Act,  486,  et  seq. 
"  lawfully  produced,  491 
of  the  word  «  book,"  37,  38,  131,  245,  247,  277,  341 
11  copyright,"  1 

"offence"  in  the  Copyright  Act,  240 
"edition,"  43,  132,810 
"author,"  107,  297,  370,371 
of  6th  section  of  International  Copyright  Act,  1886... 484 
of  Engraving  Copyright  Acts,  339 
interpretation  clause  of  Act  of  3,  Will.  IV.  c.  15. ..295,  296 

of  the  19th  section  of  the  International  Copy- 
right Act,  311,  312 
of  agreements  between  authors  and  publishers,  801 

Consular  Jurisdiction, 

in  copyright  matters  in  China,  676 

in  Egypt,  684,  685 
in  what  countries,  685,  note  (e) 

Contemporaneous, 

publication  abroad  and  in  this  country,  89 

Continuation  of  Work, 

author  may  publish,  having  sold  copyright,  787 
by  another,  790 

Contracts  :  see  also  Agreements 
to  supply  work,  781 

specific  performance  of,  783 
to  publish  unlawful  book,  782 
not  to  write  on  a  particular  subject,  785 
not  to  sell  under  a  certain  price,  809 
between  authors  and  publishers,  781 

should  be  in  writing,  781 

manager  of  theatre  and  actor,  785,  note  (6) 
for  division  of  profits,  801 
.  not  assignable,  802,  et  seq.  . 

terminable  by  notice,  805 
ordinary,  between  authors  and  publishers  not  a  partnership,  810 
breach  of,  ground  for  issuing  injunctions,  51,  250,  373 

action  may  be  brought  before  registration,  383 
as  to  publishing,  781 
as  to  articles  in  encyclopaedia,  99,  et  seq. 
as  to  works  written  by  one  for  another,  197,  398 
as  to  style  of  publication,  798 
for  publication  of  a  specific  number  of  copiep,  798 
whether  a  breach  of,  to  sell  copies  on  hand  prior  to  expiration  of 

limited  copyright,  811 
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CONTRIBUTOR*, 

right  of :  $et  Periodical  Publications 

CONVENTIONS, 

Set  International  Copyright.    Montevideo  (Convention  op) 
Pan-American  Convention 

Conveyancing,  Precedents  in, 
stolen,  8 
copyright  in,  61 
use  of,  bj  pupil,  13 

Copies  op  Books, 

to  be  delivered  to  the  British  Museum,  21,  135 

suggestion  of  Copyright  Commissioners,  138 
to  be  delivered  to  the  Universities  Library,  13<> 
'    origin  of  right,  137 

penalty  for  default,  136 

under  International  Copyright  Acts,  459,  476,  477 
importation  of  pirated,  prohibited,  194,  et  teq.,  200.  201 
action  for  recovery  of,  pirated,  202,  et  teq. 
seizure  of,  on  importation,  195 
number  of  pirated,  to  be  disclosed  by  defendant,  233 
agreement  as  to  publication  of  specified,  798 
constituting  edition  :  tee  Edition 

Copies  op  Newspapers, 

to  be  delivered  to  public  libraries,  247 

Copy, 

distinction  between,  and  imitation,  175 

Copying, 

to  what  extent  allowed,  165, 167 
in  case  of  directories,  166 
dictionaries,  170 
to  certain  extent  necessary  in  engravings,  346 
evidenced  by  similarity  of  errors,  171,  and  note  (c) 
not  directly  from  article  registered,  but  indirectly,  1 93 

Copyist, 

whether  his  work  will  be  protected,  S3 

Copyright, 

nature  and  definition  of,  1,  30,  36 

personal  property,  139 

a  local  right,  139 

devolves  on  personal  representatives,  139 

passes  to  creditors,  140,  141 

at  Common  Law,  3, 13,  22 

no,  in  mere  ideas,  5,  30,  63 

in  the  material  that  has  embodied  the  ideas,  5, 30 

not  in  the  form   of  words,  but  in  Intellectual  conception  thereby 

expressed,  30 
to  obtain,  whether  there  must  be  originality,  1,  note  (a),  30,  et  #<j.y  62 
assignment  of,  139,  et  »eq. 
when  first  recognized,  15 

petitions  to  Parliament  for  protection  of  literary,  20 
first  Act  for  protection  of  literary,  20 
Universities  obtain  Act  for  protection  of  their,  28 
effect  of  a  perpetuity  in,  83 

considerations  respecting,  83 
Napoleon's  opinion,  84 
in  works  published  before  5  &  6  Vict.  c.  45. ..85,  86 
duration  of,  under  18  Anne,  c.  19... 2 1 

54  Geo.  III.  c.  156,s.  4. ..28 

5&6  Vict,  c.  45. ..85 

the  Engraving  Acts,  338 

the  Sculpture  Acts,  358 

in  Designs,  441 
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registration  of,  114,  et  acq. 

what  may  bo  the  subject  of,  30,  ct  seq. 

in  maps,  36,  341 

private  letters,  46,  ct  seq. 

in  letters  sent  to  newspapers,  53 

in  catalogues,  37,  et  teq. 

in  lectures,  55,  et  seq. 

in  sermons,  58 

in  privately  printed  book,  15 

in  joint  works,  85,  109,  et  seq. 

in  abridgments,  59 

in  digests,  60 

in  school  books,  49,  note  (a) 

in  a  title,  64 

in  time-tables,  37 

in  a  single  word,  64 

in  an  abstract  of  title,  49,  note  (a) 

in  encyclopaedias  and  periodicals,  98 

in  articles  written  for  reviews,  magazines,  &c,  99,  et  acq. 

in  translations,  71,  72 

in  directories,  41, 166 

in  dictionaries,  164,  166,  170 

in  specifications  of  patents,  37 

in  sporting  selections,  41 

in  a  diagram,  41 

in  scoring  tablet,  42 

in  album  for  holding  photographs,  42 

in  face  of  a  barometer,  42 

in  gloved  hand  on  card  with  letter-press,  42 

in  words  used  for  telegraphy,  42 

in  mining  report,  42 

no,  in  mere  plan,  42 

neglect  to  register  does  not  affect,  129 

whether,  affected  by  absence  of  artistic  merit  388,  et  set/. 

in  newspaper,  244 

no  prospective,  in  newspaper,  244 

in  news,  249 

in  casts  of  f rnit  and  flowers,  359 

in  toy  soldiers,  360 

in  "  descriptive  report,"  249 

in  speeches,  55,  251 

in  articles,  251 

in  letters,  &c,  sent  to  newspapers,  53,  251 

alterations  in,  by  editors,  252,  253 
in  title  of  newspaper,  252 
in  newspaper  telegrams,  43,  249 
in  new  editions,  43,  et  seq.,  131 
in  MS.  dramatic  pieces,  276,  279,  281 
in  libellous,  immoral,  or  obscene  works,  73,  315 
in  irreligious  works,  73,  76 
in  works  of  a  scandalous  nature,  79 

intended  to  deceive  the  public,  80 
so  decided  on  ground  of  fraud,  81 
in  the  Bible  and  Prayer  book,  261,  262 
in  Acts  of  Parliament  and  matters  of  State,  266 
in  the  publication  of  proceedings  in  pourts  of  Justice,  268 
in  almanacs  generally,  271 
in  the  Nautical  Almanac,  273 
in  the  Latin  Grammar,  273 
in  musical  and  dramatic  compositions,  276,  et  seq. 
in  works  where  no  originality  is  claimed  30,  et  seq. 
written  for  another,  197,  318,  338 

where  only  subject  suggested,  198 
in  whom  vested,  91 
in  New  South  Wales,  506 
in  New  Zealand,  510 
in  Queensland,  511 
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Copyright — contiHued 
in  South  Australia,  512 
in  Tasmania,  513 
in  Victoria,  513 
in  West  Australia,  514 
in  Canada,  515 
in  Newfoundland,  521 
in  Cape  Colony,  522 

in  Transvaal  and  Orange  River  Colony,  523 
in  India,  528 
in  France,  537 
in  Belgium,  558 
in  Holland,  567 
in  Luxembourg,  574 
in  the  German  empire,  576 
in  Austria  and  Hungary,  587 
in  Hungary,  593 
in  Norway,  6<>6 
in  Sweden,  613 
in  Denmark,  618 
in  Spain,  623 
in  Portugal,  631 
in  Italy,  638 
in  Switzerland,  648 
in  Principality  of  Monaco,  653 
in  Turkey,  658 
in  Russia,  661 
in  Finland,  663 
in  Greece,  670 
in  Roumania,  671 
in  Servia,  674 
in  Bulgaria,  674 
in  Montenegro,  675 
in  China,  675 
in  Japan,  676 
in  Siam,  682 
in  Egypt,  683 
in  Tunis.  686 
in  South  America,  688 
in  Argentine  Republic,  692 
in  Bolivia,  694 
in  Brazil,  699 
in  Chili,  703 
in  Columbia,  706 
in  Costa  Rica,  716 
in  Ecuador,  720 
in  Guatemala,  729 
in  Haiti,  733 
in  Honduras,  736 
in  Mexico,  736 
in  Nicaragua,  751 
in  Paraguay,  751 
in  Peru,  752 
in  Salvador,  753 
in  Uruguay,  755 
in  Venezuela,  755 
in  Hawaii  or  Sandwich  Isles,  775 
in  the  United  States,  759 
in  Cuba,  Porto  Rico,  and  the  Philippines,  7 
in  anonymous  works,  86,  note  (ft) 
abandonment  of,  112 

not  presumed  from  book  being  out  of  print,  112 
not  lost  by  mere  expression  of  opinion,  221 
not  lost  by  failure  to  register,  129 
obtained  by  simultaneous  publication  abroad  and  in  this  country, 

89 
an  Englishman  resident  abroad  may  have,  90 
no,  by  law  of  nations,  91 
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no,  in  a  mere  plan  of  a  work,  42[ 
no,  acquired  by  registration  before  publication,  63 
no,  in  an  opinion,  153 

persons  who  may  claim  under  the  word  "author/1  31,  91 
whether  alien  can  acquire,  in  this  country,  91,  et  seq. 
remedies  for  infringement  of,  200,  ct  setj. 
literary,  extends  to  colonies,  495 
artistic,  does  not,  495 
there  may  be,  in  part  of  work,  98 
may  be  owned  by  Government,  99 
corporation,  99 
lien  on,  by  bookseller,  140 
an  equitable  title  to,  141 
ignorance  of,  no  excuse  for  piracy,  227 
international  conventions :  see  International  Copyright 
colonial :  see  Colonial  Copyright 

in  musical  and  dramatic  composition :  sec  Dramatic  Copyright 
in  engravings,  prints,  and  lithographs :  see  Engravings 
in  sculpture  and  casts  :  sec  Sculpture 
in  paintings,  drawings,  and  photographs  :  see  these  titles 
in  designs :  see  Designs 
registration  of :  see  Registration 
assignment  of :  see  Assignment  of  Copyright 
Crown  :  see  CROWN  COPYRIGHT 
infringement  of :  see  Infringement  of  Copyright 
of  Universities :  see  Universities 
union :  see  International  Copyright,  Berne  Convention 

Copyright  Bill,  1900, 

provisions  of,  as  to  periodicals,  107, 161 
as  to  sculptures,  359,  note  (c),  362 
as  to  pictures,  367,  note  (6) 

Copyright  Commissioners  (The  Royal),  29 
suggestions  as  to  lectures,  58,  note  (e) 
abridgments,  178,  note  (c) 
periodical  publications,  103,  note  (c) 
extension  of  copyright,  86,  note  (6) 
publication  in  the  United  Kingdom,  97,  note  (a) 
aliens,  97,  note  (a) 

actions  in  respect  of  infringements  before  registration,  130,  note  (d) 
copies  of  books  for  the  public  libraries,  138 
copyrights  of  Universities,  275 
musical  and  dramatic  copyright,  329 

literary  and  performing  rights  in,  329 
dramatization  of  novels,  326,  note  (6) 
scnlptnres  and  models,  359,  note  (c),  362 
registration  of  paintings,  drawings,  and  photographs,  384,  note  (d) 

engravings  and  prints,  384,  note  {d) 
copyright  in  paintings,  drawings,  and  photographs,  367 
copyright  in  photographs,  403 
artists' sketches  and  studies,  403 
dramatic  pieces  and  right  of  performance,  329 
the  Foreign  Reprints  Act,  498 
colonial  copyright,  499 

<  Cornflower  Valsb,'  276,  note  (c) 

Coroner's  Inquest, 

publication  of  ex  parte  statements  upon,  270 

Corporation 

may  own  copyright,  99 
term  of  copyright,  99,  note  ( 
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Correct  Title 

mast  be  registered,  119, 120 

Correspondent  Newspaper  (the).'  65 

CORRESPONDENTS:  tee  also  LETTERS, 

letters  from,  to  editors  of  newspapers,  53 
to  Government  officers,  54 

Corset, 

design  for,  410 

Costa  Rica, 

law  of  26th  Jane,  1896. ..716 

duration  of  copyright,  716 

title  of  alienee,  716 

literary  copyright,  717 

performing  rights,  717 

official  records,  717 

translations,  717 

anonymous  and  pseudonymous  works  717 

dramatic  and  musical  works,  718 

artistic  copyright,  718 

registration  and  depo&it,  719 

retrospective  operation,  719 

forfeiture,  719 

penalties,  720 

rights  of  foreigners,  720 

Costs, 

points  as  to,  237 

"  fall  costs,"  meaning  of,  239 

plaintiff  may  be  deprived  of,  238 

doable,  abolished,  280,  327 

owner  of  dramatic  copyright  entitled  to,  327 

discretion  as  to,  under  Copyright  (Musical  Compositions)  Act,  329, 330 

in  designs  cases,  453 

in  trivial  cases,  449 

security  for,  239,  note  {d) 

Country  op  Origin,  467,  475 

County  Court, 

notices  to  be  given  in  pleading  do  not  apply  to,  235 

proprietor  of  dramatic  copyright  entitled    to    High   Court   costs, 

though  recovering  less  than  £10... 327 
jurisdiction  of,  in  designs  cases,  450 

Court    of    Chancery:    §ee    Divisional    Court;    Injunctions; 
Remedies  fob  Infringement 

1  Court  Miscellany  or  Gentleman  and  Lady's  Magazine,1  278 

Courtship  (Picture),  395 

Creditors,  cannot  seize  author's  MSS.,  6, 140 

Cricket, 

scoring  sheet,  42 

Criticism, 

on  the  rale  as  to  abridgments,  179 
extracts  for,  when  amount  to  piracy,  159, 160 

Crown, 

Orders  in  Council  under  Designs  Act,  454, 455 

under   International    Copyright    Acts,    457.      See 
Government 
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Crown  Copyright,  Chapter  IX.,  Part  I., 
nature  of,  261 
in  Bible  and  Prayer  Book,  262 

view  taken  in  Ireland  of,  264 
England  of,  264 
no,  in  Hebrew  Bible,  261 

nor  Septuagint,  261 

nor  Greek  Testament,  261 
in  State  documents,  266 
in  Acts  of  Parliament,  266 
in  law  book  that  concerns  the  common  law,  267 
in  abridgments  of  Acts  of  Parliament,  268 
-    imprimatur  usually  affixed  to  law  reports,  268 

as  to  publication  of  proceedings  in  Courts  of  Justice,  268 

Year  Books,  269 

trial  of  Lord  Melville,  269 
when  publication  during  trial  prohibited,  269 
publication  otexparit  statements  upon  a  coroner's  inquest,  270 
no  claim  to  exclusive  publication  of  judicial  proceedings  in  recent 

years,  270 
no  claim  to  copyright  in  opinions  of  Judges,  270 
effect  of  notes  to  statutes,  271 
almanacs,  271 

reason  for  claim,  271 
the  Latin  Grammar,  273 

Cuba, 

effects  of  Spanish  American  War,  775 

provisions  of  treaty  of  peace  as  to  copyright,  775 

Spanish  works  published  before  1899  governed  by  Spanish  law,  775 

ordinances  of  military  governor,  776,  777 

still  in  force,  777 
entitled  to  benefits  of  Chace  Act,  777 

Cumulative  Penalties  :  see  Penalties 

Curiosities, 

accounts  of  natural,  copyright  in,  34 

Customs, 

no  excuse  for  piracy,  71, 162, 165,  222 

by  the  law  of  the,  importation  of  pirated  books  prohibited,  196,  et  seq. 

form  of  registration,  198,  note  (a) 

See  Importation 

Customs  Consolidation  Act,  whether  in  force  in  colonies,  197*  498 

Cuts:  see  Engravings 

Cyclopaedias  :  see  Encyclopaedias 

'  Daily  Advertiser  (The),'  786,  note  (d) 

4  Daily  London  Journal  (The),'  65,  787 

'Daily  Recorder,' 259 

4  Daily  Recorder  of  Commerce/  259 

«  Daisy  Bell,'  296 

Damages,  Actions  for, 

for  violation  of  common  law  rights,  6 

gratuitous  circulation,  201 
pirated  copies  sold,  202 
who  liable  for,  201 
measure  of,  202, 208 
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Damages,  Actions  for— rohtinued 
in  respect  of  irreligious  work,  76 
under  the  8  A  4  Will.  IV.  c.  15...827 
17  Geo.  III.C.57...854 
54  Geo.  III.  c  66.  s.  3. ..362 
Fine  Arts  Copyrights  Act,  402 
Patents,  Ac,  Act,  1888.   535 
brought  under  statute  of  Anne  without  registration,  129 

but  not  under  5  A  6  Vict.  c.  45.. .120, 130 
against  unlawful  importing  of  books,  195,  201,  et  teq, 

printing,  selling,  or  letting  on  hire,  201,  202 
not  necessary  to  show  damage,  to  obtain  injunction,  223 

for  infringement  of  dramatic  copyright,  328 
cannot  be  obtained  in  addition  to  account  of  profits,  224 
at  common  law  when  not  provided  by  statute,  195, 196 
to  author's  reputation,  by  alterations,  794,  et  seq. 
JStr   Limitation   of   Time;    Remedies   for   Infringement   of 
Copyright 

'  Dangerous  Connections,'  126 

Date  of  Publication  :  tee  Publication,  Registration 

Death  of  Chatterton  (picture),  28 

Deception, 

no  copyright  in  works  calculated  to  deceive  public,  80,  215 
injunction  against  taking  title  to  deceive  public,  67,  259. 
See  alto  Fraud 

Decisions:  tee  Judgments 

Deeds  of  Arrangement  :  tee  Bills  of  Sale 

Defence  :  see  Statement  of  Defence 

Decrees  of  Star  Chambers,  16 

Defendant, 

in  action  to  give  notice  of  objection  to  plaintiff's  title,  234 
what  sufficient  notice,  235 
amending  notice,  236 
practice  in  County  Court,  235 

all  actions  against,  to  be  brought  within  twelve  months:  see 
Limitation  of  Time 
position  of,  when  notices  of  objections  to  title  not  given,  236 
effect  of  offering  to  compromise,  232 

Definition  :  see  alto  Construction 
of  "  Copyright,"  1,  and  note  (a),  80 
of  property,  4 

of  "book,'1  37,  88,  131,  245,  247,  277,  341 
of  "edition,"  43, 132,  810 
of  "newspaper,"  243 
of  "proprietor,"  243 
of  "separately  published,"  104,  et  seq. 
of  "  cause  to  be  printed,0  202 

of  "  cause  to  be  exposed  for  sale  or  otherwise  disposed  of,"  361 
of  "  wilfully  "  causing  or  permitting,  294 
of  "  design  "  of  a  picture,  396 
of  "  author,"  32,  107,  297,  870,  871 
of  an  abridgment,  59, 179 
of  an  injunction,  205 
of  dramatic  pieces,  295,  296 
of  a  dramatic  composition,  295 
of  a  place  of  dramatic  entertainment,  288,  289 

of  " published"  in 3  A  4  Will.  IV. c.  15,  and 5  A 6  Vict,  c  45... 311,  312, 
313 
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Definition  :  see  also  Construction — continued 
of  "  printed  and  published,"  13 
of  "  persons  aggrieved,"  122 
of  "  sheet  of  letter-press,"  42 
of  "  design,"   338,  408 
of  "  British  possession,"  503 
of  "British  Dominions,"  495,  note  (e) 
of  translations,  482 
See  Construction 

Delay:  sec  Acquiescence 

Delivery, 

of  pirated  copies  up  to  authors,  202,  ct  seq. 

right  at  Common  Law,  203 

of  designs  and  drawings,  203 
where  part  only  pirated,  204,  234 
of  copies  to  the  public  libraries,  21,  135,  136 
not  necessary  under  International  Copyright  Acts,  457 
"  on  sale,"  what  is,  440 
of  pirated  designs,  451 
of  lectures :  see  Lectures 

Denmark, 

law  of  19th  Dec.,  1902.. .618 

Literary,  Musical,  and  Dramatic  Copyright, 

rights  of  authors,  618 

translations,  619 

assignment,  619 

infringement,  620 

penalties,  620 

duration,  621 
Artistic  Copyright, 

rights  of  artists,  621 

assignment,  621 

infringement,  621 

duration,  622 
rights  of  foreigners,  622 

Deposit  of  Copies  at  Public  Libraries,  21, 135 

Descriptive  Catalogues, 
copyright  in,  37,  ct  seq. 

Design, 

meaning  of,  of  engraving,  338 
of  picture,  396 
Designs, 

copyright  in — Part  IV., 

protection  afforded  by  the  French,  406 

first  Act  giving,  406 

other  Acta,  406,  408 

division  of  the  right  of,  under  former  Acts,  406,  407 

designs  for  ornamental  purposes,  407 

designs  for  articles  of  utility,  407 

distinction  now  abolished,  408,  410,  note  (b) 
regulated  by  Patents,  Designs,  and  Trade  Marks  Aot,  1883...408 
colour  cannot  be  subject-matter  of,  408,  note  (c) 
definition  of,  408 

does  not  apply  to  sculpture,  408 
what  protected,  408 
shape  and  configuration  merely,  409 
no  protection  afforded  to  mechanical  contrivance,  408 
may  be  subject  of  copyright  though  depicting  articles  incomplete,  408 
may  be  registered  though  patentable,  413 

as  to  what  was  considered  a  proper  subject  for  registration  under  the 

Old  Designs  Act,  409 
"oblong  pane  of  glass,"  409 
"  protector  label,"  409 
"  table  lamp,"  411 
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Designs — continued 

copyright  in— Part  IV.— continued 

protection  afforded  to  a  combination,  415 

subject  of  registration  mast  be  a,  not  an  article  of  manufacture, 

a  picture  basket,  a  process  of  manufacture  and  not  a,  410 

a,  mnst  be  something  appealing  to  the  eye,  410 

a  kitchen  range  fire  door,  411 

ribbons  applied  to  button,  416 

combination  of  bassinette  and  mail-cart,  416 

for  coffin-plate?,  423 

classification  of  articles  of  manufacture  and  substances,  413 

most  be  new  and  original,  414,  H  acq. 

mast  not  have  been  previously  published  in  the  United  Kingdom.  \'1A 

new  treatment  of  old  patterns  may  be  an  original,  423 

the  Honeycomb  Pattern  registered,  416 

for  body  of  a  four-wheel  dog-cart  rejected,  416,  note  (6) 

slight  alteration  of  combination  not  affecting  general  appeal ai.ce  an 

infringement,  416 
mast  be  one,  and  not  a  multiplicity  of  designs,  417 
of  a  shawl,  417 

of  a  red-coloured  border  on  a  body  of  chamois-leather  cloth,  417 
invention  of  design  not  material  if  previously  published,  418 
copy  of  photograph  of  well-known  public  character  not  a  new  design, 
418 
decision  not  followed  in  Saunders  v.  Wid,  418, 
.    419 
card  basket  formed  by  combination  not  protected,  416 
rales  as  to  what  is  a  proper  subject  for  registration,  414 
scarf  or  tie  not  materially  differing  from  previous,  not  protected,  415 
registered  in  one  class  cannot  afterwards  be  registered  in  others  as 

new,  420  • 

registered  in  one  class  for  particular  purpose  and  used  in  another  for 

a  different  purpose,  421 
for  a  shade  for  a  fairy  lamp,  422 
publication  of,  by  disclosure  to  confidential  agent,  424 
whether  registration  is  publication,  424 
registration  of,  425,  etteq.  :  $ce  Registration 
rectification  of  register,  433  :  see  Rectification 
marking  of  articles  to  which  design  applied,  436,  tt  acq. 
registration  mark,  436 

classes  1  to  12  "Rd."  436 
classes  18  or  14  "  Regd."  436 
provisions  as  to  registration  mark  construed  strictly,  436 
sale  of  single  article  without  registration  mark,  438 
where  mark  to  be  placed,  437 
held  that  bill  not  alleging  requirements  of  Act  complied  with  not  open 

to  demurrer,  437 
each  piece  sold  must  be  marked,  437 

where  trimming  sold  in  pieces  how  to  be  marked,  437,  and  note  (A) 
but  ter  dish  and  cover  held  sufficiently  marked  by  marking  the  dish, 

437 
mark  on  plate  of  sleeve-link  not  sufficient  when  design  applicable  to 

shank,  438 
accidental  mistakes,  438,  439 

registration  mark  becoming  illegible  during  process  of  mannfaoture»438 
sale  of  article  abroad  without  registration  mark,  438 
mistake  in  number  of  design,  439 

book  containing  copies  of  registered  designs  need  not  be  marked,  439 
delivery  on  sale,  meaning  of,  446 
duration  of  copyright  in,  441 
forfeiture  of  copyright,  441 
transfer  of  copyright  in,  441-448 

most  be  In  writing,  441 
request  for  registration  of,  442 

how  and  by  whom  to  be  made,  442 
to  be  accompanied  by  statutory  declara- 
tion, 442 
assignee  should  register,  448 
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Designs— continued 

licence  to  use,  must  be  in  writing,  443 

no  time  should  be  allowed  to  elapse  between  transfer  and  registration, 

443 
infringement  of  copyright  in,  444,  ct  seq. 

under  old  Acts,  what  necessary  to  prove,  444 

notice  to  be  given  by  proprietor  of  copyright,  444 
what  insufficient,  445 

under  present  Act  no  notice  need  be  given,  445 
manufacture  and  sale  in  foreign  country  not  infringement,  446 
meaning  of  "fraudulent  and  obvious  imitation,"  446 
meaning  of  "  obvious,"  446 

Mr.  Justice  Manisty's  definition  of  "fraudulent  imitation,"  447 
example  of  obvious  imitation,  447 
eye  is  the  test  of  Infringement,  447 
remedies  for  infringement,  448,  450 

retailer  only  of  pirated  article  entitled  to  notice  before  action,  530 
penalty  for  wrongfully  describing  article  as  registered,  440,  449 
proceedings  in  the  Isle  of  Man,  450 
jurisdiction  of  the  County  Palatine  of  Lancaster,  450 

of  the  County  Court,  450. 
right  to  sue  only  in  registered  proprietor,. 450 
no  provisions  for  delivery  up  of  pirated  designs,  451 

but  order  made  in  M'Crea  v.  Moldsworth,  451 
what  statement  of  claim  should  contain,  451 
comparison  of  articles  in  court,  451 
as  to  costs,  453 

terms  on  which  particulars  of  objection  may  be  amended,  452 
in  actions  under  58th  section  of  Act  of  1883  interrogatories  cannot  be 

administered,  452 
costs  where  defendant  succeeds  generally,  453 

but  where  he  raises  a  distinct  issue  and  fails  he  ought  not  to  have 
costs,  453 
costs  where  plaintiff  puts  in  unnecessary  evidence,  453 
provisional  registration  of  designs  under  13  &  14  Vict.  c.  104. ..453 
provisional  protection  now  abolished,  453, 

exceptions,  453 
exhibition  of  designs  provisionally  registered  not  to  prevent  future 

registration,  453 
protection  to  those  exhibiting  in  Exhibitions,  453 
rights  of  proprietors  of  foreign  and  colonial  designs,  454 

Despatches, 

publication  of,  54 
Duke  of  Wellington's,  55 

Detinue  (Action  op)  :  see  Action 

Diagram, 

no  copyright  in  a,  41 

Dictionaries, 

certain  amount  of  liberty  allowed  in,  164,  166, 170 
instances  of  piracy  of,  171 
the  case  of,  analyzed,  170 

Difference  between  assignment  and  licence,  143,  note  (h) 

commercial  letters  and  literary  compositions,  48,  49 
a  copy  and  an  imitation,  175 
various  kinds  of  abridgments,  179,  180 
pianoforte  score  and  original  score,  299 
ornamental  and  useful  designs  abolished,  407 
registration  under  Copyright  and  Newspaper  Acts,  248 

Digby's  Broadstone  of  Honour,  86,  note  (6) 

Digest  :  see  also  Abridgments 
copyright  in  a,  60 
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Digest  :  see  also  Abridgments — continued 
infringement  of  copyright  by  way  of,  185 
a  head-note  considered  as  a,  66, 185 
Comyn's,  183 

Diligence  to  be  observed  in  seeking  Injunction,  217,  et  seq. 

Directories, 

copyright  in,  41,  166 
instances  of  piracies  of,  166 
post-office,  title,  69 

Discovert, 

in  aid  of  account,  224 

nature  of,  given,  225 

defendants  most  disclose  number  of  piracies,  233 

in  actions  for  infringing  copyright  in  paintings,  355 

interrogatories  cannot  be  ordered  in  proceedings  under  58th  sect,  of 

Designs  Act,  452 
may  be  under  3  ft  4  Will.  IV.  c.  15.. .328 

Discretionary  Power, 

in  comptroller  to  register  under  Patents,  Ac,  Act,  1883... 425 
in  judge,  as  to  costs,  237,  329,  330,  449 

Distinct  Properties  not  adjusted  immediately,  3 

Distinguishable  Property,  Copyright,  a,  5 

Distribution, 

gratuitous,  when  a  publication,  87,  88 

when,  an  infringement  of  copyright,  191, 192 

Divisibility  op  Copyright, 
as  to  locality,  146 
as  to  time,  147 

owner  of  British  right  may  prevent  importation  by  owner  of  intei na- 
tional right,  461,  462 

Division, 

of  piracies  into  classes,  155 

no,  of  oopyright,  as  to  locality,  146 

but  as  to  time,  147 
agreements  for,  of  profits,  801 

not  assignable,  801,  802 
terminable  by  notice,  805 
forms  of  agreements  for,  of  profits,  clxxiv,  clxxv,  clxxrii 

Documents  (State)  :  see  Crown  Copyright 

1  Dog-cart  *  (Body  of  four-wheel), 

not  a  proper  subject  of  registration  under  Designs  Act,  416,  note  (6) 

Donaldson  r.  Becket,  Case  of,  23,  24 

•  Don  Juan/  77 

Dorothy  Osborne  (Letters  of),  33, 172 

Double  Costs:  see  Costs 

Dramatic  Authors1  Society, 
an  agent  for  its  members,  287 

Dramatic  Copyright, 

distinction  between  copyright  and  performing  right,  276 

what  is  a  dramatic  composition,  295,  296 

injunction  against  disclosing  plot,  13 

play  in  MS.  protected,  276 

representation  of  piece  not  publication  of  MS.  formerly,  278 
American  case,  278,  279 
made  equivalent  to  publication,  278 
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Dramatic  Copyright— «>ntintttcg 

governed  by  8  &  4  Will.  IV.  c.  15,  and  5  &  6  Vict.  c.  45... 280 
term  of,  283 

at  common  law  publication  of  play  as  book  lost  performing  right,  279 

not  so  under  3  &  4  Will.  IV.  c.  15. ..286 
effect  of  representation  of  MS.  play,  281 
query  whether  MS.  being  registered  and  piece  afterwards  printed  and 

not  registered,  copyright  affected,  285,  286 
statutory  protection  attaches  on  public  representation,  283 
pantomime  protected,  280,  note  (6) 
spectacular  piece  protected,  297 
joint  authorship  of  plays,  109,  et  seq. 

consent  of  one  proprietor  not  sufficient,  288 
what  is,  320 
performing  right,  proprietor  of,  need  not  register,  130,  282 

lost  by  first  representing  in  foreign  country,  284,  311 
.  not  lost  by  printing  play  before  representation,  286 
at  common  law,  277 
in  MS.  plays  under  statute,  280,  283 
assignment  of,  315 
suggestions  of  Copyright  Commissioners  as  to,  285 
consent  of  proprietor  must  be  in  writing,  287 
5  &  6  Vict.  c.  45  does  not  deprive  proprietors  of  remedies  under  Act  of 

Will.  IV.,  282 
doable  costs  in  actions  for  infringement  of,  abolished,  280 
infringement  of,  performance  must  be  at  place  of  dramatic  entertain- 
ment, 288 
private  theatricals  not,  290 
taking  of  money  at  doors  not  test  of,  291 
only  persons  causing  performance  liable  for,  294,  et  seq. 
whether  person  letting  place  of  performance  liable,  294 
prinoipal  decisions  on,  303 
material  part  must  be  taken,  305,  et  seq. 
no,  in  dramatizing  same  incidents,  309 
knowledge,  not  necessary  to  prove,  330 
what  is  a  dramatic  composition,  295,  et  seq. 

whether  song  may  be,  296 
adaptation  of  old  play,  297 
translation  of  foreign  drama,  297  • 
pieces  taken  from  common  source,  309 
none  in  immoral  play,  315 
licensees,  315 
assignee  of  colonial  performing  right  may  sue  in  his  own  name,  315, 

note  (6) 
assignment  of  book  does  not  of  itself  convey  performing  right  unless 

entered  in  register,  315 
express  assignment  of  performing  right  need  not  be  registered,  316, 

317 
assignment  must  be  in  writing,  317 

need  not  be  attested  or  sealed,  317 
not  necessary  where  work  executed  for  another,  319 
dramatisation  of  novel,  not  infringement,  321,  et  seq. 

but  drama  must  not  be  printed  or  otherwise  multiplied, 

822,  323,  324 
author  can  protect  novel  by  dramatizing  before  publica- 
tion. 824 

but  not  after  publication,  325 
suggestions  of  Copyright  Commissioners,  326,  note  (6) 
remedy  in  cases  of  infringement,  327,  et  seq.  , 

not  necessary  to  prove  damages,  328,  330 
costs  are  part  of  author's  statutory  remedy,  327 
plaintiff  may  administer  interrogatories  in  action  for  infringement, 

328 
proceedings  under  3  &  4  Will.  IV.  c.  15  must  be  taken  within  twelve 

months,  330 
meaning  of  "  London  right,"  331 

under  the  International  Copyright  Acts,  458,  463,  467  :  see  also  Inter- 
national Copyright 
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Dramatic  Entertainment  :  **»  alto  Representation 
what  is  a,  295 

place  of.  288,  289 
introduction  to  a  pantomime  a,  280,  note  (6) 

Dramatization, 

novel  may  be  dramatised,  191,  321 

bat  copies  may  not  be  multiplied,  322-324 
except  where  play  on  same  previously  published,  324 
cannot  be  saved  by  author  publishing  play  after  novel,  325 
suggestions  of  Copyright  Commissioners  as  to,  of  novels,  326,  note  (&) 

Drawings  :  see  alto  Paintings  ;  Illustrations 

Dummy  Title  :   tee  Title 

Duration  of  Copyright  :   tee  Term  of  Copyright 

Duster,  design  for,  417 

Earthenware, 

copyright  designs  applied  to,  413 

Ecuador, 

law  relating  to  copyright  of  3rd  August,  1887. ..720 
literary  and  artistic  copyright,  720 
definition  of  author  of  literary  work,  721 

artistic  copyright,  721 
duration  of  copyright,  722 

periodical  works,  722 
abridgments  and  extracts,  722 
translations,  728 
assignment,  723 
official  documents,  723 
legal  documents.  724 
anonymous  works,  724 
posthumous  works,  724 
letters,  724 

works  on  speeches  of  officials,  724 
works  executed  for  pay,  724 
magazines,  724 
portraits  and  busts,  725 
dramatic  works,  725 

duration  of  copyright  in  dramatic  works,  725 
transfer  of  literary  and  artistic  works,  725 
registration  of  literary  and  artistic  property,  726 
piracies  and  penalties  therefor,  727 
rights  of  foreigners,  729 

Edition, 

what  is  an,  43, 132,  810 

rights  of  the  purchaser  of  an,  810 

copyright  may  be  obtained  for  any  number  of,  44 

of  non-copyright  work,  171 

new,  subject  of  copyright,  43,  et  teq.t  131 

may  be  treated  as  a  piracy  though  old  edition  was  not,  220 

of  any  work  in  which  copyright  does  not  exist  may  be  brought  out 

and  valid  copyright  obtained,  44 
to  be  registered,  and  if  not,  how  far  protected,  131 

Editors, 

right  of,  to  publish  articles,  53 
communications  sent  to,  may  be  published,  53 

but  not  if  withdrawn  before  publication,  53 

need  not  be  preserved,  53 
how  far  may  be  altered,  252 

effect  of  alterations  by,  as  to  copyright,  112,  note  (a 
when  copyright  vested  in,  99, 100 
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Editors — continued 

when  employed  by  publishers,  not  entitled  to  copyright,  800,  note  (c) 
name  of,  on  title-page  not  part  of  title,  791,  note  (b) 
agreement  between,  and  publishers  not  to  alter  title,  791,  note  (6) 
how  far  proprietors  of  periodicals,  may  interfere  with,  800 

*  Edinburgh  Philosophical  Journal/  787 

Effect 

of  a  perpetuity  in  copyright,  83,  84 

of  evidence  of  offer  to  compromise,  232 

of  failure  to  give  notice  of  objection  to  plaintiff's  title,  236 

of  failure  to  print  reserve  of  performing  rights  on  musical  composition, 

287 
of  public  performance  of  MS.  piece,  281 
of  omission  to  register  dramatic  piece,  282 
of  publication  :  see  Publication 
of  registration  :  see  Registration 

Egypt, 

rights  of  natives,  683 
jurisdiction  of  mixed  courts,  683 
consular  jurisdiction,  684,  685 

Electric  Telegraphy  :  sec  Telegraphy 

Employer, 

may  be  "author"  of  work  composed  by  employe*,  197,  338 
drama  executed  for,  318 
engraving  executed  for,  338 
drawing  executed  for,  370 

whether  copyright  of  photograph  vests  in,  of  person  taking,  372,  373 
design  invented  by  servant  in  course  of  employment,  426,  427 
when  copyright  of  articles  in  encyclopaedias  and  periodicals  vests  in, 
99,  et  scq. 

Encyclopaedias  :  see  also  Periodical  Publications 
copyright  in,  99,  et  seq. 
reservation  by  author  of  articles  in,  103 
article  in,  right  of  separate  pnblication  of,  106 
suggestion  of  the  Copyright  Commissioners  as  to  copyright  in,  103, 

note  (c) 
registration  of  title  of,  125 
may  not  outstrip  the  limits  of  fair  quotation,  157 
form  of  agreement  to  write  article  for,  clxxix 

1  Encyclopaedia  Britannic  a/  197 

'  Encyclopaedia  of  Sport,' 102 

Englishman, 

though  resident  abroad  may  have  copyright  here,  90, 91 

rights  of,  in  foreign  countries,  470  :  sec  also  Particular  Country 

English  Society/  788 

Engravings, 

by  the  Queen  and  Prince  Albert,  8 

in  catalogue  protected  as  a  book,  38 

must  bear  name  and  date,  339 

necessary  to  retain  name  of  first  proprietor  on  print,  341 

when  published  with  letter-press,  341 

copyright  in,  334 

nature  and  origin  of  the  right  of,  334 

first  Act  conferring,  8  Geo.  II.  c.  13... 335 

only  protected  engraver  being  the  designer, 

second  Act,  7  Geo.  III.  c.  38... 336 

third  Act,  17  Geo.  III.  c.  57. ..337 

Acts  extended  to  Ireland,  346 

3  u 
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ENGRA  Y1  XQ&— continued 
period  of  protection,  338 
author  of,  who  is,  338 
assignment  of  copyright  in,  353 
assignee's  name  need  not  be  on,  341 

from  plates  engraved  abroad,  not  entitled  to  copyright,  346 
registration  not  necessary,  339 
Acts  include  lithographs,  347 
no  monopoly  in  the. subject-,  345 
from  objects  in  nature,  345 

two  engravings  made  from  perusal  of  same  text,  346 
maps  when  protected  under  Engraving  Acts,  341-344 

not  necessary  to  register,  342 
copyright  obtained  by  person  unable  to  draw,  339 
meaning  of  the  term  "  design,"  338 
Christmas  cards  protected  under  -Engravings  Acts,  344 
an  engraver  generally  a  copyist,  346 
means  by  which  effect  produced,  346 
statutes  do ; not  apply  to  sale  of  prints  made  originally  with  consent, 

352 
in  what  class  of,  no  copyright,  353 
no  copyright  in  obscene  or  immoral,  353 

libellous,  353 
infringement  of  copyright  in,  344 
may  be  infringed  by  photography,  847 
infringement  effected  by  copies  made  by  mechanical  or  chemical 

process,  347 
not  infringed  by  designs  transferred  to  an  article  of  manufacture, 

348 
case  of  THckg  v.  Brook*,  348-351 
exhibition  of  picture  not  an  infringement,  424 
what  not  infringement,  351 
tableaux  vivants,  not  copies  of,  351 
remedies  for  infringement,  353 
penalties,  353 
damages,  354 
ignorance  of  copyright  no  excuse  to  copyist,  354 

but  excuse  to  vendor  of  piracy,  354 
orders  for  inspection  or  account,  355 
assignee  may  maintain  action  for  piracy,  353 
limitation  of  time  as  to  actions,  354 
summary  proceedings  for  the  recovery  of  penalties,  354 
in  England  and  Ireland,  354 
in  Scotland,  355 
evidence  on  behalf  of  plaintiff,  355 
form  of  injunction  as  to  collection  of  etchings,  clxxxvii 

etching  improperly  obtained  and  published, 

clxxxvii 
illustrated  book,  clxxxviii 
form  of  agreement  between  a  publisher  and  engraver  for  engraving  a 
painting,  clxxxiii 

Entertainments, 

place  of  dramatic,  288,  289 

Entry  in  Registry  :  ***  also  Registration 
forms  of,  cxlvii,  H  seq. 
of  book  necessary  to  support  action,  115,  129,  180 
full  name  of  firm  must  be  set  out,  11G 
of  proprietor  as  trustee,  117 
of  first  publication  under  name  of  firm,  118 

date  of  publication,  119 
as  to  the  place  of  residence,  120 

abode  of  the  assignees,  120,  121 
of  title  of  work  not  yet  published,  123 
stamp  on  copies  of,  114,  note  (c) 

assignment  of  copyright,  144 :  see  Assignment  of  Copyright 
application  by  assignor,  1 44 
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Entry  in  Registry  :  see  also  Registration— continued 

expunging  or  varying,  121,  122,  123 

on  what  evidence,  122 
under  Designs  Act,  433 
under  25  &  26  Vict.  c.  68.. .384 

court  cannot  deprive  plaintiff  of  benefit  of,  123 

making  false,  121,  426 

not  of  trusts,  425 

exceptions,  425 

See  also  REGISTRATION 

Ephemeral  Publications:  see  Temporary 

Epitome  :  see  Abridgment 

Equitable, 

remedy :  see  Injunction 

assignment,  141 

title,  will  support  injunction,  206 

Equity,  Court   of  :    see    alto    Remedies    for    Infringement  of 
Copyright 
principles  on  which  injunctions  granted,  11,  23,  205 

interfere  to  prevent  publication  of  private  letters,  51,  52 

'Era/ 124 

Errors, 

similarity  of,  test  of  piracy,  171,  note  {c) 

in  register  of  designs  may  be  corrected  by  comptroller,  429,  435 

Essays:  see  Articles 

Etchings  :  see  Engravings  ;  Prince  Albert's  Case 

Eton, 

copyright  in  perpetuity,  274 

4  Eunuchus,'  sale  of,  by  Terence,  2 

'  Eve  of  the  Battle  of  Edgehill,'  by  Land  seer,  399 

(  Evening  Mail,'  244 

4  Evening  Post,'  259' 

4  Every  Week,'  247 

Evidence, 

matters  of,  in  actions  for  infringement,  231 

for  plaintiff  in  engraving  suits,  355  ' 

before  expunging  entry  or  varying  register,  121,  122 

letters  used  in,  not  deemed  published,  87,  note  (r) 

of  copving  by  similarity  of  errors,  171,  note  (r) 

effect  of  offer  of  compromise,  232 

as  to  damages  under  3  &  4  Will.  IV.  c.  15.. .328 

registration,  prim  A  facxe^  of  title,  115 

in  action  for  pirating  picture,  462 

under  International  Copyright  Act,  476 

of  payment  for  articles  by  proprietor  of  periodical,  101 

burden  of  proof  on  applications  to  rectify  designs'  register,  435 

costs  where  plaintiff  puts  in  unnecessary,  453 

of  foreign  copyright,  491,  492 

certificates  of  registration  under  Patents,  &c,  Act  what,  506,  511 

in  designs'  cases,  452 

of  colonial  copyright,  502 

Excuse  for  Delay:  see  Acquiescence;  Delay 
piracy :  see  CUSTOM 
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Execution, 

copyright  not  subject  to  seizure  on,  139 

Executors, 

right  to  publish,  139,  note  (c) 

to  publish  testator's  letters,  46,  note  (e),  50,  note  (ft) 
to  receive  payment  of  price  of  portion  of  work,  although  author 
die  before  completion,  139,  note  (c),  783 
of  author  discharged  from  obligation  of  author  to  write,  783 

Exhibition 

of  pictures  not  infringement  of  copyright,  352 

a  publication,  387 
of  designs  provisionally  registered,  453 
designs  at  industrial  or  international,  406,  note  (a),  424,  453 

Existence  or  Work  necessary  fob  Copyright,  5,  6,  63 

Existing  Rights 

saving  as  to,  in  International  Copyright  Act,  486 

Exportation, 

printer  liable  to  action  for  printing  copyright  work  for,  201 

Expunging  Entry:  tee  Rectification  of  Register 

Extracts 

from  different  authors,  a  digest,  60 

from  poetical  works,  156 

from  Thackeray's  works,  158 

selected  by  one  author  may  not  be  copied  by  another,  172 

from  another  work  simply  arranged  alphabetically,  piratical,  185,  186 

omitting  unimportant  points  not  an  abridgment,  179 

amount  taken  no  criterion  of  piracy,  156 

of  caricatures  from  'Punch,'  157 

for  criticism,  to  what  extent  protected,  159, 160 

See  also  COLLECTIONS 

Eye  (The), 

test  of  design,  410 

test  of  infringement  of  design,  447 

Face  of  a  Barometer  not  entitled  to  Copyright,  42, 132,  note  (r 

Faculties  of  Advocates  at  Edinburgh, 
delivery  of  copies  of  books  to,  136 

Fair  Quotation, 

defence  of,  156,  el  teq. 
quantum,  but  slight  test,  156 
character  of  work  may  be  regarded,  157 
*  reports  of  speeches,  158 
telegraph  codes,  158 
extracts  for  criticism,  159 

False  Entry  in  Registry  of  Designs,  426 

Farce  :  see  Dramatic  Composition 

Farthing, 

not  necessary  to  award  a,  in  respect  of  every  copy  of  copyright 
picture,  397 

Febs  for  Registration 

under  the  Literary  Copyright  Act,  115 

Patents,  Designs,  Ac.,  Act,  clx,  clxi 

1  Festivals  and  Fasts,'  Nelson's,  pirated,  22 

Figures  :  see  Arithmetic 

•  Finger  of  Fate,'  128 
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Fine  Arts  :  see  Works  op  Art 

Finland:  Me  Russia 
Literary  copyright,  663 

definition  of  writings,  664 

duration,  664 

joint  works,  664 

translations,  665 

what  is  piracy  ?  665 

dramatic  works,  666 

posthumous  dramatic  worky,  666 
Artistic  Copyright,  667 

duration,  667 

photographs,  667 

piracy,  667 
penalties,  668 
assignment,  668 
calculation  of  time,  669 
rights  of  foreigners,  669 

Fire-door  Kitchen  Range  infringed,  411 

Fireside  Companion,  128 

Firm, 

full  name  of,  must  be  set  out  in  entry  at  Stationers'  Hall,  116 
sufficient  to  enter  first  publication  under  name  of,  118 
name  of  first,  publishing  must  be  given,  118 

First 

recognition  of  copyright,  15 

Act  for  protection  of  literary  copyright,  20 

engravings,  335 

sculptures,  357 

paintings,  365 

designs,  406 
publication  of  play  abroad  deprives  it  of  protection  here,  311,  468 
See  Publication 

Floor-Cloths, 

copyright  in  designs  applied  to,  414 

Fixtures 

hunting,  copyright  in  list  of,  37 

Flower-pot 

design  applied  to,  418 

Flowers  and  Fruit 
casts  of  protected,  359 

Foreign  Books:  tee  Translations 

Foreign  Country  :   see  Abroad 

Foreign  Reprints, 

prohibited  to  be  imported,  197,  496 

except  under  Foreign  Reprints  Act,  496 

countries  which  have  availed  themselves  of  the,  Act,  497 

suggestions  of  the  Copyright  Commissioners  on  the,  Act,  498 

Canada  declines  to  collect  duties  under  Act,  520 

Act,  not  in  force  in  Canada,  520,  note  (c) 

Act :  tee  10  &  11  Vict.  c.  95. ..Appendix  A. 

Foreigner, 

what  necessary  for,  to  obtain  copyright  here,  91,  et  teg.,  129 

assignment  by,  148 

rights  of,  in  British  Dominions,  504 
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Foreign  ers — continued 

application  of  Fine  Arts  Copyright  Act  to,  369,  370 

commissioned  to  paint  picture,  869 

may  register  design,  427,  nose  (d) 

rights  of,  assimilated  to  rights  of  natives  under  Berne  Convention, 

466,  473 
whether,  has  copyright  in  picture  in  British  Colonies,  504 
foreign  designs,  454 
formerly  purchaser  of  copyright  in  foreign  book  had  no  exclusive 

right,  457 
having  assigned  British  copyright,  may  not  import  under  international 

right,  461.  462 
See  aUo  INTERNATIONAL  COPYRIGHT 

Forfeiture  of  Copies, 

under  the  5  &  6  Vict.  o.  45. ..202,  203 

under  the  Customs  Consolidation  Act,  196 

under  the  25  &  26  Vict,  c.  68... 404 

imported  under  the  25  k  26  Vict.  c.  68..  396,  401 

no  provisions  for,  of  pirated  articles  under  Designs  Act,  451 

but  order  made  on  one  occasion,  451 
provisions  of  5  &  6  Vict.  c.  45,  as  to,  extended  to  works  prohibited  to 

be  imported  under  International  Copyright  Acts,  460 
under  Musical  (Summary  Proceedings)  Act,  331,332 

Forfeiture  of  Copyright, 
under  Designs  Act,  441 

Formalities, 

under  Berne  Convention,  only  those  in  country  of  origin  of  work  need 
be  fulfilled,  467,  476,  et  teq. 

Forms, 

requiring  entry  of  proprietorship  of  book,  oxlvi 

dramatic  piece  or  musical  composition,  cl 
of  concurrence  of    the    party  assigning  in    any    book,    previously 

registered,  cxlix 
of  concurrence  of  the  party  assigning  in  any  musical  composition,  clii 
of  entry  of  assignment  of  copyright  in  book  previously  registered,  cxlix 

Works  of  Art  Act,  1862,  cliii 
of  application  to  register  designs,  clxii 
of  certificate  of  design,  clxiii 
of  appeal  to  Board  of  Trade  on  refusal  of  Comptroller  to  register  a 

design,  clxii 
of  request  to  transfer  a  design,  clxiv 
of  agreements  between  authors  and  publishers,  clxxiv 
of  agreement  for  sale  of  copyright  in  a  work,  clxxiv 
half-profit  agreement  between  author  and  publisher,  clxxiv 
of  licence  to  print  one  edition  of  a  work,  clxxvi 

of  limited  assignment  by  an  author  of  anew  edition  of  his  work,  clxxvii 
of  agreement  to  enlarge  a  second  edition  of  a  book  and  correct  proofs 

of  same,  clxxvii 
of  agreement  between  an  author  and  publisher  for  sale  of  a  work 
where  a  sum  is  paid  for  the  oopyright,  with  variations  where  profits 
divided,  clxxvii 
of  agreement  to  write  article  for  an  encyclopedia,  clxxix 
of  assignment  of  copyright  in  published  work,  clxxv 
of  assignment  of  rights  in  a  manuscript  work,  clxxvi 
of  agreement  between  an  author  and  publisher  for  sale  of  a  work  by 

commission,  cUxviii 
of  agreement  for  editing  of  a  work  between  the  publisher  and  editor, 

olxxix 
variations  where  for  translating  work, 
clxxix 
between  a  publisher  and  engraver  for  the  engraving  of 
a  painting,  olxxxiii 
of  agreement  to  write  an  opera,  clxxx 
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Under  25  &  26  Vict.  c.  68, 

for  entire  reservation  of  copyright  by  author  when  his  work  has 

been  commissioned,  olzzzi 
for  entire  reservation  of  copyright  by  author  when  he  first  sells 

his  non-commissioned  work,  clxxxi 
for  transferring  copyright  to  purchaser,  clzzzi 
of  assignment  of  copyright  in  painting,  drawing,  or  photograph 

clxzzii 
for  partial  reservation  of  copyright  by  author  where  his  work  has 

been  commissioned,  clzxzii 
for  partial  reservation  of  copyright  by  author  when  he  first  sells 

his  non-commissioned  work,  clzzzii 
of  licence  by  proprietor  of  copyright,  clxxxiii 
of  agreement  between  artist  and  purchaser,  the  purchase  money 
being  payable  by  instalments,  clxxxiii 
Designs, 

of  application  to  register,  clxii 
of  certificate  of  registration,  clxiii 
of  appeal  to  the  Board  of  Trade,  elzii 
of  request  to  enter  name  of  subsequent  proprietor,  clxiv 
as  to  lace  designs,  clxvii 
Of  Injunctions  : 

Literary  Copyright, 

restraining  publication  of  poems,  elzzxv 

topographical  dictionary,  clxxxv 

order  restraining  publication  of  books,  awarding  damages  and 

directing  an  account,  clxxxv 
use  of  name — injury  to  employer's  property,  clxxzv 
publication  of  a  magazine  as  a  continuation  of  plaintiff's 

magazine,  clxxxvi 
publication  of  a  magazine  in  breach  of  contract,  elzzzvi 
name  and  title-page  of  song,  clxxxvi 
infringement  in  a  play  of  copyright  in  a  book,  elzzzvi 
Tides, 

name  of  newspaper,  clxxxvi 

soliciting  customers,  clzxzvi 
injury  to  periodical,  clzzxvii 
Dramatic  and  Musical  Copyright, 

as  to  an  operatic  magazine,  clzzxvii 
Engravings  and  Etchings, 

collection  of  etchings,  clzzxvii 

etchings  improperly  obtained  and  published  ;   catalogues  im- 
properly published,  decree,  delivery  up,  elzzzvii 
illustrated  book,  clxzzviii 
Designs, 

as  to  catalogue  of,  clxxxviii 

as  to  woven  fabrics  and  delivery  up  of  articles,  clxxxviii 
American  Copyright, 

application  for  copyright  registration  for  works  multiplied  by 

mechanical  means,  czl 
directions  for  filling  up,  cxlii 
under  Customs  Act,  198,  note  (a) 
See  Precedents 

Foxhounds, 

copyright  in  list  of  fixtures,  37 

'  Fra  Diavolo,'  212 

France, 

compilation,  copyright  in,  34 
copyright  in,  537 

term  of,  539,  543,  547 
reciprocity  decree,  28th  March,  1852. ..556 
law  as  to  compilations  in,  34  (6) 
lectures,  58 
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dramatization  of  novels,  322,  note  (c) 

treaties  between,  and  other  countries,  556,  557 

Literary  Copyright,  539 

decree  of  19th  July,  1793. ..539 
posthumous  works,  540 
procedure  and  remedies,  541 
law  of  8th  June,  1806.. .541 
20th  Feb.,  1809...541 
6th  Feb.,  1810... 541 
29th  July,  1881,  liberty  of  press,  545 
11th  March,  1902...539 
deposit  of  literary  works,  545 
law  of  29th  Oct.,  1887,  as  to  colonies,  546 
law  as  to  charitable  representations,  547 
and  Algeria  and  her  colonies,  546 
newspapers,  547 

manuscripts  and  translations,  547 
posthumous  works,  548 
penal  code  on  piracy,  542 
law  of  8th  April.  1854...542 
law  of  14th  July,  1866. .544 
what  protected,  547 
duration  of  copyright,  547 
rights  of  author's  widow,  547 
rights  of  widower  of  an  authoress,  548 
state  copyright,  548 
registration  and  deposit,  548 
assignment  of  copyright,  548 
piracy,  548 

whether  whole  or  partial  forbidden,  549,  550 
unauthorized  translations,  550 
points  of  note  which  have  been  decided,  550, 551 
Dramatic  Copyright,  645 

decree  of  13th  Jan.,  1791... 637 
decree  of  19th  July,  1791... 538 
law  of  3rd  August,  1844. ..£42 

6th  Jan.,  1864,  as  to  theatres,  543 
registration  and  deposit,  551 

of  representation,  551 
not  lost  by  publication,  552 
piracy  of  unpublished  play,  553 
combined  effect  of  laws  of  1791  and  1793... 563 
penalties,  553 
joint  productions,  551 
taking  plot  of  novel  for  drama,  5&1 
piracy,  552 
adaptations,  553 
Musical  Works,  552 
piracy,  544,  note  (a) 
adaptation,  553 
Artistic  Copyright,  554 
duration,  554 
what  protected,  554 
photographs,  554 
right  of  engraving,  555 
architects  and  sculptors  how  protected,  554 
registration  and  deposit,  555 
penalties  of  piracy,  555 
Rights  of  Foreigners, 

foreigner  publishing  in  France,  555 
foreigners  publishing  abroad,  556 
treaties  and  conventions,  556,  557 
Designs,  557,  558 

1  Fraseb's  Magazine,'  789 

Fraud, 

provisions  for  the  repressing  of,  898 
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Fraud — continued 

no  copyright  in  works  intended  to  deceive,  80 

Statute  or,  in  relation  to  contracts  between  authors  and  pu  blishers, 
781 

Fraudulent, 

alterations  of  pictures,  398,  399 

entry  in  register,  122 

imitation  under  the  Designs  Act,  446,  447 

intent  not  necessary  to  show,  68 

representation  of  work  to  be  the  production  of  another,  216 

taking  of  part  of  a  title,  69,  70 

taking  of  title,  67.  259 

Friendly  Letters,  46 

Frith's  Picture,  'The  Railway  Station,*  400 

'  Frou-Frou,' 

imitated  or  adapted  to  the  English  stage,  481 

Full  Costs, 

meaning  of,  239 

Furniture  Guide, 

copyright  in,  37,  et  teq. 

Gazetteers  :  see  Dictionaries 

1  Gentleman's  Journal  and  Youth's  Miscellany    342 

'  Gentleman's  Magazine,'  278 

German  Empire, 

recent  changes  in  copyright  laws,  576 
Literary  and  Musical  Copy  rights 

law  of  19th  June,  1901. ..577 

anonymous  works,  577 

encyclopedias  and  collaborations,  577 

assignment,  577 

rights  of  authors,  578 

what  is  piracy,  578 

remedies,  580 

Kolians  and  gramophones,  580,  note  (a) 

limitation  of  actions,  580 

registration,  580 

publishing  agreements,  581 
Artistic  Copyright, 

what  is  protected,  581 

persons  protected,  581 

duration,  581 

alienation,  582 

piracy,  582 

remedies,  583 

meaning,  of  "  public  place,"  583,  note  (a) 
'  Copyright  in  Photographs,  588 

what  protected,  583 

duration,  583 

alienation,  584 

piracy,  584 

remedies,  penalties,  584 
Copyright  in  Industrial  Designs  and  Models,  584 

what  protected,  584 

who  protected,  584 

duration,  584 

registration,  585 

infringement,  585 

what  is  not  piracy,  585 
rights  of  foreigners,  586,  587 
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Gift  of  Manuscript  not  a  parting  with  copyright,  50 

Gilbert's  (W.S.)  *  His  Excellency/  18 

'Gippsland  Mercury,'  43 

1  Glasgow  Herald/  248 

Glass, 

copyright  in  designs  as  applied  to,  413 

'  Glory/  326 

•  Going  to  Work  •  (picture  by  Eddis),  378,  384,  note  (c) 

•  Gold/  325 

♦Good-Night!  Heaven  Bless  You I' 216 

•Good  Words/  327,  377 

Goods  and  Chattels, 

copyright  in  newspaper  included  in  that  term  in  Bankiuptcy  Act, 254 

Government, 

right  of,  to  publish  or  withhold  private  letters,  54 
as  to  copyright  same  as  individuals,  99 

Grammar,  Latin, 
right  to  print,  273 
prerogative  right  to,  claimed  by  Grown,  273 

Gratuitous  Circulation,  a  publication,  when,  87,  88 

an  infringement  of  copyright,  191, 192,  201 

Gray's  Poems,  published  with  additions,  34 

'  Greater  Right/  472,  et  §eq. 

Greece, 

copyright  in,  670 
duration  of.  670 
penalties,  670 
rights  of  foreigners,  671 

Guatemala, 

to  what  copyright  extends,  729 

duration  of  literary  copyright,  730 

rights  of  assignee,  730 

posthumous  works,  730 

anonymous  works,  730 

institutions,  730 

collaborative  works,  730 

periodicals,  731 

translations,  731 

abridgments,  731 

publisher  has  only  rights  under  agreement,  7 

cesser  of  copyright,  732 

registration,  732 

deposit  of  four  copies,  732 

penalties  for  infringement  of  copyiight,  732 

injunction,  733 

rights  of  foreigners,  738 

Guide, 

copyright  in  Brewer's,  to  science,  62, 168 
illustrated  furniture,  37 

Guilty  Knowledge  :  tee  Ignorance 
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Haiti, 

copyright  in,  733 

definition  of  "literary  and  artistic  works,"  733 

deposit  of  five  copies,  784 

how  to  be  made,  734 
posthumous  works,  734 
duration  of  copyright,  734 

extended  to  widows  and  children  and  other 
heirs,  734 
piracy,  734 
penal  code,  735 
rights  of  foreigners,  735,  736 

Handkerchiefs, 

copyright  in  designs  as  applied  to,  414 

Hawaii,  ob  Sandwich  Isles, 
annexed  by  United  States,  775 
copyright  law  of  1888,  775 

now  repealed,  775 
governed  by  United  States  law,  775 

Hawkebs 

of  pirated  music,  provisions  of  Musical  (Summary  Proceedings)  Act  as 

to,  331,  332 
defects  of  Act,  332 
proposals  to  amend  Act,  332,  333 

Head-Note  of  Report, 
copyright  in,  60 
definition  of,  64,  185 
may  be  considered  as  a  digest,  64, 185 
Mr.  Justice  Crowder's  opinion  of  the,  64 

Hearing, 

before,  not  neceasary  to  apply  for  interlocutory  injunction,  223 

as  to  bringing  cause  to,  where   interlocutory  injunction  has  been 

granted,  222 
plaintiff  entitled  to  bring  the  cause  to,  222,  237 

where  he  does  so  in  face  of  offer  of  defendant,  232,  237 

'Hecyba,' 

sale  of,  by  Terence  to  Roscius,  2 

'  HEBO  (A)  AND  MABTYB,'  248 

'  Hero  and  Leandeb,'  216 

HlSTOBY  OF  LlTEBABY  Copybight  ;  we  Part  I.  Chap.  I. 

Hogarth  befebbed  to,  334,  836 

'  Holiday  Time,'  378 

Holland, 

copyright  in,  before  1881... 567,  568 

deposit  of  copies,  568 

Copyright  under  law  of  28th  June,  1881, 

character  and  extent  of  copyright,  568 

anonymous  works,  569 

public  documents,  569 

translations,  569,  571 

quotations,  569 

speeches,  570 

assignment  and  transmission,  570 

registration,  570 
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Holland — continued 

duration  for  published  works,  570 
translations,  571 
unpublished  works,  570 
works  published  in  parts,  571 
musical  and  dramatic  copyright,  570 
protection  of  copyright,  571 
seizure  of  pirated  copies,  571 
transitory  provisions,  572 
extent  of  application  of  law,  573 
works  published  in  the  Indies,  573 
rights  of  foreigners,  573 

Honduras, 

no  special  copyright  laws,  736 
no  treaties  with  other  nations,  736 

'Honeycomb  Pattern'  registered  as  design,  416 

1  Horse  Fair,'  Rosa  Bonheur's  picture,  347 

Hosiery, 

copyright  in  designs  as  applied  to,  414 

*  Household  Words,"  64 

1  How  I  Lost  the  County/  160 

1  How  to  Dress  on  £15  a  Tear,'  813 

1  Huguenot  (The),'  (picture  by  Millais),  848,  349 

Hungary:  tee  alto  Austria 

no  copyright  law,  up  to  1884... 598 

law  of  1884... 594 

infringement,  594 

translations,  595,  598 

acts  whioh  are  not  infringements,  596 

duration  of  copyright,  597 

anonymous  works,  597 

posthumous  works,  597 

academies,  597 

works  in  parts,  597 

punishment  for  infringement,  598 

forfeiture  of  instruments,  &c.,  used  in  piracy,  598 

when  offence  of  piracy  committed,  599 

jurisdiction  as  to  procedure,  599 

commission  of  experts,  599 

prescription,  599 

registration,  600 

musical  works,  600 

infringement  of,  600 
representation  or  performance  of  theatrical  works  and  operas  601, 602 
works  of  art,  608 

infringement,  603 

what  not  infringements,  603 
maps,  technical  drawings,  &o.,  604 
photographs,  604 

duration  of  copyright  in,  604 
general  provisions  of  copyright  laws,  605 
rights  of  foreigners,  606 

Hunt's  (Holm an),  'Light  of  the  World,'  347 

Hunting  Fixtures, 

copyright  in  lists  of,  87 

Hymns, 

copyright  in  collection  of,  86 
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Ideas, 
what,  1 
free,  5 

not  capable  of  visible  possession,  5 
no  copyright  in,  5,  30 
when  embodied  in  words,  5,  30 
imitation  of,  175 
must  be  taken  in  abridging  a  work,  179 

Identification, 

literary  copyright  capable  of,  3,  4 

Identity, 

substantial  test  of  piracy,  178 
what  is,  of  dramatic  piece,  307 
See  Originality  ;  Similarity 

Ignorance, 

of  committing  piracy  no  excuse,  227 

when  defence  to  action  for  piracy,  200,  201 

when  excuse  for  infringing  copyright  in  picture,  898 

engravings,  354 

«  I'll  Cast  my  Rose  on  the  Waters/  82 

Illustrated  Book, 

form  of  injunction  restraining  publication  and  sale  of,  clxxxviii 

•  Illustrated  Furniture  Guide,'  37 

Illustrations  :  see  Engravings,  Prints,  and  Photographs 
when  registration  of  book  confers  copy  light  in,  39,  248,  341 
taking  single,  may  be  piracy,  157 
protected  as  supplements  to  newspapers,  248 

Imitation  :  see  also  Infringement  of  Copyright 
examples  of,  175 

infringement  of  copyright  by,  174,  et  seq. 
not  every,  a  proof  of  plagiarism,  178 
fraudulent,  under  Designs  Act,  446,  447 
not  within  the  old  International  Copyright  Act,  481 
what  is  a  fair,  176 
distinction  between  a  copy  and  an,  175 

Immoral  Works, 

no  copyright  in,  73,  240,  315,  353,  462 

contracts  concerning,  not  enforceable,  79,  note  (6),  782 

Immortality  of  the  Soul, 

work  denying,  not  protected,  76 

Importation, 

of  pirated  works  prohibited,  194,  et  seq.,  200 

offence  committed,  though  no  copy  sold,  195 

action  for  damages  for,  195,  201 

owner  of  British  copyright  may  prevent,  by  owner  of  international 

right,  195,  note  (a),  461,  462 
lists  of  prohibited  books  to  be  kept  by  Customs,  196 

rectification  of,  199 
into  colonies  forbidden,  197,  496 
from  colonies,  196,  518 
notice  to  be  given  by  owner  of  copyright  to  customs,  197 

form  of,  198,  note  (a) 
effect  of  neglecting  to  give  notice,  198, 199 
ignorance  no  excuse  for  importer,  194,  200 

excuse  for  publisher  or  seller,  194, 200 
for  importer  of  works  of  art,  398 
for  gratuitous  circulation  unlawful,  201 
of  works  of  art,  396,  397 
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Importer, 

cannot  plead  want  of  knowledge  of  piracy,  194.  200 

Imprint  :  tee  Name 

Improvements  :  tec  Additions 

Incidents  :  tee  Scenes 

two  perrons  may  dramatise  the  fame,  309 

Indecent  Publications:  tee  Immoral  Works 

Indemnity, 

"  fall  and  reasonable,"  what.  239 

India, 

copyright  in,  528 
Literary  works, 

the  register,  529 

court  in  which  proceedings  are  to  be  taken,  529 

definition  of  book,  529 

deposit  of  copies,  530 

registration,  531 

things  exempted  from  registration,  532 

limitation  of  actions,  532 

injunctions,  532 

importation,  532 

stamps  on  assignment  of  copyright,  532 

procedure,  533 
Musical  and  dramatic  trorhs, 

no  provisions  as  to  these,  533 
Design 

definition  of,  533 

application  for  order  for  registration  of  designs,  533 

registration  in  register  of  designs,  534 

duration  of  copyright,  534 

marking  registered  designs,  534 

effect  of  exhibiting  unregistered  designs  at  exhibitions,  534 

mutation  of  names  in  register  of  design? ,  534 

suit  for  infringement  of  copyright,  535 

registration  of  cessation  of  copyright,  535 

rectification  of  register  of  designs,  535 

power  of  High  Conrt  to  stay  proceedings  on  or  dismiss  application 
for  rectification  of  register,  535 

Indices  of  Title, 

copyright  in,  49,  note  {a) 

Indirect  Copying,  i.e.,  not  prom  Registered  Work,  193 

Infringement  of  Copyright, 
In  Books,  Part  I.,  Chap.  VI., 

neglect  to  proceed  for,  no  abandonment  of  copyright,  112 
errors,  tests  of,  164,  171,  and  note  (r) 
usual  defences  to  action  for,  156 
considerations  for  judging  of  an,  152. 154 

the  animus  furandi  not  to  be  relied  on,  153, 
and  note  (a) 
plagiarism  not  necessarily  an,  153 
the  latter  work  to  be  an,  need  not  serve  as  a  substitute  for  the 

former,  154 
modes  adopted  for,  155 
by  reproducing  the  whole  verbatim,  155 

verbatim  a  part,  155,  et  seq. 
by  piratical  criticism,  214,  215 
by  imitation  of,  174,  et  seq. 
by  quotation,  156,  et  *eq. 
by  reviewing,  159 
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Infringement  of  Copyright— continued 
In  Books,  Part  I.,  Chap.  VI.— continued 

by  reproduction  in  an  abridged  form,  178 

by  copying  general  arrangement,  190 

by  way  of  digest,  185 

by  translation,  187 

by  gratuitous  distribution  of  copies,  191,  192 

by  importation,  194,  et  seq. 

by  importation,  offence  committed  though  no  copy  sold,  195 

in  directories,  165 

in  dictionaries,  170 

in  reports,  158 

in  titles :  tee  Titles 

in  compilations,  165 

of  selections  from  non-copyright  sources,  172 

quantity  but  slight  criterion,  156 

substantial  identity  test  of,  178 

ignorance  no  excuse  for,  200,  201,  227,  398 

no  answer  to,  that  book  contains  untrue  statements,  193 

one  of  several  joint  proprietors  may  sue  for,  112,  227 

rival  publications,  157,  160 

of  telegraph  codes,  158, 159 

before  registration,  129 

of  lists  of  bills  of  sale,  37 

custom  of  trade  no  excuse  for,  71.162, 165,  222 

character  of  works  may  be  considered,  157 

by  copying  indirectly,  193 

remedies  for,  200,  et  seq. :  tee  Remedies 

of  part  of  work  only,  to  what  extent  injunction  to  go,  212-215 

acquiescence  in,  fatal  to  subsequent  action,  113,  217 

trifling,  211 

by  copying  magazine  articles  in  newspapers,  160 
In  a  Dramatic  Piece, 

committed  only  by  one  taking  part  in  performance,  292 

private  theatricals  not,  290,  et  seq. 

who  liable  for,  292 

principal  decisions  on,  303,  et  seq. 

knowledge  not  necessary,  330 

an,  not  committed  by  dramatizing  a  novel,  321,  et  seq. 

by  taking  certain  "scenes  or  points,"  304,  et  seq. 
In  a  Musical  Composition,  301,  302,  303 

what  constitutes  a  piracy,  303,  310 
In  Engravings,  344    . 

what  is,  345 

what  not,  351 

by  photography,  347 

but  not  by  copies  made  by  hand,  or  designs  transferred  to  an 
article  of  manufacture  of,  348 
case  of  Dirks  v.  Brooks,  348-351 

by  tableaux  vivants,  351 
In  Sculpture,  361 

not  infringed  by  drawings  or  photographs,  361 
In  Paintings,  Drawings,  and  Photographs,  385,  et  seq. 

damages,  but  not  penalties  may  be  obtained  for  sales  after  regis- 
tration of  copies  made  before,  382 

where  effected  by  copying  a  copy,  386 

by  public  exhibition,  387 

remedies  for,  397 

in  action  for,  production  of  original  pictures  not  necessary,  402 

copy  of  part,  386 

absence  of  artistic  merit,  388 

"Living  Pictures"  cases,  391-396 

ignorance,  when  excuse,  398 
In  Designs,  444,  et  seq. 

notice  not  necessary  under  present  Act  before  taking  proceed- 
ings, 445 

what  is,  445 

manufacture  and  sale  abroad,  445 
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Infringement  of  Copyright— -continued 

In  Detignt — continued 

meaning  of  "  fraudulent  and  obvious  imitation,"  446 

eye,  the  teat  of,  447 
Under  Berne  Convention,  469 
In  Foreign  Countries  :  tee  PARTICULAR  COUNTRY 

remedies  for :  me  Remedies  for  Infringement 

Injunctions, 

remedy  by,  204,  et  teq. 
interlocutory,  when  granted,  205 
definition  of,  205 
on  common  law  right,  22,  23 

principles  on  which  issued,  11,  205 
on  what  evidence  issued,  206 

the  publication  of  private  letters  restrained  by,  46,  et  teq. 
breach  of  contract,  ground  of,  51,  250,  873 
in  what  cases  issued,  207,  208 
Lord  Eldon's  opinion,  213 
in  Scotland,  211 
not  issued  when  action  could  not  be  maintained,  210 

where  fair  doubt  as  to  whether  damages  could  be  recovered, 

211 
in  trifling  cases,  211, 212 

where  evidence  of  plaintiff  contradicted  by  defendant.  211 
where  publication  blasphemous  or  mischievous,  211 
as  to  continuation  of,  or  its  dissolution,  272,  291,  292 
when  part  only  of  work  piratical,  212 
to  what  extent  it  is  to  go,  212 
Lord  Eldon's  opinion,  213 
due  diligence  to  be  observed  in  applying  for,  217 
what  sufficient  excuse  for  delay,  218 
tendency  of  modern  decisions,  218 
to  obtain  not  necessary  to  show  fraud,  68 
statutory  limitation  does  not  apply  to  applications  for,  219 
as  to  bringing  action  to  hearing,  when  interlocutory,  granted.  222 
equitable  title  which  will  support,  20<J 
mere  agent  has  not  such  title,  207 
primd  facie  title  must  be  shown,  207 
where  there  is  a  similarity  of  appearance  in  works,  215 
where  publication  is  falsely  represented  to  be  the  work  of  another 

81,  216 
not  granted  generally  where  there  has  been  acquiescence,  221 
what  is  delay,  218 

objections  to  granting  before  the  hearing,  273 
where  the  publication  is  of  a  temporary  character,  209,  210 
not  necessary  to  apply  for  interlocutory,  223 
may  be  granted  without  proof  of  damage,  223 
damages  by  defendant  against  plaintiff  having  obtained  an.  210, 

note  (6),  223 
will  not  be  refused  against  seller  because  proceedings  not  taken 

against  publisher,  22/ 
forms  of,  233,  clxxxv 
Literary  Copyright* 

restraining  publication  of  poems,  clxxxv 

topographical  dictionary,  clxxxv 

order  restraining  publication  of  books  awarding  damages  and 

directing  an  account,  clxxxv 
use  of  name — injury  to  employer's  property,  clxxxv 
publication   of   a   magazine   as    a   continuation     of    plaintiffs' 
magazine,  clxxxvi 
in  breach  of  contract,  clxxxvi 
name  and  title-page  of  song,  clxxxvi 
in  play  of  copyright  in  book,  clxxxvi 
Titlet, 

name  of  newspaper,  clxxxvi 

soliciting  customers,  clxxxvi 
injury  to  periodical,  clxxxvli 
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Injunctions — continued . 

Dramatic  and  Musical  Copyright, 

as  to  an  operatic  magazine,  clxxxvii 
Engravings  and  Etchings, 

collection  of  etchings,  clxxxvii 

etchings  improperly  obtained  and  published— Decree— Delivery 
up,  clxxxvii 

illustrated  book,  clxxxviii 
Designs, 

as  to  catalogue  of  designs,  clxxxviii 

as  to  woven  fabrics  and  delivery  op  of  articles,  clxxxvii 
points  as  to  costs  in  connection  with,  237 

Inquiby:  see  Damage 

Innoobnt, 

work  must  be,  to  be  entitled  to  copyright,  73  :    see  Ignorance 

Inquests, 

statements  made  ex  parte  at,  270 

Inspection, 

register  of  Designs  at  Patent  Office  open  to,  425 
who  may  search  and  as  to  what  designs,  425 
orders  for,  under  25  &  26  Vict.  o.  68.  .355 
register  of  newspapers  open  to,  244 

Intention, 

dishonest,  not  necessary  to  constitute  piracy,  152, 290  :  see  Ignobance 

"  Interest," 

meaning  of  in  International  Copyright  Act,  486,  et  seq. 

Interim  Copyright  in  Canada,  517 

Interlocutory  Injunction  :  see  Injunctions 

International  Copyright, 

copyright  no  existence  in  law  of  nations,  91 
the  first  Act,  457 

offspring  of  modern  civilization,  456 
provisions  of  the  7  &  8  Vict.  c.  12,. ..467,  et  seq. 
Act  of  1837  refers  solely  to  books,  457 
registration  under  the  7  &  8  Vict,  c  12. ..458,  459 

mode  of  entry,  459 
Orders  in  Council  under  7  &  8  Vict.  c.  12... 460 
remedies  for  infringement  under  the  7  &  8  Vict.  c.  12,  460 
registration  not  necessary  under  the  Act  of  1886,  460,  note  (a) 
owner  of  British  right  can  prevent  importation  by  owner  of  inter- 
national right,  461 

difficulties  by  reason  of  this  decision,  462 
translations  under  the  7  &  8  Vict.  c.  12... 462 

authors  publishing  abroad  only  entitled  to  copyright  under  Inter- 
national Acts,  463 
fair  imitations,  under  the  15  &  16  Vict.  c.  12.. .464 

sect.  6  no  longer  applicable,  464,  note  (a) 
Orders  in  Council  made  under  Act  of  1844. ..465 

now  revoked,  465,  note  (c) 
the  Berne  Convention,  465,  466,  et  seq.  :  see  Berne  Convention 

Act  of  1886  passed  to  enable  England  to  become  party  to,  465 

fundamental  principle  of,  466 

provisions  of,  466,  et  seq. 

works  protected  under,  466, 467 

country  of  origin  of  work  under,  467, 475 

period  of  protection,  468 

translations,  468, 480,  482 

infringement,  469 

remedies,  469 
Additional  Act  of  Paris,  1896... 466 
International  Copyright  Act,  1886... 465, 471,  et  seq. 
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International  Copyright — continued 

Berne  Convention  only  provides  a  minimum  protection,  476 
sources  author  must  consult  to  determine  his  rights  in  a  foreign 
country,  470,  471 
•  foreign  rights  not  protected  in  English  courts,  471 
rights  of  foreigners  publishing  in  country  of  Copyright  Union    in 
Great  Britain,  471,  et  seq. 

depend  upon  Act  of  1886,  Orders  in  Council  thereunder  and  Berne 
Convention,  471 

the  Act  must  prevail,  471 
what  is  meaning  of  "  greater  right"  in  Act  of  1886... 472-474 
Hanfutaengl  r.  Empire  Palace,  472 

rights  of  foreigners  not  subjects  of  any  country  of  the  Union,  474 
simultaneous  publication  in  several  countries,  475 
country  of  origin  under  Act  of  1886... 475 

registration  under  and  compliance  with  formalities  of  British  Copy- 
right Acts;  not  necessary  for  foreigner,  476,  et  seq, 
FUhburn  v.  HoIIingshead,  478 

overruled,  479 
translations,  provisions  of  Act  of  1886  as  to,  480 
dramatic  translations  under  earlier  Acts,  481 
adaptations  now  restricted,  481 
transitory  provisions  of  Act  of  1886... 482,  et  teq. 
Lauri  v.  Renad,  484-486 

saving  as  to  existing  rights  in  Act  of,  1886. ..486 
evidence  of  foreign  copyright,  491 
British  treaty  with  Austria,  492 
Convention  of  Montevideo,  492,  498 

parties  to,  493,  note  (e) 
Pan-American  Convention,  492, 493 

parties  to,  492,  note  (r) 
rights  of  American  authors  in  England,  493,  494 
rights  of  English  authors  in  America,  768,  et  teg. 

INTEBPBETATIVK  CLAUSE  OF  ACT  OF  PARIS,  466 

not  accepted  by  Great  Britain,  466 

reason  why,  466,  note  (6) 
text  of,  Appendix,  cv. 

Interrogatories, 

plaintiff  may  deliver,  in  action  for  penalties,  under  3  &  4  Will.  IV. 
c.  15... 328 
but  not  under  sect.  58  of  Designs  Act,  452 

Intestacy, 

provision  for  transfer  or  devolution  of  copyright  in  case  of,  139 

Ireland, 

Engraving  Acts,  extended  to,  346 

summary  recovery  of  penalties  under  Engravings  Acts  in,  344 

remedy  under  Designs  Acts  in,  449,  note  {e) 

in  what  way  letters  patent  for  Bible  regarded  in,  264 

jurisdiction  of  courts  to  rectify  designs'  register,  435 

Irreligious, 

no  copyright  in,  work,  73 

Isle  of  Han, 

Patents,  Designs,  and  Trade  Mark  Act,  1883,  extend  to,  450 
punishment  for  a  misdemeanour  in,  450 

Issue  of  Writ  :  tee  Writ 

Italy, 

Literary  Copyright,  638 

definition  of  copyright,  638 

what  reserved  by  law  to  authors,  638 

price  lists  and  catalogues  not  protected,  638,  note  (6) 

joint  works,  639 
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Italy — co?Uinu*d 

Literary  Copyright — continued 

collective  works,  640 
;i  expropriation  of  copyright,  640,  and  note  (a) 

|Wj,  -  duration  of  copyright,  640 

^W-  -c  translation,  641 

£_.     . .  works  of  academies  and  public  bodies,  641 

°^*«*  registration,  642 

assignment,  641 
,-,,.,  Piracy,  643 

'  **"*,f  what  not  piracy,  644 

r  .  penalties,  644 

*  Cmcc- *•  expropriation,  641 

newspaper  articles,  642 

conditions  of  sale  by  third  parties,  643 
of  &*&  Dramatic  and  Musical  Copyright,  645 

deposit  of  MS.  in  case  of,  645 

right  of  representation,  645 
Artistic  Copyright,  645 

photographs,  646 

rights  of  foreigners,  646,  647 

It  is  Never  too  Late  to  Mend,'  26,  321 

Ivory, 

copyright  in  designs  as  applied  to,  413 

Japan, 

-  copyright  in,  676 
law  of  3rd  March,  1899... 676 
duration,  677 
translations,  677 

what  not  subject  of  copyright,  677 
rights  of  collaborators,  677 
compilations,  678 
registration,  678 
notes,  corrections,  Ac,  678 
newspaper  articles,  678 
translations,  678 
photographs,  679 
piracy,  679 
~£  ~  presumption  of  authorship,  680 

precautionary  measures,  680 
penalties,  680 
limitation  of  actions,  680 
transitory  provisions,  680 
architecture,  681 
registration,  681 
rights  of  foreigners,  681 
cessation  of  consular  jurisdiction,  681 

Jefferys  v.  Boosey,  celebrated  case  of,  25,  92, 146 

Jerusalem  and  the  Crucifixion  of  Christ,'  478 

Jewellery, 

copyright  in  designs  as  applied  to,  413 

Joint  Authorship, 

what  is,  109,  et  teq.,  320 

term  of  copyright  in  case  of,  85 

one  of  several  may  sue  for  infringement,  112,  227 

authors  are  tenants  in  common,  112 

consent  of  all  necessary  for  licence  to  perform,  288 

adventure,  what  is  a,  805 

not  assignable,  801 

terminable  by  notice,  805 
owners  may  contract  between  themselves  as  to  printing  and  pub- 
lishing, 805,  note  (6) 
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*  John  Bull  (The),'  69 

Jowett  (Dr.), 

bequeaths  copyright  in  works  to  Oxford  University,  274,  note  (c) 

Judge, 

discretion  as  to  costs,  329,  330 

Judicature  Acts, 
effect  of,  200 

Judicial  Committee  of  Privy  Council, 
may  license  republication  of  books,  86 

Judicial  Decisions  :  tee  Judgments 

Judgments  :  tee  Order 

right  of  using,  in  text  books,  60 

belong  to  the  government,  267 

making  injunction  perpetual  as  to  copyright,  222 

4  Judy/  216 

Jurisdiction  :  tee  Remedies  for  Infringement  of  Copyright 

1  Jurist  (The),'  101 

Justice, 

sales  of  original  composition  founded  on  natural,  2 

•Justice  of  the  Peace1  (Burn's),  786 

King's  Bench  Division, 

all  remedies  for  infringement  may  be  pursued  in,  200 

King's  Inn  at  Dublin, 

delivery  of  copies  of  books  to,  136, 187 

4  King's  Wager  (The)/  110,  320 

Kipling  (Rudyard), 

articles  contributed  by,  to  the  '  Times/  copied,  161 

Knowledge  of  Piracy, 

ignorance  no  defence  for  piracy  generally,  227 

printer  or  importer  of  books  without,  liable  under  5  &  6  Vict,  c  45... 
194,  200 
must  be  shown  in  seller,  194,  200 
seller  of  engravings  and  prints  not  liable  to  penalties  and  forfeitures 
under  8  Geo.  II.  c.  13,  when  ignorant  of  piracy,  354 
but  is  liable  to  damages  under  17  Geo.  III.  c.  57... 354 
must  be  shown  to  subject  importer,  seller,  or  publisher  to  penalties 
under  25  &  26  Vict.  c.  68... 398 
but  not  copyists  or  printer,  398 
plaintiff  in  equity  not  responsible  for  delay  when  ignorant  of  piracy, 

Lace, 

copyright  in  designs  applied  to,  414 

Laches  :  see  Acquiescence 

1  Lady  Audley's  Secret/  322 

'Lady  of  the  Lake,'  46 

Lancaster,  Court  of  Chancery  of  the  County  Palatine  of, 
jurisdiction  as  to  copyright  in  designs,  450 
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Landseer's  Picture,  •  Eve  op  the  Battle  of  Edgehill,1  399 

«  La  Sonnambula,'  92 

Latin  Grammar, 
right  to  print,  273 
prerogative  right  to,  claimed  by  the  Crown,  273 

'  Law  op  Pleading  and  Evidence  in  Criminal  Cases,'  253 

Law,  Remedies  in  :  tee  Remedies  for  Infringement  of  Copy 
right 

Law  Reports  :  see  Reports 

Law  Society's  Conditions  op  Sale, 
user  of,  155 

Leading  Cases  :  tee  Smith's  Leading  Cases 

Leather, 

copyright  in  designs  as  applied  to,  413 

Lectures, 

copyright  in,  15,  55 

nature  of,  55 

when  reduced  into  writing,  56 

when  not  reduced  into  writing,  56 

in  University,  56,  57,  note  (c) 

when  not  a  publication  of,  58 

the  Act  of  5  &  6  Will.  IV.  c.  65... 57 

what  not  within  the  5  &  6  Will.  IV.  c.  65.. .57 

what  to  be  done  to  obtain  copyright  in,  57 

few,  protected  by  Act,  58 

unpublished,  may  be  delivered  by  any  person,  68 

but  delivery  of,  by  other  than  author,  seems  to  infringe  author  s  rights 

in  the  MS.,  58  l  A       um    *• 

admission  of  persons  to  hear,  does  not  permit  subsequent  publication 

of  the  same,  56,  57,  58 
decision  in  France  as  to,  58 

alterations  suggested  by  Copyright  Commissioners,  58,  note  (c) 
See  alto  Speeches 

Legal  Forms  :  tee  Precedents 

Legal  Reports  :  tee  Reports 

Legal  Title  :  tee  Injunctions  ;   Remedies   for  Infringement  of 
Copyright 

Lent, 

MS.  does  not  confer  right  to  print,  7, 13 
photographs  do  not  confer  right  to  copy,  353 

Lestocq,'  Aubbr's  Opera,  186 

Letter-Press, 

meaning  of  expression,  "  sheet  of/'  42 
engravings  published  with,  39,  248,  341 

Letters, 

copyright  in  private,  46,  et  teq. 

distinction  between  Utexary  and  commercial,  48 

not  now  drawn,  48 

why  not,  49 

Story's  opinion  as  to,  51 

what  is  a  publication  of  private,  53 
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LETTERS—  continued 

wLen  the  publication  of  private,  permitted,  52 

oot  permitted,  52 

in  Scotland,  51 
Cicero's  opinion  on  the  publication  of  private,  51 
to  newspapers,  53,  252 
to  public  officer*,  54 
by  solicitors  of  a  company,  54 

written  by  one  person  for  or  on  behalf  of  another,  53 
used  in  evidence  not  deemed  published,  87,  note  (<•) 
whether,  can  operate  as  assignment  of  copyright,  145 
Lord  Chesterfield's,  47 
Lady  Tyrawley's,  48 
Pope's,  Swift's,  and  others,  47 

Letters  Patent, 

for  printing  the  Bible  and  Prayer-book,  262 
how  regarded  in  Ireland,  264 
in  England,  264 
for  Acts  of  Parliament  and  matters  of  State,  266 
no  copyright  in  specification  of  letters  patent,  37 

Letting. 

person,  room  for  unauthorized  performance,  when  liable,  292,  et  acq. 

Lexicon,  Pibacy  of,  154 

Libellous  Wobk. 

no  copyright  in  a,  73,  210,  353 
contracts  concerning,  783,  note  (fc) 

Li  BB  ABIES, 

delivery  of  copies  of  books  to,  21,  135-137 

distinction  between  delivery  to  the  British  Museum  and  the  other,  136 

Libretti, 

to  music  of  non-copyright  operas,  &c.,  298 

Licence, 

to  publish,  16,  17,  113,  143,  note  (6),  150 

attestation  of,  143 

to  perform  dramatic  pieces,  315 

parol,  whether  exclusive,  113 

to  publish  not  an  assignment,  151 

Privy  Council  may,  the  publication  of  any  book,  86 

whether  to  be  in  writing,  144,  note  (6) 

difference  between,  and  assignment  of  copyright,  143,  note  (6),  377 

to  reproduce  picture  need  not  be  registered,  379 

assignment  of  copyright  may  be  limited  to,  377 

licensee  cannot  sue  for  infringement,  151,  228,  443 

assignee  without  notice  of  licence  by  assignor,  151 

form  of,  to  print  one  edition  of  a  work,  clxxvi 

See  olio  CONSENT  OF  AUTHOB 

'  Licensed  Victuallers  Mibbob  (The)',  258 

Licensing  Act,  17 

continued  by  other  Acts,  19 
attempts  to  obtain  a  new,  20 

Lien, 

of  bookseller  on  copyright,  140,  793,  note  {a) 
of  printer  on  undelivered  copies,  800,  note  (c) 

1  Life  of  Jesus  written  fob  Young  Disciples,'  78 

'Light  of  the  World'  (Hoi man  Hunt's  picture),  347 

Likeness  without  Identity  :  see  Identity  ;  Imitation  ;  Similarity 
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Limitation  (Period  op), 

Literary,  copyright,  239,  et  acq. 

actions  to  be  brought  within  twelve  months,  239 

to  what  actions  does  not  apply,  219,  239 

whether  reduced  by  Public  Authorities  Protection  Act,  240 
for  prosecutions  for  not  printing  name  of  printer,  242 
musical  and  dramatic  copyright,  330 
under  Engravings  Acts,  354 
for  infringement  of  copyright  in  sculptures,  362 
none  under  Fine  Arts  Copyright  Act,  402 

Limited  Assignment, 
as  to  locality,  146 
as  to  time,  147 

Lisette  (Picture),  490 

List  of  Books  to  be  supplied  to  Commissioners  of  Customs,  196, 
197, 198 
form  of  notice  of,  198,  note  (a) 

Lists 

of  bills  of  sale,  copyright  in,  37 

of  foxhounds  and  hunting  fixtures,  37 

of  articles  for  sale,  40 

Literaby  Pbopekty, 
definition  of,  1 
its  nature,  1 
early  rules,  2 

mode  by  which  early,  made  profitable,  2 
sales  in  early  times,  2 

copyright  not  at  first  known  as  a  species  of,  2 
distinct  properties  not  adjusted  at  same  time,  3 
a  distinguishable  property,  3 
Mr.  Justice  Erie's  view  of,  4 
definition  of  property  by  some  too  narrow,  4 
has  a  distinguishable  existence  and  is  of  value,  4 
no,  in  mere  ideas,  5 

reason,  5 
in  material  embodying  them,  5 

author's  right  to  the  first  publication  of  his  own  MS.,  5 
cannot  be  seized  by  creditors  as  property,  6 
m%y  have  conditions  and  restrictions  annexed  to  user  by  author,  6 
right  of  authors  in,  described  by  Mr.  Justice  Erie,  7,  note  (a) 
injunctions  granted  to  protect,  7,  8 
the  statutes  do  not  affect  right  to,  before  publication,  8 
before  publication,  8,  13 
what  amounts  to  publication  of,  at  common  law,  13 

what  does  not,  14 
author's  right  to,  does  not  pass  by,  15 
effect  of  publication  of,  15 
primary  recognition  of  copyright  in,  15 

original  charter  of  the  Stationers'  Company,  15 

abolition  of  Star  Chamber,  17 

the  Licensing  Act  of  Car.  II. ,  17 
ordinance  of  the  Stationers'  Company  in  1681...  19 
a  by-law  of  the  Stationers'  Company  in  1694. ..20 
a  petition  presented  to  Parliament  in  1709  for  protection  of,  20 
the  first  Act  relating  to,  20,  21 
what  renders  a  work  a,  48 
letters  whether  to  be  regarded  as,  48 
whether  work  must  be,  32,  41 
See  alto  Copyright 

Lithographs:  see  Engravings 
copyright  in,  347 

may  be  infringed  by  photography,  347 
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1  Little  (A),  Tour  in  Ireland/  804 

•  Little  Lord  Fauntleroy.'  324 

Living  Pictures, 

not  infringement  of  artistic  copyright,  351,  391,  ct  acq. 

4  Lloyd's  Weekly  London  Newspaper,'  789 

Local  Right, 

copyright  a,  139 

Locality 

divisibility  of  copyright  as  to,  146 

IjOckhart's  Notes  to  Sir  Walter  Scott's  Works,  45 

•  London  Journal,'  251,  787 

•London  Right,' 

meaning  of  assignment  of,  in  dramatic  compasition,  331 

'London  Society,' 778 

Lord  Chamberlain  :  tee  Theatres 

•  Love  a  la  Mode,'  8,  278 

Luxembourg  (The  Grand  Duchy  of), 
copyright  in  before  1898... 574 

law  of  1898  practically  a  textual  reproduction  of  Belgian  law,  574 
differences  between,  and  Belgian  law,  574 

definition  of  copyright,  574 

anonymous  works,  575 

translations,  575 

newspaper?,  575 

musical  works,  576 
rights  of  foreigners,  576 

Magazine  :  tee  alto  Periodical  Publications 

form  of  injunction  rest  raining  sale  of  operatic,  clxxxvii 

injury  to,  olzzxv 
publication   of,  as  a   continuation  of 

another,  clxxxvi 
publication    of,    in    breach     of    con- 
tract, clxxxvi 
articles,  copying  in  newspapers,  160 
not  newspapers,  248,  note  (a) 
publication  in,  equivalent  to  publication  in  book  form,  89,  note  (a) 

Magical  Apparatus, 

catalogues  of,  37,  note  (/) 

•  Mail  (The)  \  68 

•  Man  of  his  Time  (The),'  157 

Mansfield's  (Lord) 

opinion  on  issuing  injunctions,  23 
in  Donaldson  v.  Beckk,  24 

Mantilla  Shawls  :  $ee  Shawls 

Manufacture, 

an  article  of,  not  a  subject  of  registration,  410 

when  a  design  transferred  to  an  article  of,  is  a  piracy  of  an  engrav- 
ing, 848,  et  teq. 
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Manuscript, 

gift  of,  does  not  confer  right  to  publish,  7,  50 

exoept  where  this  the  inten- 
tion, 113 
injunction  will  be  granted  to  restrain  publication  of,  obtained  surrep- 
titiously, 216 
does  not  pass  to  assignees  in  bankruptcy,  140 
cannot  be  seised  by  creditors,  6. 140 
copyright  in  unpublished,  13,  73 
author's  right  to  first  publication  of,  5,  et  teq. 
copyist  of,  whether  entitled  to  copyright,  33 
assignment  of,  140,  141 
may  be  owned  by  government,  99 
musical  compositions  in,  276 
the  right  of  representation  of  plays,  277 

common  law  right  to  exclusive  representation  of,  play,  277  * 

how  common  law  right  of  representation  of,  lost,  279 
when  deemed  accepted  by  publisher,  783 

qucere  where,  being  registered  and  piece  after  printed  and  not  regis- 
tered, copyright  affected,  282 
date  when  copyright  in,  play  begins,  283 
lectures  in,  orally  delivered  protected,  55-57 
not  in,  protected,  56,  57 

Maps, 

copyright  in,  35,  36,  132 

published  separately,  whether  protected  under  Engravings  Acts,  or 
Literary  Copyright  Act,  132-135,  341,  el  teq. 
with  letter- press  protected  by  the  Act  of  1842... 341 
registration  of,  132-135 
of  the  city  of  New  York,  191 
of  the  city  of  Philadelphia,  191 

Marginal  Notes:  tee  Side  Notes 

«  Marino  Faliero  '  (Byron's),  27 

Marking, 

of  articles  to  which  registered  design  applied,  436,  et  teq. 

provisions  construed  strictly,  437 

where  mark  to  be  placed,  437 

in  case  of  articles  sold  in  small  pieces,  437 

single  instances  fatal,  438 

accidental  omissions,  438,  439 

what  is  delivery  on  sale,  440 

penalty  for  false  mark,  440 

Martin's  Picture,  '  Belshazz  ar's  Feast,'  852 

Master, 

servant  may  not  publish  information  obtained  for,  13 
letters  written  by  servant  belongs  to,  53,  54 
See  alto  Employer 

Materials,  Common, 

no  copyright  in,  34,  36, 165  :  tee  alto  Compilation 

Mathematical  Tables, 
copyright  in,  36 

'Matter  of  Invention  in  Sculpture,' 
what  is,  358.  360 

Maxims, 

copyright  in  collections  of,  36 

Meaning  :  tee  Construction  ;  Definitions 

Measure  of  Damages  :  tee  Damages 
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'Melbourne  Argus,'  43 

Melody, 

piracy  of,  810 

Melville  (Lord)  Trial,  269 

'Memoirs  of  the  Life  of  Mrs.  Bellamy,'  182 

1  Merchants'  and  Manufacturers'  Pocket  Directory  of  London 
tee  Morris  v.  As/tbee 

Merit  :  tee  Value 
,     artistic,  whether  absence  affects  copyright,  388,  et  *eq. 
literary,  whether  absence  of,  affects  copyright,  33,  41,  49 

Metal, 

copyright  in  design*  as  applied  to,  413 

Mexico, 

copyright  in,  736 
Literary  Property,  737 

copyright  perpetual,  737 

power  of  alienation,  737 

posthumous  works,  737 

anonymous  works,  737 

modification  by  author  of  work  after  assignment,  738 

works  published  by  academies,  738 

collaborative  works,  738 

newspapers,  738 

translations,  738 

annotations,  739 

abridgments,  739 

publishers'  rights,  739 

publication  of  laws,  740 
Dramatic  property ,  740 

duration,  740 

authors  and  managers,  740 

right  of  representation,  741 

assignment  of  right  of  publication,  742 
Artistic  property,  742 

definition  of  author,  742 
Musical  copyright,  742 

rights  of  purchaser  of  a  work  of  art,  743 

piracy,  what  is,  743 

what  is  not  piracy,  743 

penalties  for  piracy,  745 

piracy  of  musical  and  dramatic  works,  745 

proceedings  for  recovery  of  penalties,  746 

who  can  enforce  rights,  746 

registration,  747 

deposit,  747 

name,  Ac,  of  author  to  appear  on  copyright  works,  748 

MSS.  belonging  to  the  States,  748 

works  published  by  Government,  749 

works  already  published,  749 

prescription,  749 

translations,  750 

rights  of  foreigners,  750 

Millais'  Picture,  'The  Huouenot,' 348,  349 

Millar  v.  Taylor, 
case  of,  23,  27 

Millinery, 

copyright  in  designs  as  applied  to,  414 
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Milton's  'Paradise  Lost,1 
pirated,  22,  213 

Mining  Rbpobt, 

copyright  in,  37,  217 

*  Minnie'  (Song),  69 

*  Minnie  Dale  '  (Song),  69 

4  Minnie,  Deab  Minnie  '  (Song),  69 

4  Minstrelsy  op  the  Scottish  Border,'  45 

Models  :  see  Sculpture 

Monaco  (Principality  op), 
definition  clause,  653 

duration  in  literary  and  artistic  works,  654 
dramatic  works,  654 
works  in  collaboration,  654 
assignment,  654 
posthumous  works,  655 
anonymous  works,  655 
modification  of  rights  of  authors,  655 
registration,  655,  note  (6) 
piracy,  656 
rights  of  foreigners,  657 

Money, 

taking,  at  the  door  how  far  affects  the  question  of  public  or  private 
entertainment,  290,  291 

Monkswell's  (Lord)  Copyright  Bill,  29 

Monopoly, 

whether  copyright  is,  84 

Montenegro, 

literary  property  protected  under  common  law,  67 

Montevideo  (Convention  op),  492,  493,  689 

difference  between,  and  Berne  Convention,  473,  489 
parties  to,  492,  note  (c) 
provisions  of,  689,  690 

4  Monthly  Chronicle,'  160 

1  Morning  Post,'  259 

Mortgage  op  Share  in  Newspaper, 
whether  requires  registration,  255 

Municipal  Law, 

copyright  only  conferred  by,  91 

Murray's  Handbook  for  Travellers  in  Switzerland,  188 

Musical  Composition, 

copyright  and  right  of  public  performance,  276,  283 

is  a  "book"  within  Literary  Copyright  Act,  276,  277 

performing  right,  at  common  law,  277 

no  statute  till  1842. ..277 

must  be  expressly  reserved,  286 

effect  of  failure  to  print  notice  of  reserve,  287 

notice  printed  in  foreign  language,  287,  note  (b) 

assignment  of,  need  not  be  registered,  317 

term  of  copyright  in,  283 

suggestions  of  Copyright  Commissioners,  285 


Ccl  INDEX. 

Musical  Composition— continued 

copyright  songs  and  tunes  may  not  be  publicly  performed,  281,  note  {©) 
public  performance  equivalent  to  publication,  281 
provisions  of  3  &  4  Will.  IV.  c.  15  extended  to,  280 
retrospective  operation  of  5  &  6  Vict.  c.  4 5... 281,  note  (c) 
performance   to    be    illegal   need    not    be    in    place   of    dramatic 
entertainment,  289 
but  must  be  public,  290 
persons  wilfully  canting  or  permitting  unauthorized  performance  alone 
liable,  294 
who  are,  294 
evidence  in  action  for  infringement  of  copyright  in,  232 
penalties  when  incurred,  287 
consent  of  owner  of  copyright  must  be  in  writing,  288 

one  of  several  co-owner? ,  288 
whether  can  be  a  dramatic  composition,  296 
arrangements  and  adaptations  of,  entitled  to  copyright,  298,  302 

infringement  of  copyright,  310 
difference  between  pianoforte  score  and  original  score,  299 
pianolas  and  ssolians  held  not  to  be  infringements  of  copyricht  in, 
301,  302 
these  decisions  do  not  apply  to  performing  right,  302 
adapter  may  describe  himself  as  proprietor  of  copyright  in  whole,  302 
piracy  of,  what  is,  303,  310 
assignment  of,  315,  tt  teq, 

does  not  carry  right  of  public  performance,  315 

unless  expressly  assigned,  316 
must  be  in  writing,  317 
need  not  be  attested  or  sealed,  317 
not  necespary  where  work  executed  for  another,  319 
joint  authorship,  what  is,  320 
ownership  not  affected  by  showing  iong  was  composed  for  particular 

performer,  321 
remedy  in  cases  of  infringement,  327 

interrogatories  may  be  exhibited,  328 

discretion  as  to  penalties  and  costs,  none  formerly,  329 

now  given  by  Copyright  Acts,  H82  and  1888...329, 
330 
not  necessary  to  prove  knowledge,  330 
hawkers  of,  331 

Musical  (Summary  Proceedings)  Act  1902,  provisions  of,  331 
defects  of  Act,  332 
proposals  to  amend.  332,  333 
under  Berne  Convention,  467 

reservation  of  right  of  public  performance,  477 
extension  of  copyright  in,  to  foreign  compositions,  458 

Musical   Entertainment  :   see  Dramatic  Composition  ;   Dramatic 
Entertainments 

Muslin, 

copyright  in  designs  as  applied  to,  414 

Name, 

registration  of,  of  intended  work  gives  no  copyright,  64, 123 
full,  of  person  to  be  set  out  in  registry,  116 

sufficient  if  first  publication  be  entered  in,  of  firm,  118 
of  newspapers  assumed,  259,  260 
of  first  publisher  on  register  not  sufficient,  118 
where  publisher's,  forms  part  of  title,  789,  790 
of  ergraver  to  be  on  engravings,  339 
of  sculptor  to  be  on  sculpture,  358 

alteration  of,  of  proprietor  of  design,  rectification  of  register,  435 
form  of  injunction  restraining  use  of,  and  title-page  of  song,  clxxxvi 
4  newspaper,  clxxxvi 

soliciting  customers,  clxxxvi 
Injury  to  periodicals,  clxxxvii 
S<*  Title 


INDEX.  Ccli 

Name  and  Abode, 

of  printer  to  be  placed  on  every  book,  241 

of  proprietor  to  be  entered  on  register,  116,  118 

and  date  to  be  placed  on  engraving?,  339 

Napoleon's  opinion  of  a  perpetuity,  84 
life  of,  illustrated  by  caricatures,  157 

Native  Authors  :  tee  Authors  ;  Foreigners 

Nature, 

engravings  from,  345 

Nature  op  Copyright,  1 

Nautical  Almanac, 
right  to  print,  273 

Needlework, 
designs  of,  414 

Negative  op  Photograph, 
to  whom  belongs,  375,  376 

what  use  may  be  made  of,  by  photographer,  373,  375 
sitter  may  have  copyright  though  not  owner  of,  375 

Netherlands  :  tee  Holland 

Net  Profits  :  tee  Profits. 

4  Never  too  Late  to  Mend*  (Reade's  Novel),  26,  321 

New  :  tee  Edition  ;  Original 
and  original  design,  414  ei  teg. 

'New  Era,' 68, 124 

Newfoundland, 

copyright  laws  in,  521 

New  South  Wales, 

copyright  laws  in,  506,  et  teq. 

News. 

copyright  in,  43, 162,  249,  250 

Newspapers, 

when  first  used  in  England,  241 

the  oldest  extant,  241,  note  (a) 

The  Acts  of  Parliament  relating  to,  241 

copy  of  each,  to  be  kept,  and  if  required  produced,  241 

bill  for  discovery  as  to  name  of  printer,  &c.,  not  demurrable,  241 

telegrams  to,  43  . 

prosecution  to  be  commenced  within  three  months,  242 

how  to  be  conducted,  242,  243 
name  and  abode  of  printer  to  appear,  241 

when  printed  at  Universities,  242 
printer's  name  not  appearing  cannot  recover  for  work,  242,  note  (6) 
copyright  in,  244-246 

included  in  terms  "  goods  and  chattels  "  in  Bankruptcy  Act,  254 
no  copyright  in  prospective  series  of,  63 

but  may  attach  upon  each  successive  publication,  63,  127 
must  be  registered,  243 
mortgage  of  a  share  in  a,  not  an  assignment  of  copyright,  255 

whether  to  be  registered,  255-258 
letters  written  to,  53,  252 
articles  in  foreign,  of  political  nature,  252 
copying  magazine  articles  in,  161,  162 
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Newspapers— continued 
definition  of,  243 
41  proprietor'1  of,  248 
annual  returns  as  to,  to  be  made,  248 
transfer  of  shares  in,  244 
register  of,  open  to  inspection,  244 
registration  under  Copyright  Act,  246 

d'fference  between,  and  under  Newspaper  Acts,  248 
illustrations  protected,  248 
copyright  in  news,  43,  249 
press  agencies,  249,  250 
racing  tips,  250 
international  provisions,  252 
a  "  book,"  246 

copies  of,  for  public  libraries,  247,  248 
copyright  in  news  in,  162,  249,  250 
speeches  reported  in,  31, 158,  251 
articles  in,  248,  251 
property  in  letter*,  fcc,  sent  to,  252 

alterations  in  communications  made  to,  252,  253,  and  note  (c),  800 
copyright  in,  included  in  term  "goods  and  chattels'1  in  Bankruptcy 

Act,  254 
no  copyright  in  title  of,  65,  258 
where  part  of  title  of  only  taken,  259 
case  of  '  Morning  Post '  and  *  Evening  Post,1  259 
name  of,  may  not  be  assumed  for  purpose  of  deception,  260 

nor  for  supplanting  good  will,  260 
may  not  copy  whole  tales  sent  to  them  to  review,  160, 161 

custom  of  trade  no  excnte.  71, 162 
form  of  injunction  restraining  use  of  name  of,  clxxxvi 

soliciting  customers,  clxxxvi 
injury  to  periodical,  clxxxvii 
publication  of,  clxxxvii 

Newspaper  Telegrams, 
copyright  in,  43,  249,  250 

Newton's  Notes  to  'Paradise  Lost/  22,  218 

New  York, 

maps  of,  infringed,  191 

New  Zealand, 

copyright  laws  In,  510 

Nicaragua, 

no  law  on  copyright,  751 

Norway, 

copyright  in,  prior  to  1893... 606 
Literary  and  Musical  Copyright, 

law  of  4th  July,  1893. ..606 

origin  and  extent  of  copyright,  606   . 

translations,  607 

assignment,  607 

piracy,  608 

remedies,  608 

duration,  609 
Artistic  Copyright,  609 

Assignment,  609 

piracy,  610 

duration,  610 
Photographic  Copyright, 

who  and  what  protected,  610 

regulations,  610 

duration  of  copyright,  610 

commissioned  photographs,  611 

penalties,  611 
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Norway— continued. 

Photographic  Copyrich t — continued 

procedure,  611  * 

prescription,  611 
registration  and  deposit,  611,  612 
rights  of  foreigners,  612,  613 

*  Not  Above  bis  Business,'  325 

Notes, 

Newton'*,  to  « Paradise  Lost/  22,  213 

how  far,  constitutes  new  work,  44 

to  the  Bible,  263 

to  statutes,  271 

Lockbart's,  to  Sir  Walter  Scott,  infringed,  174,  note  (a) 

to  non-copyright  works  may  not  be  taken,  172,  173 

Notice, 

of  objection  to  plaintiff's  title,  234,  235,  note  (c) 
does  not  apply  to  County  Courts,  235 
forms  of  particulars,  235,  note 
position  of  defendant  when  not  given,  236 
when  sufficient,  235 
amendment  of,  236 
.  assignee  without,  of  licence  by  assignor,  151 
of  reservation  of  musical  performing  righ's  necessary,  286,  287 
to  terminate  a  joint  adventure,  805,  H  spq. 
to  be  given  to  Commissioners  of  Customs,  196,  197,  198 

form  of,  198,  note  (a) 
by  Universities  of  copies  of  books  to  be  delivered  to  them,  136,  137 
want  of,  before  proceeding,  effect  as  to  costs,  238 
under  Old  Designs  Acts  to  be  given  before  action,  444 

what  insufficient,  445 
no,  need  be  given  under  present  Act,  445 
retailer  only  of  pirated  article  entitled  to,  449 

Novel, 

arrangements,  copyright  in,  34,  172  176, 190 

may  be  dramatized  without  infringement  of  copyright,  321,  et  teq. 

drama  from  copyright,  may  not  be  printed,  or  copies  otherwise  multi- 
plied, 322,  324 

'  It  is  Never  too  Late  to  Mend/  321 

1  Lady  Audley's  Secret/  322 

1  Little  Lord  Fauntleroy,'  324 

author  may  protect,  by  dramatizing  before  publication,  324 
but  not  after  publication,  325 

suggertions  of  Copyright  Commissioners  as  to  dramatization  of,  326, 
note  (6) 

Novelty  :  tee  Originality 

4  Oberon,'  304 

Objection 

to  plaintiff's  title  in  action  :  tee  Notice 

Obnoxious  Publications  :  tee  Immoral  Works  ;  Obscene  Works,  &c. 

Obscene  Works, 

no  copyright  in,  73,  240,  315,  353 

action  cannot  be  maintained  by  printer  for  printing,  783,  note  (b) 
where  part  may  be  recovered,  783,  note  (6) 

1  Observer  (The),'  269 

1  Obvious  Invitation,'  446,  447 

Occupancy, 

right  of  an  author  founded  on,  1 
property  founded  on,  4 
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Offenbach's  Opera,  '  Vert-vert,'  459 

«  Offence," 

meaning  of  word  in  Copyright  Act,  240 

Offices  (Public), 

letters  addressed  to,  54 

Official, 

correspondence :  tee  Letters 
documents  :  tee  Crown  Copyright 
reports:  tee  Reports 

Oil-Cloths, 

copyright  in  designs  applied  to,  414 

Old  Copies, 

common  law  right  to,  22 

'Old  Joe  and  Young  Joe'  (Comedy),  817 

Old  Melody, 

new  words  and  arrangement  to,  298 

•  Old  Mortality/  45 

Omission 

to  print  name  and  abode  of  printer,  241 
to  register,  effect  of,  129,  282 
on  register  of  designs,  484 

Opera  :  tee  alto  Musical  Composition 
infringing  airs  in,  232,  310 
of  the  '  Duenna'  infringed,  278,  note  (6) 

rights  in,  infringed  by  adapting  therefrom  waltzes  and  quadrilles  810 
libretti  to  music  of  non-copyright,  298 
•  Vert-vert,'  by  Offenbach,  457 

Opinion, 

no  copyright  in  an,  158 

Opinions,  Judicial  :  tee  Judgments  ;  Mansfield 

Oral  Lectures  :  tee  Lectures 

Orange  River  Colony, 

now  member  of  Copyright  Union,  523 
no  local  copyright  law,  524 

Oratorios, 

libretti  to  music  of  non-copyright,  298 

1  Orchardist  (The),'  126,  218 

Order 

in  Council  under  International  Copyright  Act,  457,  458 


to  be  published  in  *  London  Gazette,'  460 
of  28th  Nov.,  1887,  Appendix,  c 
of  7th  Mar.,  1898,  Appendix,  cvi 

putting  in  force  Berne  Convention,  465 

under  Foreign  Reprints  Act,  496 

putting  in  force  Additional  Act  of  Paris,  cvi,  Appendix 
Austrian  Treaty,  ex.,  Appendix 

1  Ordered  on  Foreign  Service,'  381 
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Ordinances  op  the  Stationers'  Company  :  tee  Stationers' 
Company 
Long  Parliament,  17 

Origin  (Country  op)  :  tee  Country 

Original  Work, 

every  fair  abridgment  an,  180 

translation  an,  72,  187 
a  book  need  not  be  entirely  an,  to  obtain  copyright,  80,  31 
whether  copyright  may  exist  in  book  not  an,  62 
a  compiler  must  produce  an,  34,  35,  36,  170 
affected  to  some  extent  by  abridgment,  180 

need  not  be  produced  in  action  for  infringement  of   copyright  in 
painting,  402 

Originality, 

legal  definition  of,  170 

how  far  necessary  to  entitle  a  work  to   copyright,  1,  note  (a),  30 

81,62 
want  of,  in  modern  works,  158 
in  result  necessary  in  a  compilation,  170 
degree  of,  necessary  in  dictionaries,  170,  171 
hardly  possible  in  engravings,  345,  346 
in  designs,  414,  et  seq. 

Ornamental  Designs  :  see  Designs 

Osborne  (Dorothy),  Letters  op,  33,  172 

Out  op  Print  :  tee  Books 

Owner  :  tee  Assignee  ;  Author  ;  Proprietor 

Ownership  :  tee  Property 

Oxpord,  University  op  :  tee  Universities 

Paintings  and  Drawings, 

copyright  in,  Part  III.,  Chap.  III., 
term  of,  366 
when  commences,  369 
last  branch  of  fine  arts  protected,  364 
the  claims  of  an  artist  to  copyright  in,  considered,  864 
in  most  European  countries  copyright  in,  exists,  365 
existence  of  copyright  is  a  protection  to  the  purchaser  of  picture,  365 
the  Act  of  25  &  26  Vict.  c.  68... 365 
copyright  in,  lost  if  no  arrangement  at  time  of  first  sale,  366,  367 

unless  work  executed  on  commission,  367 
what  is  a  sale  of,  367,  368 
copyright  in,  at  common  law,  366,  note  (&),  369 

semble,  now  merged  in  statutory  copyright,  369 
reason  for  difficulties  in  construing  sect.  1  of  Fine  Arts  Copyright 

Act,  369 
foreigners,  whether  entitled  to  copyright  in,  869,  370 
commissioned  works,  copyright  vests  in  person  giving  commission, 
367,  369 
executed  abroad,  369 
copyright  conferred  on  persons  resident  within  British  Dominions,  370 

does  not  extend  to  colonies,  370 
who  the  "author  "  of,  370,  371 
copyright  in,  367 

architectural  designs  protected,  366,  note  (c) 
artist  prohibited  from  reproducing  after  sale,  385,  404 
artists'  studies  and  sketches,  403 

replieat,  404 
assignment  of  copyright  in,  377,  378 

when  limited  in  effect,  378 
registration  of  copyright  in,  377,  380,  tt  *eq.  :  tee  alto  Registration 

3  Y 
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Paintings  and  Drawings — continued 
how  to  be  effected,  380 
what  description  to  be  given,  380 
who  to  be  registered,  380 
what  to  be  entered  on  register,  381 
benefit  of  Act  cannot  be  claimed  till  after,  382 
proprietor  may  sue  on  ground  of  breach  of  faith  before,  383 
rectification  of  register,  384,  385 
licences,  379 

sale  of  blocks  for  printing  copies  of,  879 
last  assignment  of  copyright  in,  only  need  be  registered,  384 
infringment  of  copyright  in,  385 
by  the  author,  385 
by  any  other  perron,  885 
by  making  a  copy  of  a  copy,  386 
by  a  photograph  of  a  drawing,  386 
by  drawing  of  a  painting,  386 

in  action,  production  of  original  picture  not  necessary,  402 
suggestions  of  Copyright  Commissioners  as  to,  367 

photographs,  402 
provisions  for  repressing  fraud  in  production  and  sale  of  works  of 

art,  398 
penalties  imposed  as  a  punishment  for  a  criminal  offence,  400 

cannot    be    escaped   by  deed    of  composition   with    creditors, 
400,  401 
copy  of  part,  386,  387 
publication,  what  is,  387 
absence  of  artistic  merit,  when  considered,  388 
the  •  Living  Picture  '  cases,  391-396 
what  is  the  "  design  "  of  a  picture,  396 
remedies  for  infringment  of  copyright  in,  396,  et  *eq. 
damages,  402 
penalties  recoverable,  397 
lump  sum  may  be  awarded,  397 
forfeiture  of  piratical  copies,  401 
ignorance  when  an  excuse  for  piracy,  398 
indecent  pictures,  no  copyright  in,  402 
under  Berne  Convention,  467 

need  not  be  registered  in  England  under  International  Acts,  479 
copyright  in,  does  not  extend  to  colonies,  495,  502,  504 
whether  foreigners  have  copyright  in,  under  Berne  Convention,  in 

British  colonies,  504 
Forms  of  Agreement  relating  to 

memorandum  of  registration  used  at  Stationers'  Hall,  cliii 
agreement  between  artist  and  purchaser  as  to  a  painting  and  the 

copyright  therein,  clxxxiii 
entire  reservation    of   copyright    by    the   author,  where  work 
commissioned,  clxxxi 
where  be  first  sells  non-commissioned  work,  clxxxi 
partial  reservation  of  copyright  by  the  author  when  his  work  has 
been  commissioned,  clxxxii 
where  he  first  sells  his  non-oommissioned  work,  clxxxii 
licence  by  proprietor  of  copyright,  clxxxiii 
conveyance  of  copyright  to  purchaser  on  first  sale,  clxxxi 

Palatine  (Court  op   Chancery   op   County)  op   Lancaster  :  see 
Lancaster 

Pall  Mall  Budget,'  248 

'  Pall  Mall  Gazette/  248 

Pamphlet  :  see  Book 

Pan-American  Convention,  493,  691 
provisions  of,  691 

Pantomime, 

protected,  280,  note  (6) 
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Papkb, 

copyright  in  designs  applied  to,  413 
hangings,  copyright  in  designs  applied  to,  414 

Fapieb  Mache, 

copyright  in  designs  applied  to,  413 

4  Paradise  Lost/  22,  213 

Paragraphs  :  sec  Articles 

Paraguay, 

no  special  copyright  in,  751 

constitution  of  1870  gives  author  property  in  his  work,  751 

copyright  protected  under  Civil  and  Penal  Codes,  751 

Paris, 

purchase  of,  by  Agave,  2 

See  also  Additional  Act  of  Paris 

Parliament, 

ordinance  of  the  Long,  17 

Acts  of  :  see  Statutes 

petition  to,  to  protect  copyright,  20 

Parol, 

assignment  not  sufficient  to  pass  copyright,  144,  317 
licence,  effect  of,  113 

Part, 

there  may  be  copyright  in,  of  work,  98 

infringement  of  copyright  by  copying,  155,  e  seq. 

injunction  as  to,  212-215 

of  compilation,  not  new,  not  proteoted,  36 

a  title  taken,  67,  69 

of  work  published  in  this  country  protected,  98 

publication  of,  not  a  publication  of  the  whole,  89 

of  book  infringed,  cancellation  of,  204,  212,  284 

book  published  in  parts,  127,  128 

of  picture  copied,  386 

Partial 

infringement  of  copyright,  1 55,  et  seq. 
assignment  of  copyright,  146-148 

as  to  registration  of,  147 
See  Divisibility  op  Copyright 

Particulars, 

defendant  roust  give,  of  objection?,  234 

may  be  given  separately  or  with  defence,  235 

what  are  sufficient,  235 

not  required  in  County  Court,  235 

amendment  of,  286 

in  designs  cases,  452 

Partnership, 

not  constituted  between  authors  and    publishers  by  agreement  to 
divide  profits,  810 

Patent, 

no  copyright  in  specifications  of,  37 

Patented, 

statements  in  catalogue  that  articles,  when  not,  81  .note 
articles  may  be  subject  of  design,  413 

Pattern, 

of  sleeve,  not  entitled  to  copyright,  41 
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PATTKBN — continued 

registration  of,  under  Designs  Act,  1842,  not  permissible,  432 
permitted  by  21  k  22  Vict.  c.  70... 432 
when  advisable  so  to  register,  432 
when  not  so,  432,  433 
when  registration  by,  what  protected,  433 
whether  now  by,  alone  permissible,  433 
meaning  of,  430 

Pattern  for  Berlin  Woolwork, 

design  for  a,  not  a  piracy  of  an  engraving,  348 

Payment, 

of  articles  in  magazines  must  be  actually  made  to  vest  copyright,  101 
evidence  of.  must  be  given,  231 

4  Peacemaker  (The),'  402 

*  Peg  Woffington,'  806 

Penalties  :  see  also  Remedies  for  Infringement  of  Copyright 
action  for,  to  be  brought  within  twelve  months,  239,  240,  330 
under  Copyright  (Works  of  Art)  Act,  307 
under  Engraving  Acts,  353 
summary  proceedings  for  recovery  of  penalties  under  Engraving  Acts, 

and  26  i  26  Vict.  c.  68.. .355 
action  for,  under  3  &  4  Will.  IV.  c.  15... 280,  282,  827 

Sculpture  Acts,  362 
for  infringing  copyright  in  a  picture,  397 

lamp  sum  may  be  awarded,  357 
less  than  40s.  may  be  awarded  under  Copyright  (Musical  Compositions) 

Act,  1888...  330 
for  not  delivering  copies  at  the  various  libraries,  186 
for  omission  to  print  name  and  abode  of  printer,  241 
for  wrongfully  using  registration  mark,  449 
for  infringing  copyright  in  designs,  448,  449 
for  importation  of  copies  of  protected  work,  195,  200 
may  be  recovered  under  3  &  4  Will.  IV.  c.  15,  though  assignment  not 

by  deed,  315 
under  25  k  26  Vict.  c.  68,  importing  pirated  copies,  396 

for  sale  of  copies  made  before  registration 

after  registration,  382 
are  imposed  as  punishment  for  criminal 
offence,  400 
cannot  be  escaped  by  executing  composition  deed,  400,  401 :  tee  For- 
feiture ;  Limitation  of  Time 
for  false  mark  under  Designs  Act,  446 

Performance  of  Agreements  :  tee  Agreements  retween  Authors 
and  Publishers;  Specific  Performance 

Performance,  Right  of  :  see  Dramatic  Composition  ;  Representa- 
tions 

Period, 

of  copyright,  see  Term  of  Copyright 
of  limitation,  see  Limitation 

Periodical  Publications  :  see  also  Magazines  ;  Newspapers  ;  Re- 
views 
copyright  in,  99  ct  seq, 

provisions  of  the  Copyright  Bill,  1900,  as  to,  107 
runs  from  publication  of  each  part,  98 
proprietors  of,  entitled  to  copyright  in  articles  in,  800,  note  (c) 
registration  of,  125,  ct  seq. 

the  title  of,  123 

where  intended  only,  65, 123, 124, 125 
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Periodical  Publications  :   see  also  Magazines  ;   Newspapers  ;  Re- 
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articles  in,  to  whom  copyright  belongs,  101,  et  seq. 

alteration  of,  by  editors,  112,  note  (a) 

copied  into  newspapers,  160 

foreign,  252 
publication  in,  equivalent  to  publication  in  book  form,  14 
term  of  copyright  in,  08,  100 

authors  contributing  stories  to,  may  register  first  instalment,  127 
pictorial  supplements  may  be  protected  by  registration  of,  341 
proprietor  of,  must  give  evidence  of  payment  for  articles,  101 
letters  written  to,  53 
editors  of,  may  destroy  letters,  53 

may  not  insert  if  requested  not,  previous  to  publication,  53 

how  far  may  alter  communications,  252,  253,  794,  800 
titles  of,  65,  123 
each  part  of,  a  book,  98 

Perpetuity 

in  copyright,  arguments  for  and  against,  83,  84,  85 
of  Universities,  28 
the  Emperor  Napoleon's  opinion  of  a,  84 
countries  now  enjoying,  85,  note  (a) 

Personal 

copyright,  property,  139 

an  agreement  for  division  of  profits  a,  contract,  801 

*  Persons  aggrieved  '  who,  122,  384,  434 

Peru, 

copyright  regulated  by  law  of  1849... 752 
duration  of  copyright,  752 
posthumous  works,  752 
deposit  of  copy,  752 
penalties  for  infringement,  753 
translations,  753 
rights  of  foreigners,  753 

•  Pestal,'  235 

Peter  Pindar's  Lectures,  76 

Petitions, 

to  parliament  to  protect  copyright,  20 

Philadelphia, 

maps  of,  infringed,  91 

Philippine  Islands, 

effect  of  Spanish- American  War,  775 
no  copyright  protection  in,  778 

Photographs, 

copyright  in,  366 

term  of,  366 

by  whom  may  be  claimed,  369 
who  is  the  "  author  "  of,  371,  et  teq. 
author  the  person  who  takes  the  negative,  371 
registration  of,  377,  380,  et  seq. 

on,  what  description  to  be  given,  381 
when  taken  by  an  employe,  372 
in  whom  copyright  in,  vests,  373,  et  seq. 

does-not  depend  an  ownership  of  negative,  375 

in  person  paying  for  sitting,  377 
of  celebrities,  in  whom  copyright  vests,  377 

benefit  of  25  &  26  Vict.  c.  68,  cannot  be  claimed  until  after  registra- 
tion, 382,  383 
action  only  in  respect  of  offence  committed  after  registration,  383 
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provisions  of  5  &  6  Vict.  c.  45,  as  to  registration  applied  to,  384 
who  is  an  aggrieved  person,  384 
expunging  entry  in  register,  385 
assignment  of  copyright  in,  377,  378 
licence  need  not  be  registered,  379 
supplying  blocks  to  print  copies,  379 
proprietor  of  copyright  may  restrain  publication  in  breach  of  faith,  381 

before  registration,  383 
photographer  may  not  exhibit,  of  customers  in  studio,  373 
are  original  productions,  388 

subject-matter  of,  may  be  photographed  by  others,  388 
infringement  of  copyright  in,  385,  et  $eq. 
penalties  for,  396 
cumulative,  464 

cannot  be  escaped  by  executing  a  composition  with  creditors,  400 
a  criminal  offence,  400 
penalties  inflicted  for  fraudulently  signing  photograph,  398 

selling,  publishing,  or    exhibiting, 

399 
selling  a  copy  or  colourable  imita- 
tion, 399 
lump  sum  may  be  awarded  for  infringement,  397 
ignorance,  when  an  excuse  for  piracy,  398 
penalties   inflicted   for   knowingly  selling  altered   work    of    author 

without  consent,  399 
engravings  may  be  infringed  by,  347,  848 
so  also  may  paintings,  386 
but  not  sculptures,  361 
indecent,  no  copyright  in,  402 
lent  for  particular  purpose  cannot  be  copied,  353 
whether,  designs,  418 

under  International  Copyright  Acts,  467,  note  (c) 
suggestion  of  Copyright  Commissioners  as  to,  384,  note  (d) 
negative  of,  to  whom  belong,  375,  376 
album  for  holding,  not  a  book,  42 

foreign,  need  not  be  registered  in  England  under  International  Copj- 
right  Act,  477 

Pianoforte, 

score  of  an  opera,  copyright  in,  298 

distinction  between  this,  and  original  score,  299 
registration  of  an  arrangement  of  an  opera,  459 
arrangement  of  '  Vert- Vert,'  469 
See  aUo  MUSICAL  COMPOSITION 

Pianolas, 

perforated  rolls  for,  not  infringement  of  musical  copyright,  391 

Pictorial  Postcards,  344 

Picture, 

exhibition  of,  not  a  publication,  15 
engravings  from,  345 

See      aUo      ENGRAVINGS  ;      PAINTINGS      AND      DRAWINGS  ;     PHOTO- 
GRAPHS ;  Illustrations 

Piece  :  tee  Pattern  ;  Registration  ;  Sample 

Pillbox, 

picture  infringed  by  being  copied  on,  396 

Pilgrim's  Progress,*  19 

Piracy, 

no  copyright  in,  33,  note  (a)  :  9ee  Infringement  of  Copyright 

Place, 

first  publication  must  be  on  British  soil,  89,  90 
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native  author  may  be  abroad,  90 

whether  foreign  author  mast  be  within  British  dominions,  91,  et  seq. 

first  performance  of  M8.  play  must  be  in  United  Kingdom,  284,  311 

of  dramatic  entertainment,  288,  289 

liability  of  person  letting,  for  unauthorized  performance,  292,  et  seq. 

of  business  given  in  register  instead  of  abode  under  Copyright  Act, 

1862.. .380 
public,  meaning  of  in  Swiss  Copyright  Act,  650,  note  (a) 

Plagiarism, 

not  necessarily  an  invasion  of  copyright,  153 
not  every  imitation  a  proof  of,  175,  176 

Plan  :  see  also  Arrangement  ;  Map 
not  subject  of  copyright,  42,  190 

Plates, 

purchaser  of,  use  by,  352,  and  note  (6),  379,  380 
engraved  abroad  not  entitled  to  protection,  346 

Play  :  see  Dramatic  Copyright 

Pleading, 

in  cases  of  infringement  of  copyright  in  design,  452 
absence  of  assignment  in  writing  must  be  pleaded,  149,  150 
See  also  Statement  of  Claim  ;  Statement  of  Defence 

Poems, 

copyright  in  collections  of,  33, 164  :  see  Works  of  Literature  and 
Art 

Pope's  and  Swift's  Miscellanies  pirated,  22 

Porcelain, 

copyright  in  designs  applied  to,  413 

Portions  :  see  Part  ;  Pattern  ;  Registration  ;  Sample 

Porto  Rico, 

effects  of  Spanish-American  war,  775 

Spanish  works  published  before  1899  governed  by  Spanish  law,  775 

copyright  in,  now  governed  by  United  States  law,  778 

Portugal, 

Literary  copyright  in,  631 

right  to  publish  a  literary  work,  631 

laws  and  official  decrees,  631 

speeches,  631 

lectures  and  sermons,  631 

duration  of  copyright,  632 

translation,  632 

rights  of  heirs  of  authors,  632 

works  in  collaboration,  632 

anonymous  works,  633 

expropriation,  683 

publisher's  rights  and  obligations,  633 

when  publisher  must  commence  publication,  634 

literary  property  personal,  634 

cannot  be  prescribed,  634 
Dramatic  copyright,  634 

right  of  representation,  634 

what  to  observe  when  work  in  MS.,  634 
Artistic  copyright,  635 

obligations  of  authors,  635 

registration,  635 

piracy,  punishment  for,  636 

publication  of  private  letters  with  consent,  636 

criminal  proceedings,  637 

rights  of  foreigners,  637,  638 
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POSSESSION  :  x<r  OCCUPANCY  ;  PROPERTY 
ideas  not  capable  of  visible,  5 

Postcards,  341 

Posthumous  Works, 

term  of  copyright  in,  85 
under  Berne  Convention,  467 

Post  Office  Directories.  69,  70 

Practice, 

on  applications  for  rectification  of   designs'  register,  435 :   tee  alto 
Procedure 

•  Practice  of  Photography  (The),'  clxxxiv 

Prayer  Book, 

copyright  in  the  Crown,  261,  252 
on  what  ground,  261 
view  taken  in  Ireland,  264 
view  taken  in  England,  264 

Preamble, 

how  far  part  of  statute,  30,  note  (d) 

Precedents  in  Conveyancing  :  tee  Conveyancing  ;  Forms 

Prerogative  Copies:  tee  Crown  Copyright 

Press  :  tee  Newspapers  ;  Periodicals 
restraints  on  ;  removed,  17 
agencies,  protection  of  news  obtained  by,  249,  250 

Presumption, 

of  assignment  of  copyright,  141 

Price  of  Book, 

may  be  fixed  by  publisher  when  not  specified  in  agreement,  798 

Priestley  (Dr.).  case  of,  75 

Principles  :  tee  alto  Rules 

on  which  injunctions  granted,  23,  204,  et  teq. 
on  which  Courts  of  Bquity  act,  50 

in  Scotland  act,  51 
on  which  piracy  of  dictionary  depends,  170 
on  which  translation  of  protected  work  piratical,  187 
by  which  a  piracy  may  be  discovered,  164,  171,  and  note  (c) 

Printer, 

his  name  and  abode  to  be  printed  on  every  book,  242 

newspaper,  241,  242 
name  of,  need  not  appear  on  cards  or  on  articles  in  which  he  deals, 

242 
papers  for  sale  of  estates  or  goods  by 
auction,  242 
prosecutions  of,  for  not  printing  name  to  be  commenced  within  three 

months,  242 
how  to  be  conducted,  242 
when  cannot  maintain  action  against  publishers,  242,  note  (a) 
has  lien  on  books  printed,  800,  note  (c) 
liable  to  action  for  printing  for  "  sale  or  exportation,"  201* 
no  defence  to  action  for  piracy  that  name  of,  not  on  book,  232 
contract  by,  to  print  and  find  paper  not  contract  for  sale  of  goods 

781,  note  (b) 
cannot  plead  want  of  knowledge,  201 
joint  tortfeasor  with  persons  for  whom  printing  is  done,  202 
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cannot  recover  for  printing  work  until  whole  be  completed  and  de- 
livered, 781,  note  (6) 

cannot  maintain  action  for  printing  scandalous  or  obscene  book,  70 
note  (6) 

to  make  annual  returns  as  to  newspapers,  243 

Printing, 

restraints  on,  16 
effect  of,  15 

a  drama  taken  from  a  novel,  322 
what,  equivalent  to  priming,  323,  824 

or  "Otherwise  multiplying"  meaning  of  in  Copyright  Act,  1842. ..324 
printer  not,  name  and  residence  in  any  book,  241,  242 

Prints  :  see  Engravings 
a  collection  of,  a  book,  38 

Private,  * 

letters,  copyright  in,  46 

distinction  between  commercial  and,  47 

Cicero's  opinion  on  the  publication  of,  51 

when  the  publication  of;  permitted,  52 

not  permitted,  52 

principles  on  which  publication  prevented  in  Scotland,  53 

ground  on  which  Court  of  Chancery  will  prevent  publication  of,  51 

what  is  a  publication  of,  53 

written  by  one  person  for  another,  53 
circulation  not  a  publication,  13 
distribution  of  copies  deemed  a  publication,  87,  88 
distribution  an  infringement  of  copyright,  191, 192,  201 
distribution  among  pupils  by  a  system  of  bookkeeping,  88 
theatricals,  290,  et  seq. 

Privy  Council, 

may  license  the  publication  of  any  book,  86 

Probability  of  Injury, 
to  be  shown,  216,  note  (a) 

Procedure, 

matters  of,  in  actions  for  infringement,  227,  et  teq. 

on  applications  for  rectification  of  designs  register  435 

See  also  Remedies  for  Infringement  of  Copyright 

Proceedings  :  see  Remedies  for  Infringement  of  Copyright  ; 
Action  for  Damages  ;  Injunctions 

Process  of  Manufacture, 

not  registrable  as  a  design,  410 

Proclamation  of  the  Star  Chamber  in  1623...  16 

Production, 

the  essential  principle  of  one  source  of  property,  3 

of  original  picture  not  necessary  in  action  for  infringement,  402 

See  also  Property 

Profane  Publications:  see  Blasphemous  Publications 

Profits, 

arising  from  recital  of  works,  2 
account  of  :  see  Account 
due  to  author,  780 
agreements  for  division  of,  801 

not  assignable,  801 

create  a  joint  adventure,  805 

terminable  by  notice,  805,  et  seq. 
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Prohibitions  :  ue  Customs  Consolidation  Act 

Proof:  sec  Evidence 

Property, 

how  originally  adjusted,  3 
copyright  a  distinguishable,  3,  4 

personal,  139 
in  literary  compositions,  3,  140 

does  not  pass  by  publication,  14 
definition  of,  3,  5 
rights  of,  must  be  instituted  before  violation,  3  m 

alone  protected  by  Courts  of  Equity,  50 
in  the  order  of  words  a  mental  abstraction,  4,  5 
in  a  stream  of  water,  5 
in  private  and  commercial  letters,  46,  tt  taj. 
in  the  paper  on  which  letters  written,  47,  and  note  (6) 
in  lectures,  15 
in  the  Bible,  262 

production  the  principle  of  one  source  of,  3 
value  of,  in  musical  composition,  276,  note  (c) 
considered  as  the  right  to  profits  of  work,  73 

publish  or  withhold,  83 
no,  in  works  of  libellous,  immoral,  or  obscene  nature,  73 

Proprietary  Rights, 

ideas  not  the  subject  of,  5 

Proprietors  :  tee  also  Authors  ;  Publishers 
of  copyright,  who,  141 

of  copyright  may  be  registered  as  trustees  for  other?,  117 
copyright  of  articles  in,  of  periodicals,  101,  ct  teq. 
need  not  publish  work  bought  of  author,  793 
to  what  extent  may  delay  publication,  794 
alterations  by,  of  author's  work,  794,  et  vcq. 
of  periodicals,  right  to  publish  articles,  99,  et  teg. 
of  paintings,  &c,  367,  368 
of  photographs,  371,  et  $eq. 
of  newspapers,  243 

what  alterations  may  make  in  articles,  794 
"representative,"  243 
of  place  of  dramatic  entertainment,  292 

how    far   liable    if    copyright   song    sung  without    permission, 
292,  293 

presumption  of  permission,  293 

provisions  of  Copyright  (Musical Compositions)  Act,  1888... 294 
how  far  can,  of  periodicals  interfere  with  editor,  800 
where,  name  part  of  title,  794,  795 

Prospective  Copyright, 

none  in  newspaper,  244,  245 

Protection 

obtained  by  the  Universities,  28 

registration  of  sample  :  sec  Designs  ;  Registration 

Proverbs, 

copyright  in  collections  of,  36 

Provisional  Registration  of  Designs  :  tee  alto  Sculpture 
at  an  end,  453 
exceptions,  453 
rules  as  to,  453 
of  articles  exhibited,  453 

Pseudonymous  Works  :  see  Anonymous  Works 


INDEX.    •  CClxV 

Public 

speeches,  31 

offices,  letters  addressed  to,  54 

documents,  copyright  in,  99 

publication  of,  may  be  prevented  by  Government,  54 
place,  meaning  of  in  Swiss  Copyright  Act,  650,  note  (a) 
libraries  :  see  British  Museum  ;  Universities 
performance  :  see  Dramatic  Compositions  ;  Representation 
reading  :  see  Lectures 

'  Public  Correspondent  (The),'  65 

Public  Delivery  of  Lecture  :  see  Lectures 

Publication, 

what  is  a,  13,  87 

what  not,  13,  87 

in  what  way  works  originally  published,  2 

Common  Law  right  to  first,  5,  13,  141 

statutes  do  not  affect  right  of  author  before,  8 

author  may  prevent,  7,  note  (a),  8 

effect  of,  15 

unlimited  right  of,  84 
what  passes  by,  15 
of  private  letters,  48,  et  seq. 
of  letters  not  permitted  for  the  purpose  of  representing  that  to  be  true 

which  has  been  admitted  to  be  false,  52 
of  letters  sent  to  newspapers,  53  % 

government  offices,  54 
in  magazine  equivalent  to,  in  book  form,  89,  note  (a) 
of  articles  in  reviews,  Ac.,  99 
of  part  not  a  publication  of  the  whole,  89 
deposit  of  copies  a  condition  of,  136,  note  (a) 
of  the  Bible  :  see  Bible 
of  separate  books  of  the  Bible,  263 
of  translations  of  the  Bible,  263 
of  statutes,  266  :  see  Crown  Copyright 
of  reports  in  courts  of  justice,  268,  269  - 

during  trials,  269 
of  ex  parte  statements  upon  coroner's  inquest,  270 
of  head  notes  :  see  Head  Notes 
of  newspapers  when  copyright  attached,  63 
of  a  series  of  parts,  99 
copyright  runs  from,  of  each  part,  98 
of  books  by  order  of  Privy  Council,  86 
of  a  design,  407,  note  (<i),  424 
of  a  temporary  character,  209,  210 
separate  may  be  reserved,  101, 103 
by  recital,  2 
by  writing,  2 

by  executors,  139,  note  (c) 

gratuitous  circulation  not  necessarily  a,  13,  87,  191,  192 
licence  to  publish,  effect  of,  113 

private  distribution  of  lithographic  copies  deemed  a,  88,  191 
presentation  of  copies  not  a,  87 
repeating  from  memory  not  a,  87 
public  exhibition  of  sculpture  a,  359 

a  picture  not  a,  387 
must  be  first  on  British  soil,  89,  90 
first  in  this  country  by  foreigner,  91 
simultaneous  abroad  and  in  this  country,  89 
effect  of,  of  portion  here,  98,  99 

date  of  first,  must  be  stated  in  the  registry  book,  115,  119 
date  of,  of  3rd  edition  not  sufficient,  131 
before,  no  copyright  acquired  by  registration,  123 
representation  of  dramatic  piece  formerly  not  a,  87  278 

now  a,  87,  note  (d),  278 
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in  this  country  of  dramatic  piece  or  musical  compobition  as  a  book 

before  representation,  effect  of,  279,  281 
representation  of  dramatic  piece  a,  under  American  law,  278 

abroad,  effect  of,  283,  618 
whether  copyright   in  dramatic  piece  governed  by  representation 

or,  284 
no  copyright  in  libellous,  immoral,  or  obscene,  73 

irreligious,  76 
the  use  of  letters  as  evidence  in  court  is  not,  87,  note  (c) 
date  of  engraving,  to  be  on  print,  339 
what  is,  340 
to  be  on  sculpture,  358,  359 
what  is,  359 
design  mutt  not  have  been  previously  published  in  United  Kingdom,  424 
disclosure  to  con6dential  agent,  not,  424 
when  disclosure  amounts  to,  424 
registration  not,  424 

contract  as  to,  of  unlawful  book,  invalid,  783,  note  (6) 
until  actual,  court  will  not  interfere,  786 
agreement  as  to  style  of,  798 


Publishers, 

when  copyright  in  articles  contributed  to  periodicals  vests  in    101, 
et  seq. 

light  in  which,  regard  compositions,  779 

arrangements  between  author  and,  779 

construction  of  agreements  between  authors  and,  781 

contracts  between  authors  and  governed  by  ordinary  rules  of  law  as 
to  contracts,  781 

must  be  in  writing  if  not  to  be  performed  within  a  year,  781 

may  bring  action  against  author  for  not  supplying  work,  782 

should  work  be  stopped,  must  pay  author  for  work  done,  783 

payment  to  representative  of  author,  783 

agreement  between  editor  and,  not  to  alter  title  of  journal,  i791, 
note  (6) 

breach  by,  of  publishing  agreement,  785,  790 

agreement  for  division  of  profits,  personal,  801 

the  benefit  of  the  right  to  publish  not  transferable,  802,  803 

not  even  whether  the  author    re- 
ceives a  royalty,  803 
otherwise  when  he  receives  a  sum 

down,  803 
application  of  principle  to  limited 
company,  805 

agreement  for  division  of  profits  a  joint  adventure,  805 

terminable  by  notice,  805,  809 

agreement  not  to  sell  under  a  certain  price,  809 

agreement  as  to  style  of  publication,  798 

ordinary  agreements  between  authors  and,  not  a  partnership,  810 

construction  of  the  word  "  edition,"  810 

right  of,  to  sell  copies  on  hand  prior  to  expiration  of  his  limited  copy- 
right, 810 

accounts  between  authors  and,  816 

copyright  in,  when  tbey  employ  and  pay  editor,  800,  no*  e  (c) 

of  piratical  work  not  liable  unless  guilty  knowledge  brought  home  to 
them,  200,  201 

injunction  may  be  obtained  against  seller  though  plaintiff  has  not 
proceeded  against,  227 

full  name  of,  must  be  registered,  117 

original,  must  be  registered,  118 

may  register  under  firm's  name,  118 

of  newspapers  :  itc  Newspapers 

no  specific  performance  of  agreement  to  write  book,  783 

nor  of  agreement  to  publish,  785 

an  author  may  bind  himself  not  to  write  upon  a  particular  subject,  785 
but  Court  will  not  interfere  until  actual  publication,  786 
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Pub  LISH  b  RS— continued 

when  not  contrary  to  agreement  with,  author  may  publish  continua- 
tion of  his  work,  787 

'  The  Edinburgh  Philosophical  Journal,'  787 

1  London  Journal/  787 

1  London  Society/  788 
as  to  alteration  by,  of  author's  work,  790 

lien  on  the  copyright  for  disbursement*,  793,  note  (a) 
when  agreement  is  for  a  specified  number  of  copies,  79& 
after  purchase  of  copyright  by,  author  cannot  reproduce  matter  in  any 

other  book,  799 
not  bound  to  publish  a  second  edition,  799 
as  to  accounts  of,  816 
effect  of  bankruptcy  of,  803 

where  author  entitled  to  share  profits,  815 
alterations  by,  of  author's  work,  790,  794 
where  no  agreement,  need  not  publish  a  work  bought,  793 
to  what  extent  may  delay  publication  of  periodical  work,  793 
qwere,  whether  copyright  vests  in,  when  articles  written  by  persons 
employed  and  paid  by  editor,  800,  note  (c) 

See  also  AGREEMENTS  BETWEEN  AUTHORS  AND  PUBLISHERS 

Puffendorp,  cited,  3 

4  Punch/  68, 167,  215 

Quantum, 

little  criterion  of  piracy,  156 

in  trifling  cases  injunction  not  issued,  211,  305,  449 

Queen  Victoria  :  see  Prince  Albert's  Case,  8,  et  seq. 

Queensland, 

copyright  laws  in,  511 

Quotations, 

copyright  in,  34 

to  what  extent  may  be  made  in  encyclopaedias,  165 

selected  by  another  may  not  be  appropriated,  172,  173,  174,  note  (a) 

quantity  of,  but  slight  criterion,  156 

when  amount  to  piracy,  154,  et  seq. 

See  also  Fair  Quotation  :  Reviews 

Racing  Tips, 

no  copyright  in,  41,  153,  250 

1  Railway  Station/  Picture  of,  by  Frith,  400 

•  Railway  Times  (The)/  160 

Railway  Time  Tables, 
copyright  in,  41 

infringement  of,  168 

«  Rasselas  '  (Dr.  Johnson's),  abridged,  181 

Reade's  •  Never  to  Late  to  Mend/  26 

*  Peg  Woffington/  806 

*  Christie  Johnstone/  807 
'A  Hero  and  a  Martyr/  248 

Reason  Why/  168 

Receipts, 

copyright  in  arrangement  of,  35 

no  copyright  in  simple  collection  of,  35 

whether,  for  purchase-money  will  operate  as  an  assignment,  141, 144 
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Receiver  of  Letter, 
property  in  paper,  47 
not  permitted  to  publish  it,  46,  efstq. 

Recipe, 

copied  from  book  on  another  subject,  157 

Recitation, 

of  published  copyright  work  not  a  piracy,  1 88,  note  (a),  297 
of  unpublished  work,  297 

Recovery, 

of  pirated  copies,  202,  st  seq. 

printed  before  registration,  203,  204 
See  also  Delivery 

Rectification, 

of  Customs*  lists,  199 

Rectification  of  Register, 
Literary  Copyright, 

entry  must  be  clearly  false,  121 

express  application  must  be  made,  121,  note  (d) 

who  has  right  to  have  entry  expunged,  122 

appeal  from  order  expunging  entry,  123 

procedure,  228 
Artistic  Copyright, 

who  is  aggrieved  person,  384 
Copyright  in  Designs,  433,  et  seq. 

no  power  to  enter  omitted  registration,  434 

who  is  aggrieved  person,  434 

substitution  of  name  of  true  proprietor,  434 

comptroller  may  rectify  when  proprietor  changes  name,  435 

procedure,  435 

burden  of  proof,  435 

Re-delivery  of  Lecture  :  see  Lectures 

Registered, 

word  to  be  attached  to  every  article  under  Designs  Act,  436-440 

stating  in  catalogue  articles  to  be,  when  not,  81,  note  (a) 

correct  titles  must  be,  119 

articles  falsely  described  as,  193,  440 

word  need  not  now  be  marked  on  sculpture,  361 

Registration, 

Literary  Copyright,  Part  I.  Chap,  iv., 
object  of,  114 

only  legal  of  a  work  actually  composed,  123 
certificate  of,  primd  facie  proof  of  proprietorship,  115,  126 
of  title  of  intended  work,  123,  et  seq. 
of  copyright,  114,  et  seq. 
effect  of  neglect  of,  114,  115,  129, 130 
must  be  accurate  to  support  action,  115, 119 

full  name  of  person,  116 

but  sufficient  to  enter  first  publication  under  name  of  firm, 
118 

of  first  date  of  publication  must  be  given,  118, 119 

place  of  residence,  120 

abode  of  assignee,  120,  121 

expunging  or  varying  entry,  121,  122,  123 
name  of  first  publisher  who  registered  not  sufficient,  118 
correct  title,  119 

parties  registering  must  be  owners  of  copyright  at  time  of,  117, 123 
issue  of  writ  same  day  as,  but  after,  valid,  130,  227 
assignee  must  register,  121 
what  to  be  entered  on  register,  115 
proprietor  may  be  registered  as  trustee  for  another,  117 
name  of  actual  proprietor  sufficient,  118 
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Registration— continued 

Literary  Copyright,  Part  I.  Chap,  iv.— continued 

of  third  edition  where  first  and  second  not  registered,  131 

date  of,  of  third  edition  only  given,  131 

of  hooks  published  in  parts,  127,  128 

defect  in,  effect  of  in  plaintiff's  evidence,  236 

who  has  a  right  to  have  entry  expunged,  122 

condition  of  work  to  secure  sufficiency  of,  123 

of  the  first  number  of  periodical  sufficient,  126 

not  necessary  of  the  particular  part  in  which  article  infringed 

appearing,  127,  128 
infringing  copies  printed  before  registration  may  be  recovered,  203, 

204 
a  condition  precedent  to  sue  under  5  ft  6  Vict.  o.  45  .  .  129 
of  new  editions,  131 
of  maps,  132-135 
of  partial  assignment,  147, 151 
of  assignment  for  certain  number  of  years,  148 

of  certain  number  of  copies  or  editions,  148 
of  share  in  copyright,  151 
of  newspapers,  244,  246 
points  as  to,  of  newspapers,  246,  247 
difference  between,  under  Copyright  Acts  and,  under  Newspaper 

Acts,  248 
mortgage  of  share  in  newspaper  does  not  require,  255 
of  periodicals,  126,  tt  *eq. 
of  university  copyright,  275 

suggestions  of  Copyright  Commissioners  as  to,  138 
Musical  and  Dramatic  Copyright, 
dramatic  pieces,  282 

omission  to  register  does  not  affect  performing  right,  282 
assignment  of  the  right  of  representation,  315 

not  necessary  were  expressly  assigned,  316,  317 

necessary  where  intended  to  pass  by  assignment  of  copyright, 

815 
proprietor  of  " performing  rights"  may  sue  without,  130, 
note  (c),  282 
Engraving*,  Prints,  and  Lithograph*, 
no,  necessary,  339 
'  Sculpture  and  Model*, 

not  now  necessary,  361 
Fainting*,  Drawings,  and  Photograph*, 
provisions  as  to,  of,  380,  et  *eq. 
who  to  be  registered,  380 
description  of  work,  380 
what  to  be  entered  in  register,  381 

benefit  of  copyright  cannot  be  claimed  before  registration,  382 
not  necessary  in  cases  cf  breach  of  faith,  383 
rectification  of  register,  384 

damages,  but  not  penalties,  in  respect  of  copies  made  before  re- 
gistration, 382 
of  intermediate  assignments  not  necessary  if  last  assignment  be 

entered,  383 
suggestions  of  Copyright  Commissioners  as  to,  384,  note  {d) 
Design*, 

only  registered  proprietor  may  sue,  450 

design  merely  protected  by,  410 

subject  must  not  be  an  article  of  manufacture,  410 

of  a  picture  of  a  basket,  410 

of  a  table  lamp  shade,  411 

of  a  kitchen  range  fire  door,  411 

by,  a  patented  mechanical  contrivance  may  be  protected  so  far  as 

design  concerned,  413 
classification  for  purposes  of,  413 
must  be  new  or  original,  414 
original  combination  may  be  registered,  415 

"The  Honeycomb  Pattern,,•  416 
what  not  an  original  combination,  416 
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REG  J  STHATION— continued 
Designs — continued 

combination  for,  must  be  one  design  and  not  a  multiplicity,  417 

shape  of  body  of  four-wheel  dog  cart  rejected,  416,  note  (6) 

of  design  of  a  shawl,  417 

of  a  red -coloured  border  on  a  body  of  yellow  chamois-leather 

cloth,  417 
not  new,  if  similar  design  previously  published,  418 
copy  of  photograph  of   well-known  public  character  not  a  new 
design,  418 
case  not  followed,  418 
photograph  of  Westminster  Abbey  applied  to  a  spoor,  418 
rule  as  to  what  is  a  proper  subject  of,  414 
design  for  a  scarf  or  tie  not  capable  of,  not  being  sufficiently 

original,  415 
of  design  already  registered  in  one  class  420 

for  a  particular  purpose,  for  a  different  purpose,  421 
of  design  for  a  fairy  lamp  shade,  422 
alterations  in  old  design,  423 
for  coffin  plates,  423 
whether  equivalent  to  publication,  424 
who  entitled  to  register,  426,  427 

when  work  executed  for  another,  426 
person  entitled  to  limited  interest,  427 
body  corporate,  427 
register  book,  425 

what  to  be  entered  therein,  425 
to  be  primd  facie  evidence,  425 
notice  of  trusts  not  to  be  entered,  425 

but  this  not  to  apply  to  simple  trusts,  425 
comptroller  may  refuse  to  register  in  what  cases,  425 
register  to  be  open  to  inspection,  425 
certified  copies  of  entries  to  be  given,  426 
false  entries,  426 
official  searches  in  register,  426 
rectification  of  register,  433  :  see  Rectification 
who  may  apply  for,  434 
costs  of,  433 

notice  of,  to  be  given  to  comptroller,  435 
jurisdiction  of  Scotch  and  Irish  Courts,  435 
burden  of  proof  on  applications  for,  435 
how  notices  to  be  sent,  427 
foreigners  may  register,  427,  note  (d) 
of  application  to  register,  426 
fees  to  be  paid,  clx,  clxvii 
what  to  accompany,  430 
applicant  must   state  whether  for  pattern,  shape,  or  configure 

Hon,  430 
certificate  of,  430 
applicant  must  be  heard  before  adverse  decision  given,  431 

right  of  appeal,  431 
statement  of  nature  of  design  to  be  made  on,  428 
when  in  more  than  one  class  extra  fee,  428 
when  advisable  to  register  in  more  than  one  class,  428 
correction  of  clerical  errors  in  register,  429 
letter  from  comptroller  giving  result  of  search  not  evidence  of, 

426,  note  {b) 
by  pattern  not  permitted  by  Designs  Act,  1842... 432 

permitted  by  21  &  22  Vict.  o.  70...432 
specimens  may  be  furnished  instead  of  copies  under  Patents, 

Designs,  and  Trade  Marks  Act,  1883. ..432 
when  advisable  to  register  by  specimen,  432 

when  not,  432 
doubtful  when,  by  specimen  alone  can  be  now  effected,  433 
as  to  registration  mark  :  see  Masking 
registration  of  transfer,  442 

request  for,  442 

how  and  by  whom  to  be  made,  442 

what  to  be  accompanied  by  442 
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Registration— continued 
Design*— continued 

provisional,  under  13  &  14  Vict.  o.  104... 453 
now  abolished,  453 
exceptions,  453 
exhibition  designs  provisionally  registered  not  to  prevent  future 

registration,  453 
penalty  for  wrongfully  describing  design  as  registered,  449 
'    Under  International  Copyright  Act*, 

under  the  7  ft  8  Vict.  c.  12. ..458,  459 

mode  of  entry,  459 
no  longer  necessary  under  Act  of  1886,.. 460,  note  (a),  467,  476, 

et  seq. 
colonial  authors  need  not  register  in  United  Kingdom  if  registra- 
tion provided  for  in  colony,  501,  505 
In  Foreign  Countries :  tee  PARTICULAR  COUNTRY 
see  also  PROVISIONAL  REGISTRATION 

Registry,  Book  of, 

provided  under  the  5  &  6  Vict.  c.  45. ..114, 115 
open  to  inspection,  114 
certificate  of  entry  in,  114 
stamp  on,  114,  note  (c) 
varying  or  expunging  entry  in,  121, 122 
assignment  by  entry  in,  144 
making  false  entry  in,  of  Designs,  506 :  see  also  Registration 

Rehearsal, 

restraining  publication  of  plot  of  play  in,  13  > 

Religion, 

no  copyright  in  works  against  the  Christian,  76,  et  seq. 

Remedies  for  Infringement  of  Copyright, 
for  violation  of  common  law  rights,  6,  7 
for  unlicensed  publication  of  MS.,  7 
since  Judicature  Act,  200 

plaintiff  may  pursue,  in  either  Chancery  or  King's  Bench  Divisions,  200 
Literary  Copyright, 

penalties  and  forfeitures  imposed  by  Statute  of  Anne,  21 
penalties  for  importation,  194,  et  seq.t  200 
action  for  damages,  201,  202 
persons  liable,  201,  202 
gratuitous  distribution,  201 
measure  of  damages,  202 
recovery  of  pirated  copies,  202-204 
measure  of  damages,  203 
common  law  right  to,  203 
where  portion  only  piratical,  204 
injunctions  against,  204,  et  seq. 

advantages  of  remedy  by,  204,  223 
interlocutory,  when  granted,  205 

distinction  between,  and  perpetual,  205 
equitable  title  will  support,  206,  207 
in  what  cases  granted,  208 

refused,  210,  et  seq. 
where  publication  is  of  a  temporary  character,  209 
where  portion  only  piratical,  212-215 
against  similarity  of  appearance,  215 
statutory  limitation  does  not  apply  to  actions  for,  219 
due  diligence  to  be  observed  in  obtaining,  217-222 
not  necessary  to  show  damage,  223 
account  of  profits,  224,  et  seq. 

discovery  for  purposes  of,  224,  225 
no  account  if  case  for  injunction  fails,  225 
booksellers  must  account  for  commissions  on  sales  of  pirated 
works,  226 
procedure  in  actions  for  piracy,  227,  et  seq. 

3  z 
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Remedies  fob  I  nfein  cement  op  Copybioht— continued 
Dramatic  and  Musical  Copyright, 

under  3  A  4  Will-  IV.  c.  15,  and  6  A  6  Vict.  c.  45... 327 

costs,  327 
damage  need  not  be  proved,  328 
knowledge  need  not  be  proved,  330 
interrogatories  may  be  delivered,  328 
suggestions  of  Copyright  Commissioners,  329 
nominal  damages  may  be  given  in  care  of  musical  composition, 

330 
no  discretion  as  to  penalty  in  case  of  dramatic  composition,  830 
against  hawkers  under  Musical  (Summary  Proceedings)  Act,  331 
Engraving*,  Print*,  and  Lithograph s, 
what  plaintiff  entitled  to  claim,  353 
penalties,  353 
damages,  354 
mere  vendor  can  plead  ignorance  in  action  for  penalties,  but  not 

for  damage,  354 
limitation  of  time  as  to  actions  for,  854 
summary  proceedings  for  recovery  of  penalties,  354 
in  England  and  Ireland,  354 
in  Scotland,  355 
evidence  on  behalf  of  plaintiff,  355 
not  necessary  to  produce  plate,  355 
Sculpture  and  Bum*,  362 
Paintings,  Drawings,  and  Photographs, 
penalties  recoverable,  397 

lump  sum  may  be  awarded,  397 
ignorance  when  an  excuse,  398 
fraudulently  signing,  398 

selling,  publishing,  or  exhibiting  same,  399 
selling  any  copy  or  colourable  imitation,  399 
knowingly  selling  work  having  altered  it  without  author's  con- 
sent, 399 
penalties  imposed  as  punishment  for  a  criminal  offence,  400 

cannot  be  escaped  by  a  composition  deed,  401 
damages,  402 

importing  piratical  copies,  896 
injunction,  396 
Designs, 

remedy  under  Patents,  Designs,  and  Trade  Marks  Acts,  448 
infringer  not  entitled  to  notice  before  action,  449 
penalty  for  wrongfully  describing  design  as  registered,  449 
proceedings  in  Isle  of  Man,  450 
in  what  courts  proceedings  may  be  taken,  450 
right  to  sue  in  registered  proprietor  only,  450 
burden  of  proof,  451 

no  provisions  for  delivering  up  of  pirated  designs,  451 
pleading,  452 
evidence,  452 
as  to  costs,  453 

in  action  under  58th  section  interrogatories  cannot  be  adminis- 
tered, 452 
International  Copyright, 

provisions  of  British  Copyright  Acts  extended  to,  460 
10th  section  of  Act  of  1844. ..460 

not  complete  enumeration  of  remedies,  461 
owner  of  British  oopy right  may  prevent  owner  of  international 
right  importing,  461 
effect  of  this  decision,  462 
under  Berne  Convention,  469 

owner  of  foreign  right  cannot  proceed  for  infringement  abroad  in 
British  courts,  471 

Repetitions  :  see  Replicas 

Replicas, 

whether  artist  having  sold  picture  may  make,  of  it,  367,  404 
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Report    op    Royal    Copyright     Commissioners  :    zee    Copyright 
Commissioners 

Reporters, 

copyright  in  their  reports,  31,  32,  249 
may  not  publish  private  lectures,  56 

Reports, 

passages  may  be  selected  from,  60 

to  what  extent  cases  may  be  taken  bodily,  163 

bead-notes  of,  60,  185 

descriptive,  copyright  in,  249 

of  speeches,  copyright  in,  30,  et  seq.t  58 

infringement  of,  158 
publication  of,  in  Courts  of  Justice,  270 
of  ex  parte  statement  on  a  coroner's  inquest,  270 
violation  of  the  copyright  in,  158, 185,  186 
official,  belong  to  the  Government,  54,  266 
mining :  ace  Mining 

'  Repository  op  Arts,  Manufacture,  and  Agriculture,'  71 

Representation, 

of  dramatic  pieces,  148,  276 

what  is,  within  the  meaning  of  the  Acts,  304 

equivalent  to  publication,  278 

even  under  International  Copyright  Acts,  311 

not  formerly  so,  278 
publication  as  book  before,  effect  of,  281 
period  from  which  copyright  dates,  288 
at  place  of  dramatic  entertainment,  288 
in  the  room  of  a  hospital,  290 
in  a  nursery  by  children,  290 
in  a  drawing-room,  290 
for  charitable  object,  291 
oral  consent  to,  not  sufficient,  287,  288 
how  far  taking  money  at  the  door  affects  the  question  of  public  or 

private,  290,  291 
who  those  who  cause,  292,  293 
right  of,  of  dramatic  pieces  in  MS.,  283 

when  commences,  288 

registration  not  necessary,  130 

lost  by  previous  publication,  281 
whether  copyright  in  MS.  governed  by,  or  publication,  284 

right  of,  of  MS.  lost  by  publication  in  print,  283 
how  the  Common  Law  right  of,  of  MS.  lost.,  283 
what  is  a  private  performance,  290,  et  $eq. 
«•  wilfully  "  causing  or  permitting,  294,  295 
of  drama  taken  from  novel  not  an  infringement,  34,  note  (6) 

otherwise  if  printed,  322 
assignment  of  right  of,  815 

must  be  in  writing,  317 
right  of,  does  not  pass  by  assignment  of  copyright  with  registration,  315 
partial,  148,  and  see  note  (a) 
express  assignment  of,  need  not  be  registered,  317 
no  assignment  necessary  where  work  executed  for  another,  319. 
effect  of  assignment  of  right  of,  in  London,  331 
penalties  for  infringement  violated  only  in  those  taking  part  in  it,  292 
suggestion  of  the  Copyright  Commissioners  as  to  the  right  of,  285 
of  musical  composition,  how  retained  by  proprietor,  286 

failure  to  print  notice  of  reserve,  285 
effect  of,  287 

Reprinting, 

invasion  of  copyright  by,  the  whole,  155 

a  part,  155,  et  scq. 
in  colonies  :  see  Foreign  Reprints  Act 
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Reprints, 

how  far  copyright  in,  132 

Republication  of  Books,  by  order  of  Privy  Council,  86 

Request  :  tee  Statement, 
to  transfer  design,  442 

by  whom  to  be  made,  442 

Requisites  for  Securing:  Copyright  :  tee  Registration 

Resemblance  between  Works, 
not  amounting  to  piracy,  175, 176 
amounting  to  substantial  identity  teat  of  piracy,  178 
in  general  appearance,  215,  216 
See  Originality  ;  Similarity 

Reservation, 

of  copyright  in  paintings,  366,  367 

of  separate  publication  of  articles  written  for  periodicals,  100, 103, 106 

of  right  of  publicly  performing  musical  compositions,  notice  of,  286 

whether  sufficient  in  foreign  language,  287,  note  (o) 
form  for  entire,  of  copyright  under  the  25  ft  26  Vict,  c  68...clxxxi 
partial,  of  copyright  under  the  26  ft  27  Vict.  c.  68...clxxxi 

Residence, 

proprietor's  place  of,  must  be  entered  in  registry  book,  115, 120 

abroad  by  Englishmen  does  not  affect  copyright,  90,  91 

as  to  necessity  for,  in  British  dominions  for  alien  to  obtain  copyright 

here,  92,  et  teq. 
meaning  of,  in  United  States,  768 
as  to  the,  of  an  assignee,  120, 121 
not  now  necessary  in  United  States  to  obtain  copyright,  770 

Restraints  on  Press  removed,  17 

Restrictions 

on  importation  of  pirated  oopies,  194,  et  teq.,  200 
contained  in  Customs  Consolidated  Act,  1876..  196 

Retrospective  Operation. 

of  Berne  Convention,  482,  et  teq. 
none,  of  Chace  Act,  770,  note  (a) 

Returns, 

annual,  to  be  made  as  to  newspapers,  243 

Reviews  :  tee  Periodical  Publications 
copyright  in  articles  written  for,  99,  et  teq. 
when,  are  invasions  of  copyright,  160 
registration  of  title  of,  125 
extracting  whole  stories  for,  160 

Revised  Edition  :  tee  Editions 

Reward  due  to  an  Author,  780,  781 

Right  :  tee  alto  Property 
of  action  :  tee  Actions 
of  author  in  his  works  before  publication,  7,  note  (a),  8,  13 

early  decisions  in  Scotland,  24,  note  (a) 
of  property,  3,  5 
of  assignor  to  sell  copies  of  books  after  assignment,  150,  813 

but  not  an  exclusive  right,  813 
ideas  not  the  subject  of  proprietary,  5 
of  separate  publication,  100,  103, 106 
of  proprietor  of  foreign  designs,  454 
colonial  designs,  454 
of  author  on  bankruptcy  of  publisher,  815 
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Boad  Book, 

infringement  of  copyright  in,  85 

in  compiling,  milestones  must  be  counted,  166 

(  Roll-Call  (The)/  121,  note  (c),  365,  note  (b) 

Roscius's,  the  Player,  Purchase  pbom  Terence,  2 

Rosebeby  (Lord),  speeches  of,  31,  32 

ROUMANIA, 

Press  Law  of  1862  still  in  force,  671 

dramatic  compositions,  672 

translations,  672 

penalties  for  piracy,  672 

duration,  672 

newspapers,  672 

penalties  for  importation,  673 

formalities  673 

registration,  673 

rights  of  foreigners,  674 

Routledgk  v.  Low  (case  of),  94,  et  seq. 

Royal  Copyright  Commissioners  :.  see  Copyright  Commissioners 

Royalties, 

as  to  payment  of,  to  author  on  bankruptcy  of  publisher,  815 

Rule 

by  which  a  piracy  judged,  154, 171,  note  (c) 

Rules 

Designs  Rules,  Appendix  (F). 

Russell's  Song,  *  The  Ship  on  Fire,'  288 

Russia, 

Literary  Copyright  i*,  661 

what  protected,  661 

duration,  661 

translations,  661,  and  note  (ft) 

registration,  661 

assignment,  661 

remedies  of  author  against  piracy,  662 

penalties,  662 
Dramatic  and  Musical  Work*,  662 
Artistic  Copyright,  662 

what  protected,  662 

assignment,  663 

registration,  663 

rights  of  foreigners,  663 
See  Finland 

Sales  :  see  also  Assignments 

of  copyright  by  the  Universities,  274 

warranty  on,  799 
may  be  made  by  letter,  145 

of  books  by  assignee  after  assignment  of  copyright,  150 
of  pirated  copies  'made  before  registration  under  Act  of  1862,  after 

registration,  382,  383 
forms  of,  under  Literary  Copyright  Act,  clxxiv 
the  25  &  26  Viot.  c.  68,  clxxxi 
restraining  sales :  see  Injunctions 

Salvador, 

law  of  2nd  June,  1900... 753 
copyright  and  its  duration  753,  754 
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8  AL  V  ADOB  -  cont  intttd 

formalities,  754 
penalties,  754 
periodicals,  754 
rights  of  foreigners,  755 

Sample, 

permissible  to  register  by,  4S2 

when  advisable  to  register  by,  432 

when  not  advisable  to  register  by,  432 

what  protected  when  registration  by,  483,  tt  teq. 

Sandwich  Isles  :  see  Hawaii 

8am  Marino  (Republic  of), 

bow  far  works  protected  in,  647 

Scandalous  Work, 
no  copyright  in,  79 

SCABF, 

design  for  expunged,  415 

Scenes, 

piracy  by  taking  of  certain,  of  play,  304,  et  seq. 

Scenic  Entertainment  :  $ee  Dramatic  Entertainment 

School  Books, 

copyright  in,  49,  note  (a),  168 

Score, 

copyright  in  a  pianoforte,  298 

distinction  between  pianoforte,  and  original,  299 

Scoring  Tablet, 
copyright  in,  42 

Scotland, 

early  decisions  as  to  author's  common  law  right  in,  24,  note  (a) 
principles  upon  which  Court  of  Session  in,  have  acted  in  issuing 

injunction*.  211 
remedy  in,  under  the  Copyright  (Works  of  Art)  Act,  854 
jurisdiction  of  courts  to  rectify  designs'  register,  435 

Scott  (Sib  Walter), 
works  infringed,  44-46 

Scriptures  :  ue  also  Bible 

work  denying  truth  of,  not  protected,  76 

Sculpture  and  Busts, 

construction  of  Aots  relating  to,  857 
copyright  in,  356 
extent  of,  357 
term  of,  858 

term  of,  suggestion  of   Copyright   Commissioners  as  to,  359, 
note  (c) 
when  date  from,  359 
what  necessary  to  obtain,  358,  368 
what  protected  by  the  Act,  859 
casts  of  flowers  and  fruit,  359 
whether  conditions  must  be  strictly  complied  with,  359,  360, 

note  (c) 
what  is  publication  of,  859 
toy  soldiers,  860 
busts  of  the  Queen,  361 
assignment  of,  861 
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Sculpture  and  Busts— continued 

registration  of,  under  13  &  14  Vict,  c.  104,  s.  6.... 861 

that  Act  repealed  by  Patents,  Designs,  and  Trade  Marks  Act, 

1883.. .361 
not  now  necessary  to  register,  361 
infringement  of,  361  • 

remedies  for,  361  .  OK(y 

formerly  no  offence  to  sell  a  pirated  cast  of,  with  additions,  657 

ma£t  a  pirated  cast  of  a  facsimile  of  original, 
357 
otherwise  by  04  Geo.  III.  c.  56. .  .358 
public  exhibition  of  a  piece  of,  359 
not  protected  against  drawings  or  engravings,  361 
copyright  remains  in  sculptor  in  absence  of  agreement,  863,  367,  note  {o) 
protected  under  the  International  Copyright  Act,  457,  458 
suggestions  of  Copyright  Commissioners  on  copyright  as  to,  302 

S revisions  of  Copyright  Bill,  1900. ..862 
eftnition  of  "  design  "  not  to  include,  408 

Search  :  see  REGISTEB  Book 

'Seasons'  (Thomson's),  pirated,  23 

Security  fob  Costs  :  see  Costs 

Seditious  Work, 
no  copyright  in,  74 

Seizure  . 

of  piracies  by  Customs  authorities,  194 

Selections:  see  Collections 

Seller  :  see  Assignor 

Selling  Price  op  Book,  .  ,fla 

may  be  fixed  by  publisher  when  not  specified  in  agreement,  798 

• 
Separate 

publication  of  articles  in  reviews,  106,  251 

books  of  the  Bible,  263 
articles  advertised  to  form  part  of  periodical  publication,  not  a  book,  87 

•Separately  Published,' 

meaning  of  expression,  104-106 

Series  :  see  Periodical  Publications 
publication  of  a,  of  parts,  98  # 

of  parts,  copyright  runs  from  publication  of  eacn,  »» 

'Serious  Family  Polka  (The)/  70,  note (6) 

Sermons, 

copyright  in,  5$ 

Servant  :  see  Master 

Sebvta, 

no  law  of  copyright,  674 

Session,  Court  op  (Scotland), 

principles  under  which  an  interdict  is  issued,  211 
remedy  in,  under  the  Copyright  (Works  of  Art)  Act,  355 

protection  under  Designs  Act  only  afforded  to,  409 
trifling  difference  in,  not  protected,  414 
meaning  of,  456 
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8HABE8, 

transfer  of,  in  newspapers,  244 
'SHAUGHBAUN  (THE),1  312,  464 

Shawls, 

copyright  in  designs  as  applied  to,  414 
registration  of ,  417 

Sheet  of  Letteb-pbess  :  «et  Letter  press 

Sheridan's  Opeba  of  the  '  Duenna,'  278,  note  («) 

'  Ship  on  Fibb*  (Russell's  Song),  288 

Shoes, 

copyright  in  designs  as  applied  to,  414 

Shorthand, 

{>lay  may  not  be  taken  down  in,  and  published,  8,  278 
ectore  may  not  be  taken  down  in,  and  printed,  56,  58 
reports,  copyright  in,  SO,  81,  82,  58 
infringement  of,  outlines,  159,  note  (a) 

SlAM, 

law  of  12th  August,  1901 . .  .682 
duration  of  copyright,  682 
transitory  provisions,  682 
formalities,  688 

infringement  and  remedies,  683 
rights  of  foreigners,  683 

Side-votes  of  Reports, 
copyright  in,  60 
definition  of,  60 
may  be  considered  as  digest,  80 

Similarity 

of  errors  test  of  piracy,  171,  note  (e) 
of  appearance  of  two  works,  215 
between  two  engraving*,  345 

Simultaneous  Publication, 
abroad  and  In  this  country,  89 
provisions  of  Berne  Convention  as  to,  467 

of  International  Copyright  Act  as  to,  475 

Sion  College, 

copies  of  books  for,  187 

Sketches  (Artists'),  408 

*  8lap  Bang  !   Hebe  We  abe  Again  !  *  276,  note  (o) 

Smithsonian  Institution  (America), 

copy  of  every  book  for,  formerly  req aired,  137 

.Society  of  Authors,  773,  note  (a),  816 

Solicitor, 

copyright  in  letter  written  by,  of  a  company,  54 

Soldiers, 

toy,  protected  as  sculptures,  360 

Sonata, 

copyright  in  a,  277 
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Songs, 

Dumber  of  some  popular,  sold,  276,  note  (c) 
prices  given  for  copyright  of  some,  276,  note  (c) 
words  of,  taken,  289 

11  written  and  composed  "  on,  82 
copyright,  may  not  be  publicly  sung,  58,  note  (6),  281,  note  (6),  289 
notice  of  reserve  of  right  of  public  performance  must  be  printed  on, 

287 
copyright  in,  not  lost  by  custom  of  place  where  sung,  321 

-  term  of,  283 
when  dramatic  296 

arrangement  of  new  words  of,  and  accompaniment  to  old  airs,  298, 302 
hawkers  of  pirated,  remedies  against,  381 
assignment  of  copyright  in,  must  be  in  writing,  317 
form  of  injunction  restraining  use  of  name  and  title-page  of,  clxxzvi 

<sonnambula'  (la),  92 

<  Sounding  the  Charge,'  882 

South  Africa  :  see  Africa,  Caps  Colony,  Transvaal,  Orange  River 
Colony 

South  America  :  $ee  Montevideo  (Convention  of) 

South  Australia, 

copyright  laws  in,  512 

Spain, 

Literary  Copyright  in,  623 
what  protected,  623 
persons  protected,  623 
duration,  624 

anonymous  and  pseudonymous  works,  623 
newspapers  and  periodicals,  623 
lectures,  624 
posthumous  works,  624 
laws,  Ac,  is  used  by  public  authorities,  624 
parliamentary  speeches,  624 
infringement,  624 
foreign  translations,  625 
registration,  626 
date  of  protection,  627 
forfeiture,  627 
penalties,  628,  629 
Musical  and  Dramatic  Works,  626 
duration,  626 
registration,  625 
Works  of  Art,  625 

rights  of  foreigners,  625,  626,  627,  note  (a),  630 

Specific  Performance, 

no,  of  contract  to  write  book,  783 
for  sale  of  copyright,  783,  note  (e) 
no,  of  contract  to  publish  book,  785 

Specifications, 

no  copyright  in,  37 

Specimen, 

registration  by,  432  :  see  Pattern 

Spectacular  Piece  :  see  Dramatic  Composition 
copyright  in,  297 

Speeches  :  see  Lectures 
copyright  in,  55,  et  seq. 
reports  of,  30,  58,  251 
infringement  of,  158 
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Shakes, 

transfer  of,  in  newspaper*,  244 

«       .:' 
4  Shaughraun  (The),1  312,  464  £       £ 

Shawls,  ,    {/ 

copyright  in  designs  as  applied  to,  414      *    '* 
registration  of,  417  ;  f 

Sheet  of  Letter-press  :  set  Lettkf  .*•' 

Sheridan's  Opera  of  the  *  Due>  •' 

*  Ship  on  Firs  '  (Russell's  So* 

8H0EB'     i  u*t    j    i  ot  entry,  114, 145 

copyright  in  designs  as  ,  ,y  on,p  3% 

8H0BTHAKD,  .  iM,  BOtt  (.) 


reports,  copyrif 
infrini 


igement * 

SlAM,  Je>  ir 

Uw  of  XT'  cUtSn :  tee  Cbown  Copyeight  ;  Govsbshknt 
IS*/**** 

f°Tr^siff  op  Claim, 

2r .  id  not  specify  parts  of  work  pirated,  229 
^    £ci*im  by  assignee,  280 
relief  usually  sought,  231 
81  *        jo  designs  cases,  452 

^fATXMENT  OF  DEFENCE,  234 

particulars  of  objections :  see  Particulars 

absence  of  assignment  in  writing  must  be  pleaded,  149, 150 

STATEMENTS  MADE  tX  part*  ON  CORONER'S  INQUEST,  270 

Stationers'  Company, 

original  charter  of  the,  15 
effect  of  tbe  Licensing  Act  upon  the,  17,  18 
traffic  of  members  in,  18 
ordinances  and  by-laws  of  the,  19 
book  of  registry  to  be  kept  at,  21 
registration  at,  114,  et  teg. 
delivery  of  books  to,  for  public  libraries,  21 
practice  of,  as  to  partial  assignments,  147,  151 
forms  of  entry  used  by  the,  Appendix  (E.) 
monopoly  of  printing  almanacs,  271 
none  now  existing,  271 

Statistics, 

copyright  in,  35 

being  infringed,  165 

Statius,  sale  of  '  Agave,'  to  Paris,  2 

Statuary  :  $ee  Sculpture  and  Busts 

Statute  of  Anne  :  see  Anne  (Statute  of) 

Statute  of  Frauds, 

in  relation  to  contracts  between  authors  and  publishers,  781 

Statutes, 

do  not  affect  copyright  (generally)  before  publication,  8 


INDEX.  cclxxxi 
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^j^  co  publication  of,  226,  et  seq. 

^  nght  in  British  dominions,  Appendix  (A.) 

United  States,  Appendix  (D.) 
Canada,  Appendix  (G.) 

r  Securing  Copyright  :  tee  Reoistbation 

*>-  -  TBS 

-  assignment  of  copyright,  150 

* » 

^e  Tom's  Cabin,1  189 

-J.-S,  encouraged  fine  arts,  335 

*  Stubbs'  Gazette,'  198 

Student, 

use  of  precedents  by,  13 

no  right  to  publish  lectures,  68,  note  (6) 

Studies  (Artists'),  403 

Studio, 

photographs  of  customers  may  not  be  exhibited  in,  375 

Style, 

agreements  as  to,  of  publication,  798 

Styles  :  see  also  Forms  ;  Precedents 
copyright  in,  61 

Subject, 

of  copyright:  see  Copyright 

of  book  need  not  be  new,  30 

of  new  edition,  of  copyright,  43,  131 

original  combination  a  proper,  for  registration,  415,  417 

what  a  proper,  under  the  Designs  Act,  414,  et  seq.  :  see  Designs 

a  new  ventilator,  not  a  proper,  for  registration,  409 

a  "  protector  label,"  not  a  proper,  for  registration,  409 

author  may  bind  himself  not  to  write  on  particular,  785 

copyright,  the,  of  bequest,  139 

Substance, 

copyright  is  in  the,  and  not  in  the  form,  188 

Sue's  '  Wandering  Jew,'  304 

Sugden  on  'Vendors  and  Purchasers/  154 

Suggestions  of  Copyright  Commissioners:   see  Copyright  Com- 
missioners 

Suit  :  tee  Action  ;  Remedies  for  Infringement  of  Copyright 

Summary  Proceedings  :  see  also  Remedies  for  Infringement  of 
Copyright 
for  recovery  of  penalties  under  Engravings  Acts,  and  25  &  26  Vict, 
c.  68... 354      ■ 
in  England  and  Ireland,  354 
before  two  justices,  855 
or  stipendiary,  855,  note  (a) 
against  hawkers  of  pirated  music,  331-333 
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Supplement 

illustrated,  to  newspaper  protected,  248 

Survey, 

copjright  in,  35 

Sweden, 

Literary  Copyright,  613 

what  protected,  613 

persons  protected,  614 

translators,  614 

publishers  of  periodicals,  614 

duration,  614 

works  of  learned  societies,  614 

registration,  615 

alienation,  615 

piracy  and  infringement,  615 

piratical  translations,  615 

what  is  not  piracy,  615 

penalties,  616 
Mvnoal  and  Dramatic  Work*,  616 

duration,  616 

right  of  representation,  616 

penalties,  616 

general  provisions,  616 
Artistic  Copyright,  733 
Copyright  in  Photographs.  617 
Rights  of  Foreigners,  618 
joins  Copyright  Union  :  see  Addendum 

•  Sweetly  Pretty  Valse,'  276,  note  (c) 

'  Swiss  Express  (The)',  484 

Switzerland, 

copyright  in,  648 
law  of  1883... 648 

duration  of  copyright  under,  648 
posthumous  works,  648 
registration,  648 
portraits,  648 
architecture,  649 
musical  and  dramatic  works,  649 
meaning  of  Article  7,  749,  note  (o) 
photographs,  649 
what  are  not  infringements,  650 
meaning  of  "  public  place,"  650,  note  (a) 
as  to  fine  arts,  650 
penalties  for  infringement,  651 
prescription,  651 
retrospective  action,  653 
registers  to  be  kept  at  Berne,  652 
works  belonging  to  the  Confederation,  652 
rights  of  foreigners  in  Switzerland,  658 

System 

of  bookkeeping,  peculiar,  not  protected,  18,  88 
of  electric  telegraphy  protected,  158, 192 

Tableaux  Vivants  :  see  Living  Pictures 

Tables, 

copyright  in  mathematical,  36 
statistical,  35, 165 


showing   principal   period  of  copyright 
foreign  countries  of  the  world,  778 


protection  in  the  various 


Talfoubd  (Serjeant), 
on  copyright  term,  29 
on  the  reward  due  to  an  author,  29,  780,  781 
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Tasmania, 

copyright  laws  of,  513 

Telegbaph  Code, 

copyright  in,  168,  192 

Telegrams, 

copyright  in  newspaper,  48 

Telegraphy, 

words  used  for,  42, 158, 159,  192 

1  Temple  Bab,' 

publication  of,  magazine  restrained  as  being  in  breach  of  contract, 
clxxxvi 

Temporary 

injunction  where  publication  is,  in  character,  209,  210 

Tender, 

effect  of,  by  defendant  to  plaintiff,  237 
what  effectual,  as  to  costs,  238 

Tennyson'  Works  printed  in  America  and  imported,  195 

Terence, 

sale  of  his  '  Bunuchus,'  2 

1  Hecyra,'  2 
accused  of  stealing  his  fable,  2 

Term  of  Copyright, 

under  8  Anne,  c.  19...21 

8  Geo.  II.  c.  13,  and  7  Geo.  III.  c.  88...S38 

54  Geo.  III.  c.  66... 358 

3  Will.  IV.  c.  15...280,  283 

Bke  Vict,  c  45...85 

6&6Vict.  c.  100...441 

25  4  26  Vict.  c.  68... 366  ; 

in  posthumous  works,  85  ' 

In  collaborations,  85 

in  works  published  before  the  Act  of  1842... 85,  86 
in  periodical  works,  98,  100 
in  dramatic  and  musical  compositions,  283 
in  engravings,  338 
in  sculpture,  358 
in  designs,  441 
in  paintings,  366 

when  term  in  paintings  commences,  369 
under  International  Copyright  Act,  468,  472 
in  foreign  countries :  tee  Particular  Country 
considerations  respecting  increase  of,  83,  et  teq. 
suggestions  of  Copyright  Commissioners  as  to,  86,  note  (b) 
under  Berne  Convention,  468 
table  showing,  in  various  countries  of  the  world,  778 

Test  of  Piracy,  154, 167,  note  (c),  171,  note  (c),  231 

Text, 

how  far  alteration  of  the,  constitutes  new  edition,  43,  44 

4  Thackeray  an  a,  Notes  and  Anecdotes/  158        • 

Theatres, 

contracts  between  managers  of,  and  actors,  785,  cote  (6) 
to  write  only  for  particular,.  785 

Theatrical  Representation:  tee  Representation 

Theories, 

no  copyright  in  mere,  153 
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Thompson's  (Miss).  «  Roll  Call/  121,  note  (*),  365,  note  (b) 

Thomson's  «  Seasons  '  Pirated,  23 

Thoughts:  tee  Ideas 

Taring's  (Lord)  Bill,  29 

Tiles, 

copyright  in  designs  as  applied  to,  413 

Time  :  $ee  also  Limitation  op  Time  ;  Term  op  Copyright 
divisibility  of  copyright  as  to,  147 

«  Times,'  81, 161, 244 

Time  Tables, 
cop>  right  in,  41 

'Tit-Bits,' 102 

Title, 

copyright  in  a,  64,  tt  $eq. 

abstracts  of,  49,  note  (a) 
registration  of  intended,  confers  no  copyright,  64, 123 
correct,  must  be  registered,  119 

attempt  to  secure  copyright  in,  by  dummy  work,  124.  125 
when,  innocently  assumed,  69 
notice  of  objection  to  plaintiff's,  to  be  given,  234 

when  sufficient,  235 
amending,  236 
nature  of  a,  64 

more  properly  a  trade-mark,  64 
part  of  book,  64 
to  'Bell's  Life  in  London,'  65 
1  London  Journal,'  65 
*  The  Correspondent,'  65 
'Trial  and  Triumph,'  66 
'  Punch  and  Judy,'  67 
'Splendid  Misery,' 67 
'The  Mail,'  68 
•The  Era,' 68 

'  The  Wonderful  Magazine,'  69 
'Minnie,'  69 
'John  Bull,' 69 

'  The  Serious  Family  Polka,'  70,  nolc  (6) 
Post  Office  Directories,  69 
'Our  Young  Folks,'  70,  note  (6) 
4  The  Licensed  Victuallers'  Mirror,*  258 
where  the  exact,  taken,  65 

not  taken,  67 
where  part  of  the,  taken  without  fraud,  69,  259 
assuming  a,  which  has  been  disused,  70 

in  France,  71,  note  («) 
change  of,  and  resumption  of,  by  another,  71 
of  almanac,  64  note  (c) 
necessary  to  support  an  injunction,  206 
equitable,  206 
primdfmcie,  207 

Injunction  auxiliary  to  legal,  20/ 
forms  of  injunctions  restraining  use  of  titles, 
of  newspaper,  no  copyright  in,  258 

wrongfully  assumed,  259 
part  of,  taken,  259 
where  publisher's  name  part  of, 

Toy  Soldiers, 

protected  as  sculptures,  360 
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Townships, 

boundaries  of,  shown  on  maps,  191 

TRADE, 

custom  of,  cannot  override  the  law,  71,  162, 165,  222 

no  excuse  for  piracy,  165,  222 
advertisements  of,  copyright  in,  37,  et  seq. 

Tbadk  Mabk, 

pictare  nsed  as,  an  "  interest "  under  International  Acts,  490 
titles  of  books  in  the  nature  of,  64 

Tradesmen's  Catalogues:  see  Catalogues 

Tragedy:  see  Dramatic  Compositions 

Transfer:  see  Assignment  of  Copyright 
of  shares  in  newspapers,  244 

Transitory  Provisions 

of  International  Copyright  Act,  482,  et  seq. 

Translation,  • 

what  is  a,  482 
copyright  in  a,  71,  72 
an  original  work,  71,  72 
infringement  of  copyright  by,  72, 187,  et  seq. 
held  in  India  not  to  be  piracy  of  original  work,  190 
distinction  between  an  imitation  and  a,  482 
of  the  Bible,  263 

separate  books  of  the  Bible,  262 
may  be  numerous  of  unprotected  original,  187 
principle  on  which,  of  protected  work  piratical,  187 
rule  as  to  translations  in  America,  187 
of  '  Uncle  Tom's  Cabin,'  189 
of  foreign  work  infringing  a  protected  work,  188 
opinion  of  some  that  piracy  not  committed  by  translation  of  protected 

work,  189,  190 
of  foreign  drama,  297 

under  International  Copyright  Acts,  72,  462,  480,  481 
of  articles  of  political  discussion  for  newspapers,  &c,  252 
under  Berne  Convention,  468 

Transvaal, 

now  a  member  of  Copyright  Union,  523 

local  legislation  on  copyright,  524 

maps  made  by  Field  Intelligence  Department,  523 

Treatises, 

upon  particular  subjects,  60,  61 

use  which  may  be  made  in,  of  reports,  60 

judgments,  60 
Treaty 

with  Austria,  text  of,  cvi. 

Trial, 

at,  evidence  of  which  notice  not  given  not  to  be  adduced,  234,  235 
report  of,  of  Lord  Melville  pirated,  268,  269 
publication  of  proceedings  during,  269 

'  Trial  and  Triumph,'  66 

Tricks  :  see  Magical  Apparatus 

Trifling  Cases, 

injunction  refused  in,  211 
dramatic  copyright,  305 
dismissed  with  costs,  449 
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Trinity  College  (Dublin), 
oopjr  of  every  book,  for,  137 
copyrights  belonging  to,  275 

1  Troubled  Life  (A);  160 

'  True  Britannia,'  69 

Trust, 

breach  of,  ground  for  injunction,  51 

TBU8TEE, 

proprietor  who  is,  may  be  registered,  117 
bat  copyright  most  be  vested  in  him,  117, 118 

Tune, 

copyright,  cannot  be  played  in  public  without  the  composer's  consent, 
281,  note  (6) 

Tunis, 

French  protectorate  over,  686 

law  of  1889...686 

duration  of  copyright,  686 

definition  of  literary  and  artistic  works,  686 

penalties  for  infringement,  686 

piracy,  687 

rights  of  foreigners,  687,  688 

Turkey, 

copyright  in,  658 
term  of,  658 
translations  in,  659 
piracy  in,  659 
special  works,  659 
law  of  1888... 660 
deposit  of  oopies,  660 
rights  of  foreigners,  660 

Ttpb  Written  Copies,  824 

«  Uncle  Tom's  Cabin/  189 

Undertaking  as  to  Damages  bt  Plaintiff,  208,  note  (c),210, note (6) 
what  to  be  paid  under,  208,  note  (o),  210,  note  (6) 

«  Under  the  Gas-lights,'  307 

*  Under  the  Willows,*  82 

Unitarian  Views, 

copyright  in  work  expressing,  78 

United  Kingdom, 

definition  of,  91,  note  (e) 
publication  of  part  of  work  in,  98,  99 
colonial  authors  have  copyright  in,  500 

United  States, 

rights  of  American  authors  in  Great  Britain,  498,  494 

official  assurance  given  to,  by  Great  Britain  as  to  copyright,  494 

copyright  in,  the  creature  of  statute,  759 

Copyright  Act,  1870. ..759 

subjects  of  copyright,  759,  760 

pictures,  760 

right  of  reproducing  picture  may  be  severed  from  ownership,  760 

speeches,  lectures,  Ac,  760 

duration  of  copyright,  761 

assignment  of  copyright,  761 
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United  States— continued 

deposit  of  title  and  published  copies,  761 

copies  of  book?,  photos,  chromo?,  and  lithographs  to  be 
printed  from  type  set  in,  762 
bat  need  not  be  printed  in,  762,  767 
musical  and  dramatic  works  need  not  be  printed  from  type 
set  in,  762 
publication  of  notice  of  entry  for  copyright  prescribed,  7*62  * 

penalty  for  false  publication  of  notice  of  entry,  763 
formalities  must  be  strictly  complied  with,  763 
magazines  and  periodicals,  768 

translation  and  dramatization  reserved  to  author,  764 
right  of  public  performance,  764 

penalties  for  infringement  of.  764 
remedy  for  infringement  of  copyright,  765 
prohibition  against  importation,  765 

extends  only  to  books  in  English  language,  765,  767 

works  printed  abroad  from  type  set  in  the  States  may  bo' 

imported,  767 
regulations  issued  by  the  Treasury,  766 
Right*  of  Foreign*™  in, 

formerly  copyright  only  for  American  citizens  and  persons  per- 
manently residing  in  States,  768 
temporary  residence  was  not  sufficient,  768 
evils  of  the  system,  769 

advantages  to,  of  no  international  copyright,  769 
the  Ohace  Act,  1891. ..770 
text  of,  exxx 
proposals  to  amend,  778 
countries  complying  with  conditions  of  Chace  Act,  770 
differences  between  Chace  Act  and  Berne  Convention,  770 
difficulties  of  obtaining  American  copyright,  771,  772 
stories  published  serially,  772 

how  far  foreign  authors  entitled  to  copyright  in  alterations,  778 
conventions  and  treaties  entered  into  by,  778,  774 
United  States'  possessions, 
copyright  in,  775,  et  seq. 

Universities, 

obtained  an  Act  for  protection  of  their  copyrights,  274 

may  hold  copyright, in  perpetuity,  274 

suggestions  of  the  Copyright  Commissioners  as  to  copyrights  of  the, 

275 
delivery  of  copies  of  books  to,  136 
origin  of  claim,  186 
penalty  for  default,  136 
distinction  between  delivery  of  copies  to  the  British  Museum  and  to 

the,  136 
suggestions  of  Copyright  Commissioners  as  to  delivery  of  books  to,  138 
right  of,  to  print  Bibles  and  Prayer  Books,  265 

Acts  of  Parliament,  268 
books  printed  at,  274 

registration  and  sale  of  copyrights  by,  275 
copies  of  newspapers  to  be  delivered  to,  248 

Unlawful  Publication  :  see  Blasphemous  Publications  ;  Immobax 
Works  ;  Seditious  Works 

Unpublished  Works  :  see  Letters  ;  Manuscripts 

Untrue  Statements  :  see  Statements 

Uruguay  (The  Republic  of), 

no  special  copyright  law  in,  755 
party  to  Montevideo  Convention,  755 

Use  permitted  of  antecedent  literature,  85, 167, 171 
prior  musical  composition,  186, 187 
negative  by  photographer,  873 

4  a 
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Utility, 

'copyright  in  designs  of  :  $ec  Designs 

Vacation  Judge, 
appeal  from,  123 

'Valsb  Bleu,'  294 

Value  of  Extracts,  an  ingredient  in  piracy,  157 

injunction  refused  where,  slight,  211,  305 
Variations, 

adding,  to  a  musical  composition,  186 

Varying  :  tee  Entry  ;  Registration  ;  Rectification  of  Regibteb 

Vendor  :  $ee  Assignor 

Vendors  and  Purchasers  (The  Law  of),  pirated,  154 

Venezuela, 

early  copyright  laws  in,  755 
law  of  17th  May,  1894... 755 
d  oration  of  copyright,  756 
transfer,  756 

right  of  reproduction,  756 
collaborations,  756 
commentaries,  &c.,  756 
anonymous  works,  756 
translations,  756 
piracy,  756 

performing  righto,  757 
formalities,  757 
request  for  protection,  757 
penalties,  758 
posthumous  works,  758 
rights  of  foreigners,  759 

Ventilator, 

not  a  subject  of  registration  under  Designs  Act,  409 

Verbal  Assignment  :  see  Parol  Assignment 
Verbatim  Piracy,  155 
'Verger's  Daughter  (The),'  126 
'  Vert- vert,'  opera  by  Offenbach,  458 
•  Very  Suspicious,'  276,  note  (c) 

Vested 

copyright  in  whom,  91,  et  aeq. 

Victoria, 

copyright  laws  in,  513 

Vindication  of  Character, 

private  letters  may  be  published  for,  52 

Viner's  Abridgment,  183 

Violation 

of  agreement :  ace  Specific  Performance 

of  copyright :  see  Infringement  of  Copyright  ;  Remedies  for 
Infringement  of  Copyright 
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VlROIL, 

examples  of  imitation  from,  175 

Volume, 

each,  a  book,  98 

tee  also  Book  ;  Edition 

1  Voyage  in  Switzerland  (The),'  486 

Walfobd's  Antiquarian,  789 

Walter  v.  Lane,  case  of,  31,  et  acq. 

Waltzes 

taken  from  copyright  opera,  a  piracy,  310 

'Wandering  Jew  (The)/  304 

Warranty, 

on  sale  of  copyright,  799 

'Wat  Tyler,'  74 

Waxworks, 

not  infringement  of  artistic  copyright  392 

♦We  are  going  to  Reform  some  Day/  294 

Wearing  Apparel, 

copyright  in  designs  as  applied  to,  414 

Webb,  •  Precedents  of  Conveyancing/  8 

•Weekly  Dispatch  (The)/  104, 127 

Wellington's  (Duke  of)  Despatches,  56 

West  Australia, 

copyright  laws  of,  514 

Westminster, 

copyright  of,  perpetual,  274 

Westminster  Abbey, 

design  of,  applied  to  spoons,  418,  419 

•  Whole  Duty  of  Man  (The)/  22 

•  Wd^fcl/ 

causing  or  permitting  of  unauthorized  performance,  294 

4  Will  o'  the  Wisp/  289 

Winchester, 

copyright  of,  perpetual,  274 

Witnesses 

to  an  assignment,  144 

4  Wonderful  Magazine  (The)/  69 
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Wood, 

copyright  in  designs  as  applied  to,  413 

Wool, 

copyright  in  designs  as  applied  to,  492 

Word, 

whether  there  can  be  copyright  in  a  single,  64 

Words, 

external  signs  of  ideas,  2 

permanent  endurance  of,  5 

copyright  not  in  the  form  of,  but  in  the  intellect ual  conception 

expressed  thereby,  30 
•  written  and  composed '  on  songs,  82 
used  for  telegraphy,  42, 158,  159, 192 
new,  and  arrangement  to  old  melody,  298 

Work, 

attempt  to  secure  copyright  by  dummy,  124, 125 

Works  of  Art  :  see  Paintings  and  Drawings  ;  Photographs 
Act  of  1862.. .365 

remedies  under,  396,  et  seq. 
no  copyright  in,  until  registration,  383 
provisions  for  the  repressing  of  fraud  in  the  sale  of,  398 
of  the  ancient  Greek  and  Romans  well  preserved,  5,  note  (6)  .  - 

Works  of  Literature  and  Art  referred  to  : 
Books, 

Novels  and  Talt*, 

•Aurora  Floyd/  322 

'  Uncle  Tom's  Cabin,'  189 

•Birds  of  the  Night,' 127 

4  Christie  Johnstone,'  809  . 

*  Dangerous  Connections,1  126 
Dick's  '  English  Novels,'  66 

*  Finger  of  Fate,'  128 
Griffin's '  Collegians/  309 
'  How  I  Lost  the  County/  160 
1  It  is  Never  too  Late  to  Mend/  26,  821 
Johnson's  '  Rasselas/  181 
1  Lady  Audley's  Secret,'  322  I 
1  Little  Lord  Fauntleroy/  324  | 
1  Not  Above  his  Business,  325 

1  Old  Mortality/  45  j 

1  The  Parlour  Library/  66 

*  Peg  Woffington/  961 

*  Splendid  Misery/  67,  247  I 
Sue's  '  Wandering  Jew/  304  | 
'  Trial  and  Triumph/  66 

*  A  Troubled  Life/  160  . 
1  The  Verger's  Daughter,"  126                                                                         I 

Poems,  .   . 

*  The  Book  of  the  Poets,'  164 

Byron's  «  Cain/  76  I 

Byron's  'Don  Juan/  77 

Campbell's  Poems,  164 

Gray's  Poems,  84  I 

Terence's  •  Heoyra/  2 

Terence's  *  Bunuchus/  2 

1  The  Lady  of  the  Lake,'  46  l 

Milton's  'Paradise  Lost/  22,  213 

*  The  Minstrelsy  of  the  Scottish  Border/  Scott,  44,  45 
Southey's  « Wat  Tyler/  74 

Thomson's  '  Seasons/  23 
Tennyson's  Works,  195 
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Works  op  Literature  and  Art  referred  to— continued    - 
Newspapers  and  Magazines, 

4  The  Edinburgh  Philosophical  Journal,'  787 

1  The  Bath  Chronicle,'  189 

'  The  Belgravia  Annual/  160,  222 

4  The  Belgravia  Magazine,'  63,  U4,  160,  222 

Bell's  *  Life  in  London,  65 

«  Bow  Bells,'  348 

4  Boys'  Own  Magazine,'  128 

4  The  Britannia,'  69 

4  The  Bristol  Mercury/  160,  222 

1  The  Court  Miscellany  ;  or,  Gentleman  and  Lady's  Magazine,  278 

*  Daily  Advertiser  (The),  786,  note  (d) 
1  The  Daily  London  Journal,'  65,  787 

1  Daily  Recorder,  259 

*  Daily  Recorder  of  Commerce,'  259 
4  English  Society,'  788 

•  Era,'  68,  124  - 

4  Evening  Mail,'  244  - 

«  Evening  Post,'  259 

4  Every  Week,'  66,  247 

4  Fireside  Companion,'  128 

4  Fraser's  Magazine,'  789 

4  The  Gentleman's  Journal  and  Youth's  Miscellany,1  342  ' 

4  The  Gentleman's  Magazine/  278 

4  The  Glasgow  Herald,'  248 

*  Gippsland  Mercury,'  43 
1  Good  Words/  325,  377 

4  Household  Words/  64 

4  The  John  Bull/  69 

« The  Jurist/  101 

4  Judy/ 68 

'  The  Licensed  Victuallers'  Mirror/  258 

4  London  Society/  788 

4  Lloyd's  Weekly  London  Newspaper,  789 

•  London  Journal/  251 
4  The  Mail/  68 

'  The  Melbourne  Argus/  43 
1  The  Monthly  Chronicle/  160 
4  Morning  Post/  259 
4  The  New  Era/  124 

•  The  Observer/ 269 
4  The  Orb/  126 

4  Our  Young  Folks,'  70,  note  (6) 

«  The  Pall  Mall  Budget/  248 

4  Pall  Mall  Gazette/  248 

4  Punch/  67,  215 

«  The  Railway  Times/  160 

1  The  Rudyard  Kipling  Articles/  161-163 

4  The  Sporting  Life/  255 

4  Stubbs'  Gazette/  193 

4  Tit-Bits/  104 

4  Times/  31,  161,  244 

4  The  True  Britannia/  69 

1  Walford's  Antiquarian/  789 

*  Weekly  Dispatch/  104, 127 

•  The  Wonderful  Magazine/  69 
4  The  World/  247 

4  Punch  and  Judy/  68 
1  The  Public  Correspondent/  65 
Works  of  General  Literature, 

4  Apology  for  the  Life  of  George  Anne  Bellamy,  182 

4  Archaeologia  Philosophica/  188 

4  As  You  Like  It,'  with  notes,  173 

1  Blackstone's  Commentaries/  61 

Brewer's  4  Guide  to  Science,  62, 168 

Digby's  4  Broad  Stone  of  Honour/  86,  note  (b) 

Burn's '  Justice  of  the  Peace/  786 
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Wobkb  of  Literature  and  Art  referred  to— continued 

Workt  of  General  Literature — confirmed 
Barns'  Letters,  51,  note  (c) 

•  Cattle  of  Otranto,'  80 

Lord  Chesterfield's  Letters,  47, 51,  note  {e) 

Lord  Clarendon's  History,  7 

'  The  Clyde  Bill  of  Entry  and  Shipping  List',  35,  note  (a) 

Dorothy  Osborne's.  Letters,  33,  172 

'  The  Great  Western  Railway  Inquiry,'  160 

Reade's  'A  Hero  and  Martyr,'  248 

1  How  I  Lost  the  County,'  160 

1  How  to  Dress  on  £15  a  Year/  813 

•  Illustrated  Furniture  Guide.'  137 

'  Lawrence's  Lectures  on  Physiology,  Ac.,'  76 

•  Life  of  Jesus,  rc-written  for  Young  Disciples/  78 

•  A  Little  Tour  in  Ireland/  804 
Law  of  Pleading  and  Evidence,  253 
Lord  Rosebery's  Speeches,  31, 158 
Memoirs  of  Mrs.  Bellamy,  182 

'  The  Man  of  his  Time,'  157 

Pope's  and  Swift's  Miscellanies,  22 

Murray's  '  Handbook  for  Travellers  in  Switzerland/  188 

'  The  Orchardist/  126,  218 

'  Peter  Pindar's  Lectures/  76 

'  The  Pilgrim's  Progress,'  22 

'  Post  Office  Directories,'  69 

'  The  Reason  Why/  168 

'  Repository  of  Arts,  Manufactures,  and  Agriculture,'  71 

«  Shadbolt's  Telegraph  Code,'  159 

Smith's  'Leading  Cases/  163 

8tory's '  Commentaries,'  182 

•  The  Standard  Telegraph  Code/  158, 192 
Sugden's  *  Vendors  and  Purchasers/  154 

•  The  Term  Reports/  185 

•  Tnackerajana,  Notes  and  Anecdotes/  158 
Webb's  '  Precedents  of  Conveyancing/  8 

•  The  Whole  Duty  of  Man/  22 

'  A  Boy's  Adventures  in  the  Wilds  of  Australia,'  812 

•  Young  Sportsman/  102 
Viner's '  Abridgment/  183 
Comyns' '  Abridgment/  183    ' 
Rolle's '  Abridgment/  267 

'  Abridgment  of  Cases  in  Equity/  184 
Musical  and  Dramatic  Workt, 

Play* 

•After Dark/ 307 

•The  Agreeable  Surprise,'  278 

1  The  Colleen  Bawn/  309,  311 

*  The  Shaughraun/  312,  464 
Byron's  *  Marino  Faliero/  279 

*  Fra  Diavolo/  122,  212 
Sheridan's  'Duenna/  278,  note  (0) 

•  Frou-frou/  481 
'Glory/ 326 
'Gold/ 325 

'His  Excellency/  13 

'  The  King's  Wager/  110,  320 

'  Love  a  la  Mode/  8,  278 

•  Old  Joe  and  Young  Joe/  317 
'Play/ 278 

'Shop,' 325 

( The  Swiss  Express,'  486 
'  Under  the  Gas-light,'  307 
'  The  Voyage  in  Switzerland/  486 
'  The  Wandering  Jew/  804 
Song*, 

'The  Wreath/  191 
'  Bon  Soir/  216 
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Works  op  Literature  and  Art  reperred  to— continued 
Songs-continued 

•  Come  to  Peckham  Rye/  296 

•  Come  where  the  Moonbeams  Linger,  276,  note  (a) 
•Daisy  Bell,1  296 

•  Good  Night !  Heaven  Bless  yon  I    216 

•  Hero  and  Leander/  216 

•  I'll  Cast  my  Rose  on  the  Waters,'  82 
'  Minnie/  69,  802 

•Minnie  Dale,1  69,  302 
•Minnie,  Dear  Minnie,'  69,  302 

•  La  Reine  de  Saba,'  216 
Russell's  •  Ship  on  Fire,'  288 

« Slap  Bang !  Here  We  are  Again !    276,  note  (c) 

•  Spinning  by  her  Cottage  Door/  82 

•  Spring  Carol/  82 
•Under  the  Willowp/ 82 

•  Very  Suspicious/  276,  note  (c) 

•  We  are  Going  to  Reform  some  Day/  294 

•  Will  o' the  Wisp/ 289 
Other  Music, 

Bellini's  '  Sonnambula/  92, 146 

•  Les  Brigands/  253 

4  The  Burlesque  Valse/  276,  note  (c) 
« Caprice  Polka,'  486 
•The  Cornflower  Valse/  276,  note  (c) 
Auber's  •  Lestocq/  186 
Offenbach's  •  Vert- vert/  469 
•Pestal/235,  300 

•  Popular  Favourites  for  the  Pianoforte/  276,  note  (c) 

•  Prince  Imperial  Galop/  276,  note  (c) 
•The  Snowdrift  Galop/  276.  note  [c) 

•  The  Serious  Family  Polka/  70,  note  (6) 
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